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PROCEEDINGS AND DEBATES 


THE SENATE OF THE UNITED STATES, 


AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AT THE CITY OF 
WASHINGTON, MONDAY, NOVEMBER 5, 1804. 


Monpay, November 5, 1804. 


The second session of the Eighth Congress, con- 
formably to the act passed at the last session, en- 
titled “An act altering the time for the next meet- 
ing of Congress,” commenced this day ; and the 
Senate assembled at the City of Washington. 


PRESENT: 


Aaron Burr, Vice President of the United 
States and President of the Senate. 

Simeon Otcorr and WitiLiamM P tomer, from 
New Hampshire. 

Joun Quincy Apams, from Massachusetts. 

Urian Tracy, from Connecticut. 

CuristorpHer Excery, from Rhode Island. 

SrerpHen R. Brapvey and Israei Smits, from 
Vermont. 

Joun Conpit, from New Jersey. 

Samvet Wuite, from Delaware. 

Samvuev Smiru, from Maryland. 

AxpraHaM Ba.tpwtn, from Georgia; and 

Tuomas Worraineron, from Ohio, 

Wituram B. Gives, appointed a Senator by 
the Executive of the Commonwealth of Virginia, 
in place of Abraham B. Venable, resigned, took 
his seat, and his credentials were read. 

The Vice Prestpent gave notice that he had 
received a letter from Wittiam Hitt WELLS, a 
Senator from the State of Delaware, resigning 
his seat in the Senate. 

_The number of Senators present not being suffi- 
cient to constitute a quorum, the Senate adjourned. 


Tuespay, November 6. 

Jesse Franxuin, from the State of North Car- 
olina, Georce Logan, from the State of Penn- 
sylvania, and Timorny Pickerina, from the State 
of Massachusetts, severally attended. 

Anprew Moore, appointed a Senator by the 
Executive of the Commonwealth of Virginia, in 
place of Wilson C. Nicholas, resigned, took his 
seat, and his credentials were read. 

The Prestpent administered the oath to Mr. 
Gites and Mr. Moore, as the law prescribes. 

Ordered, That the Presipenr be requested to 
notify the Executive of the State of Delaware of 
the resignation of Mr. Wells. 

No quorum being present, the Senate adjourned. 


Wenpnespay, November 7. 

Rosert Wricut, from the State of Maryland, 
attended. 

Ordered, That the Secretary notify the House 
of Representatives that a quorum of the Senate 
is assembled and ready to proceed to business. 

A message from the House of Representatives 
informed the Senate that a quorum of the House 
of Representatives is assembled and ready to pro- 
ceed to business. The House of Representatives 
have appointed a committee on their part, jointly, 
with such committee as the Senate may appoint 
to wait on the President of the United States, an 
notify him that a quorum of the two Houses is 
assembled and ready to receive any communica- 
tions that he may be pleased to make to them. 
The House of Representatives have also passed a 
resolution that two Chaplains, of different denom- 
inations, be appointed to Congress for the present 
session, one by each House, who shall interchange 
weekly ; in which several resolutions they desire 
the concurrence of the Senate. 

The Senate took into consideration the resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint committee to wait on the 
President of the United States, and notify him 
that a quorum of the twoggouses is assembled; and 
concurred therein, and“Messrs. SaMuEL Smita 
and BaLpwin were appointed the committee on 
the part of the Senate. 

The Senate took into coasideration the resolu- 
tion of the House of Representatives for the ap- 
pointment of two Chaplains to Congress during 
the present session, and having agreed thereto, 
proceeded tothe choice of a Chaplain on their part; 
and the Rev. Mr. McCormick was duly elected. 

Mr. Samuet Smita reported, from the joint 
committee, that they had waited on the President 
of the United States, agreeably to the resolution 
of this day, and that the President of the United 
States had informed the committee that he would 
make a communication to the two Houses to- 
morrow at 12 o’clock. 

Resolved, That each Senator be supplied dur- 
ing the present session with three such newspa- 
pers, printed in any of the States, as he may 
choose, provided that the same be furnished at the 
usual rate for the annual charge of such papers. 
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Resolved, That James Mathers, Sergeant-at- 
Arms and Doorkeeper to the Senate, be, and he is 
hereby, authorized to employ one additional as- 
sistant and two horses, for the purpose of perférm- 
ing such services as are usually required by the 


Doorkeeper to the Senate; and that the sum of 


twenty-eight dollars be allowed him weekly for 
that purpose during the session, and for twenty 
days after. 





Tuurspay, November 8. 


JonaTHan Dayron, from the State of New 
Jersey, and James Hittuovss, from the State of 
Connecticut, severally attended. 

The following Message was received from the 
PRESIDENT OF THE Unirep States: 


To the Senate and House of 
Representatives of the United States : 

To a people, fellow-citizens, who sincerely desire the 
happiness and prosperity of other nations, to those who 
justly calcv'ate that their own well-being is advanced 
by that of the nations with which they have intercourse, 
it will be a satisfaction te observe, that the war which 
was lighted up in Europe a little before our last meet- 
ing, has not yet extended its flames to other nations, 
nor been marked by the calamities which sometimes 
stain the footsteps of war. The irregularities, too, on 
the ocean, which generally harass the commerce of 
neutral nations, have, in distant parts, disturbed ours 
less than on former occasions. But, in the American 
seas, they have been greater from peculiar causes ; and 
even within our harbors and jurisdiction, infringements 
on the authority of the laws have been committed, 
which have called for serious attention. The friendly 
conduct of the Governments from whose officers and 
subjects these acts have proceeded, in other respects, 
and in places more under their observation and control, 
gives us confidence, that our representations on this 
subject will have been properly regarded. 

While noticing the irregularities committed on the 
ocean by others, those on our own part should not be 
omitted, nor left unprovided for. Complaints have 
been received that persons residing within the United 
States have taken on themselves to arm merchant ves- 
sels, and to force a commerce into certain ports and 
countries in defiance of @ laws of those countries. 
That individuals should undertake to wage private war, 
independently of the authority of their country, can- 
not be permitted in a well ordered society. Its ten- 
dency to produce aggression on the laws and rights of 
other nations, and to endanger the peace of our own, 
is so obvious that I doubt not you will adopt measures 
for restraining it effectually in future. 

Soon after the passage of the act of the last session 
authorizing the establishment of a district and port of 
entry on the waters of the Mobile, we learned that its 
object was misunderstood on the part of Spain. Can- 
did explanations were immediately given, and assu- 
rances that, reserving our claims in that quarter as a 
subject of discussion and arrangement with Spain, no 
act was meditated in the meantime inconsistent with 
the peace and friendship existing between the two na- 
tions; and that conformably to these intentions would 
be the execution of the law. That Government, how- 
ever, thought proper to suspend the ratification of the 
Convention of 1802. But the explanations which 
would reach them soon after, and still more the confir- 
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mation of them by the tenor of the instrument estab. 
lishing the port and district, may reasonably be ex. 
pected to replace them in the dispositions and views of 
the whole subject which originally dictated the Con. 
vention. 

I have the satisfaction to inform you that the objec- 
tions which had been urged by that Government 
against the validity of our title to the country of Louis. 
iana have been withdrawn ; its exact limits, however, 
remaining still to be settled between us; and to this is 
to be added, that, having prepared and delivered the 
stock created in execution of the Convention of Paris, 
of April 30, 1803, in consideration of the cession of 
that country, we have received from the Government 
of France an acknowledgment in due form of the ful- 
filment of that stipulation. 

With the nations of Europe, in general, our friend- 
ship and intercourse are undisturbed, and from the 
Governments of the belligerent Powers especially, we 
continue to receive those friendly manifestations which 
are justly due to an honest neutrality, and to such 
good offices consistent with that as we have opportuni- 
ties of rendering. 


The activity and success of the small force employed 
in the Mediterranean in the early part of the present 
year, the reinforcements sent into that sea, and the 
energy of the officers having command in the several 
vessels, will, I trust, by the sufferings of war, reduce 
the barbarians of Tripoli to the desire of peace on pro- 
per terms. Great injury, however, ensues to ourselves 
as well as to others interested, from the distance to 
which prizes must be brought for adjudication, and 
from the impracticability of bringing hither such as 
are not seaworthy. 

The Bey of Tunis having made requisitions unau- 
thorized by our treaty, their rejection has produced 
from him some expressions of discontent. But to those 
who expect us to calculate whether a compliance with 
unjust demands will not cost us less than a war, we 
must leave as a question of calculation for them ; also, 
whether to retire from unjust demands will not cost 
them less than a war. We can do to each other very 
sensible injuries by war; but the mutual advantages of 
peace make that the best interest of both. 

Peace and intercourse with the other Powers on the 
same coast continue on the footing on which they are 
established by treaty. 

In pursuance of the act providing for the temporary 
government of Louisiana, the necessary officers for the 
Territory of Orleans were appointed in due time, to 
commence the exercise of their functions on the first 
day of October. The distance, however, of some of 
them, and indispensable previous arrangements, may 
have retarded its commencement in some of its parts ; 
the form of government thus provided having been con- 
sidered but as temporary, and open to such future im- 
provements as further information of the circumstances 
of our brethren there might suggest, it will of course 
be subject to your consideration. 

In the district of Louisiana it has been thought best 
to adopt the division into subordinate districts, which 
had been established under its former government. 
These being five in number, a commanding officer has 
been appointed to each, according to the provisions of 
the law, and so soon as they cen be at their stations, 
that district will also be in its due state of organization. 
In the meantime their places are supplied by the offi- 
cers before commanding there; and the functions of 
the Governor and Judges of Indiana having com- 
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menced, the government, we presume, is proceeding in | 


its new form. The lead mines in that district offer so 
rich a supply of that metal as to merit attention. I he 
report now communicated will inform you of their 
state, and of the necessity of immediate inquiry into 
their occupation and titles. 

With the Indian tribes established within our newly 
acquired limits, I have deemed it necessary to open 
conferences for the purpose of establishing a good un- 
derstanding and neighborly relations between us. So 
far as we have yet learned, we have reason to believe 
that their dispositions are generally favorable and 
friendly, and, with these dispositions on their part, we 
have in our own hands means which cannot fail us for 
preserving their peace and friendship. By pursuing 
an uniform course of justice towards them, by aiding 
them in all the improvements which may better their 
condition, and especially by establishing a commerce 
on terms which shall be advantageous to them, and 
only not losing to us; and so regulated as that no in- 
cendiaries of our own, or any other nation, may be 
permitted to disturb the natural effects of our just and 
friendly offices, we may render ourselves so necessary 
to their comfort and prosperity that the protection of 
our citizens from their disorderly members will become 
their interest and their voluntary care. Instead, there- 
fore, of an augmentation of military force proportioned 
to our extension of frontier, I propose a moderate en- 
largement of the capital employed in that commerce, | 
as a more effectual, economical, and humane instru- 
ment for preserving peace and good neighborhood with 
them. 

On this side the Mississippi an important relinquish- 
ment of native title has been received from the Dela- 
wares. That tribe, desiring to extinguish in their peo- 
ple the spirit of hunting, and to convert superfluous 
lands into the means of improving what they retain, 
has ceded to us all the country between the Wabash 
and Ohio, south of and including the road from the 
Rapids towards Vincennes; for which they are to re- 
ceive annuities in animals and implements for agricul- 
ture, and in other necessaries. This acquisition is im- 
portant, not only for its extent and fertility, but as 
fronting three hundred miles on the Ohio, and nearly 
half that on the Wabash, the produce of the settled 
country descending those rivers will no longer pass in 
view of the Indian frontier, but in a small portion; 
and, with the cession heretofore made by the Kaskas- 
kias, nearly consolidates our possessions north of the 
Ohio, in a very respectable breadth, from Lake Erie to 
the Mississippi. ‘The Piankeshaws having some claim 
to the country ceded by the Delawares, it has been 
thought best to quiet that by fair purchase also. So 
soon as the treaties on this subject shall have received 
their Constitutional sanctions they shall be laid before 
both Houses. 


The act of Congress of February 28, 1803, for build- 
ing and employing a number of gun-boats, is now in 
a course of execution to the extent there provided for. 
The obstacle to naval enterprise which vessels of this 
construction offer for our seaport towns; their utility 
towards supporting, within our waters, the authority of 
the laws; the promptness with which they will be 
manned by the seamen and militia of the place in the 
moment they are wanting; the facility of their assem- 
bling from different parts of the coast to any point 
where they are required in greater force than ordinary ; 
the economy of their maintenance and preservation 
from decay when not in actual service; and the com- 








petence of our finances to this defensive provision, 
without any new burden, are considerations which will 

have due weight with Congress in deciding on the ex. 

pediency of adding to their number from year to year, 

as experience shall test their utility, until all our im- 

portant harbors, by these and auxiliary means, shall be 

secured against insult and opposition to the laws. 

No circumstance has arisen since your last session 
which calls for any augmentation of our regular mili- 
tary force. Should any improvement occur in the mi- 
litia system, that will be always seasonable. 

Accounts of the receipts and expenditures of the last 
year, with estimates for the ensuing one, will, as usual, 
be laid before you. 

The state of our finances continues to fulfil our ex- 
pectations. Eleven millions and an half of dollars, re- 
ceived in the course of the year ending the 30th of 
September last, have enabled us, after meeting all the 
ordinary expenses of the year, to pay upwards of three 
million six hundred thousand dollars of the public 
debt, exclusive of interest. This payment, with those 
of the two preceding years, has extinguished upwards 
of twelve millions of the principal, and a greater sum 
of interest within that period; and, by a proportionate 
diminution of interest, renders already sensible the 
effect of the growing sum yearly applicable to the dis- 
charge of the principal. 

It is also ascertained that the revenue accrued dur- 
ing the last year exceeds that of the preceding, and the 
probable receipts of the ensuing year may safely be re- 
lied on as sufficient, with the sum already in the Trea- 
sury, to meet all the current demands of the year, to 
discharge upwards of three millions and a half of the 
engagements incurred under the British and French 
Conventions, and to advance in the further redemption 
of the funded debt as rapidly as had been contempla- 
ted. These, fellow-citizens, are the principal matters 
which I have thought it necessary, at this time, to com- 
municate for your consideration and attention. Some 
others will be laid before you in the course of the ses- 
sion; but, in the discharge of the great duties confided 
to you by our country, you will take a broader view of 
the field of legislation. Whether the great interests of 
agriculture, manufactures, commerce, or navigation, 
can, within the pale of your Constitutional powers, be 
aided in any of their relations; whether laws are pro- 
vided in all cases where they are wanting; whether 
those provided are exactly what they should be; whe- 
ther any abuses take place in their administration, or 
in that of the public revenues ; whether the organiza- 
tion of the public agents, or of the public force, is per- 
fect in all its parts: In fine, whether anything can be 
done to advance the general good, are questions within 
the limits of your functions, which will necessarily oc- 
cupy your attention. In these and all other matters 
which you in your wisdom may propose for the good 

of our country, you may count with assurance on my 
hearty co-operation and faithful execution. 
TH. JEFFERSON. 

Novemser 8, 1804. 

The Message was read, and with the documents 
therein referred to, ordered to be printed for the 
use of the Senate. 





Fripvay, November 9. 


Tuomas Sumer, from the State of South 
Carolina, attended. 
A message from the House of Representatives 
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informed the Senate that the House have ap- 
pointed the Rev. Wittiam Bent ey a Chaplain 
to Congress on their part during the present ses- 
sion. 





Monpay, November 12. 


Wi. Cocke, from the State of Tennessee, 
and Davin Srons, from the State of North Caro- 
lina, severally attended. 

Resolved, That Messrs. Tracy, BaLowtn, and 
FRANKLIN, be a committee to inquire whether 
copies of the laws of the United States have been 
procured pursuant to an act passed at the last ses- 
sion of Congress, entitled “ An act to provide for 
a more extensive distribution of the laws of the 
United States ;” and if procured, to report a mode 
for the disposal of those copies which are by said 
act reserved for the disposal of Congress. 





Tuespay, November 13. 


The Senate assembled, but no business was 
transacted. 





Wepnespay, November 14. 


The Senate assembled, but transacted no busi- 
ness. 





Tuurspay, November 15. 
Samvuet Mac ay, from the State of Pennsyl- 
vania, and Jonn Smiru, from the State of New 
York, severally attended. 





Frivay, November 16. 


The Senate spent the day in the consideration 
of Executive business. 





Monpay, November 19. 


_ A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act making a further appro- 
priation for carrying into effect the Treaty of 
Amity, Commerce, and Navigation, between His 
Britannic Majesty and the United States of Amer- 
ica,” in which they desire the concurrence of the 
Senate. 

The bill was read, and ordered to the second 
aa 
Mr. Tracy gave notice that he should, to-mor- 
row, ask leave to bring in a bill for the repeal of 
the two first sections, and to alter and amend the 
last section, of the act passed at the last session 
of Congress, entitled “An act further to protect 
the commerce and seamen of the United States 
against the Barbary Powers.” 





Tvuespay, November 20. 


A message from the House of Representatives 
informed the Senate that the House have passed 
a “resolution expressive of the sense of Congress 
of the gallant conduct of Captain Stephen Deca- 
tur, the officers and crew of the United States 
ketch Intrepid, in attacking in the harbor of Trip- 
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oli and destroying a Tripolitan frigate of forty- 
four guns,” in which they desire the concurrence 
of the Senate. 

The resolution last mentioned was read and 
passed to the second reading. 

The bill, entitled “ An act making a further ap- 
propriation for carrying into effect the Treaty of 
Amity, Commerce, and Navigation, between His 
Britannic Majesty and the United States of Amer- 
ica,” was read the second time, and referred to 
Messrs. BaLpwin, Tracy, and Logan, to consider 
and report thereon to the Senate. 





Wenpnespay, November 21. 


The Presipent laid before the Senate a report 
from the Secretary for the Department of Treas- 
ury, in obedience to the act, entitled “ An act to 
establish the Treasury Department ;” and the re- 
port was read and ordered to lie for consideration, 
and be printed for the use-of the Senate. 

Mr. Logan presented the petition of the Direc- 
tors of the Library Company of Philadelphia, 
praying the relinquishment of the duties charged 
on certain books, the donation of Samuel Preston, 
of Great Britain, to said company; and the petition 
was read, and ordered to lie on the table. 

Mr. Batpwin, from the committee to whom 
was referred, on the 20th instant, the bill sent 
from the House of Representatives for concur- 
rence, entitled “An act making a further appro- 
priation for carrying into effect the Treaty of 
Ar. ‘ty, Commerce, and Navigation, between His 
Briiannic Majesty and the United States of Amer- 
ica,” reported it without amendment. 

Ordered, That this bill pass to a third reading. 

A message from the House of Representatives 
informed the Senate that the House of Repre- 
sentatives have passed a joint resolution to au- 
thorize the President of the United States to 
appoint an agent to inquire into, and report on, 
the occupancy and titles of the lead mines in Lou- 
isiana; in which they desire the concurrence of 
the Senate. 

The resolution was read, and passed to the sec- 
ond reading. 





Tuurspay, November 22. 


The resolution of the House of Representatives 
expressive of the sense of Congress of the gallant 
conduct of Capt. Stephen Decatur, the officers, 
and crew of the United States’ ketch Intrepid, 
was read the second time, and referred to Messrs. 
Brap.ey, Barpwin, and Gives, to consider and 
report thereon to the Senate. 

The resolution of the House of Representatives 
to authorize the President of the United States to 
appoiat an agent to inquire into, and report on, 
the occupancy and titles of the lead mines in 
Louisiana, was read the second time, and referred 
to Messrs. Locan, Wricut, and Every, to con- 
sider and report thereon to the Senate. 

The bill sent from the House of Representa- 
tives for concurrence, entitled “An act making a 
further appropriation for carrying into effect the 
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between His Britannic Majesty and the United 
States of America,” was read the third time, and | 


passed. 





Fripvay, November 23. 


The Presipenrt laid before the Senate the cre- 
dentials of James A. Bayar, appointed a Sena- | 
tor by the Legislature of the State of Delaware, | 
in place of William Hill Wells, resigned, and the 
credentials were read. 

Samvet L. Mircaitt, appointed a Senator by 
the Legislature of New York, in place of John 
Armstrong, whose seat has become vacant by his | 


mission to France, took his seat in the Senate, and | 


produced his credentials, which were read, and 


Proceedings. 


eT a 7 
Treaty of Amity, Commerce, and Navigation, 


SENATE. 





Wepnespay, November 28. 
The bill, entitled “An act declaring the assent 
of Congress to an act of the General Assembly of 
the State of North Carolina,” was read the second 
time. 

A message from the House of Representatives 
informed the Senate that the House have appoint- 
ed the Reverend Mr. Parkinson, Chaplain to 
Congress on their part, during the present session, 
in place of the Reverend Mr. Bentley, who has 
declined his appointment. The House of Repre- 
sentatives have passed a bill, entitled “An act 
making an appropriation to supply a deficiency in 
an appropriation for the support of Government 
during the present year, and making a partial ap- 
propriation for the same object during the year 


' one thousand eight hundred and five ;” in which 


the oath was administered to him by the Prest- | they desire the concurrence of the Senate. 


DENT, as the law prescribes. _ 
Mr. Logan, from the committee to whom was 
referred, on the 22d instant, the resolution of the 


The bill last mentioned was read, and ordered 
to the second reading. 
Mr. WoRTHINGTON gave notice that he should 


House of Representatives to authorize the Presi- | to-morrow ask leave to bring ina bill making pro- 


dent of the 
inquire into, and report on, the occupancy and 
titles of the lead mines in Louisiana, reported the 





nited States to appoint an agent to| vision for the application of money appropriated 


to the laying out and making public roads leading 
from the navigable waters emptying into the At- 


resolution without amendment; and the further 'Jantic. to the Ohio river, in conformity with an 


consideration thereof was postponed until Monday 
next. 

Ordered, That Perez Morton have leave to 
withdraw his petition, presented on the 17th of 


March last, in behalf of himselfand others therein |. : ) 
, /ation to supply a deficiency in an appropriation 


named. 





Monpay, November 26. 





act of April 30th, 1802. 





Tuurspay, November 29. 
The bill, entitled “An act making an appropri- 


for the support of Government during the present 
year, and making a partial appropriation for the 
same object during the year one thousand eight 


The resolution to authorize the President of the | hundred and five,” was read the second time, and 
United States to appoint an agent to inquire into, | referred to Messrs. STONE, GILEs, and Conpit, to 


and report on, the occupancy and titles of the lead | consider and report thereon to the Senate. 


mines in Louisiana, was considered, and ordered 
to the third reading. 


The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 


Mr. Brap.ey, from the committee to whom | gress to an act of, the General Assembly of the 


was referred, on the 22d instant, the resolution of 
the House of Representatives expressive of the 


State of North Carolina.” and the bill was refer- 
red to Messrs. Cocke, BrapLey, and FRANKLIN, 


sense of Congress of the gallant conduct of Cap- to consider and report thereon to the Senate. 


tain Stephen Decatur, the officers, and crew, of 
the United States’ ketch Intrepid, reported it with- 
out amendment, and it was agreed, by unanimous 
cqnsent, to dispense with the rule, and the resolu- 
tion was read the third time, and passed. 





Tuespay, November 27. 


A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act declaring the assent of 
Congress to the act of the General Assembly of 
the State of North Carolina ;” in which they de- 
sire the concurrence of the Senate. 

The bill last mentioned was read and ordered 
to the second reading. 

The resolution to authorize the President of 
the United Statee to appoint an agent to inquire 
Into, and report on, the occupancy and titles of the 
lead mines in Louisiana, was read the third time, 
and the further consideration thereof postponed 
until the second Monday in December next. 


On motion, that it be 
Resolved, That a committee be appointed to prepare 
and report proper rules of proceedings to be observed 
by the Senate in cases of impeachment: 
It was agreed that this motion lie for consider- 
ation. 


Fripay, November 30. 


Joun Sirus, from the State of Ohio, and Joun 
BreckenripGe, from the State of Kentucky, sev- 
eraliy attended. 

The following Message was received from the 
PRESIDENT OF THE UNITED STATEs: 

To the Senate and House o 
Representatives of the United States : 

I now lay before you copies of the treaties concluded 
with the Delaware and Piankeshaw Indians, for the ex- 
tinguishment of their title to the lands therein describ- 
ed; and I recommend to the consideration of Congress 
the making provision by law for carrying them into exe- 
cution. TH. JEFFERSON. 

November 30, 1804. 
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The Message was read. and, with the treaties | same object during the year one thousand eight 
therein referred to, ordered to lie for considera- | hundred and five,” was read the third time, and 
tion. | passed, 

The Senate resumed the motion made yester-| Mr. Apams, in behalf of William A. Barron, 
day, “That a committee be appointed to prepare | asked and obtained leave to withdraw his petition, 
and report promt rules and proceedings to be ob- | and papers annexed, presented the 10th of Febru- 

e 


served by t enate in cases of impeachment; | ary last. 

and having agreed thereto, Messrs. Gites, Batp-| Mr. PickerInG gave notice that. to-morrow, he 

win, BreckenrinGe, Stone, and IsragL Smirn, | should ask leave to offer a resolution for the pur- 

were appointed the committee. pose of amending the Constitution of the United 
On motion, States in such manner that Representatives and 


“ That a committee be appointed to examine the act, direct taxes may be apportioned among the several 
entitled ‘An act to enable the people of tho eastern States according to their free inhabitants respect- 
division of the Territory Northwest of the river Ohio, | ively. 
to form a constitution and State government, and for 
the admission of such State into the Union on an equal 
footing with the original States, and for other purposes,” 
and that they have leave to report, by bill or otherwise, 
the manner, in their opinion, the money appropriated 
by the said act ought to be applied:” 

It was agreed that this motion lie for consider- 
ation. 

Mr. Srone, from the committee to whom was 
referred, yesterday, the bill, entitled “An act 
making an appropriation to supply a deficiency in 
an appropriation for the support of Government 
ee ie ke sot oar mene nae 4 concurrence of the Senate. Mr. Parkinson hav- 
F808. reported the bill er. piaenasi. Fog y ing declined the appointment, the House of Rep- 


Ordered, That this bill pass to a third reading. Chaplain in mere corer the Rev. Mr. Laurie a 


The bill last mentioned was read, and ordered 





Tuespay, December 4. 

James Jackson, from the State of Georgia, 
attended. 

The bill for the disposal of certain copies of the 
laws of the United States was read the second 
time. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act concerning drawbacks on 
goods, wares, and merchandise, exported from the 
district of New Orleans,” in which they desire the 








Monpay, December 3. to the second reading. 
Bensamin How anp, appointed a Senator by 
the Legislature of the State of Rhode Island, in Wepnespay, December 5. 


the place of Samuel J. Potter, deceased, took his} The bill, entitled “An act concerning draw- 
seat and produced his credentials; which were | backs on goods, wares,and merchandise, exported 
read, and the oath was administered to him by the | from the district of New Orleans,” was read the 
PresipDENnrT, as the law prescribes. second time, and referred to Messrs. S. Smirn, 

Mr. Tracy, from the committee appointed on | Mircuiti, and Brap ey, to consider and report 
the twelfth of November last, to inquire whether | thereon to the Senate. 
copies of the laws of the United States have been | Mr: Worruineron presented the petition of 
procured, and, if procured, to report a mode for | James May and others, citizens and inhabitants of 
the disposal of them, asked and obtained leave to | that district of the Indiana Territory situate north 
report by bill. He-accordingly reported a bill for | and east of a west line, extending to the southern 
the disposal of certain copies of the laws of the | bend of Lake Michigan, praying that said district 
United States; which was read, and ordered to | may be divided into a separate Territory, extend- 
the second reading. ing north of the above mentioned line; and the 

The Senate resumed the motion, made on the | petition was read and referred to Messrs. Wor- 
30th November, for a committee to be appointed | THINGTON, BrecKENRIDGE, and GILEs, to consider 
to examine the act, entitled “An act to enable the | and report thereon to the Senate. 

eople of the eastern division of the Territory The Senate resumed the second reading of the 
Northwest of the river Ohio, to form a constitu- | bill for the disposal of certain copies of the laws 
tion and State government, and for the admission | of the United States, and sundry amendments 
of such State into the Union on an equal footing | were proposed; which were ordered to lie for con- 
with the original States, and for other purposes,” | sideration. 
and that they have leave to report, by bill or other- 
wise, the manner, in their opinion, the money Tuurspay, December 6. 
appropriated by the said act ought to be applied;| Joszru Anperson, from the State of Tennes- 
and the motion was adopted, and Messrs. WorTH | see, attended. 
INGTON, GiLes, BrapLey, Breckenripce, and| Mr. 8S. Smita, from the committee to whom 
Tracy, were appointed the committee. was referred, on the 5th instant, the bill, entitled 

‘The bill, entitled “An act making an appropri- | “An act concerning drawbacks on goods, wares, 
ation to supply a deficiency in an appropriation | and merchandise, exported from the district of 
for the support of Government during the present | New Orleans,” reported the bill with an amend- 
year, and making a partial appropriation for the | ment. 
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Ordered, That the report lie for consideration. cerning drawbacks on goods, wares, and merehan- 
The Senate took into consideration the amend- dise, exported from the district of New Orleans,” 
ments yesterday proposed to the bill for the dispo- | and the amendment was adopted and a new sec- 
sal of certain. copies of the laws of the United | tion was proposed. : 
States; which were adopted. | Ordered, That the consideration thereof be 
Ordered, That this bill pass to the third read- | postponed until Monday next. ; 
ing as amended. , The bill for the disposal of certain copies of the 
A message from the House of Representatives | laws of the United States was read the third time 
informed the Senate that the House of Repre- | and passed. 
sentatives have appointed managers to conduct | 
the impeachment against Samuel Chase, one of Monpay, December 10. 
the Associate Justices of the Supreme Court of Phe Résinte rancuied the iidbheveuew-el the 


the United States, and have directed the said | olution respecting the lead mines in the Terri- 


. 2 
managers to carry to the Senate the articles agreéd | tory of Louisiana; and it was postponed to Mon- 








upon by the House to be exhibited in maintenance | day next. 
of their impeachment against the said Samuel The bill, entitled “An act concerning draw- 
Chase. backs on goods, wares, and merchandise, exported 


The following Message was received from the | from the district of New Orleans,” was resumed, 
Presipent oF THE Unitep States: : 


and the new section proposed on Friday Jast was 
To the Senate and House of amended and adopted; and the bill ordered to the 
Representatives of the United States : 


: ; | third reading as amended. 
I communicate, for the information of Congress, a - 
report of the Surveyor ofthe Public Buildings at Wash- 
ington, on the subject of those buildings, and the ap- Tuespay, December 11. 
plication of the moneys appropriated for them. The bill, entitled “An act concerning draw- 
TH. JEFFERSON. | backs on goods, wares, and merchandise, exported 
Drcempenr 6, 1804. from the district of New Orleans,” was read the 
The Message and report therein referred to were | third time. s 2D ; 
read, and ordered to lie for consideration. Resolved, That this bill do pass, with amend- 
Mr. WorruinGTon presented the petition of | ments. 
“the democratic republicans of the county of| Mr. 8S. Smirn gave notice that he should, to- 
Wayne, in the Territory of Indiana,” signed by | morrow, ask leave to bring in a bill to amend the 
their chairman, Robert Abbot, praying a division | act, entitled “An act for the imposing more spe- 
of said Territory, for reasons therein stated; and | cific duties on the importation of certain articles, 
the petition was read, and referred to the com- | and, also, for levying and collecting light-mo- 
mittee appointed yesterday, to whom was referred | ney on foreign ships or vessels, and for other pur- 


the petition of James May and others, on the same | poses.” . 
subject, to consider and report thereon to the| Mr. Worruineron, from the committee to 


Senate. whom was referred, on the 5th instant, the peti- 
tion of James May and others, citizens of the In- 
diana Territory, asked and obtained leave to re- 
port by bill. 











Fripay, December 7. 


Mr. Gives, from the committee appointed on 

the 30th of November last, “to prepare and report Wepnespay, December 12 

2 . o a | : . 

See _ Dar olettnsea aie nor, | The Vice Presipent laid before the Senate a 
> ? 


: letter from the Mayor of Alexandria, signed Eli- 
sider- | 
_ was read, and ordered to lie for consider sha C. Dick, enclosing resolutions of the sense of 


oi : 
Aeaaoed, That the Senate wil atone o'lock | town a county on the propestion made in 
this day, be ready to receive articles of impeach- | ; _— . 


oe cedi ions of the Distri - 
ment against Samuel Chase, one of the Associate | Sor seceding orstoin ponaeen ets as oe — 
Justices of the Supreme Court of the United | * y 7 


States, to be presented by the managers appointed which were read. . 

by the House of Representatives. [A full Report | Agreeably to notice given yesterday, Mr. 8. 

of this Trial will be found at the conclusion of | Smita asked and obtained leave to bring in a bill 

the Proceedings and Debates of the Senate, post.} | pega sit the er ee ane, or eee 
Agreeably to notice given on the 3d instant, | 17S MOF® Specie Guiles on the imp 

Mr. PickeRinG introduced a resolution for the | C&™t@!2 articles, and, also, for levying and collect- 

purpose of amending the Constitution of the | 1° light-money on pene Pipe or ve = 

United States in such manner that representatives for oe Eg pet sia eo eee 

and direct taxes may be apportioned among the | P@SS€@ f° the sec ee 

several States according to the number of their 

free inhabitants; respectively ;” and the resolution | Tuorspay, December 13. 

was read, and ordered to lie for consideration. | Mr. Cocke. from the committee to whom was 
The Senate resumed the amendment reported | referred, on the 29th of November last, the bill, 


. ; ; | ° ° 
by the committee to the bill, entitled “An act con- | entitled “An act declaring the assent of Congress 
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to an act of the General Assembly of the State of 
North Carolina,” reported it without amendment. 

The bill to amend the act, entitled “An act for 
the imposing more specific duties on the importa- 
tion of certain articles, and, also, for levying and 
collecting light-money on foreign ships or vessels, 
and for other purposes,” was read the second time, 
and referred to Messrs. S. Smirn, ANDERSON, and 
Jackson, to consider and report thereon to the 
Senate. ; 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act authorizing the Corpora- 
tion of Georgetown to make a dam or causeway 
from Mason’s island to the western shore of the 
taver Potomac ;” in which they desire the concur- 
rence of the Senate. 


Fripay, December 14. 


The bill yesterday brought up from the House 
of Representatives for concurrence, entitled “An 
act authorizing the Corporation of Georgetown 
to make a dam or causeway from Mason’s island 
to the western shore of the river Potomac,” was 
read, and ordered to the second reading. 

Mr. 8. Smiru, from the committee to whom 
was yesterday referred the bill to amend the act, 
entitled “An act for the imposing more specific 
duties on the importation of certain articles, and, 
also, for levying and collecting light-money on 
foreign ships or vessels, and for other purposes,” 
reported the bill without amendment. 

he Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 
gress toan act of the General Assembly of the 
State of North Carolina;”’ and on motion to 
amend the bill by adding a proviso thereto, it was 
agreed that the further consideration of thjs sub- 
ject be postponed until Monday next. 

Mr. ORTHINGTON, from the committee to 
whom sundry petitions on the subject were refer- 
red, reported a bill to divide the Indiana Territory 
into two separate Governments ; which was read, 
and ordered to the second reading. 

After the consideration of Executive business, 
and proceedings as the High Court of Impeach- 
ments, the Senate adjourned. 





Monpay, December 17. 


The credentials of Wiut1aM B. Gives, appoint- 
ed a Senator by the Legislature of the Common- 
wealth of Virginia, in the room of Wilson C. Ni- 
cholas, resigned, and the credentials of ANDREW 
Moore, appointed a Senator by the Legislature 
of the Commonwealth of Virginia, in the room 
of Abraham B. Venable, resigned, were severally 
read, and the oath was administered to them, re- 
spectively, as the law prescribes. 

The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 

ress to an act of the General Assembly of the 
tate of North Carolina ;” and on motion that the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the General Assembly of the 
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State of North Carolina,” together with the said 
act of the State of North Carolina and the act of 
the State of Tennessee, passed in pursuance there- 
of, be referred to a select committee; that said 
committee be instructed to inquire what have 
been the acts and proceedings of the States of 
North Carolina and Tennessee in relation to the 
lands claimed by the United States within the 
State of Tennessee, under the deed of cession 
from the State of North Carolina, executed in 
December, 1789, to state facts and make a report 
thereon ; and that the amendment proposed on the 
14th instant to the bill now under the considera- 
tlon of the Senate, be referred to the same com- 
mittee. A division of the question was called, 
and it was agreed that the bill now under the con- 
sideration of the Senate be committed; and on 
the question to agree to the other division of the 
motion as an instruction to the committee, it was 
determined in the affirmative; and Messrs. Brap- 
LEY, ANDERSON, and GILEs, were appointed the 
committee. 

The Senate resumed the consideration of the 
resolution to authorize the President of the Unit- 
ed States to appoint an agent to inquire into, and 
report on, the occupancy and titles of the lead 
mines in Louisiana; and the consideration there- 
of was further postponed. 

Mr. 8. Smirx gave notice that he would, to- 
to-morrow, ask leave to bring in a bill supple- 
mentary to the act, entitled “An act to provide 
for the organization of the militia of the District 
of Columbia.” 

The bill, entitled “An act authorizing the Cor- 
poration of Georgetown to make a dam or cause- 
way from Mason’s island to the western shore of 
the river Potomac,” was read the second time, 
and referred to Messrs. S. Smita, Gites, and 
Apams, to consider and report thereon. 





Tuespay, December 18. 


Agreeably to notice given yesterday, Mr. S. 
Smrru had leave to bring in a bill supplementary 
to the act, entitled “An act to provide for the or- 
ganization of the militia of the District of Co- 
umbia;” and the bill was read, and ordered to 
the second reading. 

The bill to divide the Indiana Territory into 
two separate Governments was read the second 
time, and ordered to lie for consideration. 

The Senate resumed the second reading of the 
bill to amend the act, entitled “An act for the im- 
posing more specific duties on the importation of 
certain articles, and, also, for levying and collect- 
ing light-money on foreign ships or vessels, and 
for other purposes ;” and on motion to insert a 
proviso thereto, it was agreed that the considera- 
tion of the bill and the amendment be postponed. 

Mr. Locan presented the petition of Thomas 
Ketland, of Philadelphia, merchant, stating that 
he, with John Ketland and James Williamson, 
were, in Jane, 1799, owners of the ship Washing- 
ton, during a voyage to Batavia, and praying the 
allowance of a drawback on exportation of certain 
merchandise, in the said ship imported, for rea- 
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—_—____—________ 
sons stated in the petition ; and the petition was 
read, and ordered to lie on the table. 











Wepnespay, December 19. 

The bill supplementary to the act, entitled “An 
act to provide for the organization of the militia 
of the Distriet of Columbia,” was read the second 
time, and referred to Messrs. Sumter, S. Smiru, 
and Brap.ey, to consider and report thereon to 
the Senate. 

The Senate resumed the second reading of the 
bill to amend the act, entitled “An act for the im- 
posing more specific duties on the importation of 
certain articles, and, also, for levying and collect- 
ing light-money on foreign ships or vessels, and 
for other purposes ;” and 

Ordered, That the consideration thereof be 
further postponed until to-morrow. ’ 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act to provide for completing 
the valuation of lands and dwelling-houses and 
the enumeration of slaves in South Carolina, and 
for other purposes ;” a bill entitled “An act to 
amend the act, entitled ‘An act for the govern- 
ment and regulation of the seamen in the mer- 
chants’ service ;” and a bill, entitled “An act giving 
power to the stockholders of the Marine Insurance 
Company of Alexandria to insure against fire ;” 
in which bills they desire the concurrence of the 
Senate. 

The bills were read and ordered to the second 
reading. 

The Senate resumed the second reading of the 
bill to divide the Indiana Territory into two sep- 
arate governments; and ordered that the bill pass 
to the third reading. 





Tuurspay, December 20. 


The bill, entitled “An act to amend the act, 
entitled ‘An act for the government and regula- 
tion of seamen in the merchants’ service,” was 
read the second time and referred to Messrs. 
Frank in, Batpwin, and Samvet Samir, to con- 
sider and report thereon, to the Senate. 

The bill entitled “An act giving power to the 
stockholders of the Marine Insurance Company 
of Alexandria to insure against fire,” was read the 
second time and referred to Messrs. Joun Smiru, 
of Ohio, Wurrs, and Breckenr1nGs, to consider 
and report thereon to the Senate. 

The bill, entitled “An act to provide for the 
completing the valuation of lands and dwelling- 
houses, and the enumeration of slaves, in South 
Carolina, and for other purposes,” was read the 
second time, and referred to Messrs. Sumrer, 
Brapiey, and Jackson, to consider and report 
thereon to the Senate. 

The Senate resumed the second reading of the 
bill toamend the act, entitled “An act for the im- 
posing more specific duties on the importation of 
certain articles, and also for levying and collect- 
ing light-money on foreign ships or vessels, and 
for other purposes ;” and the bill, and amendment 
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thereunto proposed, was referred to Messrs, Sam- 
veL Smita, Gites, and BrecKENRIDGE, to con- 
sider and report thereon to the Senate. 

The bili to divide the Indiana Territory into 
two separate governments was read the third time, 
and the further consideration thereof postponed. 

Mr. ApaMs gave notice that on Monday next 
he should ask leave to bring in a bill, in addition 
to “An act to make provision for persons that 
have been disabled by known wounds received in 
the actual service of the United States, during 
the Revolutionary war,” passed March 3, 1803. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 





Frivay, December 21. 

The Senate resumed the third reading of the 
bill to divide the Indiana Territory into two sep- 
arate governments; and, on motion to amend the 
bill, it was agreed that the consideration thereof 
be further postponed. 

On motion, that the President of the Senate and 
Speaker of the House of Representatives be, and 
they are hereby, authorized to adjourn the respec- 
tive Houses on this day to Monday the last day 
of this month, it was agreed that the considera- 
tion of this motion be postponed until Monday 
next, 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 





Monpay, December 24. 

The Senate resumed the third reading of the 
bill to divide the Indiana Territory into two sep- 
arate governments, and having amended the same, 

Resolved, That this bill do pass, that it be en- 
grossed, and that the title thereof be “An act to di- 
vide the Indiana Territory into two separate gov- 
ernments.” 

Agreeably to notice on the 20th instant, Mr. 
Apams asked and obtained leave to bring in a bill, 
in addition to “An act to make provision for per- 
sons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary war ;” and the bill was 
read and ordered to the second reading. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 





Wepnespay, December 26. 


Joun Brown, from the State of Kentucky, at- 
tended. 

The bill, in addition to “An act to make pro- 
vision for persons that have been disabled by known 
wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war,’ was 
read the second time and referred to Messrs. Ap- 
AMs, Ba.pwtn, and Brown, to consider and report 
thereon. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for establishing rules and 
articles for the government of the armies of the 
United States ;” a bill, entitled “An act declaring 
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Cambridge, in the State of Massachusetts, to be 
a port of delivery ;” and a bill, entitled “An act 
to regulate the clearance of armed merchant ves- 
sels ;” in which bills they desire the concurrence 
of the Senate. They have passed the bill, sent 
from the Senate for concurrence, entitled “An act 
for the disposal of certain copies of the laws of 
the United States,” with amendments; in which 
they desire the concurrence of the Senate. 

The three first bills mentioned in the message 
were read and ordered to the second reading. 

The Senate took into consideration the amend- 
ments of the House of Representatives to their 
bill, entitled “An act for the disposal of certain 
copies of the laws of the United States; and the 
further consideration thereof was postponed. 





Fripay, December 28, 


The bill, entitled “An act declaring Cambridge, 
in the State of Massachusetts, to be a port of de- 
livery,” was read the second time and referred to 
Messrs. Mircuit, PickerinG, and Apams, to con- 
sider and report thereon. 

The bill, entitled, “ An act to regulate the clear- 
ance of armed merchant vessels,” was read the 
second time. 

Mr. Mircni.u presented the memorial of the 
Chamber of Commerce of the city of New York, 
signed by their President, showing cause why 
merchantmen should be permitted to arm in cer- 
tain cases, and respectfully stating the principles 
on which a bill on the subject should pass; and 
the memorial was read. 

Ordered, That the bill last read be referred to 
Messrs. Mitcuttt, Batpwin, Gites, BrecKen- 
RIDGE, and Loaan, to consider and report thereon. 

The bill, entitled “An act for establishing rules 
and articles for the government of the armies of 
the United States,” wasread the second time and 
referred to Messrs. Jackson, Braptey, Sumter, 
ANpeRSON, and Smiru, of New York, to consider 
and report thereon. 

A message from the House of of Representa- 
tives informed the Senate that the House have 
passed a bill, entitled “An act for the relief of 
Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” in which they 
desire the concurrence of the Senate. 

The bill was read and ordered to the second 
reading. 

Mr. Wortuineton, from the committee to 

whom, on the 3d instant, the subject was referred, 
reported a bill concerning certain public roads; 
and the bill was read, and ordered to the second 
ort, 
Mr. WorTHINGTON gave notice that he should, 
on Monday next, ask leave to bring in a bill con- 
cerning the mode of surveying the public lands of 
the United States, 

The Senate resumed the consideration of the 
amendments of the House of Representatives to 
their bill, entitled “An act for the disposal of cer- 
tain copies of the Laws of the United States,” 
and concurred therein. “a 

Mr. BRECKENRIDGE gave notice that he should, 
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on Monday next, ask leave to bring in a bill to 
extend jurisdiction in certain cases to the State 
and Territorial Courts. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 





Monpay, December 31. 


The bill concerning public roads was read the 
second time, and ordered to lie for consideration, 

The bill, entitled “An act for the relief of Char- 
lotte Hazen, widow and relict of the late Briga- 
dier General Moses Hazen,” was read the second 
time, and referred to Messrs. MircwiLt, BaLpwiy, 
and Bravvey, to consider and report thereon. 

Mr. Mircat.u, from the committee to whom 
was referred, on the 28th instant, the bill, entitled 
“An act declaring Cambridge, in the State of 
Massachusetts, to be a port of delivery,” reported 
the bill without amendment. 

Agreeably to notice given on the 28th instant, 
Mr. Worruincron asked and obtained leave to 
bring in a bill concerning the mode of surveying 
the lands of the United States, and the bill was 
read and ordered to the second reading. 

A message from the House of Representatives 
informed the Senate that the House have passed a 
bill, entitled “An act for the relief of John Steele ;” 
and a bill, entitled “An act to amend the charter 
of the town of Alexandria;” in which bills they 
desire the concurrence of the Senate. 

The bills mentioned in the message were read, 
and ordered to the second reading. 

Mr. Gites presented the memorial of the plant- 


ers, merchants, and others, inhabitants of Louisi- 


ana, remonstrating against certain laws which 
contravene their rights, and respectfully petition- 
ing for redress. 

Agreeably to notice given on the 28th instant, 
Mr. BreckenripGe asked and obtained leave to 
bring in a bill to extend jurisdiction in certain 
cases to the State and Territorial Courts; and the 
bill was read, and ordered to the second reading. 

The following Message was received from the 
PresiDENT OF THE UniTeD States: 


To the Senate and House of 
Representatives uf the United States : 
The enclosed letter, written from Malta by Richard 
O’Brien, our late Consul at Algiers, giving some details 
of transactions before ‘Tripoli, is communicated for the 


information of Congress. TH. JEFFERSON. 
DecemsBer 31, 1804, 


The Message and letter therein referred to were 
read and ordered to lie for consideration. 

The Presipent laid before the Senate a letter 
from the Attorney General of the United States, 
in reply to the order of the Senate, of the 15th of 
April, 1802, on the subject of the lands of the 
United States within the State of Tennessee; 
which was read and referred to the committee 
appointed on the 16th instant, on the bill, entitled 
“An act declaring the assent of Congress to an 
act of the General Assembly of the State of North 
Carolina,” to consider and report thereon. 

After the consideration of the Executive busi- 
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ness, and proceedings as the High Court of Im- 
peachments, the Senate adjourned. 


Tvuespay, January 1, 1805. 
The Senate transacted no business to-day. 


7 Wenpnespay, January 2. 


The bill, entitled “An act for the relief of John 
Steele,” was read the secend time. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act giving further time to reg- 
ister the evidences of titles to land south of the 
State of Tennessee ;” and a bill, entitled “An act 
making appropriations for the support of the Navy 
of the United States during the year one thousand 
eight hundred and five ;” in which bills they desire 
the concurrence of the Senate. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 


Turvuspay, January 3. 


A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act supplementary to the act, 
entitled ‘An act to regulate the collection of duties 
on imports and tonnage;” and a bill, entitled “An 
act for carrying into more complete effect the 
tenth article of the Treaty of Friendship, Limits, 
and Navigation, with Spain;” in which bills they 
desire the concurrence of the Senate. 

The bills were read, and ordered to the second 
reading. 

The bill, entitled “An act making an appropri- 
ation for the support of the Navy of the United 
States during the year 1805,” also, the bill, enti- 
tled “An act giving further time to register the 


evidences of titles tc land south of the State of 


Tennessee,” brought up on the 2d instant from the 
House of Representatives for concurrence, were 
read, and ordered to the second reading. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 


Frivay, January 4. 


The Senate resumed the second reading of the 
bill, entitled “An act for the relief of John Steele,” 
and it was referred to Messrs. Tracy, ANDERSON, 
and Samira. of Ohio, to consider and report thereon. 

The Presipent communicated a letter from 
Pierce Borer, Esquire, late a Senator from the 
State of South Carolina, dated the 15th of De 
cember last, notifying the resignation of his seat 
in the Senate. 

The bill, entitled “An act making appropriations 
for the support of the Navy of the United States 
during the year one thousand eight hundred and 
five,” was read the second time, and referred to 
Messrs. BaLpwin, FRanKLtn, and Smrru of Mary- 
land, to consider and report thereupon. 

The bill, entitled “An act to amend the charter 
of Alexandria,” was read the second time, and re- 
ferred to Messrs. Batpwin, Brapbuey, and Con- 
DIT, to consider and report thereon. 
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Mr. Mircaitu, from the committee to whom 
was referred on the thirty-first of December last, 
the bill. entitled * An act for the relief of Char- 
lotte Hazen, widow and relict of the late Brig- 
adier General Moses Hazen,” reported the bill 
with amendments; which were read and ordered 
to lie for consideration. 

Mr. Apams, from the committee to whom was 
referred, on the twenty-sixth of December last, 
the bill in addition to “ Aa act to make provision 
for persons that have been disabled by known 
wounds received in the actual service of the Uni- 
ted States during the Revolutionary war,” report- 
ed the bill without amendment. 

The bill, entitled “An act giving further time 
to register the evidences of titles to lands south 
of the State of Tennessee,” was read the second 
time, and referred to Messrs. BrapLey, BREcKEN- 
RiDGE, and BaLpwin, to consider and make a re- 
port thereon. 

The bill, entitled “An act supplementary to the 
act, entitled ‘An act to regulate the collection of 
duties on imports and tonnage,” was read the sec- 
ond time, and referred to Messrs. Smiru of Mary- 
land, MircniLt, and Every, to consider and 
report thereon. 

The bill, entitled “An act for carrying into more 
complete effect the tenth article of the Treaty of 
Friendship, Limits, and Navigation, with Spain,” 
was read the second time, and referred to Messrs. 
FRANKLIN, BaLpwin, and Apams, to consider and 
report thereon. 

The bill concerning the mode of surveying the 
public lands of the United States was read the 
second time, and referred to Messrs. WorTHING- 
ron, Brown, and BreckENRIDGE, to consider and 
report thereon. 

Mr. Smira of Ohio, from the committee to 
whom was referred, on the twentieth of Decem- 
ber last, the bill, entitled “An act giving power to 
the stockholders of the Marine Insurance Com- 
pany of Alexandria to insure against fire,” report- 
ed the bill with amendment. 

The bill toextend jurisdiction in certain cases, 
to the State and Territorial Courts, was read the 
second time. and referred to Messrs. BrEcKEN- 
RIDGE, BaLpwin, and GiLes, to consider and re- 
port thereon. 

Mr. Frank.in, from the committee to whom 
was referred on the twentieth of December last, 
the bill, entitled “An act to amend the act, enti- 
tled ‘An act for the government and regulation of 
seamen in the merchants’ service,” reported the 
bill with amendment. 

On motion, the petition of the merchants, plant- 
ers, and others, inhabitants of Louisiana, pre- 
sented on the thirty-first of December last, was 
read, and referred to Messrs. Gites, FRANKLIN, 
Anperson, Tracy, and Batpwin, with libefty 
to report by bill or otherwise. 

The Senate resumed the second reading of the 
bill, entitled “An act declaring Cambridge, in the 
State of Massachusetts, to be a port of delivery.” 

Ordered, That it pass to the third reading. 

Mr. BreckeNnRIDGE gave notice that he should, 
on Monday next, ask leave to bring in a bill for 
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ascertaining and adjusting the titles and claims 
to land within the Territory of Orleans and the 
district of Louisiana. 





Monpay, January 7. 


The letter of Pierce Butter, Esq., announcing 
the resignation of his seat in the Senate, was 
read. 

Mr. Smiru of Maryland, from the committee 
to whom was referred on the twentieth of Decem- 
ber last, the bill to amend the act, entitled “An 
act for the imposing more specific duties on the 
importation of certain articles, and, also, for levy- 
ing and collecting light-money on foreign ships 
or vessels, and for other purposes,” together with 
the amendments thereto proposed, reported them 
without amendment. 

The Senate took into consideration the amend- 
ment reported on the fourth instant, to the bill, 
entitled “An act giving power to the stockholders 
of the Marine Insurance Company of Alexan- 
dria, to insure against fire ;” and the considera- 
tion thereof was postponed until to-morrow. 

Mr. Mircuitt, from the committee to whom 
was referred, on the twenty-eighth of December 
last, the bill, entitled “An act to regulate the 
clearance of armed merchant vessels,” reported 
amendments thereto, which were read, and or- 
dered to lie for consideration. 

A message from the House of Representatives 
informed the Senate that the House have passed 
the bill sent from the Senate for their concurrence, 
entitled “An act to divide the Indiana Territory 
into two separate governments,” with an amend- 
ment, in which they desire the concurrence of the 
Senate. 

The Senate took into consideration the amend- 
ments reported on the fourth instant to the bill, 
entitled “ An act for the relief of Charlotte Ha- 
zen, widow and relict of the late Brigadier Gen- 
eral Moses Hazen,” and, after debate, the consid- 
eration thereof was postponed. 

Mr. Smita of Maryland, from the committee 
to whom was referred on the seventeenth of De- 
cember last the bill, entitled “An act authorizing 
the Corporation of Georgetown to make a dam 
or causeway from Mason’s Island to the western 
shore of the river Potomac,” reported amend- 
ments thereto, which were read and ordered to 
lie for consideration. 

The Senate resumed the second reading of the 
bill in addition to “An act making provision for 
persons that have been disabled b known wounds 
received in the actual service of the United States, 
during the Revolutionary war,” and after having 
amended the bill, the consideration thereof was 
further postponed. 

The Senate took into consideration the amend- 
ment reported on the fourth instant to the bill, 
entitled, “An act to amend the act, entitled ‘An 
act for the government and regulation of seamen 
in the merchants’ service,” and having agreed 
thereto, the bill was ordered toa third reading 
as amended. 

A motion was made as follows: 
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“ Resolved, That the journals of the proceedings of the 
Senate sitting for the purpose of trying the impeach. 
ments in the cases of William Blount, John Pickering, 
and Samuel Chase, be published as an appendix to 
the Legislative Journals of the Senate, for the present 
session.” 

The Senate resumed the second reading of the 
bill concerning certain public roads,and an amend- 
ment thereto was read and submitted for consid- 
eration. . 

The bill, entitled “An act declaring Cambridge, 
in the State of Massachusetts, to be a port of de- 
livery,” was read the third time, and passed. 

The amendment of the House of Representa- 
tives to the bill, entitled “An act to divide the In- 
diana Territory into two separate governments,” 
was read, and submitted for consideration. 

Agreeably to notice given on the fourth instant, 
Mr. BRECKENRIDGE ud and obtained leave to 
bring in a bill for ascertaining and adjusting the 
titles and claims to land within the Territory of 
Orleans and the district of Louisiana; and the 
bill was read and ordered to the second reading. 





Tuespay, January 8. 


Mr. Braptey, from the committee to whom 
was referred on the 17th of December last the 
bill, entitled “An act declaring the assent of Con- 
~ to an act of the General Assembly of the 

tate of North Carolina, together with the said 
act of the State of North Carolina, and the act of 
the State of Tennessee, to inquire what have been 
the acts and proceedings of said State, in relation 
to the lands claimed by the United States within 
the State of Tennessee, made report ; which was 
read, and ordered to lie for consideration. 

The following resolutions were read and sub- 
mitted for consideration. 

“‘ Resolved, That one or more land offices be opened 
for the sale of the public lands of the United States, on 
which the Indian title may have been extinguished, in 
the State of Tennessee.” 

“ Resolved, That Commissioners be appointed, with 
ample powers, to settle all disputes relative to the lands 
ceded by North Carolina to the United States, and 
to quiet all claims agreeable to the conditions of the 
cession.” 

“ Resolved, After satisfying all just claims, and the 
expenses incident thereto, that one part of all the 
public lands belonging to the United States ought to 
be appropriated for the use of a college or university in 
said State, forever; one part for the use of schools 
for the instruction of children, forever; and five per 
cent. on the net proceeds of the sales of the public 
lands, for the purpose of making roads: Provided, the 
State of North Carolina shall consent to the appropria- 
tions aforesaid.” 

The Senate resumed the consideration of the 
amendment of the House of Representatives to 
the bill, entitled “An act to divide the Indiana 
Territory into two separate governments,” and 
concurred therein. 

Mr. Wortuineton, from the committee to 
whom was referred on the 4th instant, the bill 
concerning the mode of surveying the public lands 
of the United States, reported it without amend- 
ment. 








Sicinateh SROH 





Gen 


was 
and 


title 
of s 
the 


mer 


bill, 
hol 
exa 
tion 
was 
lost. 


was 
“An 
the 
one 
ame 
to li 


refe 
for 

me 
the 
ord 


and 
leat 
sect 
RID 
side 


tlec 
the 
lev 


shi 








[- 
\- 


0 
e 
if 


oO 


Ve On a 





a 
# 
x 


33 


Yl 


January, 1805. 








Mr. Sumter, from the committee to whom was 
referred on the 19th of December last, the bill 
supplementary to the act, entitled “An act to pro- 
vide for the organization of the militia of the 
District of Columbia,” reported it without amend- 
ment. 

The Senate resumed the consideration of the 
amendment reported to the bill, entitled ‘ An act 
for the relief of Charlotte Hazen, widow and 
relict of the late Brigadier General Moses Ha- 
zen,” and on motion to agree to the amendment, 
a division of the question was called for, and that 
it should be taken on striking out; which passed 
in the negative. 

Ordered, That the consideration of this bill be 
postponed until to-morrow. 








Wepnespay, January 9. 


The Senate resumed the second reading of the 
bill, entitled “An act for the relief of Charlotte 
Hazen, widow and relict of the late Brigadier 
General Moses Hazen,” and after debate, the bill 
was committed to Messrs. BaLpwin, FRANKLIN, 
and Mac.ay, to consider and report thereon. 

The bill, entitled “An act toamend the act, en- 
titled ‘An act for the government and regulation 
of seamen in the merchants’ service,” was read 
the third time. 

Resolved, That this bill do pass with an amend- 
ment. 

The Senate resumed the second reading of the 
bill, entitled “An act giving power to the stock- 
holders of the Marine Insurance Company of Al- 
exandria, to insure against fire.” and on the ques- 
tion, Shall this bill pass to the third reading? it 
hee determined in the negative. So the bill was 
ost. 

Mr. Batpwin, from the committee to whom 
was referred on the 4th instant, the bill, entitled 
“An act making appropriations for the support of 
the Navy of the United States during the year 
one thousand eight hundred and five,” reported an 
amendment thereto, which was read, and ordered 
to lie for consideration. 


Tuorspvay, January 10. 


Mr. Jackson, from the committee to whom was 
referred, on the 28th of December last, “An act 
for establishing rules and articles for the govern- 
ment of the armies of the United States,” reported 
the bill with amendments; which were read, and 
ordered to lie for consideration. 

The bill for ascertaining and adjusting the titles 
and claims to land within the Territory of Or- 
leans and the district of Louisiana, was read the 
second time, and referred to Messrs. BreckEN- 
ripGe, Smita of Vermont, and ANDERSON, to con- 
sider and report thereon. 

The Senate took into consideration the amend- 
ment proposed to the bil) to amend the act, enti- 
tled “An act for imposin more specific duties on 
the importation of certain articles, and, also, for 
levying and collecting light-money on foreign 
ships or vessels, and for other purposes;” and hav- 

8th Con. 2d Ses,—2 





Proceedings. 





HISTORY OF CONGRESS. 34 





SenaTe. 








ing adopted the report, the bill was ordered to 
the third reading as amended. 

The amendment reported to the bill, entitled 
“Anact authorizing the Corporation of George- 
town to make a dam or causeway from Mason’s 
Island to the western shore of the river Potomac,” 
was resumed; and it was agreed that the further 
consideration thereof should be the order of the 
day for Monday next. 

The Senate took into consideration the amend- 
ment reported to the bill, entitled “An act to reg- 
ulate the clearance of armed merchant vessels,” 
and, after debate, the Senate adjourned. 


Frivay, January 11. 


Mr. Batpwin, from the committee to whom 
was referred, on the 9th instant, the bill, entitled 
“An act for the relief of Charlotte Hazen, widow 
and relict of the late Brigadier General Moses 
Hazen,” reported the bill with an amendment. 

The bill to amend the act, entitled “An act for 
the imposing more specific duties on the importa- 
tion of certain articles, and, also, for levying and 
collecting light-money on foreign ships and ves- 
sels, and for other purposes,” was read the third 
time and passed. 

The Senate resumed the consideration of the 
amendments reported to the bill, entitled “An act 
to regulate the clearance of armed merchant ves- 
sels,” and, on motion to adopt the first amend- 
ment reported, which goes to increase the penalty 
of the bond, by insertion, after the word “furni- 
ture,” of the words “and also in the additional 
sum of ten thousand dollars,” it passed in the neg- 
ative—yeas 12, nays 18, as follows: 

Yeas—Messrs. Anderson, Baldwin, Breckenridge, 
Cocke, Condit, Franklin, Jackson, Logan, Maclay, 
Moore, Sumter, and Worthington. 

Naxs—Messrs. Adams, Bradley, Brown, Dayton, 
Ellery, Hillhouse, Howland, Mitchill, Olcott, Pickering, 
Plumer, Smith of Maryland, Smith of New York, 
Smith of Ohio, Smith of Vermont, Stone,.and Wright. 

Ordered, That the further consideration of the 
bill and amendments be postponed until Monday 
next. 





Mownpay, January 14. 

Mr. Sumter, from the committee to whom was 
referred, on the 20th December last, the bill, enti- 
tled “An act ‘to provide for the completing the 
valuation of lands and dwelling-houses, and the 
enumeration of slaves, in South Carolina, and for 
other purposes,” reported the bill without amend- 
ment. 

Mr. Breckenrinek, from the committee to 
whom was referred, on the 10th instant, the bill 
to extend jurisdiction in certain cases to the State 
and Territorial Courts, reported the bill with 
amendments; which were read and ordered to lie 
for consideration. ° 

Mr. Loaan presented the memorial and petition 
of the Board of Directors of the Philadelphia 
Typographical Society, praying an additional duty 
on the importation of foreign books; which was 
read and ordered to lie on the table. 
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The Senate resumed the second reading of the 
bill, entitled “An aet to regulate the clearance 
of armed merchant vessels,” together with the 
amendments reported thereto; and the bill and 
amendments were referred to Messrs. Smita of 
Maryland, Batpwin, Gives, Tracy, and Breck- 
ENRIDGE, to consider and report thereon. 

Mr. Frankuin, from the committee to whom 
was referred, on the 4th instant, the bill, entitled 
“An act for carrying into more complete effect the 
tenth article of the Treaty of Friendship, Limits, 
and Navigation, with Spain,” reported the biil 
with amendments, 

On motion, it was 

Resolved, That the members of the Senate, 
from a sincere desire of showing every mark 
of respect to the honorable Samuet J. Porrer, 
deceased, late a member thereof, will go into 
mourning for him one month, by the sant mode, 
of wearing a crape round the left arm. 





Tuespay, January 15. 

The Vice Prestpent being absent, the Senate 
proceeded to the choice of a President pro tempore, 
as the Constitution provides, and the honorable 
JosernH ANDERSON was elected. 

Ordered, That the Secretary wait on the Presi- 
dent of the United States and acquaint him that, 
the Vice Presipent being absent, the Senate 
have elected the honorable JosepH ANDERSON 
President of the Senate pro tempore. 

Ordered, That the Secretary make a like com- 
munication to the House of Representatives. 

James A. Bayarp, from the State of Delaware, 
attended. His credentials having been presented 
and read on the 23d of November last, the oath 
was administered to him by the President, as the 
law prescribes, and he took his seat in the Senate. 

Mr. Tracy, from the committee to whom was 
referred, on the 4th instant, the bill, entitled “An 
act for the relief of John Steele,” reported it with- 
out amendment. 

Mr. Fran«kuin notified the Senate that he 
should, to-morrow, ask leave to bring in a bill giv- 
ing the assent of Congress to an act of the Legis- 
lature of North Carolina, passed on the 19th De- 
cember, 1804, entitled “An act for the relief of 
foreign seamen brought into the port of Wil- 
mington.” 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act making an appropriation 
for completing the south wing of the Capitol at 
the City of Washington, and for other purposes ;” 
also, a bill, entitled “An act further to amend an 
act, entitled “An act regulating the grants of land, 
and providing for the disposal of the lands of the 
United States south of the State of Tennessee ;” 
in which bills they desire the concurrence of the 
Senate. : 

The bills were read and ordered to a second 
reading. 

The Senate resumed the consideration of the 
amendments reported to the bill, entitled “An act 
authorizing the Corporation of Georgetown to 
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make a dam or causeway from Mason’s Island to 


the western shore of the river Potomac,” and. 
having disagreed thereto, 


Ordered, That the bill pass to the third reading, 





Wepnespay, January 16. 

The bill, entitled “An act makiag an appropri- 
ation for completing the south wing of the Capi. 
tol at the City of Washington, and for other pur- 
poses,” was read the second time and referred to 
Messrs. Mircuitt, Logan, and Worruinaroy, 
to consider and report thereon. 

The bill, entitled “An act further to amend ay 
act, entitled ‘An act regulating the grants of land, 
and providing for the Sense of the lands of the 
United States south of the State of Tennessee.” 
was read the second time and referred to Messrs, 
Jackson, Brapuey, and FRANKLIN, to consider 
and report thereon. 

Agreeably to the notice given yesterday, Mr. 
FRankLIn asked and obtained leave to bring ina 
bill giving the assent of Congress to an act of the 
Legislature of North Carolina, passed on the 19ih 
of December, 1804, entitled “An act for the relief 
of foreign seamen brought into the port of Wil- 
mington; and the bill was read and ordered to the 
second reading. 

The Senate took into consideration the amend- 
ment reported on the 11th instant to the bill, en- 
titled “An act for the relief of Charlotte Hazen, 
widow and relict of the late Brigadier Genera! 
Moses Hazen;” and the amendment was adopted, 
and the bill ordered to the third reading as 
amended. 

The bill, entitled “An act authorizing the Cor- 
poration of Georgetown to make a dam or cause- 
way from Mason’s Island to the western shore of 
the river Potomac,” was read the third time and 
passed, ; 

The Senate resumed the second reading of the 
bill concerning certain public roads, together 
with the amendment proposed thereto; and, after 
debate, the Senate adjourned. 





Tuurspay, January 17. 


Mr. Mircuiut presented the petition of sundry 
merchants of the city of New York, praying that 
the period for the payment of bonds given for 
the duties on goods imported from South America 
and the West Indies, may be extended, for reasons 
stated therein; and the petition was read and 
referred to the committee appointed on the 4th 
instant, to consider the bill, entitled “An act sup- 
plementary to the act, entitled ‘An act to regulate 
the collection of duties on imports and tonnage, ’ 
to report thereon to the Senate. 

The bill giving the assent of Congress to an 
act of the Legislature of North Carolina, passed 
the 19th of December, 1804, entitled “An act for 
the relief of foreign seamen brought into the port 
of Wilmington,” was read the second time, and 
referred to Messrs, FRANKLIN, Stone, and Brap- 
LEY, to consider and report thereon. 

Mr. Mircuitt, from the committee to whom 
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was referred, on the 16th instant, the bill, entitled 
“An act making an appropriation for completing 
the south wing of the Capitol at the City of 
Washington, and for other purposes,” reported the 


bill without amendment. 

The Senate resumed the second reading of the 
bill concerning certain public roads; and having 
agreed to sundry amendments, the further consid- 
eration of the bill was postponed until to-morrow. 

The bill, entitled “An act for the relief of 
Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” was read the 
third time, further amended, and the blank filled 
with the words “two hundred ;” and on the ques- 
tion, Shall this bill pass as amended? it was 
determined in the affirmative—yeas 20, nays 8, as 
follows: 

Yras—Messrs. Anderson, Bradley, Breckenridge, 
Brown, Cocke, Condit, Ellery, Franklin, Howland, 
Logan, Maclay, Mitchill, Moore, Smith of Maryland, 
Smith of New York, Smith of Vermont, Stone, 
Sumter, Worthington, and Wright. 

Nars—Messrs. Adams, Baldwin, Dayton, Hillhouse, 
Olcott, Plumer, and Tracy. 

So it was Resolved, That this bill do pass as 
amended. 


Fripay, January 18. 


The Senate resumed the second reading of the 
bill concerning certain public roads: and, on 
motion to strike out of section Ist, line 5th, the 
words “one twentieth part,” and insert, “remain- 
ing two per cent,” a division was called for, and 
the question was taken on striking out:—which 
passed in the affirmative—yeas 16, nays 10 as, 
follows: 


Yxas— Messrs. Adams, Baldwin, Bayard, Bradley, 
Brown, Condit, Ellery, Franklin, Hillhouse, Mitchill, 
Olcott, Pickering, Plumer, Smith of New York, Stone, 
and Sumter. 

Naxys—Messrs. Anderson, Breckenridge, Cocke, 
Dayton, Logan, Moore, Smith of Maryland, Smith of 
Ohio, Worthington, and Wright. 

On the question, to insert the words “remaining 
two per cent:” it passed in the affirmative—yeas 
14, nays 11, as follows: 

Yxras—Messrs. Adams, Baldwin, Bayard, Condit, 
Ellery, Franklin, Hillhouse, Mitchill, Olcott, Pickering, 
Plumer, Smith of New York, Stone, and Sumter. 

Naxys—Messrs. Anderson, Bradley, Breckenridge, 
Brown, Cocke, Dayton, Moore, Smith of Maryland, 
Smith, of Ohio, Worthington, and Wright. 


Ordered, That the consideration of the bill be 
further postponed until Monday next. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act making appropriations 
for the support of Government for the year 1805,” 
iu which they desire the concurrence of the 
Senate. "They agree to the amendment of the 
Senate to the bill, entitled “An act for the relief of 
Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen,” with an amend- 


ment; in which they desire the coneurrence of 


the Senate. 
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The bill first mentioned in the me 
read and ordered to the second reading. 
The Senate took into consideration the amend- 
ment to their amendment to the bill last men- 
tioned in the message; and concurred therein. 

Mr. Smits, of Maryland, from the committee 
to whom was referred, on the 4th instant, the bill, 
entitled “An act supplementary to the act, 
entitled ‘An act to regulate the collection of duties 
on imports and tonnage,” reported an amendment 
thereto; which was read and ordered to lie for 
consideration. 

Mr. Smiru also reported, from the last men- 
tioned committee, to whom was yesterday referred 
the petition of certain merchants of the city of 
New York, that it would be inexpedient to comply 
with the prayer of the petition. 

Mr. FRANKLIN, from the committee to whom 
was referred yesterday the bill giving the assent 
of Congress to an act of the Legislature of North 
Carolina, passed on the 19th of December, 1804, 
entitled “An act for the relief of foreign seamen 
brought into the port of Wilmington,” reported it 
without amendment. 

Mr. Dayron presented the petition of Benja- 
min Hovey. in behalf of himself and associates, 
praying a grant of the pre-emption right of one 
hundred thousand acres of land in the Indiana 
Territory, for the encouragement of the association, 
having undertaken to open a passage from the 
head to the foot of the rapids of the Ohio river; 
and the petition was read and referred to Messrs. 
Dayton, Smiru, of Ohio, and Brown, to consider 
and report thereon. 

The Senate resumed the second reading of the 
bill concerning the mode of surveying the public 
lands of the United States ; and on motion ad- 
journed. 


ssage was 


Monpay. January 21. 

Mr. Moore reported, from the committee, 
that they this day examined and found duly en- 
rolled the bill, entitled “An act for the relief of 
Charlotte Hazen, widow and relict of the late 
Brigadier General Moses Hazen.” 

The bill, entitled “An act making appropria- 
tions for the support of Government for the year 
1805,” was read the second time, and referred to 
Messrs. BaLpwin, Brown, and Smiru, of Mary- 
land, to consider and report thereon. 

Mr. Locan presented the petition of Henry and 
William Stewart, calico printers, praying that 
the allowance of drawback may be extended to 
the exportation of India muslins, which they print 
and dye, in like manner as is provided on the ex- 
portation of white India muslins; and the petition 
was read, and ordered to lie on the table. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act to amend the charter of 
Georgetown,” in which they desire the concur- 
rence of the Senate. 

The bill last brought up for concurrence was 
read, and ordered to the second reading. 

The Senate resumed the second reading o the 
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bill concerning the mode of surveying the public 


lands of the United States; and ov motion, it was 
agreed that this bill be the order of the day for 
Wednesday next. 

Mr. Loaan presented a petition signed Thomas 
Morris, clerk, on behalf of the meeting of the rep- 
resentatives of the people called Quakers, in Penn- 
sylvania, New Jersey, &c., stating that the peti- 
tioners, from a sense of religious duty, had again 
come forward, to plead the cause of their oppressed 
and degraded fellow-men of the African race ; and 
on the question, Shall this petition be received ? 
it passed in the affirmative—yeas 19, nays 9, as 
follows: 

Yxeas—Messrs. Adams, Bayard, Brown, Condit, 
Franklin, Hillhouse, Howland, Logan, Maclay, Mit- 
chill, Olcott, Pickering, Plumer, Smith of Ohio, Smith 
of Vermont, Stone, Sumter, White, and Worthington. 

Nays—Messrs. Anderson, Baldwin, Bradley, Cocke, 
Jackson, Moore, Smith of Maryland, Smith. of New 
York, and Wright. 

So the petition was read. 

Mr. Smita, of Maryland, from the committee 
to whom was referred, on the 14th instant, the 
bill, entitled “An act to regulate the clearance of 
armed merchaut vessels,” reported the bill with 
amendments. 





Touespay, January 22. 


The Presipenrt laid before the Senate a letter 
from the Treasurer of the United States, with his 
account from the first of October, 1803, to October 
1, 1804; also the accounts of the War and Navy 
Departments for the same period; which were 
read, and ordered to lie for consideration. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act authorizing the Postmas- 
ter General to make a new contract for carrying 
the mail from Fayetteville in North Carolina, 
to Charleston in South Carolina ;” also, a bill, en- 
titled “An act making appropriations for the sup- 
— of the Military Establishment of the United 

tates, for the year 1805,” in which bills they 
desire the concurrence of the Senate. 

The bill was read, and ordered to the second 
reading. 

The bill, entitled “An act to amend the charter 
of Georgetown,” was read the second time, and 
referred to Messrs. Apams, Logan, and FRANK- 
LIN, to consider and report thereon. 

The Senate resumed the second reading of the 
bill supplementary to the act, entitled “An act to 
nem 8 for the organization of the militia in the 

istrict of Columbia ;” and having amended the 
bill, on the question, Shall this bill pass to the 
third reading as amended ? it was determined in 
the negative. So the bill was lost. 

The Senate took into consideration the amend- 
ment reported on the 9th instant, to the bill, enti- 
tled “An act making appropriations for the sup- 
port of the Navy of the United States, during the 
year 1805 ;” and having agreed thereto, the bill 
was ordered to the third reading as amended. 

The Senate resumed the second reading of the 
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bill, entitled “An act making an appropriation for 
completing the south wing of the Capitol at the 
City of Washington ;” and the bill was ordered 
to a third reading. 

The Senate resumed the second reading of the 
bill, giving the assent of Congress to an act of the 
Legislature of North Carolina, passed on the 19th 
December, 1804, entitled “An act for the relief of 
foreign seamen, brought into the port of Wilming- 
ton ;” and the bill was recommitted to the com- 
mittee to whom it was referred on the 17th in- 
stant, further to consider and report thereon. 

The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina,” together with the amend- 
ment reported on the 8th instant; and it was 
agreed that they be the order of the day for Mon- 
day next. : 

The Senate took into consideration the amend- 
ments reported on the 14th instant, to the bill en- 
titled “An act for carrying into more complete 
effect the tenth article of the Treaty of Friend- 
ship, Limits, an@ Navigation with Spain,” and 
having agreed to the amendments, 

Ordered, That the bill pass to the third read- 
ing as amended. 





Wepnespay, January 23. 


Mr. Mircuitt presented the memorial of a 
number of inhabitants of the city of New York, 
stating that inconvenience arises from depositing 
the revenue bonds for collection in the Bank of 
the United States and its branches, and praying 
the interposition of Congress on the subject; and 
the memorial was read, and referred to Messrs. 
Mircuit, Batowin, and Smita, of Maryland, to 
consider and report thereon. 

The bill, entitled “An act authorizing the Post- 
master General to make a new contract for carry- 
ing the mail from Fayetteville in North Carolina, 
to Charleston in South Carolina,” was read the 
second time, and referred to Messrs. Smirn of 
New York, Brap.ey, and Jackson, to consider 
and report thereon. 

The bill, entitled “An act making appropria- 
tions for the support of the Military Establish- 
ment of the United States, for the year 1805,” 
was read the second time, and referred to Messrs. 
Batpwin, Jackson, and Smiru, of Vermont, to 
consider and report thereon. 

Mr. Breckenrinep, from the committee towhom 
was referred, on the 10th instant, the bill for as- 
certaining and adjusting the titles and claims to 
land within the Territory of Orleans and the 
district of Louisiana, reported the bill without 
amendment. 

The bill, entitled “An act making appropria- 
tions for the support of the Navy of the United 
States during the year 1805,” was read ‘the third 
time as amended. 

Resolved, That this bill do pass with an amend- 
ment. 

The bill, entitled “An act for carrying into more 
complete effect the tenth article of the Treaty of 
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Friendship, Limits, and Navigation, with Spain,” 
was read the third time as amended, and passed. 

The bill, entitled “An act making an appropria- 
tion for completing the south wing of the Capitol 
at the City of Washington, and for other pur- 
poses,” was read the third time; and, on motion, 
the bill was amended, and passed with an amend- 
ment. . 

The Senate resumed the second reading of the 
bill concerning the mode of surveying the public 
lands of the United States; and the bill was or- 
dered to a third reading. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for the relief of the widow 
and orphan children of Robert Elliott ;” in which 
they desire the concurrence of the Senate. 

The bill last brought up for concurrence was 
read, and ordered to the second reading. 

The Senate resumed the second reading of the 
bill concerning certain public roads, and agreed 
toan amendment. The bill was then recommit- 
ted to Messrs. Wortuineron, Brown, FRANK- 
Lin, Smita of Ohio, and Breckenripae, to con- 
sider and report thereon. 


Tuurspay, January 24. 


The bill, entitled “An aet for the relief of the 
widow and orphan children of Robert Elliott,” 
was read the second time, and referred to Messrs. 
Mactay, Brapvey,and Baupwin, to consider and 
report thereon. 

The Senate took into consideration the amend- 
ment reported, on the 18th instant, to the bill, en- 
titled “An act supplementary to the act. entitled 
‘An act to regulate the collection of duties on im- 
ports and tonnage ;” and, having adopted the 
amendment, the bill was ordered to the third read- 
ing as amended. 

The Senate resumed the second reading of the 
bill, entitled “An act to provide for the complet- 
ing of the valuation of lands and dwelling-houses, 
and the enumeration of slaves in South Carolina, 
and for other purposes ;” and the bill was ordered 
toa third reading. 

The Senate took into consideration the motion 
made on the 7th of January last, “ That the Jour- 
nals of the proceedings of the Senate sitting for 
the purpose of trying impeachments in the case 
of William Blount, John Pickering, and Samuel 
Chase, be published as an appendix to the Legis- 
lative Journals of the Senate for the present ses- 
sion ;” and it was referred to Messrs. GiLeEs, 
Apvams, and Batpwin, to consider and report 
thereon. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for the relief of Alexander 
Murray ;” in which they desire the concurrence 
of the Senate. 

The bill last brought up for concurrence was 
read, and ordered to the second reading. 

The bill concerning the mode of surveying the 
public lands of the United States was read the 
third time, and passed. 


Proceedings. 
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The Senate resumed the second reading of the 
bill in addition to “An act to make provision for 
persons that have been disabled by known wounds 
received in the actual service of the United States 
during the Revolutionary war ;” and the further 
consideration thereof was further postponed. 

The Senate resumed the consideration of the 
amendments reported on the 10th instant, to the 
bill, entitled “An act for establishing rules and 
articles for the government of the armies of the 
United States ;” and the amendments were amend- 
ed, and in part adopted ; and the consideration of 
the remainder thereof postpozed. 


Fripay, January 25. 


The bill, entitled “An act for the relief of Alex- 
ander Murray,” was read the second time, and 
referred to Messrs. Smita of Maryland, MircHe.t, 
and Waits, to consider and report thereon. 

The bill, entitled an act supplementary to the 
act, entitled ‘An act to regulate the collection of 
duties on imports and tonnage,” was read the third 
time as amended, and passed. 

The bill, entitled “An act to provide for the 
completing the valuation of lands and dwelling- 
houses, and the enumeration of slaves in South 
Carolina, and for other purposes,” was read the 
third time, and passed. 

A Message was received from the President of 
the United States, by Mr. Coles, his Secretary. 

The Senate resumed the consideration of the 
amendments reported to the bill, entitled “An act 
for establishing the rules and articles for the gov- 
ernment of the armiesof the United States,” which 
were amended and adopted; and, having agreed 
to sundry amendments to the bill, it was recom- 
mitted to Messrs. Apams, Waicat, and Waits, 
further to consider and report thereon. 


Saturpay, January 26. 


The Message received yesterday from the Pres- 
IDENT OF THE Unitrep SratTes was read, as 
follows : 

To the Senate and House o 
Representatives of the United States: 

I communicate, for the information of Congress, the 
report of the Director of the Mint, of the operations of 
that institution during the last year. 


Jan. 25, 1805. TH. JEFFERSON. 


Ordered, That the Message and report lie for 
consideration. 

Mr. Smiru, of Maryland, from the committee 
to whom was yesterday referred the bill, entitled 
“An act for the relief of Alexander Murray,” re- 
ported it without amendment. 

Mr. Smiru, of New York, from the committee 
to whom was referred, on the twenty-third in- 
stant, the bill, entitled “An act authorizing the 
Postmaster General to make a new contract for 
carrying the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina,” re- 
ported the bill with an amendment. 

The Senate took into consideration the amend- 
ments reported, on the fourteenth instant, to the 
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bill to extend jurisdiction, in certain cases, to the | the United States during the Revolutionary war” 
State and Territorial Courts; and the amend- | was read the third time ; and, on motion to amend 
ments were disagreed to; and on motion, the bili | the bill, it was agreed that the consideration 
was amended, and ordered to the third reading | therof be postponed until to-morrow. 
as amended. The bill to extend jurisdiction in certain cases 
Mr. Worruincton, from the committee to! to the State and Territorial Courts was read the 
whom was recommitted, on the 23d instant, the | third time, and passed. 
bill concerning certain public roads, reported it| The bill, entitled “An act for the relief of John 
with amendments. Steele,” was read the third time, and passed. 
The Senate resumed the second reading of the TheSenate resumed the second reading of the 
bill, entitled “An act for the relief of John Steele,” | bill, entitled “An act for the relief of Alexander 
and it was ordered to the third reading. Murray ;” and 
Mr. Wricut gave notice that he should, on Ordered, That it pass to the third reading. 
Monday next, ask leave to bring in a bill to reg-| A message from the House of Representatives 
ulate fees and proceedings in the Courts of the | informed the Senate that the House of Represent- 
United States in certain cases, and for other | atives have elected Mr. Clarke a manager to con- 
purposes. duct the impeachment against Samuel Chase, 
The Senate resumed the second reading of the | one of the Associate Justices of the Supreme 
bill in addition to “An act to make provision | Court of the United States, in the place of Mr. 
for persons that have been disabled by known | Nelson, who hath been excused that service. 
wounds received in the actual service of the Uni- | On motion, 
ted States during the Revolutionary war ;” and “That be directed to procure and lay be- 
on motion, the second and third sections were | fore the Senate, at their next session, tables of the fees 
rejected; and the first section having been amend- | and compensation paid to attorneys at law, the protho- 
ed, on the question, Shall this bill pass to the third | notaries, registers, and clerks of judicial courts, to sher- 
reading as amended? it was determined in the | iffs and coroners, to grand and petit jurors, and to 





e . wiih g - ” 
affirmative—yeas 12, nays 11, as follows: witnesses, in the several States.” ; 
Yeas—Mesers. Adams, Anderson, Brown, Cocke,| Ordered, That this motion lie for consideration. 
Condit, Giles, Hillhouse, Jackson, Pickering, Smith | A motion was made, thatit be 
of Maryland, Sumter, and Wright. Resolved, That the President of the United States 


Nars—Messrs. Baldwin, Bradley, Breckenridge, | be requested to cause to be laid before the Senate such 
Franklin, Howland, Maclay, Mitchill, Olcott, Plumer, | 4cuments and papers, or other information, as he shall 
Smith of New York, and Smith of Vermont. | judge proper, relative to complaints aginst arming the 
merchant ships and vessels of the United States, or 
the conduct of the captains and crews of such as have 
Monpay, January 28. been armed.” 


Mr. Dayron, from the committee to whom| _ And on the question, will the Senate agree to 
was referred, on the eighteenth instant, the peti- | this resolution; it passed in the affirmative— 
tion of Benjamin Hovey, made report; which | yeas 30, nays 1, as follows: 
was read, and ordered to lie for consideration. Yras—Messrs. Adams, Anderson, Baldwin, Bayard, 

Mr. Batpwin, from the committee to whom | Bradley, Breckenridge, Brown, Cocke, Condit, Day- 
was referred, on the fourth instant, the bill, enti- | ™ Ellery, Franklin, Giles, Hillhouse, Howland, Lo- 
tled “An act to amend the charter of Alexandria,” | 8% Maclay, Mitchill, Moore, Olcott, Pickering, Plu- 
reported it without amendment. | mer, Smith of Maryland, Smith of New York, Smith 

Mr. Mac tay, from the committee to whom was FT, ORG, CHER, FERRY, TERY AE AV orth 


referred, on the twenty-fourth instant, the bill, 3 voted in the negative 
entitled “An act for the relief of the widow and . ; 


Sept ehiidten ef Robert Elliot,” reported ‘the Ordered, "That ites Gicas dni Tracy bea 
bill without amendment. ; srs, 


; ., | committee to lay the foregoing resolution before 
Agreeably to notice given on the twenty-third the President of the United States. 


instant, Mr. Wricut asked and obtained leave to 








bring ina bill to regulate fees and proceedings ee, 

in the Courts of the United States, in certain Tuespay, January 29. 

cases, and for other puposes; and the bill was| The Senate took into consideration the resolu- 
read, and ordered to the second reading. tion proposed yesterday, respecting the fees and 


Mr. WortTHINGTON presented the petition of | compensations to the officers of the judicial courts; 
the inhabitants of the county of Greene, in the | which was agreed to, as follows : 
State of Pennsylvania, stating that if a road! Resolved, That the Attorney General of the United 
passes through New Geneva, or near it, the most | States be directed to procure and lay before the Senate, 
eligible route thence is through the town of | at their next session, tables of the fees and compensa- 
Waynesburgh to the mouth of Grave creek; and | tion paid to attorneys at law, prothonotaries, registers, 
the petition was read, and ordered to lie on the and clerks of judicial courts, to sheriffs and coroners, to 
table. grand and petit jurors, and to witnesses, in the several 
The bill in addition to “An act to make pro- | States. 
vision for persons that have been disabled by| The bill to regulate fees and proceedings in the 
known wounds received in the actual service of | courts of the United States in certain cases, and 
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for other purposes, was read the second time, and | the session, shall, without the consent of the other, ad- 


referred to Messrs. Wricut, BaLpwin, and Breck- 
ENRIDGE, to consider and report thereon. 

Mr. Batpwin, from the committee to whom was 
referred, on the 21st instant, the bill, entitled “An 
act making appropriations for the support of Gov- 
ernment for the year 1805,” reported the bill with 
amendments; which were read, and ordered to lie 
for consideration. é 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act authorizing the discharge 
of John York from his imprisonment,” in which 
bill they desire the concurrence of the Senate. 

The bill last brought up for concurrence was 
read, and ordered to the second reading. 

The bill entitled “An act for the relief of Alex- 
ander Murray,” wasread the third time and passed. 

Mr. Gixes, from the committee to whom was 
referred, on the 4th instant, the petition of the mer- 
chants, planters, and other inhabitants of Louisi- 
ana, reported a bill further providing for the gov- 
ernment of the Territory of Orleans ; and the bill 
was read, and ordered to the second reading. 

The bill is as follows : 

A Bill further providing for the government of the Ter- 
ritory of Orleans. 

Be it enacted, &c., That the President of the United 
States be and he is hereby authorized to establish within 
the Territory of Orleans, a government in all respects 
similar (except as is herein otherwise provided) to that 
now exercised in the Mississippi Territory, and shall, 
in the recess of the Senate, but to be nominated at their 
next meeting, for their advice and consent, appoint all 
the officers necessary therein, in conformity with the 
ordinance of Congress, made on the 20th day of July 
1787, and that from and after the establishment of the 
said government, the inhabitants of the Territory of 
Orleans shall be entitled to and enjoy all the rights, 
privileges, and advantages, secured by the said ordi- 
nance, and now enjoyed by the people of the Missis- 
sippi Territory. 

Src. 2. And be it further enacted, That so much of 
the said ordinance of Congress as relates to the organ- 
ization of a General Assembly, and prescribes the power 
thereof, shall, from and after the day of next, 
be in force in the said Territory of Orleans; and in 
order to carry the same into operation, the Governor of 
the said Territory shall cause to be elected twenty-five 
representatives, for which purpose he shall lay off the 
said Territory into convenient election districts, on or 
before the day of next, and give due notice 
thereof throughout the same and first appoint the most 
convenient place, within each of the said districts, for 
holding the elections; and shall nominate a proper offi- 
cer or officers to preside at and conduct the same, and 
to return to him the names of the persons who may 
have been duly elected. All subsequent elections shall 
be regulated by the Legislature ; and the number of rep- 

resentatives shall be determined, and the apportionment 
made in the manner prescribed by the said ordinance. 

Sec. 3. And be it further enacted, That the repre- 
sentatives to be chosen as aforesaid, shall be convened 
by the Governor, in the city of Orleans, on the day 
of next. The General Assembly shall meet at 























least once in every year, and such meeting shall be on 
annually, unless they shall 
Neither House, during 


the Monday in 
by law appoint a different day. 








journ for more than three days, nor to any other place 


than that in which the two branches are sitting. 

Src. 4. And be it further enacted, That the laws in 
force in the said Territory, at the commencement of 
this act, and not inconsistent with the provisions there- 
of, shall continue in force, until altered, modified, or 
repealed by the Legislature. 

Sec. 5. And be it further enacted, That the second 
paragraph of the said ordinance, which regulates the 
descent and distribution of estates; and also the sixth 
article of compact which is annexed to and makes part 
of said ordinance, are hereby declared not to extend to, 
but are excluded from all operation within the said Ter- 
ritory of Orleans. 

Src. 6. And be it further enacted, That the Govern- 
or, Secretary, and Judges, to be appointed by virtue of 
this act, shall be severally allowed the same compensa- 
tion which is now allowed to the Governor, Secretary, 
and Judges, of the Territory of Orleans. And all the 
additional officers authorized by this act shall respec- 
tively receive the same compensations for their services, 
as are by law established for similar offices in the Mis- 
sissippi Territory, to be paid quarterly out of the rev- 
enues of import and tonnage, accruing within the said 
Territory of Orleans. 

Src. 7. And be it further enacted, That whenever 
it shall be ascertained by an actual census or enume- 
ration of the inhabitants of the Territory of Orleans, 
taken by proper authority, that the number of inhabitants 
included therein shall amount to at least thousand 
souls, which shall be determined by adding to the whole 
number of free persons, includif#® those bound to ser- 
vice for a term of years, and excluding Indians not taxed, 
three-fifths of all other persons, the inhabitants of the 
said Territory, upon application to Congress for that 
purpose, and upon producing satisfactory proof that the 
number of souls included therein, ascertained as afore- 
said does actually amount to at least thousand, 
shall thereupon be authorized to form for themselves a 
constitution and State government, and be admitted into 
the Union upon the footing of the original States, in all 
respects whatever, conformably to the provisions of the 
third article of the Treaty concluded at Paris, on the 
30th of April, 1803, between the United States and the 
French Republic: Provided, That the constitution so to 
be established, shall be republican, and not inconsistent 
with the Constitution of the United States, nor incon- 
sistent with the ordinance of the late Congress, passed 
the 13th day of July 1787, so far as the same is made 
applicable to the Territorial government hereby author- 
ized to be established: Provided, however, That Con- 
gress shall be at liberty, at any time prior to the admis- 
sion of the inhabitants of the said Territory to the rights 
of a separate State, to alter the boundaries thereof as 
they may judge proper: except only, that no alteration 
shall be made which shall procrastinate the period for 
the admission of the inhabitants thereof to the rights of 
a State Government, according to the provision of this 
act. 

Sec. 8. And be it further enacted, That so much of 
an act, entitled, “An act erecting Louisiana into two 
Territories, and providing for the temporary government 
thereof,” as is repugnant with this act, shall, from and 
after the day of next, be repealed. 

















Wepnespay, January 30. 


The bill, entitled “An act authorizing the dis- 
charge of John York from his imprisonment,” 
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was read the second time, and referred to Messrs. 
Logan, Otcort, and Cocke, to consider and report 
thereon. 

The Presivenrt laid before the Senate the peti- 
tion of Andrew Jackson. Major General, and sun- 
dry others, militia officers and other citizens of the 
State of Tennessee, praying Congress to amend 
the articles and rules for the future government 
of the Army, in respect to certain parts of their 
dress and uniform ; and, on the question, Shall 
this petition be referred to the committee appoint- 
ed on the 25th instant, who have under considera- 
tion the bill, entitled “An act for establishing rules 
and articles for the government of the armies of 
the United States ?” it passed in the affirmative— 
yeas 16, nays 15, as follows: 

Yeas—Messrs. Adams, Anderson, Baldwin, Bayard, 
Bradley, Cocke, Condit, Franklin, Hillhouse, Maclay, 
Mitchill, Olcott, Pickering, Plumer, Stone, and Worth- 
ington. 

Naxs—Messrs. Breckenridge, Brown, Dayton, Giles, 
Howland, Jackson, Logan, Moore, Smith of Maryland, 
Smith of New York, Smith of Ohio, Smith of Vermont, 
Sumter, White, and Wright. 





Tuurspay, January 31. 


Joun GaILLarp, appointed a’ Senator by the 
Legislature of the State of South Carolina, in the 
room of Pierce Butler, resigned, took his seat in 
the Senate, and the oath prescribed was adminis- 
tered to him by the@resipenr. 

Mr. Sirsa, of Vermont, gave notice that he 
should to-morrow ask leave to bring in a bill for 
the government of the District of Columbia. 

Mr. Logan, from the committee to whom yes- 
terday was referred the bill, entitled “An act au- 
thorizing the discharge of John York from his im- 
prisonment,” reported the bill without amend- 
ment. 

Mr. Batowin, from the committee to whom was 
referred, on the 23d instant, the bill, entitled “An 
act making appropriations for the support of the 
Military Establishment of the United States for 
the year 1805,” reported the bill without amend- 
ments. 

The bill further providing for the government 
of the Territory of Orleans was read the second 
time; and it was agreed that the consideration 
thereof be postponed. 

A Message was received from the President of 
the United States. 





Fripay, February 1. 


The Message received yesterday from the Pres- 
IDENT OF THE UNITED Srares was read, as fol- 
lows: 


To the Senate of the United States : 

According to the desire expressed in your resolution 
of the 28th instant, I now communicate a report of the 
Secretary of State, with documents relative to com- 
plaints against arming the merchant ships and vessels 
of the United States, and the conduct of the captains 
and crews of such as have been armed. 

Jan. 31, 1805, TH. JEFFERSON. 


Ordered, That the Message and papers accom- 
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panying it lie for consideration; and that, in the 
meantime they be printed for the use of the Sep. 
ate. 

The Senate resumed the second reading of the 
bill further providing for the government of the 
Territory of Orleans; and having agreed to ay 
amendment, the further consideration thereof was 
postponed. 





Saturpay, February 2. 


Agreeably to notice given on Thursday last, 
Mr. Samira, of Vermont, asked and obtained leave 
to bring in a bill to provide for the government of 
the Territory of Columbia, and to repeal the acts 
of Congress therein mentioned; and the bill was 
read, and ordered to the second reading. 

Mr. Avams, from the committee to whom was 
referred, on the 22d of January last, the bill, en- 
titled “An act to amend the charter of George- 
town,” reported the bill with amendments ; which 
were read, and ordered to lie for consideration. 

The Senate resumed the second reading of the 
bill further providing for the government of the 
Territory of Orleans ; and the consideration there- 
of was postponed until Monday next. 

The bill, in addition to “An act to make pro- 
vision for persons that have been disabled by known 
wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war,” was 
read the third time, and passed. 

Mr. Gites, from the committee to whom was 
referred, on the 24th of January last, the motion, 
“That the Journals of the proceedings of the Sen- 
ate, sitting for the purpose of trying impeachments, 
in the cases of William Blount, John Pickering, 
and Samuel Chase, be published as an appendix 
to the Legislative Journals of the Senate, for the 
present session,” made report; which was read, 
and ordered to lie for consideration. 

Mr. Wricar presented the memorial of George 
Scoone, stating, that he was wounded in the bat- 
tle near Camden, in the year 1781, and that he 
hath been for some time on the pension list, and 
praying that his pension may be continued and the 
arrears thereof paid up; and the memorial was 
read, and referred to Messrs. Wriaat. ‘l'racy, and 
FRANKLIN, to consider and report thereon. 

The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina,” and the further con- 
sideration thereof was postponed. 

The Senate resumed the second reading of the 
bill for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans and 
the district of Louisiana; and the bill was ordered 
to a third reading. 

The Senate resumed the consideration of the 
amendments reported by the committee to whom 
was referred the bill, entitled “An act authorizing 
the Postmaster General to make a new contract 
for carrying the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina ;” and 
having disagreed to the amendment, the bill was 
ordered to the third reading. 
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————————— rrr eee 
Monpay, February 4. 

Mr. Smita, of Ohio, presented the petition of 
Jeremiah Hunt and Ethan Stone, praying the pre- 
emption right of certain gores of public lands in 
the town of Cincinnati, for reasons mentioned in 
the petition; also, the petition of Joseph Prince, 
President of the select Council of Cincinnati, on 
the same subject; and the petitions were read, 
and referred to Messrs. Smitu, of Ohio, Batpwin, 
and Brown, to consider and report thereon. 

Mr. Anperson presented the petition of George 
Dougherty, in behalf of himself and the officers 
and men who accompanied him as volunteers to 
Natchez. in the Mississippi Territory, praying that 
twelve thousand dollars deducted from their com- 
pensation may be restored to them, for reasons 
stated in the petition; and the petition was read, 
and referred to Messrs. ANpDeRson, Smita of 
Maryland, and Tracy, to consider and report 
thereon. 











Tuespay, February 5. 


The Presipent communicated a report of the 
Postmaster General, of the roads which have not 
produced one third part of the expenses of carry- 
ing the mail upon them during the last year; and 
the report was read, and ordered to lie for consid- 
eration. 

Mr. Wriaurt, from the committee to whom was 
referred the bill to regulate fees and proceedings 
in the courts of the United States in certain cases, 
and for other purposes, reported the bill without 
amendment. 

Mr. Brantey, from the committee to whom was 
referred the bill, entitled “An act giving further 
time to register the evidences of titles to land south 
of the State of Tennessee, reported it without 
amendment. 

The amendment reported to the bill, entitled 
“An act declaring the assent of Congress to an act 
of the General Assembly of the State of North 
Carolina,” was resumed and adopted ; and the bill 
ordered to the third reading as amended. 

The Senate resumed the consideration of the 
amendment reported to the bill, entitled “An act 
to regulate the clearance of armed merchant ves- 
sels,” which goes to strike out the whole of said 
bill, after the enacting clause, for the purpose of 
inserting an amendment; and a division was call- 
ed for, and the question was taken on striking 
out, which was passed in the negative—yeas 13, 
nays 16, as follows: 

Yeas—Messrs. Adams, Bayard, Dayton, Hillhouse, 
Mitchill, Olcott, Pickering, Plumer, Smith of Maryland, 
Smith of Ohio, Smith of Vermont, Tracy, and Wright. 

Nars—Messrs. Anderson, Baldwin, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Franklin, Gaillard, How- 
land, Jackson, Maclay, Moore, Smith of New York, 
Sumter, and Worthington. 

On motion to expunge from first section of the 
original bill the words “in a sum equal to double 
the value of said vessel. her arms, ammunition, 
tackle, apparel, and furniture,” in order to insert 
“seven thousand dollars:” it passed in the nega- 
tuve—yeas 12, nays 22, as follows: 
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Yeas—Messrs. Adams, Bayard, Dayton, Hillhouse, 
Olcott, Pickering, Plumer, Smith of Maryland, Smith 
of Ohio, Tracy, White, and Wright. 

Nays—Messrs. Anderson, Baldwin, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Ellery, Franklin, Gail- 
lard, Giles, Howland, Jackson, Logan, Maclay, Mitch- 
ill, Moore, Smith of New York, Smith of Vermont, 
Stone, Sumter, and Worthington. 

And, on motion, it was agreed to postpone the 
further consideration of this bill. 

The following Message was received from the 
PRESIDENT OF THE UNirTep STarTes: 

To the Senate and House of 
Representatives of the United States : 

The Secretary of State has lately received a note 
from the Danish Chargé des Affaires, claiming, in the 
name of his Government, restitution, in the case of the 
brigantine Henrick, communicated to Congress at a 
former session, in which note were transmitted sundry 
documents, chiefly relating to the value and neutral 
character of the vessel, and to the question whether the 
judicial proceedings were instituted and conducted 
without the concurrence of the Captain of the Henrick. 
As these documents appear to form a necessary ap- 
pendage to those already before Congress, and throw 
additional light on the subject, I transmit copies of 
them herewith. TH. JEFFERSON. 

Fepruary 5, 1805. 

The Message and documents therein referred 
to were read, and ordered to lie for consideration. 

The Presipent laid before the Senate the re- 
port of the Commissioners of the Sinking Fund, 
stating, that the measures which have been au- 
thorized by the board, subsequent to the 4th of 
February, 1804, so far as the same have been 
completed, are fully detailed in the report of the 
Secretary of the Treasury to the said board, dated 
the 4th day of the present month, and in the state- 
ments therein referred to; and the report was 
read, and ordered to lie for consideration. 

Ordered, That the Secretary inform the House 
of Representatives that the Senate are going to 
their public Chamber, to proceed further on the 
trial of Samuel Chase. one of the Associate Jus- 
tices of the Supreme Court. 


Wepnespay, February 6. 

The bill to provide for the government of the 
Territory of Columbia, and to repeal the acts of 
(Congress therein mentioned, was read the second 
time, and referred to Messrs. Mitcaity, Smita of 
Vermont, and ANDERSON, to consider and report 
thereon. 

Mr. ANDERSON gave notice that he should to- 
morrow ask leave to bring in a bill further pro- 
viding for the government of the Territory of 


Louisiana. 


The Senate resumed the second reading of the 
bill, entitled “An act to regulate the clearance of 
armed merchant vessels ;’ and, on motion to ex- 
punge, from the first, section of the original bill, 
these words: “ that after due notice of this act at 
the several custom-houses,” it passed in the nega- 
tive—yeas 13, nays 20, as follows: 

Yras—Messrs. Adams, Bayard, Dayton, Ellery, 
Hillhouse, Olcott, Pickering, Plumer, Smith of Mary- 
land, Smith of Ohio, Tracy, White, and Wright. 
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Naxs—Messrs. Anderson, Baldwin, 
enridge, Brown, Cocke, Condit, Franklin, Gaillard, 
Giles, Howland, Jackson, Logan, Maclay, Mitchiil, 
Moore, Smith of New York, Smith of Vermont, Sum- 
ter, and Worthington. 

And having agreed to sundry amendments, 

Ordered, That the consideration of the bill be 
further postponed. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction ;” also, a bill, entitled “An act to con- 


tinue in foree an act declaring the consent of 


Congress to an act of the State of Maryland, 
passed the 28th day of December, 1793, for the 
appointment of a health officer ;” in which bills 
they desire the concurrence of the Senate. 

The bills were read, and ordered to the second 
reading. 

The bill, entitled “An act authorizing the Post- 
master General to make a new contract for car- 
rying the mail from Fayetteville, in North Caro- 
lina, to Charleston, in South Carolina,” was read 
the third time; and, being amended, on the ques- 
tion, Shall this bill pass? it was determined in 
the affirmative—yeas 26, nays 6, as follows: 

Yeas—Messrs. Adams, Anderson, Baldwin, Bay- 
ard, Breckenridge, Brown, Cocke, Dayton, Ellery, 
Franklin, Giles, Hillhouse, Howard, Jackson, Logan, 
Maclay, Mitchill, Moore, Pickering, Smith of Mary- 
land, Smith of Ohio, Stone, Sumter, Tracy, Worthing- 
ton, and Wright. 

Naxrs—Messrs. Bradley, Condit, Olcott, Plumer, 
Smith of New York, and Smith of Vermont. 


So it was Resolved, That this bill do pass as 
amended. 

A motion was made that a committee be ap- 
pointed, to join with such committee as the House 
of Representatives may appoint on their part, to 
consider and report what business is necessary to 
be done by Congress in the present session; and 
the motion was read, and ordered to lie for con- 
sideration. 

Mr. Frank un presented the memorial of the 
mayor, and members of the Corporation, of the 
city of New Orleans, stating their situation, their 
wants, and their claims, for which they solicit 
the authentic sanction of Congress, in order that 
the municipality of that city may have at their 
disposal the means of improving it and its estab- 
lishments; and the memorial was read, and or- 
dered to lie for consideration. 





Trourspay, February 7. 


Agreeably to notice given yesterday, Mr. An- 
DERSON asked and obtained leave to bring ina 
bill further providing for the government of the 
Territory of Louisiana; and the bill was read, 
and ordered to the second reading. 

The Senate resumed the second reading of the 
bill, entitled ‘An act to continue in force ‘An act 
declaring the consent of Congress to an act of the 
State of Maryland passed the 28th of December, 
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it was referred to Messrs. Smirn of Maryland, 
Wricat, and Mircuitt, to consider and report 
thereon. 

Mr. Smiru, of Maryland, from the committee, 
reported the above-mentioned bill without amend- 


ment, 


The bill, entitled “An act for the more effectual 
preservation of peace in the ports and harbors ot 
the United States, and in the waters under their 


jurisdiction,” was read the second time, and re- 
J ; ’ 


ferred to Messrs. Dayron, Smita of Maryland, 


and Gixes, to consider and report thereon. 


The bill for ascertaining and adjusting the 
titles and claims to land within the Territory of 


Orleans and the district of Louisiana, was read 


the third time, and amended. 
Resolved, That this bill do pass, that it be en- 


grossed, and that the title thereof be “An act for 


ascertaining and adjusting the titles and claims 
to land within the Territory of Orleans and the 
district of Louisiana.” 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act to authorize the erection 
of a bridge across a mill-pond and marsh in the 
navy yard belonging to the United States in the 
town of Brooklyn, in the State of New York,” in 
which bill they desire the concurrence of the 
Senate. 

The Senate resumed the second reading of the 
bill, entitled “An act making appropriations for 
the support of the Military Establishment of the 
United States, for the year 1805;” and having 
amended the bill, it was ordered to the third 
reading as amended. 

The Senate resumed the second reading of the 
bill, entitled “An act to regulate the clearance of 
armed merchant vessels,” and having further 
amended the bill, the consideration thereof was 
postponed. 

The Secretary notified the House of Repre- 
sentatives that the Senate are now going to their 
public Chamber to proceed further on the trial of 
Samuel Chase,-one of the Associate Justices of 
the Supreme Court. 





Fruipay, February 8. 
The bill yesterday brought up from the House 


of Representatives for concurrence, entitled “An 
act to authorize the erection of a bridge across a 
mill-pond and marsh in the navy yard belong- 
ing to the United States, in the town of Brook- 
lyn, in the State of New York,” was read, and or- 
dered to the second reading. 

The bill, entitled “An act makingappropriations 
for the support of the Military Establishment ot 
the United States for the year 1805,” was read 
the third time. 

Resolved, That this bill do pass with an amend- 
ment. 

The bill further providing for the government 
of the Territory of Louisiana was read the second 
time. and referred to Messrs. ANDERSON, GILES, 
and BreckeNRipGB, to consider and report thereon. 
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A message from the House of Representatives 
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which were in part adopted, and the further con- 


informed the Senate that the House have passed | sideration of the bill was postponed. 


a bill, entitled “An act to appropriate a sum of 
money for the purpose of building gun-boats,” in 
which they desire the concurrence of the Senate. 


The bill first mentioned in the message was | 


read, and ordered to the second reading. 

The Senate took into consideration the motion 
made on the 6th instant, that a joint committee 
be appointed to consider and report what business 
is necessary to be done by Congress in the present 
session ; and, on the question to agree to this mo- 
tion, it was determined in the negative. 

Mr. BreckxenripGe submitted the following 
resolution, which was read, and ordered to lie for 
consideration : 

Resolved, by the Senate and House of Representa- 
tives of the United States of America, in Congress as- 


sembled, two-thirds of both Houses concurring, That | 
the following article be proposed to the Legislatures of | 


the several States as an amendment to the Constitution 
of the United States, which, when ratified by three- 
fourths of the said Legislatures, shall be valid as part 
of the said Constitution, viz: 

“The judicial power of the United States shall not 
be construed to extend to controversies between a State 
and citizens of another State, between citizens of dif- 
ferent States, between citizens of the same State, claim- 


ing lands under grants of different States ; and between | 
a State or the citizens thereof and foreign States, citi- | 


zens, or subjects.” 
The bill, entitled “An act declaring the assent 


of Congress to an act of the General Assembly of | 


the State of North Carolina,” was read the third 
time. And the question on the final passage of 
this bill was determined in the negative. 

After proceedings as the High Court of Im- 
peachments, the Senate adjourned. 





Saturpay, February 9. 
Mr. Jackson, from the committee to whom was 
referred, on the 16th of January last, the bill, en- 
titled “An act further to amend an act, entitled 


‘An act regulating the grants of land, and pro- | 


viding for the disposal of the public lands of the 
United States south of the State of Tennessee,” 
reported the bill without amendment. 

The bill, entitled “An act to authorize the erec- 
tion of a bridge across a mill-pond and marsh in 
the navy yard belonging to the United States, in 
the town of Brooklyn, in the State of New York,” 
was read the second time, and referred to Messrs. 


Mircuitt, Waire, and Wricut, to consider and | 


report thereon. 


The bill, entitied “An act to appropriate a sum 
of money for the purpose of building gun-hoats,” 
was read the second time, and referred to Messrs. 
Smita of Maryland, Dayton, and MircuiLt, to 
consider and report thereon, — 





Monpay, February 11. 


The Senate took into consideration the amend- 
ments reported, on the 29th of January last, to 
the bill, entitled “An act making appropriations 
for the support of Government, for the year 1805,” 


Tuespay, February 12. 


Mr. Smiru, of Maryland, from the committee 
| to whom was referred, on the 9th instant, the bill, 
entitled, “An act to appropriate a sum of money 
| for the purpose of building gun-boats,” reported 
| the bill without amendment. 
Resolved, That the Senate will be ready to re- 
| ceive the House of Representatives in the Senate 
Chamber, on Wednesday the 13th instant, Feb- 
ruary, at noon, for the purpose of being present at 
| the opening and counting the votes for PResipENT 
(and Vice Presipent of the Unirep Stares. 
| That one person be appointed a teller on the part 
'of the Senate, to make a list of the votes for 
President and Vice President of the United States, 
as they shall be declared, and that the result shall 
be delivered to the President of the Senate, who 
shall announce the state of the vote, which shall 
be entered on the journals, and, if it shall appear 
that a choice hath been made agreeably to the 
Constitution, such entry on the journals shall be 
| deemed a sufficient declaration thereof. 
| Ordered, That the Secretary do carry this res- 
| olution to the House of Representatives. 
| Mr. Mircaitt, from the committee to whom 
| Was referred, on the 9th instant, the bill, entitled 
| 
| 


'“An act to authorize the erection of a bridge 
across a mill pond and marsh in the navy-yard 
| belonging to the United States, in the town of 
| Brooklyn, in the State of New York,” reported 
the bill without amendment. 

Mr. Smira, of Ohio, from the committee to 
whom the petitions of Ethan Stone, Jeremiah 
Hunt, and others, were referred, on the 4th in- 
stant, reported a bill to authorize the President 
of the United States to sell a certain lot of land; 
and the bill was read, and ordered to the second 
reading. 

The Senate resumed the second reading of the 
bill further providing for the government of the 
| Territory of Orleans; and it was ordered to the 
| third reading. 

The Senate resumed the consideration of the 
bill, entitled “An act making appropriations for 
the support of Government for the year 1805;” 
and, having agreed to sundry amendments, the 
bill was ordered the third reading as amended. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act to establish the districts of 
Genesee, of Buffalo Creek, and of Miami, and 
to alter the port of entry of the district of Erie,” 
|in which bill they desire the concurrence of the 
Senate. They have passed a resolution that a 
committee be appointed on the part of the House 
of Representatives, to join such committee as may 
be appointed on the part of the Senate, to ascer- 
tain and report a mode of examining the votes 

for President and Vice President, and of notifying 
the persons who shall be elected of their election, 
'and to regulate the time, place, and manner, of 


| administering the oath of office to the President. 
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The bill brought up for concurrence was read, 
and ordered to the second reading. 

The Senate considered the resolution mentioned 
in the message, and disagreed thereto. 





Wepnespay, February 13. 


The following Message was received from the 

Presipent or THE Unitrep States: 
To the Senate and House of 
Representatives of the United States : 

In the message to Congress at the opening of the 
present session, I informed them that treaties had been 
entered into with the Delaware and Piankeshaw In- 
dians, for the purchase of their right to certain lands 
on the Ohio. I have since received another, entered 
into with the Sacs and Foxes, for a portion of the 
country on both sides of the river Mississippi. These 
treaties having been advised and consented to by the 
Senate have accordingly been ratified, but, as they in- 
volve conditions which require Legislative provision, 
they are now submitted to both branches for consider- 
ation. TH. JEFFERSON. 

Fesrvary 13, 1805, 

The Message was read, and, together with the 
treaties therein referred to, ordered to lie for con- 
sideration. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a resolution that they will attend in the Chamber 
of the Senate this day at noon, for the purpose of 
being present at the opening and counting of the 
votes for President and Vice President of the Uni- 
ted States, and have appointed tellers to act jointly 
with the teller who may be appointed on the part 
of the Senate to make a list of the votes for Presi- 
dent and Vice President of the United States as 
they shall be declared. 

The resolution mentioned in the message was 
read, and, on motion, 

Ordered, That Mr. Smiru, of Maryland, be a 
teller of the votes for the President and Vice Pre- 
sident of the United States on the part of the 
Senate. 

Ordered, That the Secretary notify the House 
of Representatives that the Senate are now ready 
to meet them in the Senate Chamber, for the pur- 
pose of being present at the opening and counting 
of the votes for President and Vice President of 
the United States. 


COUNTING OF ELECTORAL VOTES FOR 
PRESIDENT AND VICE PRESIDENT. 

About twelve o’clock the Senators took their 
seats; and immediately after the Speaker and 
members of the House of Representatives enter- 
ed; the Speaker and Clerk occupying seats on 
the floor on the right side of the Presipenr of the 
Senate. and the members of the House being 
seated in front. 

Mr. Samvet Smits, teller on the part of the 
Senate, and Mr. Josep Cray, and Mr. Rocer 
Griswo _p, tellers on the part of the House, took 
seats at a table placed in front of the Chair, in the 
area between the Senate and House. 

The Secretary of the Senate read the resolu- 
tions of the two Houses, previously agreed to. 
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| 


The Prestpent (Mr. Burr) stated that, pur. 
suant to law, there had been transmitted to him 
several packets, which, from the endorsements 
upon them, appeared to be the votes of the Elect. 
ors of a President and Vice President; that the 
returns forwarded by the mail, as well as the du- 
plicates sent by special messengers, had been re- 
ceived by him in due time. You will now pro- 
ceed gentlemen, said he, to count the votes as the 
Constitution and laws direct; adding that, per- 
ceiving no cause for preference in the order of 
opening the returns, he would pursue a geograph- 
ical arrangement, beginning with the Northern 
States. 

The Prestpent then proceeded to break the 
seals of the respective returns, handing each return, 
and its accompanying duplicate, as the seals of 
each were broken, to the tellers through the Sec- 
retary; Mr. S. Smiru reading aluud the returns, 
and the attestations of the appointment of the 
Electors, and Mr. J. Cuay and Mr. R. Griswo tp 
comparing them with the duplicate return lying 
before them. 

According to which enumeration, the following 
appeared to be the result: 


President. lV. Pres’ dt, 
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New Hampshire - . 7) -| 7 | 
Massachusetts - - - 19 -| 19 
*Rhode Island - - - 4 - 4 | 
Connecticut - - - -| 9| -| 9 
Vermont - - - 6] -| 6 
New York - - - 19; -—|.19 
New Jersey - - - 8; -| 8 
Pennsylvania -  - - | 20} -| 20 
Delaware ~ - - ~ 3 -| 3 
Maryland - “Ss 9; 2] 9] 2 
Virginia - - - | 24; —| 24 
North Carolina - - 14; -| 14 
South Carolina - - 10; -| 10 
TGeorgia - - - 6; -| 6) 
Tennessee - - - 5 - 5 
Kentucky BS wee re 8; -| 8 
tOhio - - - - 3]; - 3 | 


Total . - - |162 

*In this return, after stating the whole number of 
votes given for Thomas Jefferson and George Clinton, 
each Elector certifies distinctly his vote for Thomas 
Jefferson as President, and for George Clinton, as Vice 
President. 

+ The return certifies the votes to have been given 
as stated in an enclosed paper. 

{In this return, the votes are not certified to have 
been given by ballot, but agreeably to law. 


After the returns had been all examined, with- 
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bjection baving been made to receiving 
onrT Ei voids, Mr. S. Smira, on behalf of the 
tellers, communicated to the PresipENT the fore- 
going result, which was read from the Chair; 
when, the Vice Presivenr said, upon this report 
it becomes my duty to declare, agreeably to the 
Constitution, that Taomas Jerrerson is elected 
President of the United States, for the term of 
four years from the third day of March next, and 
that Georce Cuinton is elected Vice President 
of the United States, for the term of four years 
from the third day of March next. 

[Previous to the above proceedings, a short de- 
bate arose in the Senate on the keeping the doors 
open or shut during the counting of the votes, 
Mr. Waicur submitted a motion for their being 
kept open, which, after some opposition, was 
agreed od 

Ordered, That the Secretary notify the House 
of Representatives that the Senate will be in their 
public Chamber at half past two o’clock, to pro- 
ceed further on the trial of the impeachment of 
Samuel Chase, one of the Associate Justices of the 
Supreme Court. 

On motion that a committee be appointed to 
direct the forms in which the records of the pend- 
ing impeachment shall be made up from time to 
time, it was agreed that this motion should lie for 
consideration. 

A message from the House of Representatives 
informed the Senate that the House have come 
toa resolution that a committee be appointed on 
their part, to join such committee as may be ap- 
pointed on the part of the Senate, to inquire and 
report whether any, and, if any, what, further 
measures ought to be adopted for the accommo- 
dation of the President of the United States for 
the term commencing on the fourth day of March 
next, and have appoiated a committee on their 
part. 

Mr. Anverson, from the committee to whom 
was referred, on the 8th instant, the bill further 
pronvens for the government of the district of 

ouisiana, reported it with amendments; which 
were read, and ordered to lie for consideration. 


Trurspay, February 14. 


The Senate took into consideration the resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint committee to inquire and 
report whether any, and what, further measures 
ought to be adopted for the accommodation of the 
President of the United States, for the term com- 
mencing on the fourth day of March next; and, 
having agreed thereto, 

Ordered, That Messrs, BaLpwtn and Franx- 
LIN be the committee on their part. 

The Senate took into consideration the amend- 
men's reported to the bill further providing for the 
government of the district of Louisiana; and the 
{further consideration was postponed. 

The Senate took into consideration a motion 
made on the 8th instant, for an alteration of the 
tule precluding debate while sitting asa Court of 
Impeachments ; which was amended as follows: 
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“ Resolved, That, in the course of the trial, upon a 
question being referred to the decision of the Senate, 
in case it be required by a majority of the members 
present, the Senate shall return to their Chamber; 
whereupon, the question to be decided shall be stated 
by the President, and each member shall be at liberty 
to state the reasons of his opinion, but shall not be 
allowed to speak more than once. After the members 
have delivered their opinions, the Senate shall return 
to their judicial Chamber, where the question shall be 
determined by ayes and noes.” 

And, on the question to agree to this resolution, 
it passed in the negative—yeas 9, nays 22, as 
follows: 

Yras—Messrs. Adams, Bayard, Giles, Hillhouse, 
Olcott, Pickering, Plumer, Smith of New York, and 
Tracy. 

Nars—Messrs. Anderson, Bradley, Breckenridge, 
Brown, Cocke, Condit, Ellery, Franklin, Gaillard, 
Howland, Jackson, Logan, Maclay, Mitchill, Moore, 
Smith of Maryland, Smith of Ohio, Smith of Vermont, 
Stone, Sumter, Worthington, and Wright. 

On motion, it was 

Resolved, That the President of the United 
States be requested to cause to be transmitted to 
Georce Cuinton, Esq.,of New York, Vice Pres- 
ident elect of the United States, notification of his 
election to that office; and that the President of 
the Senate do make out and sign a certificate in 
the words following, viz: 

“ Be it known, that the Senate and House of Repre- 
sentatives of the United States of America, being con- 
vened at the City of Washington, on the second Wed- 
nesday in February, in the year of our Lord, 1805, the 
underwritten Vice President of the United States and 
President of the Senate, did, in the presence of the said 
Senate and House of Representatives, open all the cer- 
tificates and count all the votes of the Electors for a 
President and Vice President of the United States; 
whereupon, it appeared that Thomas Jefferson, of Vir- 
ginia, had a majority of the votes of the Electors as 
President, and George Clinton, of New York, had a 
majority of the votes of the Electors as Vice President ; 
by all which it appears that Thomas Jefferson, of Vir- 
ginia, has been duly elected President, and George 
Clinton of New York, has been duly elected Vice 
President of the United States, agreeably to the Con- 
stitution. 

“In witness whereof, I have hereunto set my hand 
and seal this 14th day of February, 1805.” 

And that the Presipenrt of the Senate do cause 
the certificate aforesaid to be laid before the Pres- 
ident of the United States, with this resolution. 

The bill, entitled “An act making appropria- 
tions for the support of Government for the year 
1805, was read the third time and further amend- 
ed. 

Resolved, That this bill do pass as amended. 

The motion made on the thirteenth, respecting 
the forms of the record of the pending impeach- 
ment was resumed and adopted, and Messrs. 
Brapv.ey, BreckenripvGe, and GILEs, were ap- 
pointed. 


Frivay, February 15. 
A message from the House of Representatives 
informed the Senate that the House have passed 
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a resolution for the appointment of a joint com- | due notice to be given before the choice of the members 
mittee to wait on the President of the United | thereof.” 

States and to notify to him his re-election, and| Strike out the residue of said bill, and insert in 
have appointed a committee on their part. lieu thereof tue following: 

The resolution was read, and ordered to lie for| “Ske. 2. And be it further enacted, That a majority 
consideration. of the members chosen pursuant to this act, to meet in 

The bill further providing for the government | Convention as aforesaid, shall constitute a quorum to 
of the Territory of Orleans was read the third | do business; and the Convention, when organized, may 
time ; and a motion was made to strike out the| form one or two governments within said Territory, as 
first section of the bill, for the purpose of insert- | to them shall appear most conducive to the general wel- 
ing an amendment ; and a division was called for. | fate of the people thereof ; and if they form two gov- 
The further consideration of the bill was post- | ¢™mments they shall define the boundaries of each. 
poned. “Ske. 3. And be it further enacted, That all free 
white male persons, who have arrived at the age of 
twenty-one years, and who are, at the time of the elec- 
tion, bena fide inhabitants of the district where they 
shall offer to vote, and who have been so during the 
period of next before, shall be entitled to vote at 
the elections authorized by this act. And the person 
or persons presiding at the respective elections are here- 
by authorized to determine whether the votes shall be 
taken viva voce, or by ballot, and upon all questions re- 
specting the qualifications of voters. 

“Sec. 4. And be it further enacted, That, when the 
Convention aforesaid shall have formed a government 
or governments for the people of said Territory, they 
shall appoint a time for commencement of the opera- 
tions thereof, but the time of said commencement shall 





Sarurpay, February 16. 


The Senate took into consideration the resolu- 
tion of the House of Representatives for the ap- 
eet a of a joint committee to wait on the 

resident of the United States to notify him of 
his re-election ; and, having agreed thereto, Messrs. 
Batpwin,and Smrrna of Maryland, wereappointed 
the committee on their part. 

A motion was made, 


“That a call of the Senate take place every morn- 
ing at the hour to which the Senate is adjourned, and 
that absent members be not permitted to take their | 
seats until a satisfactory excuse be made, or the opin- | he at a period so distant as to afford sufficient time to 
ion of the Senate be had thereon. transmit the result of their deliberations to the seat of 

Ordered, That this motion lie for consideration. | Government of the United States, and for Congress to 

A message from the House of Representatives | act upon the same, if in session, or at their next session 
informed the Senate that the House have passed thereafter, and likewise afford time for Congress to give 
a bill entitled “An act making an appropriation | notice to the people of Louisiana of their determination 
for the payment of witnesses summoned on the | thereon. ' : 
part of the United States, in support of the im- “ And the said Convention shall, immediately upon 
peachment of Samuel Chase,” in which bill they their forming a government or governments, as afore- 

: : said, transmit a copy thereof, duly authenticated, to the 
desire the concurrence of the Senate. : . : : erm srtiff 

The Senate took into consideration the amend- | President of the United States, and, likewise, a certifi- 
mauhte yesterday proposed to che bill farther pro- cate of the time they shall have fixed upon for the com- 
viding for tho: goverament of the Territore of Or- | mencement of operations, as aforesaid ; and the Presi- 
Meacanan laere 4 eae scatindil ha tiles y dent shall cause the same to be laid before Congress 

, ; 


. ‘ : f immediately, if in session, or at the opening of the next 
Strike out of the first section of the bill all that | session thereafter, that Congress may be enabled to 


follows the enacting clause, and insert: approve or disapprove of the government or govern- 
“That, for the purpose of enabling the people of | ments so formed, and further to provide for any exigen- 
Louisiana to enjoy the right of self-government, the | cies which the nature of the case may require. And if 
President of the United States is hereby authorized to | Congress shall approve of said government or govern- 
cause the territory ceded by the Republic of France to ments, so formed as aforesaid, such government or gov- 
the United States, by the treaty concluded at Paris on | ernments shall be valid, to all intents and purposes. 
the 30th of April, 1803, to be laid off on or before the} “Ske. 5. And be it further enacted, That all laws 
day of into convenient election districts, | and regulations now in force in the Territories of Or- 
having reference to population and location, and not | leans and Louisiana, or either of them, shall continue 
exceeding the number of districts ; and to appoint | in force, unless altered, modified, or repealed, by the 
the most convenient time thereafter, as well as place, | respective authorities enacting the same; or until 
within each of said districts, for holding an election ; | altered, modified, or repealed, by the local Legislatures 
and to appoint in each district a proper person or per- which may be established in virtue of this act. 
sons, inhabitants of the same, respectively to preside| “Sxc. 6. And be it further enacted, That the sum 
at and to conduct the election which is hereinafter de- | of dollars be, and the same is hereby, appropriat- 
scribed; of all which he shall cause due notice to be | ed, payable out of any money in the Treasury not 
given throughout each district. And on the day and | otherwise appropriated, to defray the expeuse of laying 
at the place thus appointed, the people of every district | off said Territory into election districts, and of giving 
who are hereinafter described as qualified voters, shall | the several notifications directed by this act. For which 
meet and elect for their districts, respectively, one per- | services the President of the United States is hereby 
son, to meet in Convention for the purpose of forming | authorized to direct the paymentof such sums as to him 
a constitution of government for the people of said | shall appear reasonable. ; é’ 
Territory. And the President of the United States is And a division was required, and the question 
hereby authorized to appoint time and place for the | was taken on striking out; which passed in the 
meeting of said Convention, of which he shall cause | negative—yeas 8, nays 24, as follows: 
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Yras—Messrs. Adams, Bayard, Hillhouse, Jackson, | bill giving the assent of Congress to an act of the 

Olcott, Pickering, Tracy, and White. | Legislature of North Carolina, passed on the 19th 


Nays—Messrs. Anderson, Baldwin, Bradley, Breck- of December, 1804, entitled “An act for the relief 
enridge, Brown, Cocke, Condit, Dayton, Ellery, Frank- | of foreign seamen brought into the port of Wil- 
lin, Gaillard, Giles, Howland, Logan, Maclay, Mitehill, | mington,” reported the bill without amendment. 
Moore, Smith of Maryland, Smith of New York,| Mr, Brown, from the committee to whom was 
Smith of Ohio, Smith of Vermont, Sumter, Worthing- | yesterday referred the bill authorizing the Presi- 
ton, and Wright. | dent of the United States to sell a certain lot of 
land, reported it with an amendment. 
| 





Mr. Smita, of New York, gave notice that he 
should, to-morrow, ask leave to bring in a bill 
freeing from postage all letters and packets to and 
from Aaron Burr. 

The Senate resumed the second reading of the 
bill, entitled “ An act to regulate the clearance of 
by unanimous consent, the bill was read the sec- | armed merchant vessels; and, on motion to in- 
ond time, and referred to Messrs. Bapwin, An- | sett the following amendment, in lieu of the sec- 
person, and Bayarp, to conside and report | ond section of the original bill struck out: 
thereon. | “That all unlawful acts committed on the high seas 

The Senate resumed the third reading of the | by any person or persons on board such armed vessels, 
bill further providing for the government of the against the citizens or subjects of any Government in 
Territory of Orleans, and it was amended. | amity with the United States, or against the property 

Resolved, That this bill do pass, that it be en- | of such Government, or any of its citizens or subjects, 
grossed, and that the title thereof be “ An act fur- | shall be punished in like manner as if the same was 
ther providing for the government of the ‘Lerri- | committed within the exclusive jurisdiction of the Uni- 
torv of Orleans.” | ted States : 

The bill, entitled “An act to establish the dis-| It passed in the negative—yeas 16, nays 18, as 
tricts of Genesee, of Buffalo Creek, and of Mi-| follows: 
ami, and to alter the port of entry of the district} | Yeas—Messrs. Baldwin, Breckenridge, Brown Con- 
of Brie,” was read the second time, and referred | dit, Cocke, Condit, Franklin, Gaillard, Giles, Howland, 
to Messrs. Tracy, Apams, and Samira, of Mary- | Jackson, Logan, Maclay, Moore, Smith of New York, 


land, to consider and report thereon. | Sumter, and Worthington. 

The bill authorizing the President of the Uni-| _ N4¥s—Messrs. Adams, Anderson, Bayard, Bradley, 
ted States to sell a certain lot of land, was read | Dayton, Ellery,"Hillhouse, Mitchill, Olcott, Pickering, 
Avidien® iene. cet referred to Sineuet Baie | Plumer, Smith of Maryland, Smith of Ohio, Smith of 

S. N, 


" ; : ir | Vermont, Tracy, White, and Wright. 
Samir, of Ohio, and Wricur, to consider and re And the bill being further amended, it was or- 


port thereon. : : 
Mr. Brown, gave notice that he should, to-mor- dered to the third reading, as amended. 


Monpay, February 18. 

The bill brought up on Saturday last, for con- 
currence, entitled “An act making an appropria- 
tion for the payment of witnesses summoned on 
the part of the United States in support of the 
impeachment of Samuel Chase,” was read, and, 





row, ask leave to bring in a bill to amend the act, a 
entitled “An act further to amend the act, entitled Wepnespay, February 20. 
‘An act to lay and collect a direct tax within the; he following Message was received from the 
United States.” Presipent or the Unrrep States: 
To the Senate and House of 
Tuespay, February 19. Representatives of the United States : 


. I communicate, for the information of Congress, a 
message from the House of Representatives , - ? 
- , P | letter of September 18th, from Commodore Preble, giv- 


informed the Senate that the House have passed | ing a detailed account of the transactions of the vessels 


. resolution for the appointment of a Joint Comn- | under his command, from July the 9th, to the 10th of 
mittee to consider and report what business is | September last past. 

necessary to be done by Congress during the pres- The energy and judgment displayed by this excel- 
ent session ; in which they desire the concurrence | Jent officer, through the whole course of the service 
of the Senate. They have passed a bill. entitled lately confided to him, and the zeal and valor of his 
“An act to authorize the Secretary of War to is- | officers and men, in the several enterprises executed 
sue military land warrants, and for other purpos- | by them, cannot fail to give high satisfaction to Con- 
es ;” in which they desire the concurrence of the | gress and their country, of whom they have deserved 


Senate. | well. 

The bill and resolution last mentioned were | TH. JEFFERSON, 
read, and ordered to a second reading. Fesnuary 20, 1805. 

Agreeably to notice given yesterday, Mr. Brown The Message and papers therein referred to 


asked and obtained leave to bring in a bill to; were read, and ordered to lie for consideration. 
amend the act, entitled “An act further to amend | The bill to amend the act, entitled “An aet fur- 
the act, entitled ‘An act to lay and collect a di-| ther to amend the act, entitled ‘An act to lay and 
rect tax within the United States ;” and the bill | collect a direct tax within the United States,” was 
was read, and ordered to the second reading. read the second time, and it was agreed, by unan- 

Mr. Frankuyn, from the committee to whom | imous consent, that the bill now pass to the third 
Was recommitted, on the 22d of January last, the | reading. 
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The bill to authorize the Secretary of War to 
issue military land warrants, and for other pur- 

ses, was read the second time, and referred to 

essrs. WorTHINGTON., FRANKLIN, and Tracy, 
to consider and report thereon. 

Mr. Batpwin, from the committee to whom 
was referred, on the 18th instant, the bill, entitled 
“An act making an appropriation for the pay- 
ment of witnesses summoned on the part of the 
United States in support of the impeachment of 
Samuel Chase, and for other purposes,” reported 
the bill with an amendment. 

The Senate took into consideration the resolu- 
tion of the House of Representatives for the ap- 
pointment of a joint committee to consider and 
report what business is necessary to be done by 
Congress during the present session; and, having 
agreed thereto, Messrs. Gites, Jackson,and Brap- 
LEY, Were appointed the committee on their part. 

Agreeably to notice given yesterday, Mr. Smirn, 
of New York, asked and obtained leave to bring 
in a bill freeing from postage all letters and pack- 
ets tv and from Aaron Burr: and the bill was 
read, and ordered to the second reading. 

The Senate took into consideration the amend- 
ments reported to the bill. entitled “An act to 
amend the charter of Georgetown; which were 
in part adopted, and the bill was ordered to the 
third reading as amended. 

The Senate resumed the second reading of the 
bill concerning public roads; and the further con- 
sideration thereof was postponed. 

The Senate resumed the consideration of the 
motion for printing the Journals of their proceed- 
ings, while sitting for the purpose of trying 1m- 
peachments ; and agreed thereto as follows: 

Resolved, That the proceedings of the Senate, while 
sitting for the purpose of trying impeachments, shall 
be published in the same manner in which the Legis- 
lative proceedings are now published ; and this resolu- 
tion shall have relation to all proceedings in trials of 
impeachments which have heretofore taken place. 


The Senate resumed the second reading of the 
bill, entitled “An act declaring the assent of Con- 
gress to an act of the State of Maryland, passed 
the 28th day of December, 1796, for the appoint- 
ment of an health officer;” and the bill was or- 
dered to the third reading. 





Tuurspay, February 21. 

The bill to amend the act, entitled “An act fur- 
ther to amend the act, entitled ‘An act to lay and 
collect a direct tax within the United States,” 
was read the third time, and passed. 





Fripay, February 22. 

The bill freeing from postage all letters and 
packets to and from Aaron Burr, was read the 
second. time. 

The bill, entitled “An act to regulate the clear- 
ance of armed merchant vessels,” was read the 
third time, and further amended; and, on the 
question to agree to the final passage of the bill, 
it was determined in the affirmative—yeas 20, 
nays 8, as follows: 
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Yras—Messrs. Anderson, Baldwin, Bradley, Breck- 
enridge, Cocke, Condit, Ellery, Franklin, Giles, How- 
land, Logan, Maclay, Mitchill, Moore, Smith of Mary- 
land, Smith of New York, Smith of Vermont, Stone, 
Worthington, and Wright. 

Nayrs—Messrs. Adams, Bayard, Dayton, Hillhouse, 
Olcott, Pickering, Plumer, and Sumter. 


So it was Resolved, That this bill do pass with 
amendments. 





Satrurpay, February 23. 


Mr. Logan gave notice that he should, on Mon- 
day next, ask leave to bring in a bill to prohibit 
the granting clearances to vessels bound to St. 
Domingo. 

Mr. Smita, of Ohio, gave notice that he should, 
on Monday next, ask leave to bring ina bill for 
the relief of Nancy Flinn. 

Mr. WorruinctTon, from the committee to 
whom was referred, on the 20th instant, the bill 
to authorize the Secretary of War to issue mili- 
tary land warrants, and for other purposes, re- 
ported amendments thereto. 





Monpay, February 25. 


Mr. Batpwin, from the joint committee ap- 
pointed on the 14th instant, respecting the further 
accommodations of the President of the United 
States, made a report; wRich was read, and or- 
dered to lie for consideration. 

Mr. Apams, from the committee to whom was 
recommitted, on the 25th of January last, the bill, 
entitled “An act for establishing rules and articles 
for the government of the armies of the United 
States, reported the bill amended. 

Agreeably to notice given on Saturday last, 
Mr. Smira, of Ohio, asked and obtained leave to 
bring in a bill making provision for the widow 
and orphan children of Thomas Flinn; and the 
bill was read, and ordered to the second reading. 

Mr. Jackson laid on the table a motion expres- 
sive of the high sense Congress entertain of the 
gallant and meritorious services of Commodore 
Edward Preble, and the officers, seamen, and ma- 
rines, under his command; and the motion was 
read; and it was agreed that it be referred to a 
select committee. 

The Prestpent laid before the Senate the cre- 
dentials of James A. Bayarp, appointed a Sena- 
tor by the Legislature of the State of Delaware, 
for the term of six years, commencing on the 4th 
day of March next, which were read. 





Tuespay, February 26. 


Mr. Gives, from the joint committee appointed 
for the purpose, reported a statement of the busi- 
ness under the consideration of Congress; and 
the report was read, and ordered to lie for con- 
sideration. 

The Senate proceeded to ballot for the commit- 
tee agreed to yesterday, on the motion respecting 
Commodore Preble; and Messrs. Jackson, Brap- 
Ley, and Bayarp, were appointed. 

The Presivent laid before the Senate the re- 
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ort of the Secretary for the Department of the 
Preasury. on the emoluments of the officers of the 
customs for the year 1804; which was read, and 
ordered to lie for consideration. 

Mr. Apvams, from the committee to whom was 
referred, on the 18th instant, the bill, entitled “An 
act to establish the districts of Genesee, of Buf- 
falo Creek, and of Miami; and to alter the port 
of entry of the district of Erie,” reported the bill 
without amendment. 


Wepnespay, February 27. 


Mr. DayrTon, from the committee to whom was 
referred, on the 7th instant, the bill, entitled “An 
act for the more effectual preservation of peace 
in the ports and harbors of the United States, and 
in the waters under their jurisdiction,” reported 
the bill with amendments. 

Agreeably to notice given on the 23d instant, 
Mr. Logan asked leave to bring ina bill to sus- 
pend trade and intercourse with the Island of St. 
Domingo; and, on the question, Shall leave be 
given? it was determined in the negative. 

The bill making provision for the widow and 
orphan children of Thomas Flinn was read the 
second time, and referred to Messrs. Smiru of 
Ohio, Frankutn, and Smira of New York, to 
consider and report thereon. 

The bill, entitled “An act to continue in force 
anact declaring the consent of Congress to an 
act of the State of Maryland, passed the 28th day 
of December, 1793, for the appointment of a health 
officer, was read the third time and passed. 

The Senate resumed the second reading of the 
bill, entitled “An act to amend the charter of 
Alexandria ;” and the further consideration of the 
bill was postponed until the first Monday of De- 
cember next. 

The Senate resumed the second reading of the 
bill, entitled “An act farther to amend an act, en- 
litled ‘An act regulating grants of land, and pro- 
viding for the disposal of the lands of the United 
States south of the State of Tennessee. 

Ordered, That this bill pass to a third reading. 

The Senate resumed the second reading of the 
bill, entitled “An act regulating the grants of 
land, and providing for the disposal of the lands 
of the United States south of the State of Ten- 
hessee,” 

_The Senate resumed the second reading of the 
bill, entitled “An act giving further time to regis- 
ter the evidences of titles to lands south of the 
State of Tennessee ;” and the further considera- 
tion thereof was postponed to the first Monday in 
December next. 

_The Senate resumed the second reading of the 
bill, entitled “An act to authorize the erection of 
a bridge across a mill-pond and marsh in the navy 
yard belonging to the United States, in the town 
of Brooklyn, in the State of New York ;? and the 
bill was ordered to a third reading. 

_The Senate resumed the second reading of the 
bill, entitled “An act to appropriate a sum of mo- 
ney for the purpose of building gun-boats ;” and 
it was ordered to a third reading. 
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The Senate took into consideration the amend- 
ments reported, on the 22d instant, to the bill to 
authorize the Secretary of War to issue military 
land warrants, which were in part adopted; and 
the bill was ordered to a third reading as amended. 

The Senate resumed the second reading of the 
bill freeing from postage all letters and packets to 
and from Aaron Burr; and, on the question, 
Shall this bill pass to the third reading ? it was 
determined in the affirmative—yeas 18, nays 9,as 
follows : 

Yras—Messrs. Adams, Baldwin, Bradley, Brecken- 
ridge, Brown, Cocke, Condit, Dayton, Franklin, Gail- 
lard, Giles, Jackson, Mitchill, Moore, Smith of Mary- 
land, Smith of Ohio, Smith of Vermont, and Wright. 

Nays—Messrs. Ellery, Hillhouse, Howland, Logan, 
Olcott, Pickering, Plumer, Sumter, and Worthington. 

The Senate took into consideration the amend- 

nents reported on the 25th instant, to the bill, en- 
titled “An act for establishing rules and articles 
for the government of the armies of the United 
States ;” and the further consideration of the bill 
was postponed until the next session of Congress. 


Tuurspay, February 28. 

The Vice Presinent being indisposed, the Sen- 
ate proceeded to the choice of a President pro 
tempore.as the Constitution provides,and the Hon. 
Joserpu ANDERSON was elected. 

Ordered, That the Secretary wait on the Pres- 
ident of the United States, and acquaint him that, 
the Vice Presipent being absent, the Senate have 
elected the Hon. Josepu ANDERSON President of 
the Senate pro tempore. 

Ordered, That the Secretary make a like com- 
munication to the House of Representatives. 

The following Messages were received from the 
PResIDENT OF THE UnireD States: 


To the Senate and House o 
Representatives of the United States : 

I now lay before Congress a statement of the militia 
of the United States, according to the returns last re- 
ceived from the several States. It will be perceived 
that some of these are not recent dates, and that from 
the States of Maryland, Delaware, and Tennessee, no 
returns are stated. As far as appears from our records, 
none were ever rendered from either of these States. 

TH. JEFFERSON. 

Fesrvuary 28, 1805. 


To the Senate and House of 
Representatives of the United States : 

I now render to Congress the account of the fund 
established by the act of May Ist, 1802, for defraying 
the contingent charges of Government. No occasion 
having arisen for making use of any part of the balance 
of $18,560, unexpended on the 31st day of December, 
1803, when the last account was rendered by Message, 
that balance has been carried to the credit of the surplus 
fund. TH. JEFFERSON. 

Fesrvuary 28, 1805. 

The messages and documents therein referred 
to were severally read, and ordered to lie for con- 
sideration. 

The Senate resumed the second reading of the 
bill, entitled “An act for the relief of the widow 
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and orphan children of Robert Elliott ;” and it 
was ordered to a third reading. 

Mr. Waicar, from the committee to whom the 
subject was referred, on the second instant, re- 
ported a bill for the relief of George Scoone, a 
wounded corporal in the Revo'utionary war; 
which was twice read by unanimous consent. 

On motion, 

“That the Secretary of State be directed to lay be- 
fore the Senate, at the next session of Congress, such 
laws of Great Britain as impose any higher or greater 
duties on the exportation of certain goods to the Unit- 
ed States than are charged on exportation to other 
nations ;”” 

It was agreed that this motion lie for consider- 
ation. 

On motion, 

“ That the Secretary of the Treasury be directed to 
lay before the Senate, at the next meeting of Congress, 
a statement showing the value of Irish linens, &c., im- 
ported into the United States ;” 


It was agreed that this motion should lie for con- 
sideration. 

The bill authorizing the discharge of John York 
from his imprisonment was ordered to the third 
reading. 

A message from the House of Representatives 
informed the Senate that the House have passed 
the bill, sent from the Senate for concurrence, en- 
titled “An act for ascertaining and adjusting the 
titles and claims to land within the Territory of 
Orleansand the district of Louisiana,” with amend- 
ments, in which they desire the concurrence of 
the Senate. 

The amendments to the bill, entitled “An act 
for ascertaining and adjusting the titles and claims 
to lands within the Territory of Orleans and the 
district of Louisiana,” were considered and 
agreed to. 

The bill to regulate fees and proceedings in the 
Courts of the United States, in certain cases, and 
for other purposes, was resumed, and the further 
consideration thereof postponed until the first 
Monday in December next. 

The bill, entitled “An act to amend the charter 
of Georgetown,” was read the third time. 

Resolved, That this bill do pass with amend- 
ments. 

The bill, entitled “An act to authorize the Sec- 
‘retary of War to issue military land warrants, and 
for other purposes,” was read the third time and 
passed, with amendment. 

The bill, entitled “An act further to amend an 
act, entitled ‘An act regulating grants of land, 
and providing for the disposal of the lands of the 
United States south of the State of Tennessee,” 
was read the third time and passed. 

The bill, entitled “An act to authorize the erec- 
tion of a bridge across a mill-pond and marsh in 
the navy yard belonging to the United States, in 
the town of Brooklyn, in the State of New York,” 
was read the third time and passed. 

The bill, entitled “An act to appropriate a sum 
of money for the purpose of building gun-boats,” 
was read the third time and passed. 

Mr. Smita, of Ohio, from the committee to 





whom was yesterday referred the bill making 
provision for the widow and orphan children of 
Thomas Flinn, reported it without amendment. 

The bill freeing from postage all letters and 
packets to and from Aaron Burr was read the 
third time; on motion to postpone the further 
consideration thereof until the first Monday in 
December next, it passed in the negative—yeas 
12, nays 18, as follows: 

Yeas—Messrs. Baldwin, Ellery, Franklin, Hill- 
house, Howland, Logan, Maclay, Olcott, Pickering, 
Plumer, Stone, and Sumter. 

Naxs—Messrs. Adams, Anderson, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Dayton, Gaillard, 
Jackson, Mitchill, Moore, Smith of Maryland, Smith of 
New York, Smith of Ohio, Smith of Vermont, Wor- 
thington, and Wright. 

On the question, Shall this bill pass? it was 
determined in the affirmative—yeas 18, nays 13, 
as follows: 


Yras—Messrs, Adams, Anderson, Bradley, Breck- 
enridge, Brown, Cocke, Condit, Dayton, Gaillard, 
Jackson, Mitchill, Moore, Smith of Maryland, Smith of 
New York, Smith of Ohio, Smith of Vermont, White, 
and Wright. 

Nays—Messrs. Baldwin, Ellery, Franklin, Hill- 
house, Howland, Logan, Maclay, Olcott, Pickering, 
Plumer, Stone, Sumter, and Worthington. 

So it was Resolved, That this bill do pass, that 
it be engrossed. and that the title thereof be “An 
act freeing from postage all letters and packets to 
and from Aaron Burr.” 

The amendment reported on the 20th instant 
to the bill, entitled “An act making an appropria- 
tion for the payment of witnesses summoned on 
the part of the United States in support of the 
impeachment of Samuel Chase,” was considered, 
and the bill ordered to a third reading. 

The amendments reported on the 13th instant 
to the bill further providing for the government 
of the district of Louisiana, were considered and 
disagreed to ; and the bill ordered toa third reading. 

The second reading of the bill authorizing the 
President of the United States to sell a certain 
lot of land was resumed, and the bill ordered to 
the third reading as amended. 

The bill giving the assent of Congress to an act 
of the Legislature of North Carolina, passed the 
19th of December, 1804, entitled “An act for the 
relief of foreign seamen brought into the port of 
Wilmington.” was resumed and amended. | 

Ordered, That it pass to the third reading as 
amended. 

On motion for an alteration of one of the rules 
in cases of impeachments, it was agreed that this 
motion lie for consideration. 





Fripay, March 1. 


Mr. Suiru, of Maryland, gave notice that he 
should this day ask leave to bring in a bill supple- 
mentary to the act, entitled “An act making an 
appropriation for carrying into effect the Conven- 
tion between the United States of America and 
His Britannic Majesty. 

A message from the House of Representatives 
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informed the Senate that the House concur in the | informed the Senate that the House have passed 
pill, sent from the Senate, entitled “An act further a bill, entitled “An act supplementary to the act 
providing for the government of the Territory of | entitled “An act making provision for the disposal 
Orleans,” with an amendment, in which they de- | of the public lands in the Indiana Territory, and 
sire the concurrence of the Senate. They have | for other purposes ;” in which they desire the con- 
passed the bill, entithed “An act further to alter | currence of the Senate. 
and establish certain post roads, and for other pur-| Mr, Jackson, from the committee appointed on 
ses;” also, a bill, entitled “An act for the relief | the motion expressive of the sense Congress en- 
of Richard Taylor ;” in which they desire the con- | tertain of the gallant conduct of Commodore Pre- 








curreace of the Senate. ble, his officers and seamen, reported amendments, 
The bills last brought up for consideration were | which were adopted, and sundry resolutions were 
read, and ordered to the second pegeinge entered into accordingly. 
The Senate took into consideration the amend-| The bill, entitled “An act further to alter and 


ments of the House of Representatives to the bill, | establish certain post roads, and for other pur- 
entitled “An ‘act for ascertaining and adjusting | poses,” was read the second time and ordered to 
the titles and claims to the land within the Ter- | a third reading. 

ritory of Orleans and the district of Louisiana ;” The bill, entitled “An act for the relief of Rich- 
and agreed thereto. ard Taylor,” was read the second time, and ordered 

Agreeably to notice given, Mr. Smiru, of Mary- | to a third reading. 

land, asked and obtained leave to bring ina bill| The bill supplementary to the act, entitled “An 
supplementary to the act, entitled “An act mak- | act making an appropriation for carrying into ef- 
ing an appropriation for carrying into effect the | fect the Convention between the United States 
Convention between the United States of America | and His Britannic Majesty, was read the third time 
and His Britannic Majesty ;” which was read, and, | and passed. 


by unanimous consent, the bill was read the second The bill making provision for the widow and 
time. orphan children of Thomas Flinn was read the 
Ordered, That it pass to a third reading. third time and passed. 


The bill further providing for the government} The bill, entitled “An act to establish the dis- 
of the district of Louisiana was read the third | tricts of Genesee, Buffalo Creek, and of Miami, 
time, and further amended ; and passed. and to alter the port of entry of the district of Erie,” 

The bill authorizing the sale of a certain lot of | was read the third time and passed. 
land was read the third time and passed. The bill, entitled “An act making an appropria- 

The bill, entitled “An act declaring the assent | tion for the payment of witnesses summoned on 
of Congress to an act of the General Assembly of | the part of the United States, in support of the 
the State of North Carolina, passed on the 19th | impeachment of Samuel Chase,” was read the 
day of December, 1804, entitled ‘An act for the | third time as amended. 
relief of foreign seamen brought into the port of | esolved, That this bill do pass with amend- 
Wilmington,” was read the third time; and on | ments. 
the question to agree to the final passage thereof, | A message from the House of Representatives 
it passed in the negative. informed the Senate that the House have passed 

The bill for the relief of George Scoone, a la bill, entitled an act to provide tor the accommo- 
wounded corporal in the Revolutionary war, was | dation of the President of the United States;” in 
considered and amended, and ordered to the third | which they desire the concurrence of the Senate. 
reading as amended. The bill last brought up for concurrence was 

The bill making provision for the widow and | read, and, by unanimous consent, the bill was read 
orphan children of Thomas Flinn, was considered | the second and third time. 
and ordered to the third reading. Ordered, That this bill do pass. 

The bill, entitled “An act authorizing the dis- The bill, entitled “An act for the moreeffectual 
charge of John York from his imprisonment,” | preservation of peace in the ports and harbors of 
was read the third time and passed. the United States, and io the waters under their 

The bill, entitled “An act for the relief of the | jurisdiction,” was resumed, and sundry amend- 
widow and orphan children of Robert Elliot,” was | ments were proposed. 
read the third time and passed. Ordered, That this bill pass to a third reading. 

The bill, entitled “An act to establish the dis- Oa motion, the committee to whom was refer- 








and to alter the port of entry of the district of Erie,” 


é Territory of Columbia, and to repeal the aets of 
Was considered and ordered to the third reading. 


Congress therein mentioned, was discharged, and 
the bill postponed until the first Monday in De- 
cember next. 

Mr. Avams, from the committee to whom was 
referred, this day, the bill, entitled “An act sup- 
plementary to the act, entitled ‘An act making 
provision for the disposal of the public lands in 
the Indiana Territory, and for other purposes,” 
reported an amendment, which was adopted; and 
the bill ordered to a third reading as amended. 





SatTurpay, March 2. 


The bill last brought up for concurrence was 
read, and, by unanimous consent, the bill was read 
the second time and referred to Messrs. Avams. 
Breckenripge, and Brown, to consider and re- 
port thereon. 

A message from the House of Representatives 
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nected with it, and tuok his leave with ex pressions of 


The Vicz Presipent took an affectionate leave | Personal respect, and with prayers, and wishes,” &c, 


of the Senate, in substance as follows: 


Whereupon, the Senate proceeded to tie choice 


“ Mr. Burr began by saying that he had intended to of a President, pro tempore, as the Constitution 


pass the day with them, but the increase of a slight in- 
disposition (sore throat) had determined him then to 
take leave of them. He touched lightly on some of 
the rules and orders of the House, and recommended, 
in one or two points, alterations, of which he briefly 
explained the reasons and principles. 

“He said he was sensible he must at times have 
wounded the feelings of individual members. He had 
ever avoided entering into explanations at the time. 
because a moment of irritation was not a moment for 
explanation ; because his position (being in the chair) 
rendered it impossible to enter into explanations with- 
out obvious danger of consequences which might haz- 
ard the dignity of the Senate, or prove disagreeable and 
injurious in more than one point of view; that he had, 
therefore, preferred to leave to their reflections his jus- 
tification ; that, on his part, he had no injuries to com- 
plain of; if any had been done or attempted, he was 
ignorant of the authors; and if he had ever heard, he 
had forgotten, for, he thanked God, he had no memory 
for injuries. 

“He doubted not but that they had found occasion 
to observe, that to be prompt was not therefore to be 
precipitate ; and that to act without delay was not al- 
ways to act without reflection ; that error was often to 
be preferred to indecision ; that his errors, whatever 


provides; and the honorable Josern Anperson 
was elected. 

Ordered, That the Secretary wait on the Presi- 
dent of the United States, and acquaint him that 
the Vice Presipenr being absent, the Senate 
have elected the honorable Josepa Anpgerson 
President of the Senate pro tempore. 

Ordered, That the Secretary notify the same 
to the House of Representatives. 

Resolved, unanimously, That the thanks of the 
Senate be presented to Aaron Burg, in testimony 
of the impartiality, dignity, and ability. with 
which he has presided over their deliberations; 
and of their entire approbation of his conduct in 
discharge of the arduous and important duties as- 
signed him as President of the Senate. 

Ordered, That Messrs Smiru, of Maryland, 
|and Wuire, be a committee to communicate to 

him this resolution. 
The bill, entitled “An act further to alter and 
establish certain post roads, and for other pur- 
| poses,” was, by unanimous consent, read the third 

time, and amended. 

Resolved, That this bill do pass as amended. 

A message from the House of Representatives 


they might have been, were those of rule and principle, | informed the Senate that the House concur in the 
and not of caprice; that it could not be deemed arro- | amendments of the Senate to the bill, entitled “An 
gance in him to say that, in his official conduct, he had | act to regulate the clearance of armed merchant 
known no party, no cause, no friend; that if, in the | vessels,” with an amendment, in which they de- 





opinion of any, the discipline which had been estab- 
lished approached to rigor, they would at least admit 
that it was uniform and indiscriminate. 

“He further remarked, that the ignorant and un- 
thinking affected to treat as unnecessary and _fastid- 
ious a rigid attention to rules and decorum; but he 
thought nothing trivial which touched, however re- 
motely, the dignity of that body; and he appealed to 
their experience for the justice of this sentiment, and 
urged them in language the most impressive, and in a 
manner the most commanding, to avoid the smallest re- 
laxation of the habits which he had endeavored to in- 
culcate and establish. 

“ But he challenged their attention to considerations 
more momentous than any which regarded merely their 
personal honor and character—the preservation of law, 
of liberty, and the Constitution. This House, said he, 
is a sanctuary; a citadel of law, of order, and of lib- 
erty ; and it is here—it is here, in this exalted refuge ; 
here, if anywhere, will resistance be made to the storms 
of political phrensy and the silent arts of corruption ; 
and if the Constitution be destined ever to perish by 
the sacrilegious hands of the demagogue or the usur- 
per, which God avert, its expiring agonies will be wit- 
nessed on this floor. 

“He then adverted to those affecting sentiments 
which attended a final separation—a dissolution, per- 
haps forever, of those associations which he hoped had 
been mutually satisfactory. He consoled himself, how- 
ever, and them, with the reflection, that, though they 
separated, they would be engaged in the common cause 
of disseminating principles of freedom and social order. 
He should always regard the proceedings of that body 
with interest and with solicitude. He should feel for 
their honor and the national honor so intimately con- 


| sire the concurrence of the Senate. 

| The Senate took into consideration the amend- 
'ments of the House of Representatives to their 
| amendment to the bill, entitled “An act to regu- 
/Jate the clearance of armed merchant vessels ;” 
and concusred therein. 

The bill, entitled “An act supplementary to the 
act, entitled ‘An act making provision for the 
disposal of the public lands in the Indiana Terri- 
tory, and for other purposes,” was, by unanimous 
consent, read the third time as amended and passed. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill, entitled “An act in addition to ‘An act to 
make provision for persons that have been dis- 
abled by known wounds received in the actual 
service of the United States during the Revolu- 
tionary war,” with an amendment, in which they 
desire the concurrence of the Senate. 

The Senate took into consideration the amend- 
ments of the House of Representatives to the bill 
first mentioned in the message; and non-concur- 
red therein. 

A message from the House of Representatives 
informed the Senate that the House insist on their 
;}amendment, disagreed to by the Senate, to the 
| bill, entitled “An actin addition to an act to make 
provision for persons that have been disabled by 
known wounds received in the actual service of 
the United States, during the Revolutionary war;” 
they ask a conference thereon, and have appointed 
managers on their part. 

The Senate proceeded to consider the message 
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of the House of Representatives, asking a confer- | 
ence on the bill, entitled “An act in addition to ‘An 
act to make provision for persons that have been 
disabled by known wounds received in the actual | 
service of the United States during the Revolu- | 
tionary war,” and, having agreed to the said con- | 
ference, Messrs. Brapvey, and Sarra, of Mary- 
jand, were appointed managers at the same on | 
their part. 

The Senate took into consideration the motion | 
made on the 28th February last, on the subject; | 
and, 

Resolved, That the Secretary of State be di- 
rected to lay before this House, at the next meet- | 
ing of Congress, such laws of Great Britaio as 
impose any higher or greater duties on the export- 
ation of goods, wares. and merchandise, to the 
United States, than are imposed on similar goods, 
wares, and merchandise, when exported to the 
nations of Europe; and also to report the amount, 
in sterling money, of the exports to the United 
States, from Great Britain and Ireland. for the 
years 1802, 1803, 1804, on which such duties are 
charged. 

The Senate resumed the consideration of the 
motion made on the 28th February. t vat a state- | 
ment be exhibited of the amount of certain im- | 
ported articles ; and, 

Resolved, That the Secretary of the Treasury 
be directed to report to the House, at the next | 
meeting of Congress, a statement, showing the 
value (agreeably to the prime cost) in sterling 
money, of Irish linens, and all other manufactures | 
of linen, of sail duck, nails, hats, looking-glasses, 
plated and glass wares, ribands, silks of all kinds, | 
printed linen and cotton, and the quality of British | 
salt and rum, imported into the United States | 
from Great Britain and her dependencies, during | 
the years 1802, 1803, and 1804; and, also, the | 
value of linens imported into the United States 
from all other foreign nations. 





Sunpay, March 3. 

A message from the House of Representatives 
informed the Senate that the House have passed | 
a bill, entitled “An act making appropriations for | 
carrying into effect certain Indian treaties, and 
for other purposes of Indian trade and intercourse,” 
in which they ask the concurrence of the Senate. 
They disagree to the amendments of the Senate 
to the bill, eutitled “An act making an appropri- 
ation for the payment of witnesses summoned on 
the part of the United States, in support of the | 
impeachment of Samuel Chase.” 

The bill, entitled “An act for the more effectual | 
preservation of peace in the ports and harbors of | 
the United States, and in the waters under their 
jurisdiction,” was read the third time as amended. 

On motion, to strike out the first section of the 
bill, as follows: 

“Be it enacted, by the Senate and House of Represen- 
tatives, of the United States of America in Congress 
assembled, That whensoever any treason, felony, mis- 
prision of treason, or of felony, misdemeanor, breach of | 
peace, or of the revenue laws of the United States, | 
shall hereafter be committed, within the jurisdiction of 
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the United States, and the case shall be cognizable by, 
or under their authority, ifthe person committing the 


| same shall be on board any foreign armed vessel, in any 


other port or harbor of the United States, or in the waters 
within their jurisdiction, it shall be the duty of any judge 


| or justice of any court of the United States, upon satis- 
| factory proof thereof to him made, to issue his warrant, 


specifying the nature of the offence, and directed to a 


| marshal, commanding him to take the body of the of- 
| fender and bring him before the said judge or justice, 


to be dealt with according to law. And if the said 
marshal shall deem the ordinary posse comitatus in- 


| sufficient to insure the execution of the said warrant, 


he shall apply to the said judge or justice, who shall 
immediately issue his order directed to any officer hav- 
ing command of militia, or any other having command 
of regular troops, or of armed vessels of the United 
States, in the vicinity, requiring him to aid the said 
marshal with all the force under his command, or such 
part as may be necessary in executing the warrant 
aforesaid. And the said marshal, conforming himself 
in all things to the instructions which he shall receive 


| from the President of the United States, or from any 


other person authorized by the President, shall first de- 


| mand the surrender of the person charged with the of- 


fence ; and, if delivery be not made, or if the marshal 
be obstructed from making the demand, he shall use 
all the means in his power, by force and arms, to ar- 
rest the offender, and all others who are with him giv- 
ing him aid and countenance in evading the arrest, 
and he shall convey the said offender and all others ar- 
rested as afvresaid, and deliver them to the civil author- 


| ity, to be dealt with according to law. If death ensue 


to the person ordered to be arrested, or to any of those 
giving him aid and countenance, it shall be justified, 
but, if to the marshal, or any of those supporting him 
in his discharge of duty, the persons engaged in resist- 
ing the civil authority shall be punished as in cases of 
felonious homicide.” 

It passed in the negative—yeas 2, nays 25, as 
follows: 

Yreas—Messrs. Logan and Wright. 

Nays—Messrs, Adams, Anderson, Bradley, Brown, 
Cocke, Dayton, Ellery, Franklin, Gaillard, Giles, Hill- 
house, Howland, Jackson, Maclay, Mitchill, Moore, 


| Olcott, Pickering, Plumer, Smith of Maryland, Smith 
| of New York, Smith of Vermont, Stone, Sumter, and 


White. 
And on the question, Shall this bill pass? It was 


| determined in the affirmative—yeas 25, nays 3, as 
| fellows: 


Yreas—Messrs. Anderson, Baldwin, Bradley, Brown, 
Cocke, Condit, Dayton, Ellery, Giles, Hillhouse, How- 
land, Jackson, Maclay, Mitchill, Moore, Olcott, Picker- 
ing, Smith of Maryland, Smith of New York, Smith of 
Ohio, Smith of Vermont, Stone, Sumter, White, and 
Wright. 

Nays—Messrs. Adams, Logan, and Plumer. 

So it was, Resolved, That this bill pass as 
amended. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill. entitled “An act for the relief of Robert 
Patton and others ;” in which they desire the con- 
currence of the Senate. They have passed the 
bill sent from the Senate, entitled “An act to ex- 
tend jurisdiction. in certain cases, to the State and 
Territorial Courts,” with amendments; in which 
they ask the concurrence of the Senate. 


Pe ep Ae Rite 
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A message was received from the House of 
Representatives informing the Senate that the 
House have passed a bill, entitled “An act to re- 
vive and make permanent the act to prescribe the 
mode of taking evidence in cases of contested 
elections for members of the House of Represent- 
atives of the United States, and to compel the 


attendance of witnesses, passed the third day of |: 


January, one thousand seven hundred and ninety- 
eight, and in addition to the same ,” in which they 
desire the concurrence of the Senate. They agree 
tothe “Resolution expressive of the sense of Con- 
gress of the gallant conduct of Commodore Ed- 
ward Preble, the officers, seamen, and marines, of 
his squadron,” with an amendment; in which 
they ask the concurrence of the Senate. 

Mr. Bravtey from the managers appointed on 
the part of the Senate to confer on the bill, enti- 
tled “An act in addition to an act to make pro- 
vision for persons that have been disabled by 
known wounds received in the actual service of 
the United States during the Revolutionary war, 
reported that they could come to no agreement 
with the managers appointed on the part of the 
House of Representatives. Whereupon, 

Resolved, That the Senate do adhere to their 
disagreement to the amendments insisted on by 
the House of Representatives. 

Mr. Smiru of Maryland, from the committee 
appointed for that purpose, reported that they had 
waited on the Vict Presipenrt, agreeably to the 
resolution of yesterday to which he made the fol- 
lowing reply. 

To the Senate of the United States : 

Gentiemen: Next to the satisfaction derived from 
the consciousness of having discharged my duty, is 
that which arises from the favorable opinion of those 
who have been the constant witnesses of mv official 
conduct; and the value of this flattering mark of their 
esteem is greatly enhanced by the promptitude and 
unanimity with which it is offered. 

I pray you to accept my respectful acknowledgments, 
and the assurance of my inviolable attachment to the 
interests and dignity of the Senate. 

Marca 3, 1805. A. BURR. 

The Senate took into consideration the amend- 
ments disagreed to by the House of Representa- 
tives on the bill, entitled “An act making an ap- 
propriation for the payment of witnesses sum- 
moned on the part of the United States in support 
of the impeachment of Samuel Chase ;” and 

Resolved, That they do insist on their said 
amendments, ask a conference thereon, and that 
Messrs. Gites and Brap.ey be the managers on 
their part. 

A message from the House of Representatives 
informed the Senate that the House have passed 
a bill.entitled “An act to provide fora ligh!-house 
on Watch Hill Point, in the State of Rhode Isl- 
and; in which they ask the concurrence of the 
Senate. 

The bill, entitled “An act making appropria- 
tions for carrying into effect certain Indian trea- 
ties, and for other purposes of Indian trade and 
intercourse,” was read three several times, by 
unanimous consent, and passed. 


Proceedings, 








Marcu, 1805, 


The bill, entitled “An act to provide fora light- 
house on Watch Hill Point, in the Siate of Rhode 
Island,” was read the first and second times by 
unanimous consent, and 

_ On the question, shall this bill be read the third 
time by unanimous consent; it was objected to 
so the bill was lost. 

The bill, entitled “An act to revive and make 
permanent the ‘Act to prescribe the mode of tak- 
ing evidence in cases of contested elections for 
members of the House of Representatives of the 
United States, and to compel the attendance of wit- 
nesses,’ passed the third day of January, 1798. and 
in addition to the same;” was read the first and 
second time by unanimous consent ; and 

_ On the question, shall this bill be read the third 
time by unanimous consent; it was objected to 
so the bill was lost. ; 

The bill, entitled “An act for the relief of Rob- 
ert Patton and others,” was read three several 
times by unanimous consent, and- passed. 

The Senate proceeded to consider the amend- 
ments of the House of Representatives to the “Res- 
solution expressive of the sense of Congress of the 
gallant conduct of Commodore Edward Preble, 
the officers, seamen, and marines, df his squadron ;” 
and agreed thereto, with an amendment to their 
amendments. 

The Senate took into consideration the amend- 
ments of the House of Representatives to the 
bill, entitled “An act to extend jurisdiction in cer- 
tain cases to the State and Territorial Courts ;” 
and agreed thereto. 

A message from the House of Representatives 
informed the Senate that the House agree to the 
conference requested by the Senate on the bill, 
entitled “An act making an appropriation for 
the payment of witnesses summoned on the part 
of the United States in support of the impeach- 
ment of Samuel Chase,” and have appointed 
managers on their part. 

Mr. Gites, from the managers appointed on 
the part of the Senate, to confer on the bill, enti- 
tled “An act making an appropriation for the 
payment of witnesses summoned on the part of 
the United States. in support of the impeachment 
of Samuel Chase,” reported. Whereupon, 

Resolved, That the Senate do adhere to their 
amendments disagreed to by the House of Rep- 
resentatives. 

A message from the House of Representatives 
informed the Senate that the House adhere to 
their disagreement to the amendments of the 
Senate to the bill, entitled “ An act making an 
appropriation for the payment of witnesses sum- 
moned on the part of the United States in sup- 
port of the impeachment of Samuel Chase.” 

On motion, 

Resolved, That Messrs. Avams, and Smrru, of 
Maryland, be a committee on the part of the Sen- 
ate. with such as the House of Representatives 
may join, to wait on the President of the United 
States, and notify him that, unless he may have 
any further communications to make to the two 
Houses of Congress, they are ready to adjourn. 

Ordered, That the Secretary acquaint the 
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House of Representatives therewith, and desire | sees a tax-gatherer of the United States? These com 
the appointment of a committee on their part. tributions enable us to support the current expenses of 


Mr. Apams, from the committee, reported that the Government ; to fulfil contracts with foreign nations 5 
they had waited upon the President of the United | to extinguish the native right of soil within our limits ; 
States, who informed them that he had no fur- to extend those limits; and to apply such a surplus to 

hee communications to make to the two Houses | 0UF Public debts, as places, at a short day, their final 
vr Congrets redemption ; and that redemption, once effected, the 
0 . 


he Secretary was then directed to inform the | venue thereby liberated may, by a just repartition of it 
‘aunt of eprastitatives that the Senate. hav | 20" the States, and a corresponding amendment of 


; ‘ the Constitution, be applied, in time of peace, to rivers, 
4 finished the business before them, are about to canals, roads, arts, manufactures, education, and other 





adjourn. Whereupon, the Senate adjourned. great objects, within each State. In time of war, if 
injustice by ourselves, or others, must sometimes pro- 
Marcu 4, 1805. duce war, increased, as the same revenue will be, by 


- increased population and consumption, and aided b 
INAUGURAL SPEECH. other res en reserved for that wien it may a 

On Monday, at 12 o’clock, Tuomas Jerrerson, | within the year, all the expenses of the year, without 
President of the United States, took the oath of | encroaching on the rights of future generations, by bur- 
oficee, and delivered the following Inaugural | dening them with the debts of the past. War will 
Speech, in the Senate Chamber, in the presence | then be but a suspension of useful works; and a return 
of the members of the two Houses, and a large | toa state of peace, a return to the progress of im- 
concourse of citizens: provement. 

Procernine, fellow-citizens, to that qualification I have said, fellow-citizens, that the income reserved 
which the Constitution requires before my entrance on had enabled us to extend our limits ; but that exten- 
the charge conferred on me, it is my duty to express | sion may possibly pay for itself before we are called on ; 
the deep sense I entertain of this new proof of confi- | and, in the mean time, may keep down the accruing 
dence from my fellow-citizens at large, and the zeal | interest: in all events, it will replace the advances we 
with which it inspires me so to conduct myself as may | shall have made. I know that the acquisition of Lou- 
best satisfy their just expectations. isiana has been disapproved by some, from a candid 

On taking this station, on a former. occasion, I de- | apprehension that the enlargement of our territory 
clared the principles on which I believed it my duty to would endanger its union. But who can limit the ex- 
administer the affairs of our commonwealth. My con-| tent to which the federative principle may operate 
science tells me I have, on every occasion, acted up to | effectively? The larger our association, the less will it 
that declaration, according to its obvious import, and to | be shaken by local passions: and, in any view, Is It not 
the understanding of every candid mind. better that the opposite bank of the Mississippi should 

In the transaction of your foreign affairs, we have | be settled by our own brethren and children, than by 
endeavored to cultivate the friendship of all nations, | strangers of another family? With which should we 
and especially of those with which we have the most} be most likely to live in harmony and friendly inter- 
important relations. We have done them justice on | course! 
all oceasions ; favor, where favor was lawful, and cher- In matters of religion, I have considered that its free 
ished mutual interests and intercourse of fair and equal | exercise is placed by the Constitution independent of 
terms. We are firmly convinced, and we act on that | the powers of the General Government. I have there- 
conviction, that with nations, as with individuals, our | fore undertaken, on no occasion, to prescribe the reli- 
interests, soundly calculated, will ever be found insepa- | gious exercises suited to it; but have left them, as the 
rable from our moral duties ; and history bears witness | Constitution found them, under the direction and dis- 
to the fact, that a just nation is trusted on its word, | cipline of the Church or State authorities acknowledged 
when recourse is had to armaments and wars to bridle | by the several religious societies. 








others. The aboriginal inhabitants of these countries I have 
At home, fellow-citizens, you best know whether we | regarded with the commisseration their history inspires. 
have done well or ill. The suppression of unnecessary | Endowed with the faculties and the rights of men, 
offices, of useless establishments and expenses, enabled | breathing an ardent love of liberty and independence, 
us to discontinue our internal taxes. These, covering | and occupying a country which left them no desire but 
our land with officers, and opening our doors to their | to be undisturbed, the stream of overflowing population 
intrusions, had already begun that process of domicil-| from other regions directed itself on these shores. 
lary vexation, which, once entered, is scarcely to be | Without power to divert, or habits to contend against 
restrained from reaching, successively, every article of | it, they have been overwhelmed by the current, or 
property and produce. If, among these taxes, some | driven before it. Now reduced within limits too nar 
minor ones fell, which had not been inconvenient, it | row for the hunter state, humanity enjoins us to teach 
was because their amount would not have paid the | them agriculture and the domestic arts ; to encourage 
officers who collected them; and because, if they had | them to that industry which alone can enable them to 
any merit, the State authorities might adopt them in-/| maintain their place in existence ; and to prepare them 
stead of others less approved. in time for that state of society which, to bodily com- 
The remaining revenue, on the consumption of for- | forts, adds the improvement of the mind and morals. 
eign articles, is paid chiefly by those who can afford to | We have therefure liberally furnished them with the 
add foreign luxuries to domestic comforts. Being cul- | implements of husbandry and household use ; we have 
lected on our seaboard and frontiers only, and incorpo- | placed among them instructers in the arts of first ne- 
rated with the transactions of our mercantile citizens, | cessity ; and they are covered with the egis of the law 
it may be the pleasure and the pride of an American | against aggressors from among ourselves. 
to ask, what farmer, what mechanic, what laborer, ever But the endeavors to enlighten them on the fate 
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which awaits their present course of life, to induce them 
to exercise their reason, follow its dictates, and change 
their pursuits with the change of circumstances, have 
werful obstacles to encounter. They are combatted 
y the habits of their bodies, prejudices of their minds, 
ignorance, pride, and the influence of interested and 
crafty individuals among them, who feel themselves 
something in the present order of things, and fear to 
become nothing in any other. These persons incul- 
cate a sanctimonious reverence for the customs of their 
ancestors; that whatsoever they did, must be done 
through all time ; that reason is a false guide, and to 
advance under its counsel in their physical, moral, or 
political condition, is perilous innovation ; that their 
duty is to remain as their Creator made them ; ignor- 
ance being safety, and knowledge full of danger. In 
short, my friends, among them, also, is seen the action 
and counteraction of good sense and of bigotry. They, 
too, have thsir anti-philosophists, who find an interest in 
keeping things in their present state ; who dread refor- 
mation, and exert all their faculties to maintain the 
ascendency of habit over the duty of improving our rea- 
son, and obeying its mandates. 


In giving these outlines, [ do not mean, fellow-citi- 
zens, to arrogate to myself the merit of the measures— 
that is due, in the first place, to the reflecting character 
of our citizens at large, who, by the weight of public 
opinion, influence and strengthen the public measures. 
It is due to the sound discretion with which they select 
from among themselves those to whom they confide the 
Legislative duties. It is due to the zeal and wisdom of 
the characters thus selected, who lay the foundations 
of public happiness in wholesome laws, the execution 
of which alone remains for others; and it is due to the 
able and faithful auxiliaries, whose patriotism has asso- 
ciated them with me in the Executive functions. 

During this course of Administration, and in or- 
der to disturb it, the artillery of the press has been 
levelled against us, charged with whatsoever its licen- 
tiousness could devise or dare. These abuses of an 
institution, so important to freedom and science, are 
deeply to be regretted, inasmuch as they tend to lessen 
its usefulness, and to sap its safety. They might, in- 
deed, have been corrected by the wholesome punish- 
ments reserved to, and provided by, the laws of the 
several States against falsehood and defamation; and 
public duties, more urgent, press on the time of public 
servants, and the offenders have therefore been left to 
find their punishment in the public indignation. 

Nor was it uninteresting to the world, that an expe- 
riment should be fairly and fully made, whether free- 
dom of discussion, unaided by power, is not sufficient 
for the propagation und protection of truth? Whether 
a Government, conducting itself in the true spirit of its 
Constitution, with zeal and purity, and doing no act 
which it would be unwilling the whole world should 
witness, can be written down by falsehood and defama- 
tion? The experiment has been tried. You have 
witnessed the scene. Our fellow-citizens looked on 
cool and collected. ‘They saw the latent source from 
which these outrages proceeded. They gathered around 
their public functionaries; and when the Constitution 
called them to the decision by suffrage, they pronounced 
their verdict honorable to those who had served them, 
and consolatory to the friend of man, who believes that 
he may be trusted with the control of his own affairs. 

No inference is here intended, that the laws provided 
by the States against false and defamatory publications, 
should not be enforced. He who has time, renders a 
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service to public morals and public tranquillity, in re- 
forming these abuses by the salutary coercions of the 
law. But the experiment is noted to prove, that, since 
truth and reason have maintained their ground against 
false opinions, in league with false facts, the press, con- 
fined to truth, needs no other legal restraint. The pub- 
lic judgment will correct false reasonings and opinions, 
on a full hearing of all parties; and no other definite 
line can be drawn between the inestimable liberty of 
the press, and its demoralizing licentiousness. If there 
be still improprieties which this rule would not restrain, 
its supplement must be sought in the censorship of pub- 
lic opinion. 

Contemplating the union of sentiment now mani- 
fested so generally, as auguring harmony and happi- 
ness to our future course, I offer to our country sincere 
congratulations. With those, too, not yet rallied to the 
same point, the disposition to do so is gaining strength. 
Facts are piercing through the veil drawn over them: 
and our doubting brethren will at length see that the 
mass of their fellow-citizens, with whom they cannot yet 
resolve to act, as to principles and measures, think as 
they think, and desire what they desire: that our wish, 
as well as theirs, is, that the public efforts may be di- 
rected honestly to the public good ; that peace be cul- 
tivated ; civil and religious liberty unassailed ; law and 
order preserved; equality of rights maintained; and 
that state of property, equal or unequal, which results 
to every man from his own industry, or that of his 
father’s. When satisfied of these views, it is not in 
human nature that they should not approve and sup- 
port them. In the mean time, let us cherish them with 
patient affection ; let us do them justice, and more than 
justice, in all competitions of interest ; and we need 
not doubt that truth, reason, and their own interests, 
will at length prevail; will gather them into the fold of 
their country, and will complete that entire union of 
opinion which gives to a nation the blessing of harmo- 
ny, and the benefit of all its strength. 

I shall now enter on the duties to which my fellow- 
citizens have again called me, and shall proceed in the 
spirit of those principles which they have approved. I 
fear not that any motives of interest may lead me astray. 
I am sensible of no passion which could seduce me, 
knowingly, from the path of justice; but the weak- 
nesses of human nature, and the limits of my own 
understanding, will produce errors of judgment, some- 
times injurious to your interests. I shall need, there- 
fore, all the indulgence which I have heretofore expe- 
rienced from my constituents. The want of it will 
certainly not lessen with increasing years. I shall 
need, too, the favor of that Being in whose hands we 
are; who led our fathers, as Israel of old, from their 
native land, and planted them in a country flowing 
with all the necessaries and comforts of life; who has 
covered our infancy with His providence, and our riper 
years with His wisdom and power ; and to whose good- 
ness I ask you to join in supplications with me, that 
He will so enlighten the minds of your servants, guide 
their councils, and prosper their measures, that, whatso- 
ever they do, shall result in your good, and shall secure 
to you the peace, friendship, and appprobation of all 
nations. 

After which, the Chief Justice of the United 
States administered to him the oath of office pre- 
scribed by the Constitution; and the oath was, 
in like manner, administered to GeorGe CLINTON, 
Vice President of the United States; after whicb, 
the Presipent and Vice Presipenr retired. 
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TRIAL OF SAMUEL CHASE, 


AN ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES, 


IMPEACHED BY THE HOUSE OF REPRESENTATIVES FOR HIGH CRIMES AND MISDE- 
MEANORS, BEFORE THE SENATE OF THE UNITED STATES. 


[TAKEN IN SHORT-HAND BY SAMUEL H. SMITH AND THOMAS LLOYD. | 


[The following report of the trial of Samvet Cuase | 
has been drawn up with the greatest care. ‘To guard | 
against misconception or omission, two individuals, one | 
of whom is a professional stenographer, were constantly | 
engaged during the whole course of the trial ; and the | 
arguments of the managers and counsel have in most 
instances, and whenever it was attainable, been revised 
by them. It is with some satisfaction that the editor of 
this impression is enabled, under these circumstances, 
to submit to the public a tract, whose fidelity and com- 
prehensiveness, he hopes will amply reward the inter- 
est so deeply excited by the progress and issue of this 
important trial. —Editor National Intelligencer.] 





MEASURES PRELIMINARY TO THE TRIAL. 


On the fifth day of January 1804, Mr. J. Ran- 
poLPpH,a member of the House of Representatives 
of the United States, rose and addressed that body 
to the following effect: 

He observed “ That no people were more fully | 
impressed with the importance of preserving un- 
polluted the fountain of justice than the citizens 
of these States. 
of the United States, and of many of the States 
also, had rendered the magistrates who decided 
judicially between the State and the offending cit- 
izens, and between man and man, more independ- 
ent than those of any other country in the world, 


in the hope that every inducement, whether of in- | 


timidation or seduction, which should cause them | 
to swerve from theduty assigned to them, might be 
removed. 


were deficient in that duty which we owed to our- 
selves, 


“of this unfortunate condition of man, we have 


been obliged, but yesterday, to prefer an accusation | 


against a judge of the United States, who has 
been found wanting in his duty to himself and his 
country. Atthe last session of Congress, a gen- 
tleman from Pennsylvania did, in his place, (on a 
bill to amend the judicial system of the United 


conduct of an eminent judicial character, which I 
then thought, and still think, the House bound to 
notice. But the lateness of the session (for we 
had, if I mistake not, scarcea fortnight remaining) 
precluding all possibility of bringing the subject to 


With this view the Constitution | 


| judge for the District of Pennsylvania. 


But such was the frailty of human na- | 
ture, that there was no precaution by which our | 
integrity and honor could be preserved, in case we | 


In consequence, sir,” said Mr. Randolph, | 


any efficient result, I did not then think proper to 


take any steps in the business. Finding my atten- 
tion, however, thus drawn toa consideration of the 


character of the officer in question, I made it my 


business, considering it my duty, as well to myself 


as those whom I represent, to investigate the 
charges then made and the official character of the 
judge, in general. 


The result having convinced 
me that there exists ground of impeachment 


against this officer, | demand an inquiry into his 


conduct, and therefore submit to the House the 
following resolution : 
“Resolved, That a committee be appointed to inquire 


| into the official conduct of Samurn Cuase, one of the 


Associate Judges of the Supreme Court of the United 
States, and to report their opinion, whether the said 
Samvuet Cuase hath so acted in his judicial capacity as 


to require the interposition of the Constitutional power 
of this House.” 


A short debate immediately arose on this motion, 


| which was advocated by Messrs. J. RANDOLPH, 


Smite,and J. Cuay; and opposed by Mr. Exuior. 
Several members supported a motion to postpone 
it until the ensuing day, which was superseded by 
an adjournment of the House. 

The House, on the next day, resumed the con-. 
sideration of Mr. RaNDOLPH’s motion, which was 
supported by Mr. Smixie, and, on the motion of 
Mr. Lets, so amended as to embrace an inquiry 
into the official conduct of Richard Peters, district 
On the 
motion, thus amended, further debate arose, which 
occupied the greater part of this and the ensuing 
day. It wassupported by Messrs. Finpuey, Jack- 
son, Nicnotson, Houvanp, J. Ranpowpa, Evstts, 
Earzty, Smiuie, and Eppes; and opposed by 
Messrs. Lownpes, R. Griswovp, Extior, Dennis, 
Grairrin, ToatcHer, Hucer,and Dana. Some 
ineffectyal attempts were made to amend the res- 


| olution, when the final question was taken on the 
| resolution, as amended, in the following words: 


“ Resolved, That a committee be appointed to inquire 
into the official conduct of Samuel Chase, one of the 


S Oars .. | Associate Justices of the Supreme Court of the United 
tates,) state certain facts. in relation to the official | 


States, and of Richard Peters, district judge of the dis- 
trict of Pennsylvania, and to report their opinion, whe- 
ther the said Samuel Chase and Richard Peters, or 
either of them, have so acted in their judicial capacity, 
as to require the interposition of the Constitutional power 
of this House.” 
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And resolved in the affirmative—yeas 81, nays 
40, as follows: 


Yeas— Willis Alston, jr., Nathaniel Alexander, David 
Bard, George Michael Bedinger, Phanuel Bishop, Wil- 
liam Blackledge, Adam Boyd, John Boyle, Robert 
Brown, Joseph Bryan, William Butler, Levi Casey, 
Joseph Clay, John Clopton, Jacob Crowninshield, Rich- 
ard Cutts, William Dickson, John B. Earle, Peter Early, 
Ebenezer Elmer, John W. Eppes, William Eustis, Wil- 
liam Findley, John Fowler, James Gillespie, Edwin 
Gray, Andrew Gregg, John A. Hanna, Josiah Has- 
brouck, William Hoge, James Holland, David Holmes, 
John G. Jackson, Walter Jones, William Kennedy, 
Nehemiah Knight, Michael Leib, John B. C. Lucas, 
Matthew Lyon, Andrew McCord, David Meriwether, 
Nicholas R. Moore, Thomas Moore, Jeremiah Morrow, 
Anthony New, Thomas Newton, jr., Joseph H. Nich- 
olson, Gideon Olin, Beriah Palmer, John Patterson, 
Oliver Phelps, John Randolph, jr., Thomas M. Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Erastus Root, Thomas Sammons, Thos. 
Safford, Ebenezer Seaver, Tompson J. Skinner, Jas. 
Sloan, John Smilie, John Smith of Virginia, Richard 
Stanford, Joseph Stanton, John Stewart, David 
Thomas, Philip R. Thompson, Abram Trigg, John 
Trigg, Philip Van Cortlandt, Isaac Van Horne, Joseph 
B. Varnum, Daniel C. Verplanck, Matthew Walton, 
John Whitehill, Marmaduke Williams, Richard Winn, 
Joseph Winston, and Thomas Wynns. 

Nars—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, John Dennis, Thomas Dwight, James El- 
liot, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, David Hough, Benjamin Huger, 
Samuel Hunt, Joseph Lewis, jun., Thomas Lewis, 
Henry W. Livingston, Thomas Lowndes, Nahum Mit- 





This report, accompanied by a great mass of 
printed documents, embracing various depositions 
taken before the committee. as well as at a dis. 
tance, was made the order of the day for the Mon- 
day following. 

On that day the House took up the report, and 
after a short debate concurred in the first resoly- 
tion by the foilowing votes—yeas 73, nays 32, as 
follows: 

Yeas—Willis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, William 
Blackledge, Walter Bowie, Adam Boyd, John Boyle, 


| Robert Brown, Joseph Bryan, William Butler, Levy; 


Casey, Thomas Claiborne, Joseph Clay, Matthew Clay, 
John Clopton, Frederick Conrad, Jacob Crowninshiel, 
Richard Cutts, John Dawson, William Dickson, John 
B. Earle, Peter Early, James Elliot, William Findley, 
John Fowler, James Gillespie, Peterson Goodwyn, An- 
drew Gregg, Samuel Hammond, James Holland, David 
Holmes, Walter Jones, William Kennedy, Nehemiah 
Knight, Michael Leib, MatthewLyon, Andrew McCord, 
William McCreery, David Meriwether, Andrew Moore, 
Nicholas R. Moore, Jeremiah Morrow, Anthony New, 
Thomas Newton, jr., Joseph H. Nicholson, Gideon Olin, 
John Patterson, John Randolph, Thomas M. Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Cesar A. Rodney, Thomas Sammons, 
Thomas Sandford, Ebenezer Seaver, James Sloan, John 
Smilie, Henry Southard, Richard Stanford, Joseph Stan- 
ton, John Stewart, David Thomas, Philip R. Thomp- 
son, Abram Trigg, John Trigg, Isaac Van Horne, 
Joseph B. Varnum, Marmaduke Williams, Richard 
Winn, and Joseph Winston. 

Nays—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittendon, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 


chell, Samuel L. Mitchill, James Mott, Thomas Plater, | Davenport, Thomas Dwight, Thomas Griffin, Gaylord 
Samuel D. Purviance, Joshua Sands, John Cotton Smith, | Griswold, Roger Griswold Seth Hastings, William 
John Smith of New York, William Stedman, James | Helms, Benjamin Huger, Joseph Lewis, jr., Henry W. 























Stephenson, Samuel ‘l'aggart, Samuel Tenney, Samuel 
Thatcher, George Tibbits, Killian K. Van Rensselaer, 
Peleg Wadsworth, and Lemuel Williams. 


Whereupon, Messrs. J. Ranpoipu, NicHoLson, 





Livingston, Thomas Lowndes, Nahum Mitchell, ‘Thos. 
Plater, Samuel D. Purviance, John Cotton Smith, John 
Smith of Virginia, William Stedman, James Stephen- 
son, Samuel Taggart, Samuel Tenney, Samuel That- 
cher, Killian K. Van Rensselaer, Peleg Wadsworth, and 


J. Cuay, Earty, R. Griswoin, Hocer, and | Lemuel Williams. 


Boye, were appointed a committee pursuant to 
the foregoing resolution. 

On the 10th of January, the committee were 
authorized by the House to send for persons, pa- 
pers, and records; and on the 30th day of the same 
month they were authorized to cause to be printed 
such documents and papers, as they might deem 
necessary, previous to their presentation to the 
House. 


On the 6th day of March, Mr. Ranpotpn, in 
the name of the committee, made a report, “ That 
‘ in consequence of the evidence collected by them, 
‘in virtue of the powers with which they have 
‘been invested by the House, and which is here- 
‘unto subjoined, they are of opinion, Ist. That 
‘Samuel Chase, Esq., an associate justice of the 
‘Supreme Court of the United States, be im- 
‘ peached of high crimes and misdemeanors. 

“2d. That Richard Peters, district judge of the 
‘ district of Pennsylvania, has not so acted in his 
‘ judicial capacity as to require the interposition 
; of the Constitutional power of this House.” 





The second resolution was agreed to unani- 
mously. 


Whereupon, it was ordered, that Mr. Joun Ran- 
po.pa and Mr. Earzy be appointed a committee 
to go to the Senate, at the bar thereof, in the name 
of the House of Representatives, and of all the 
people of the United States, to impeach Samuel 
Chase, one of the associate justices, of the Supreme 
Court of the United States, of high crimes and 
misdemeanors; and acquaint the Senate that the 
House of Representatives will in due time, ex- 
hibit particular articles of impeachment against 
him,and make good the same. It was also ordered, 
that the committee do demand, that the Senate 
take order for the appearance of the said Samuel 
Chase, to answer to the said impeachment. 

On the 13th of March, Messrs. J. RanpDovp#, 
Nicnotson, J. Cray, Earty, and Boy te, were ap- 
pointed a committee to prepare and report articles 
of impeachment against Samuel Chase, and in- 
vested with power to send for persons, papers, and 
records. 
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On the 14th, a message was received from the 
Senate, notifying the House, that they would take 
proper order on the impeachment, of which due 
notice should be given to the House. 

On the 26th, Mr. Ranvotpn, from the commit- 
tee appointed for that purpose, reported articles of 
impeachment against Samuel Chase. No order 
was taken on the report during the remainder of 
the session, which terminated the next day. 

At the ensuing session of Congress,on the 6th 
of November 1804, on the motion of Mr. J. Ran- 
po.PH, the articles of impeachment were referred 
to Messrs. J. Ranpoen, J. Cuay, Earzy, Boy te, 
and J. Ruea, of Tennessee. 

On the 30th of November, Mr. Ranpotpn re- 

rted the following articles of impeachment 
against Samuel Chase, in substance, not dissimi- 
lar from those reported at the last session, with 
the addition of two new articles: 


Articles exhibited by the House of Representatives of 
the United States, in the name of themselves and of 
all the people of the United States, against Samuel 
Chase, one of the Associate Justices of the Supreme 
Court of the United States, in maintenance and sup- 
port of their impeachment against him for high 
crimes and misdemeanors : 


Antictr 1. That, unmindful of the solemn duties 
of his office, and contrary to the sacred obligation by 
whieh he stood bound to discharge them “ faithfully 
and impartially, and without respect to persons,” the 
said Samuel Chase, on the trial of John Fries, charged 
with treason, before the circuit court of the United 
States, held for the district of Pennsylvania, in the city 
of Philadelphia, during the months of April and May, 
one thousand eight hundred, whereat the said Samuel 
Chase presided, did, in his judicial capacity, conduct 
himself in a manner highly arbitrary, oppressive, and 
unjust, viz : 

1. In delivering an opinion, in writing, on the ques- 
tion of law, on the construction of which the defence 
of the accused materially depended, tending to preju- 
dice the minds of the jury against the case of the said 
John Fries, the prisoner, before counsel had been heard 
in his defence : 

2. In restricting the counsel for the said Fries from 
recurring to such English authorities as they believed 
apposite, or from citing certain statutes of the United 
States, which they deemed illustrative of the positions 
upon which they intended to rest the defence of their 
client : 

3. In debarring the prisoner from his Constitutional 
privilege of addressing the jury (through his counsel) 
on the law, as well as on the fact, which was to deter- 
mine his guilt, or innocence, and at the same time en- 
deavoring to wrest from the jury their indisputable 
right to hear argument, and determine upon the ques- 
tion of law, as well as the question of fact, involved in 
the verdict which they were required to give: 


In consequence of which irregular conduct of the 
said Samuel Chase, as dangerous to our liberties as it 
is novel to our laws and usages, the said John Fries 
was deprived of the right secured to him by the eighth 
article amendatory of the Constitution, and was con- 
demned to death without having been heard by coun- 
sel in his defence, to the disgrace of the character of 
the American bench, in manifest violation of law and 
justice, and in open contempt of the rights of juries, on 
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which, ultimately, rest the liberty and safety of the 
American people. 

Art. 2. That, prompted by a similar spirit of perse- 
cution and injustice, at a circuit court of the United 
States, held at Richmond, in the month of May, one 
thousand eight hundred, for the district of Virginia, 
whereat the said Samuel Chase presided, and before 
which-a certain James Thompson Callender was ar- 
raigned for a libel on John Adams, then President of 
the United States, the said Samuel Chase, with intent 
to oppress and procure the conviction of the said Cal- 
lender, did overrule the objection of John Basset, one 
of the jury, who wished to be excused from serving on 
the said trial because he had made up his mind as to 
the publication from which the words charged to be 
libellous in the indictment were extracted; and the said 
Basset was accordingly sworn and did serve on the 
said jury, by whose verdict the prisoner was subse- 
quently convicted. 

Art. 3, That, with intent to oppress and procure 
the conviction of the prisoner, the evidence of John 
Tavlor, a material witness on behalf of the aforesaid © 
Callender, was not permitted by the said Samuel 
Chase to be given in, on pretence that the said witness 
could not prove the truth of the whole of one of the 
charges contained in the indictment, although the said 
charge embraced more than one fact. 

Art. 4. That the conduct of the said Samuel Chase 
was marked, during the whole course of the said trial, 
by manifest injustice, partiality, and intemperance ; 
viz: 

1. In compelling the prisoner’s counsel to reduce to 
writing, and submit to the inspection of the court, for 
their admission or rejection, all questions which the 
said counsel meant to propound to the above named 
John Taylor, the witness. 

2. In refusing to postpone the trial, although an 
affidavit was regularly filed, stating the absence of ma- 
terial witnesses on behalf of the accused ; and although 
it was manifest, that, with the utmost diligence, the at- 
tendance of such witnesses could not have been pro- 
cured at that term: 

3. In the use of unusual, rude, and contemptuous ex- 
pressions towards the prisoner’s counsel; and in false- 
ly insinuating that they wished to excite the public 
fears and indignation, and to produce that insubordi- 
nation to law to which the conduct of the judge did, 
at the same time, manifestly tend: 

4. In repeated and vexatious interruptions of the said 
counsel, on the part of the said judge, which at length 
induced them to abandon their cause and their client, 
who was thereupon convicted and condemned to fine 
and imprisonment: 

5. In an indecent solicitude manifested by the said 
Samuel Chase for the conviction of the accused, unbe- 
coming even a public prosecutor, but highly disgrace- 
ful to the character of a judge, as it was subversive of 
justice. 

Arr. 5. And whereas it is provided by the act of 
Congress, passed on the 24th day of September, 1789, 
entitled “ An act to establish the judicial courts of the 
United States,” that for any crime or offence against the 
United States, the offender may be arrested, impris- 
oned, or bailed, agreeably to the usual mode of process 
in the State where such offender may be found: and 
whereas it is provided by the laws of Virginia, that 
upon presentment by any grand jury of an offence 
not capital, the court shall order the clerk to issue a 
summons against the person or persons offending, to 












































































appear and answer such presentment at the next court, 
yet the said Samuel Chase did, at the court aforesaid, 
award a capias against the body of the said James 
Thompson Callender, indicted for an offence not capi- 
tal, whereupon the said Callender was arrested and 
committed to close custody, contrary to law in that case 
made and provided. 


Ant. 6. And whereas it is provided by the 34th sec- 
tion of the aforesaid act, entitled “An act to establish 
the judicial courts of the United States,” that the laws 
of the several States, except where the Constitution, 
treaties, or statutes of the United States shall otherwise 
require or provide, shall be regarded as the rules of 
decision in trials at common law, in the courts of the 
United States, in cases where they apply; and whereas, 
by the laws of Virginia it is provided, that, in cases not 
capital, the offender shall not be held to answer any 
presentment of a grand jury until the court next suc- 
ceeding that during which such presentment shall have 
been made, yet the said Samuel Chase, with intent to 
oppress and procure the conviction of the said James 
Thompson Callender, did, at the court aforesaid, rule 
and adjudge the said Callender to trial, during the term 
at which he, the said Callender, was presented and in- 
dicted, contrary to Jaw in that case made and provided. 
Arr. 7. That, at a circuit court of the United States 
for the district of Delaware, held at Newcastle in the 
month of June, one thousand eight hundred, whereat 
the said Samuel Chase presided, the said Samuel Chase, 
disregarding the duties of his office, did descend from 
the dignity of a judge, and stoop to the level of an in- 
former, by refusing to discharge the grand jury, although 
entreated by several of the said jury so to do; and after 
the said grand jury had regularly declared, through their 
foreman, that they had found no bills of indictment, nor 
had any presentments to make, by observing to the said 
grand jury, that he, the said Samuel Chase, understood 
“that a highly seditious temper had manifested itself in 
‘the State of Delaware, among a certain class of peo- 
‘ ple, particularly in Newcastle county, and more espe- 
‘ cially in the town of Wilmington, where lived a most 
‘ seditious printer, unrestrained by any principle of vir- 
* tue, and regardless of social order—that the name of 
‘ this printer was’”’—but checking himself, as if sensible 
of the indecorum he was committing, added, “that it 
‘ might be assuming too much to mention the name of 
‘this person, but it becomes your duty, gentlemen, to 
‘ inquire diligently into this matter,’ or words to that 
effect ; and that, with intention to procure the prosecu- 
tion of the printer in question, the said Samuel Chase 

did, moreover, authoritatively enjoin on the District 

Attorney of the United States the necessity of procuring 

a file of the papers to which he alluded, (and which 

were understood to be those published under the title 

of “ Mirror of the Times and General Advertiser,’’) and, 

by a strict examination of them, to find some passage 

which might furnish the ground-work of a prosecution 

against the printer of the said paper; thereby degrad- 

ing his high judicial functions, and tending to impair 

the public confidence in, and respect for, the tribunals 

of justice, so essential to the general welfare. 


Arr. 8, And whereas mutual respect and confidence 
between the Government of the United States and 
those of the individual States, and between the people 
and those Governments, respectively, are highly condu- 
cive to that public harmony, without which there can 
be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of his judicial char- 
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held at Baltimore in the month of May, one thousand 
eight hundred and three, pervert his official right and 
duty to address the grand jury then and there assem. 
bled, on the matters coming within the province of 
the said jury, for the purpose of delivering to the sai] 
grand jury an intemperate and inflammatory political 
harangue, with intent to excite the fears and resentinent 
of the said grand jury, and of the good people of Mary. 
land, against their State government and constitution, 
a conduct highly censurable in any, but peculiarly 
indecent and unbecoming, in a Judge of the Supreme 
Court of the United States; and moreover that the said 
Samuel Chase, then and there, under pretence of exer- 
cising his judicial right to address the said grand jury, 
as aforesaid, did, in a manner highly unwarraniable, 
endeavor to excite the odium of the said grand jury, and 
of the good people of Maryland, against the Government 
of the United States, by delivering opinions, which, even 
if the judicial authority were competent to their expres- 
sion, on a suitable occasion and in a proper manner, 
were at that time, and as delivered by him, highly 
indecent, extra-judicial, and tending to prostitute the 
high judicial character with which he was invested, to 
the low purpose of an electioneering partizan. 

And the House of Representatives, by protestation, 
saving to themselves the liberty of exhibiting, at any 
time hereafter, any farther articles, or other accusation, 
or impeachment, against the said Samuel Chase, and 
also of replying to his answers which he shall make 
unto the said articles, or any of them, and of offering 
proof to all and every the aforesaid articles, and to all 
and every other articles, impeachment, or accusation, 
which shall be exhibited by them as the case shall re- 
quire, do demand that the said Samuel Chase may be 
put to answer the said crimes and misdemeanors, and 
that such proceedings, examinations, trials, and judg- 
ments, may be thereupon had and given, as are agree- 
able to law and justice. 

This report was made the order for the 3d of 
December. On that and the ensuing day the 
House took the articles into consideration, to all 
of which they agreed, according to the following 
voles: 


Yeas. Nays. Yeas. Nays. 
Art. 1 83 34 = Art. 6 73 42 
2 83 35 7 73 42 
3 84 34 8 Ist sec. 74 39 
4 84 34 8 2d sec. 78 32 
5 72 45 


On the 5th, the House proceeded to the choice, 
by ballot, of seven managers to conduct the im- 
peachment; and on counting the votes. Messrs. J. 
Ranvotes Rooney, Nicnouson, Barty, Boyer, 
Netson, and G. W. CampseE Lt, appeared to be 
elected. 

On asubsequent day, Mr. Netson having de- 
clined his appointment, on account of absence, 
Mr. Cuiark was chosen in his place. 

The following resolution was then adopted: 

Resolved, That the articles agreed to by this House 
be exhibited in the name of themselves, and of all the 
people of the United States, against Samuel Chase, in 
maintenance of their impeachment against him, for high 
crimes and misdemeanors, be carried to the Senate by 
the managers appointed to conduct the said impeach- 
ment. 


The Senate having appointed the7th of Decem- 


acter, did, at a circuit court for the district of Maryland, | ber for receiving the articles of impeachment, the 
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anagers repaired on that day. at 1 o’elock, to the abide by, obey, and perform such orders and judgments 
5 nate Chamber. Having taken seats assigned ' as the Senate of the United States shall make in the 
om within the bar, and ‘the Sergeant-at-Arms | premises, according to the Constitution and laws of the 
e : ; D. Inited States sof vou ¢ ef 
having proclaimed silence, Mr. J. Ranpoupu read United States. Hereof TOR 298 BAS 58 fail. . 
he foregoing articles : whereupon the President of | Witness, , Vice President of the United States 





the Senate informed the managers that the Sen- | of America, and President of the Senate thereof, at the 
ate would take proper order on the subject of the 
impeachment, of which due notice should be given | 
to the House of Representatives. The managers | 
delivered the articles of impeachment at the table 
and withdrew. 

On the 10th of December, the Senate, sitting as 
a High Court of Impeachments, adopted the fol- 
lowing resolution : 

Resolved, That the Secretary be directed to issue a 
summons to Samuel Chase, one of the associate justices 


i 


of the Supreme Court of the United States, to answer | 
certain articles of impeachment exhibited against him 


by the House of Representatives on Friday last: That 
the said summons be returnable the 2d day of January, 
and be served at least fifteen days before the return day 
thereof. 

On the 24th and 31st of December, the Senate 
adopted the followiug rules of proceeding, to be 
observed in cases of impeachment. 

1. Whensoever the Senate shall receive notice from 
the House of Representatives, that managers are ap- 
pointed on their part, to conduct an impeachment 
against any person, and are directed to carry such ar- 
ticles to the Senate, the Secretary of the Senate shall 


immediately inform the House of Representatives, that | 


the Senate is ready to receive the managers for the pur- 
pose of exhibiting such articles of impeachment, agree- 
ably to the said notice. 

2. When the managers of an impeachment shall be 
introduced to the bar of the Senate, and shall have 
signified that they are ready to exhibit articles of impeach- 
ment against any person, the President of the Senate 
shall direct the Sergeant-at-Arms to make proclama- 
tion; who shall, after making proclamation, repeat the 
following words: “All persons are commanded to keep 


silence, on pain of imprisonment, while the grand in- | 


quest of the nation is exhibiting to the Senate of the 
United States, articles of impeachment against 
——;” after which the articles shall be exhibited, and 
then the President of the Senate shall inform the mana- 
gers, that the Senate will take proper order on the sub- 
ject of the impeachment, of which due notice shall be 
given to the House of Representatives, 

3. A summons shall issue, directed to the person im- 
peached, in the form following: 
The United States of America, ss. 

The Senate of the United States, to , greeting: 

Whereas, the House of Representatives of the Uni- 
ted States of America, did, on the day of 
exhibit to the Senate, articles of impeachment against 
you, the said ,in the words following, viz: [here 
recite the articles] and did demand that you the said 

















—— should be put to answer the accusations as set | 


forth in said articles; and that such proceedings, ex- 
aminations, trials, and judgments, might be thereupon 
had, as are agreeable to law and justice: You, the 
said , are therefore heresy summoned, to be, and 
appear before the Senate of the United States of Amer- 
ica, at their Chamber in the City of Washington, on 
the day of , then and there to answer to the 
said arti¢les of impeachment, and then and there to 














| 








City of Washington, this day of in the year 
of our Lord, and of the independence of the Uni- 
ted States, the % 


Which summons shall be signed by the Secretary of 
the Senate, and sealed with their seal, and served by 
the Sergeant-at-Arms to the Senate, or by such other 
person as the Senate shall specially appoint for that 
purpose ; who shall serve the same, pursuant to the di- 
rections given in the form next following : 

4. A precept shall be endorsed on said writ of sum- 
mons, in the form following, viz : 


United States of America, ss: 
The Senate of the United States, to , greeting: 
You are hereby commanded to deliver to, and leave 
with , if to be found, a true and attested copy of 
| the within writ of summons, together with a like copy 
| of this precept, showing him both; or in case he cannot 
| with convenience be found, you are to leave true and 
| attested copies of the said summons and precept, at his 
usual place of residence, and in whichsoever way you 
perform the service, iet it be done at least days 
| before the appearance day mentioned in said writ of 
summons. Fail not, and nrake return of this writ of 
summons and precept, with your proceedings thereon 
| endorsed, on or before the appearance day mentioned 
| in said writ of summons. 
Witness, , Vice President of the United States 
| of America, and President of the Senate thereof, at the 
City of Washington, this day of , in the 
year of our Lord , and of the Independence of the 
United States, the 
Which precept shall be signed by the Secretary of 
| the Senate, and sealed with their seal. 
5. Subpeenas shall be issued by the Secretary of the 
| Senate, upon the application of the managers of the 
| impeachment, or of the party impeached, or his coun- 
sel, in the following form, to wit: 
































| To , greeting : 

| _ You, and each of you, are hereby commanded to ap- 
| pear before the Senate of the United States, on the 
| -—— day of , at the Senate Chamber, in the City 
of Washington, then and there to testify your know- 
ledge in the cause which is before the Senate,in which 











ithe House of Representatives have impeached . 
| Fail not. 
Witness, , Vice President of the United States 








of America, and President of the Senate thereof, at the 
| City of Washington, this day of , inthe year 
| of our Lord , and of the Independence of the Uni- 
| ted States, the 
| Which shall be signed by the Secretary of the Sen- 
ate, and sealed with their seal. 

Which subpeenas shall be directed, in every case, to 
the Marshal of the district, where such witnesses re- 
spectively reside, to serve and return. . 

6. The form of direction to the Marshal, for the ser- 
| vice of the subpoena, shall be as follows: 
|The Senate of the United States of America, to the 
Marshal of the district of 


You are hereby commanded to serve and return the 
| within subpeena, according to law. 
Dated at Washington, this 




















, in the 





day of 
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year of our Lord , and of the Independence of the 


18. If a Senator wishes a question to be put to a w 
United States, the . 


ness, it shall be reduced to writing and put by 1) 
President. 
19. At all times, whilst the Senate is sitting upon 


the trial of an impeachment, the doors of the Senate 
Chamber shall be kept open. 


HIGH COURT OF IMPEACHMENTs. 
Wepnespay, January 2, 1805. 


. The Court having been opened by proclamatio 

8. He shall also be authorized to direct the employ- = n, 
ment of the Marshal of the District of Columbia, ane ‘ ig = fe made by the Sergeant-at-Arms was 
other person or persons, during the trial, to discharge , mee 
such duties as may be prescribed by him. “I, James Mathers, Sergeant-at-Arms to the 

9. At twelve o’clock of the day appointed for the of the United States, in obedience to the withi 
return of the summons againat the person impeached, 
the Legislative and Executive business of the Senate 
shall be suspended and the Secretary of the Senate " r 
shall administer an oath to the returning officer, in the | copy of the said writ of summons, together with a true 
form following, viz: “ I, » do solemnly swear, that | Copy of the articles of impeachment anne xed, with him 
the return made and subscribed by me, upon the pro- | the said Samuel Chase. 
cess issued on the day of » by the Senate of 
the United States, against » is truly made, and 
that I have performed said services as therein descrived. 
So help me God.” Which oath shall be entered at 
large on the records. 

10. The person impeached shall then be called to 
appear, and answer the articles of impeachment ex- 
hibited against him. If he appears, or any person for 
him, the appearance shall be recorded, stating particu 
larly, if by himself, or if by agent or attorney ; naming 
the person appearing, and the capacity in which he ap- ‘ ” 
pears. If sata not appear, either personally, or by described. So help you God. 
agent or attorney, the same shall be recorded. Samuex Cuasp, having been solemnly called 

11. At twelve o'clock of the day appointed for the appeared. 
trial of an impeachment, the Legislative and Executive The President of the Senate (Mr. Burr) in- 
business of the Senate shall be postponed. The Sec- formed Mr. Cuasz, that having been summoned 
retary shall then administer the following oath or | to answer to the articles of impeachment exhibited 
affirmation to the President: against him by the House of Representatives, the 


“You solemnly swear, or affirm, that in all things | Senate were ready to receive any answer he had 
appertaining to the trial of the impeachment of . 
ppe g pe to make to them. 


lain adhe ee —_ to the Consti- | Mr, Cuasp requested the indulgence of a chair,* 
ot ' which was immediately furnished. 

atiaaes a the said oath After being seated for a short time, Mr. Case 
The Secretary shall then give notice to the House of | TS¢, and commenced the following — held 

Representatives, that the Senate is ready to proceed cain — he read from a paper that he he 

upon the impeachment of , in the Senate Cham- | !" 5's hand: : 

ber, which Chamber is Ervpered with accommodations| “Mr, President: I appear, in obedience to a 

for the reception of the House of Representatives. summons from this honorable Court, to answer 
13. Counsel for the parties shall be admitted to ap- | articles of impeachment exhibited against me, by 


pear, and be heard upon an impeachment. the honorable the House of Representatives of 
14, All motions made by the parties, or their coun- | the United States. 


sel, shall be addressed to the President of the Senate, “To these articles. a copy of which was de- 
and if he shall require it, shall be committed to writing, | livered to me with the summons, I say that I have 
and read at the Secretary’s table; and all decisions committed no crime or misdemeanor whatsoever, 
shall be had by yeas and nays, and without debate, for which I am subject to impeachment accord- 


which shall be entered on the records. : ing to the Constitution of the United States. I 
15. Witnesses shall be sworn in the following form, deny, with a few exceptions, the acts with which 


to wit: “ You do swear, (or affirm, as the case : 
: : ct oe I am charged; I shall contend, that all acts ad- 
may be,) that the evidence you shal! give in the case mitted to te done by me were legal; and 


now depending between the United States and S ; : Rai 
shall ae truth, the whole truth, and nothing but the | | deny, in every instance, the improper mons 
truth. So heip you God.” Which oath shall be ad- | With which the acts charged are alleged to have 
ministered by the Secretary. 

16. Witnesses shall be examined by the party pro- 
ducing them, and then cross-examined in the usual 
form. 

17. If a Senator is called as a witness, he shall be 
sworn, and give his testimony standing in his place. 





it- 
ie 


Secretary of the Senate. 


7. The President of the Senate shall direct all neces- 
sary preparations in the Senate Chamber, and all the 
forms of proceeding, while the Senate are sitting for 
the purpose of trying an impeachment, and all forms 
during the trial, not otherwise specially provided for by 
the Senate. 


Senate 


n sum- 
mons to me directed, did proceed to the residence of 


the within named Samuel Chase, on the 12th day of 
December, 1804, and did then and there leave a true 











“JAMES MATHERS.” 


After which the Secretary administered to him 
the oath as follows: 


“You, James Mathers, Sergeant-at-Arms to the Sen- 
ate of the United States, do solemnly swear, that the 
return made and subscribed by you, upon the process 
issued on the 10th day of December last, by the Senate 
of the United States, against Samuel Chase, one of the 
Associate Justices of the Supreme Court, is truly made, 
and that you have performed said services as therein 




















*We understand, that in correspondence with the 
Parliamentary practice of England, no chair was, pre- 
viously to the introduction of Mr. Chase, assigned 
him ; but that an informal intimation was made to him, 
that, on his requesting it, it would be allowed. 
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been done, and in which their supposed crimi-| such an answer, as I have a right to make and as 
nality altogether consists.” _ | my duty to myself, my family, my friends and my 
The Presipent reminded Mr. Chase that this | country, requires at my hand, a considerable time 
was the day appointed to receive any answer he | must be necessary. — ; . bee: 
might make to the articles of impeachment. “Many of the principles involved in this im- 
Mr. Cuase said his purpose was to request the | peachment. are very important not only to me, 
allowance of further time to put in his answer. | but to the liberties of every American citizen, and 
The PresipenT desired him to proceed. to the cause of free governmentin general. These 
Mr. Cnase proceeded in his address: principles ought to be maturely considered, and 
«But in charges of so heinous a nature, urged | clearly explained. They present a wide field of 
by so high an authority, a simple denial is not | legal investigation; many of them require labo- 
sufficient. It behooves me, for the legal justifica- | rious and extensive research, and although some 
tion of my conduct, and for the vindication of | of them have accompanied the prosecution from 
my character, to meet each charge with a full| its commencement, and have thus been for a con- 
and particular answer; to explain and refute at| siderable time subjected to my consideration; 
length every principle urged against me; to state | some, on the other hand, have been very recently 
the evidence by which | am to disprove every | introduced. 
fact relied on in support of the accusation; and “ Of this description is the principle, whereon 
to detail all the facts and arguments on which my | the 5th and 6th articles rest: relative to the extent 
defence is to rest. The necessity of an answer | in which the courts of the United States are te be 
embracing all these objects, in cases of impeach- | governed, not only in their decisions, but in their 
ment, is obvious ; and the right to make it, is se- | proceedings by the Statelaws. A principle which 
cured by law and sanctioned by uniform practice. | was not brought into view until a few weeks ago, 
‘ Such an answer it is my intention to make, | and the explanation of which will require a care- 
It is my purpose to submit the whole ground of | ful consideration, of the conduct and proceedings 





my defence to the view of this honorable Court, 
of my country, of the world, and of those who are 
to conduct the prosecution. So will my judges 
come to the trial with that full knowledge of the | 
whole matter in dispute, which is essential for | 
enabling them to understand and apply the testi- 
mony and the arguments; and the honorable 
managers will be Saas prepared to refute such 





parts of my defence as they may think un- 


The Presipent here interrupted Mr. Chase ; 
and asked if the paper he was reading was intend- 
ed for his answer; if so, it would be put on file. 


tenable.” | 


raying to be allowed further time for putting in 
fis answer, he would confine himself strictly to 
what had relation to that object. From the ten- 
or of what had been urged it had appeared to him 
as intended for an answer to the articles of im- 
peachment. 

Mr. Cuase said it was not his answer that he 

was reading; but that he was assigning reasons, 
why he could not now answer, in order to show 
that he was entitled to further time to prepare and 
put in his answer. 
_ Presipent.— You, who are so conversant in the 
practice of courts of law, know very well that a 
motion for time must not be founded on mere sug- 
gestions, but must be founded on some facts to 
prove the propriety of the motion. 


Mr, Cuase said he meant to show the impracti- | 
eability of his answering at this time, from the | 
articles themselves, and it was for that purpose | 


he had made an allusion to them. 

_The Presipenr said, with the caution he had 
given, he might proceed, provided no objection 
were made by any gentleman of the Senate. 

Mr. Cuase proceeded in his address: 

_*“But in a case of this kind, where the accusa- 
tion embraces so great a variety of charges, of prin- 
ciples, and of facts, it is manifest, that preparing 


of the supreme and circuit courts of the United 
States, from the first establishment of our federal 
system. 

“ The same articles involve the construction of 
two State laws of Virginia, which I am charged 
with having infringed in the tria) of Callender, 
which were not mentioned on the trial, or during 
any of the introductory proceedings, and of whieh 
I never heard until these articles were reported a 
few weeks ago. It is manifest that in order to 
fix the true construction of these laws, about which 
professional men have differed in opinion, recourse 


; | must be had to the decisions of the courts of that 
If it was the prelude toa motion he meant to make, State, as explained by their reeords; or in case 
} 


those records should be silent, to the recollection 
and opinion of professional men, accustomed to 
preside or attend in the courts where those laws 
are enforced. It is manifest that such an investi- 
gation cannot be accomplished in a short time. 
* The facts on which this prosecution rests, ex- 
cept the last article, are alleged to have taken place 
more than four years ago; some of them at Phil- 
adelphia, some at Wilmington, in the State of 
Delaware, and some at Richmond, in Virginia. 
These facts are very numerous, and the greater 
part of them are of such a nature, as to depend, for 
their criminality or innocence, on minute circum- 
stances, or slight shades of testimony, and often 
on the different manner in which the same cir- 
cumstances may affect different spectators, all 
equally disposed to represent truly what they ob- 
served. The most material facts are alleged to 
have happened in Richmond and Philadelphia. 
In the former of these places I am an utter stran- 
ger, having never been there but once; and in the 
latter, | know personally but very few individuals. 
These circumstances render it very difficult for me 
to ascertain the persons who witnessed the va- 
rious transactions in question, and are able, after 
| this lapse of time, to give accurate testimony con- 
cerning them; and this difficulty is very much 
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increase), by the distance of those places from that 
of my residence. I assure this honorable court, 
that from the moment when this prosecution as- 
sumed a serious appearance and a definitive form, 
at the last session of Congress, I have turned my 
attention to the subject of my defence, and my 
answer, and have exerted myself in finding out 
and procuring the requisite testimony; but the 
difficulties which I have stated, added to my ill 
state of health during a great part of the last year, 
have prevented me from making such progress 
as (o afford me the hope of being able to obtain 
the object in a very short time. I have done 
much, but much, very much, remains to be done, 
even in those parts of the prosecution where I had 
some notice by the proceedings of last session. 
In those very material parts which have origina- 
ted during the present session, everything is still 
to be done. 

“It may perhaps be thought, that although these 
preparations might be necessary for the trial, they 
are not so for the answer. But such an opinion, 
I trust, would on examination be found erroneous. 

“ The answer, in cases of impeachment, must 
disclose the whole defence, and the defence must 
be confined to the matters stated in the answer. 
Otherwise the prosecutors might be surprised at 

the trial, by objections which with previous notice, 
it would be in their power to refute or explain. 
The accused, therefore, before he puts in his an- 
swer, ought to have timesufficient for making him- 
self thoroughly master of his defence, of the 
grounds on which it rests, and of the facts and evi- 
dence by which it is to be supported. He ought 
to be completely prepared for the trial; between 
which and the answer no delay need to take place, 
except such as may be necessary for convening the 
Witnessess, 

“In so material a part of his preparation for de- 
fence, as the drawing up of his answer, it will not, 
I presume, be denied, that he ought to have an 
opportunity of obtaining the best professional as- 
sistance which it may be in his power to procure. 
This assistance is rendered peculiarly necessary 
to me, by the very precarious state of my health ; 
which affords me. at this season of the year, espe- 
cially, but short and uncertain intervals of fitness 
for mental or bodily exertion. Should my answer 
be required in a short time, I have no reason to 
suppose that I shall be able to obtain such assist- 
ance of this kind as I so much need, and as prob- 

ably, I shall otherwise have in my power. Pro- 
fessional gentlemen, engaged extensively in busi- 
ness, are at all times too liable to interruption, 
and too much occupied to devote themselves ex- 
clusively to an affair of this nature, so as to com- 
plete it within a short period; and at this season 
of the year, they are for the most part particularly 
and indispensably engaged. . 

“ These reasons in favor of a liberal allowance 
of time for preparing the answer, derive great ad- 
ditional force from one further consideration, 
which I hope that I may, without impropriety, 

resent to the view of this honorable Court. 
eputation ought to be more dear to every man, 
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a 
emoluments of office. In cases of impeachment 
the facts which appear, the explanations which 
are given, and the arguments which are urged. at 
the trial, are sometimes wholly omitted in the 
statements given to the public, and often misrep. 
resented, or stated too indistinctly to be general! 
understood. Itis to the answer that the world 
must look for the justification of the accused, |; 
is by his answer alone, that he can furnish a clear. 
concise, and authentic explanation of his conduct 
and his motives, supported by such a statement of 
his proofs, as can be extensively read, clearly un- 
derstood, and easily remembered. He may, there. 
fore, claim from justice, and expect from the high 
dignity and responsible character of this honora- 
ble tribunal, such time for preparing this very 
important document, as may enable him to bestow 
on it all the care and labor which it requires, and 
togive it all the force of which it may be sus- 
ceptible. 

“In stating these considerations, Mr. President, 
in support of my request fora continuance of this 
ease, | disclaim all intention of affected delay, 
Feeling a consciousness of my integrity, anda 
just pride of character, which place me lar above 
the fear of events, Iam anxious to meet this ac- 
cusation, and I rejoice in an opportunity of refut- 
ing it. 1 know that my conduct, though liable to 
a full portion of human error, has at all times 
been free from intentional impropriety. I koow 
that, in all the instances selected as the grounds 
of accusation, I have discharged my official du- 
ties, with a sacred and inviolate regard to my 
oath, my character, the laws of my country, and 
the rights of my fellow-citizens. I know that I 
can prove my innocence as to all the matters al- 
leged against me. And acrimonious as are the 
terms in which mapy of the accusations are con- 
ceived ; harsh and opprobrious as are the epithets 
wherewith it has been thought proper to assail 
my name and character, by those who were ‘ pu- 
ling in their nurses’ arms, whilst I was contrib- 
uting my utmost aid to lay the groundwork of 
American liberty ; I yet thank my accusers, whose 
functions as members of the Government of my 
country I highly respect. for having at length put 
their charges into a definitive form, susceptible of 
refutation; and for having thereby afforded mean 
opportunity of vindicating my innocence, in the 
face of this honorable Court, of my country, and 
of the world.” : 

On using the expressions marked in i/a/ics, 

The Presipenr interrupted Mr, Chase, and 
said that observations of censure or recrimination 
were not admissible; it would be very improper 
for him to listen to observations on the statements 
of the House of Representatives before an answer 
was filed. 

Mr. Cuasesaid he had very few words more to 
add, which would conclude what he had to say at 
the present time. 

With the permission of the President he pro- 
ceeded : 

“ But this vindication, situated as lam, and as 
this case is, cannot be the work of a few weeks. 


and is more dear to me than the honors or the} Much time has been employed in preparing the 
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accusation ; less will be required for the defence ; 
but a short time will not suffice. I am far from 
resuming to prescribe to this honorable Court, 
whose sense of justice and disposition to grant 
every proper indulgence, I cannot doubt; but it 
may, perhaps, not be improper to suggest that, by 
the first day of next session, the answer could be 
prepared and put in; and that the trial might 
then take place as soon afterwards as the witness- 
es could be collected. I declare that it will be 
impossible for me to prepare my answer in such 
time as to commence the trial during this session 
with any prospect of bringing it to a close before 
the session must end ; and were I to omit that full 
answer, which I wish to give, it would be impos- 
sible for me, in the course of this session, (only 
two months of which now remain,) to ascertain 
fully all the facts necessary for my defence; to | 
find out and bring to this place, the witnesses and | 
written testimony ; or to make arrangements rel- 
ative to that assistance of counsel which my case 
requires, my age“and infirmities render essential, 
and a longer time would enable me to procure. 

“T hope, Mr. President, I may be permitted to 
observe, that my private and professional reputa- 
tion for probity and honor has never been called 
in question. I have sustained a high judicial 
character for above sixteen years, and during the 
first six I presided at the trial of more criminals 
than any other judge within the United States. 
During this whole period of time my official con- 
duct has never been arraigned, except only in the 
trial of Cooper, Fries, and Callender, above four 
years ago. For the truth of these assertions, I 
appeal to all who know me; and particularly to 
the two honorable Senators from Maryland. 

“In respect to the present prosecution, I will 
make but one remark: That I am impeached for 
giving, on the trial of Callender, several judicial 
opinions, in which Judge Griffin, my associate 
concurred; my opinions are held to be criminal, 
or that they flowed from partiality, and an inten- 
tion to oppress Callender ; but the same opinions 
given by my associate have been considered per- 
lectly innocent. 

“I have now only to solicit this honorable 
Court to allow me until the first day of the next 
session to put in my answer, and to prepare for 
my trial; and I submit myself as to the further 
proceedings in this case to the discretion of this 
honorable Court, in whose integrity, impartiality, 
and independence, [ repose the highest confidence. 
I will not for a moment believe that the spirit of | 
party can ever enter and pollute these walls, or 
that popular prejudice or political motives will be 
harbored in the bosom of any member in this 
honorable body. 

“On the contrary, I hope and expect, that all its 
decisions will be governed by the immutable prin- 
ciples of justice, and a sacred regard to the Con- 
Stitution and the law of the land, which every 
member of this Court is bound by duty, and the 
obligations of a Christian judge, to support and 
observe.” 

‘ Mr, Cuase having finished his address, was de- 
sired by the President, if he had any motion to 
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make, to reduce it to writing, and hand it to the 
Secretary. 

Whereupon, Mr. Cuase submitted the follow- 
ing motion: 

“T solicit this honorable Court to allow me until the 
first day of the next session, to put in my answer, and 
to prepare for my trial.” 

The Prestpent informed Mr. Chase, that the 
Court would take time to consider his motion.* 

The Senate withdrew to a private apartment, 
where debate arose on the question, whether it 
was not incumbent on the Senators to take the 
oath required by the Constitution, before they 
took into consideration the motion of Mr. Chase, 
which issued in the adoption of the following 
resolution : ! 

Resolved, That, on the meeting of the Senate, to- 
morrow, before they proceed to any business on the ar- 
ticles of impeachment before them, and before any 
decision of any question, the oath prescribed by the 
rules, shall be administered to the President and mem- 
bers of the Senate. 

On the ensuing day, previously to the entrance 
of the Senate into the public room, considerable 
debate took place on the motion of Mr. Chase, 
without any decision being made. 


Txuurspay, January 3. 

The Court was opened by proclamation about 
two o’clock. 

The oath prescribed was administered to the 
President by the Secretary. 

The Presipenr administered the oath prescrib- 
ed to the following members: 

Messrs. Adams, Anderson, Baldwin, Bradley, 
Breckenridge, Brown, Condit, Dayton, Ellery, 
Franklio, Giles, Hillhouse, Howland, Jackson, 
Mitchill, Moore, Olcott, Pickering, Smith of Ma- 
ryland, Smith of New York, Smith of Ohio, 
Smith of Vermont, Sumter, Tracy, White, Wor- 
thington, and Wright. 

And the affirmation was administered to Messrs. 
Logan, Maclay, and Plumer. 

The Presipent stated that he had received a 
letier from the defendant, enclosing an affidavit 
that further time was necessary for him to pre- 
pare for trial; which affidavit was read, as fol- 
lows: 

City of Washington, ss: 

Samuel Chase made oath on the Holy Evangels of 
Almighty God, that it is not in his power to obtain in- 
formation respecting the facts alleged in the articles of 
impeachment to have taken place in the city of Phila- 
delphia in the trial of John Fries; or of the facts alleg- 
ed to have taken place in the city of Richmond, in the 
trial of James T. Callender, in time to prepare and put 
in his answer, and to proceed to trial, with any proba-. 
bility that the same could be finished on or before th® 
fifth day of March next. And further, that it is notin 
his power to procure information of the names of the 
witnesses, whom he thinks it may be proper and ne- 
cessary for him to summon, in time to obtain their 
attendance, if his answer could be prepared in time 


* During these proceedings, neither the managers 
nor the House of Representatives were present. 
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sufficient for the finishing of the said trial, before the 
said fifth day of March next; and the said Samuel Chase 
further made oath, that he believes it will not be in his 
power to obtain the advice of counsel, to prepare his an- 
swer, and to give him their assistance on the trial, which 
he thinks necessary, if the said trial should take place 
during the present session of Congress; and that he 
verily believes, if he had at this time full information 
of facts, and of the witnesses proper for him to sum- 
mon, and if he had also the assistance of counsel, that 
he could not prepare the answer he thinks he ought to 
put in, and be ready for his trial, within the space of 
four or five weeks from this time. And further, that 
his application to the honorable the Senate, for time to 
obtain the information of facts, in order to prepare his 
answer, and for time to procure the attendance of ne- 
cessary witnesses, and to prepare for his defence in the 
trial, and to obtain the advice and assistance of coun- 
sel, is not made for the purpose of delay, but only for 
the purpose of obtaining a full hearing of the articles 
of impeachment against him, in their real merits. 
SAMUEL CHASE. 


Sworn to, this third day of January, 1805, before 
SAMUEL HAMILTON. 


Whereupon, the following motion was made 
by Mr. Braptey: 

“ Ordered, That Samuel Chase file his answer, with 
the Secretary of the Senate, to the several articles of 
impeachment exhibited against him, by the House of 
Representatives, on or before the day of . 

A motion was made by Mr. Gites to amend 
the motion, and to strike out all that follows the 
word “ Ordered,” and insert “That next 
shall be the day for receiving the answer, and 
proceeding on the trial of the impeachment against 
Samuel Chase.” 

Mr. Hittuovse called for a division of the 
question. And the yeas and nays being taken on 
striking out, it passed in the affirmative—yeas 20, 
nays 10, as follows: 

Yeas—Messrs. Anderson, Baldwin, Breckenridge, 
Brown, Condit, Ellery, Franklin, Giles, Howland, 
Jackson, Logan, Maclay, Mitchill, Moore, Smith of 
Maryland, Smith of New York, Smith of Ohio, Smith 
of Vermont, Sumter, and Worthington. 

Nays—Messrs. Adams, Bradley, Dayton, Hillhouse, 
Olcott, Pickering, Plumer, Tracy, White, and Wright. 


On motion, to insert the amendment proposed, 
the yeas and nays being taken, it passed in the 
affirmative—yeas 22, nays 8, as follows: 


Yzas—Messrs. Anderson, Baldwin, Bradley, Breck- 
enridge, Brown, Condit, Dayton, Ellery, Franklin, 
Giles, Howland, Jackson, Logan, Maclay, Mitchill, 
Moore, Smith of Maryland, Smith of New York, Smith 
of Ohio, Smith of Vermont, Sumter and Worthington. 

Nays—Messrs. Adams, Hillhouse, Olcott, Pickering, 

_ Plumer, Tracy, White, and Wright. 

e On motion, by Mr. Tracy, to fil] the blank 
with the words “the first Monday of December 
next,” the yeas and nays being taken, it passed in 
the negative—yeas 12 nays 18, as follows: 

Yeas—Messrs. Bradley, Dayton, Hillhouse, Logan, 
Olcott, Pickering, Plumer, Smith of Maryland, Smith 
of Ohio, Smith of Vermont, Tracy, and White. 

N ays—Messrs. Adams, Anderson, Baldwin, Breck- 
enridge, Brown, Condit, Ellery, Franklin, Giles, How- 
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| land, Jackson, Maclay, Mitchill, Moore, Smith of New 
York, Sumter, Worthington and Wright. 


On motion, by Mr. Breckenripar. to fill the 
blank with the words “the fourth day of Feb. 
ruary next” the yeas and nays being taken, jt 
passed in the affirmative—yeas 22, nays 8 a; 
follows: 

Yuas—Messrs. Adams, Anderson, Baldwin, Breck. 
enridge, Brown, Condit, Ellery, Franklin, Giles, How. 
land, Jackson, Logan, Maclay, Mitchill, Moore, Smith 
of Maryland, Smith of New York, Smith of Ohio 
Smith of Vermont, Sumter, Worthington, and Wright. 

Nays—Messrs. Bradley, Dayton, Hillhouse, Ojcott 
Pickering, Plumer, Tracy and White. ; 


On motion, to agree to the order, as amended, 
the yeas and nays being taken, it passed in the 
affirmative—yeas 21, nays 9, as follows: 

Yeas—Messrs. Anderson, Baldwin, Breckenridge, 
Brown, Condit, Ellery, Franklin, Giles, Howland, 
Jackson, Logan, Maclay, Mitchill, Moore, Smith of 
Maryland, Smith of New York, Smith of Ohio, Smith 
of Vermont, Sumter, Worthington and Wright. 

Nays—Messrs. Adams, Bradley, Dayton, Hillhouse, 
Olcott, Pickering, Plumer, Tracy and White. 


So it was Ordered, That the fourth day of 
| February next shall be the day for receiving 
| the answer, and proceeding on the trial of the 
| impeachment against Samuel Chase. 

Ordered, That the Secretary notify the House 
of Representatives, and Samuel Chase, thereof. 





[Between this day, and that assigned for re- 
ceiving the answer of Mr. Chase, the Senate 
Chamber was fitted up ina style of appropriate 
elegance. Benches, covered with crimson. on 
each side, and in a line with the chair of the 
President, were assigned to the members of the 
Senate. On the right and in front of the chair, 
a box was assigned to the Managers, and on the 
left a similar box to Mr. Chase, and his counsel, 
and chairs allotted to such friends as he might 
introduce. The residue of the floor was occupied 
with chairs for the accommodation of the mem- 
bers of the House of Representatives; and with 
boxes for the reception of the foreign Ministers, 
and civil and millitary officers of the United 
States. On the right and left of the Chair, at the 
termination of the benches of the members of the 
Court, boxes were assigned to stenographers. 
The permanent gallery was allotted to the indis- 
criminate admission of spectators. Below this 
gallery, and above the floor of the House, a new 
gallery was raised, and fitted up with peculiar 
elegance, intended primarily for the exclusive 
accommodation of ladies. But this feature of the 
arrangement. made by the Vice President,was at 
an early period of the trial abandoned, it having 
been found impracticable to separate the sexes! 
At the termination of this gallery, on each side, 
boxes were specially assigned to ladies attached 
to the families of public characters. ‘The preser- 
vation of order was devolved on the Marshal ol 
the District of Columbia, who was assisted by a 
number of deputies.] 
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TRIAL OF SAMUEL CHASE. 
Monpay, February 4, 1805. 

About a quarter before ten o’clock the Court 
was opened by proclamation, all the members of 
the Senate, thirty-four, attending. 

The Chamber of the Senate, which is very ex- 
tensive, was soon filled with spectators, a large 
ortion of whom consisted of ladies, who cun- 
tinued, with little intermission, to attend during 
the whole course of the trial. 

The oath prescribed was administered to Mr. 
BayarD, Mr. Cocke, Mr. Gatttarp, and Mr. 
Srong, members of the Court, who were not 

resent when it was before administered. 

Ordered, That the Secretary give notice to the 
House of Representatives that the Senate are in 
their public chamber, and are ready to proceed on 
the trial of Samuel Chase; and that seats are 
provided for the accommodation of the members. 

Ina few minutes the Managers, viz: Messrs. 
J, Ranpotpn, Ropney, Nicwo.son, Boy te, G. 
W. Camppe.it, Earuy, and CLARK, accompan- 
ied by the House of Representatives in Com- 
mittee of the Whole, entered and took their seats. 

Samuet Cuase being called to make answer to 
the articles of impeachment, exhibited against 
him by the House of Representatives, appeared, 
attended by Messrs. Harper, Marvin, and Hop- 
KINSON, his counsel ; to whom seats were assigned. 

The Presipent, after stating to Mr. Cuase the 
indulgence of time which had been allowed, in- 
quired if he was prepared to give ia his answer ? 

Mr. Cuage said, he had prepared it, as well as 
circumstances would permit; and submitted the 
following motion: 

“Samuel Chase moves for permission to read his 
answer, by himself and his counsel, at the bar of this 
honorable Court.” 

The Prestpent asked him if it was the answer 
on which he meant to rely ? to which he replied 
in the affirmative. 

The motion being agreed to by a vote of the 
Senate, Mr. Cuase commenced the reading of 
his answer, (in which he was assisted by Messrs. 
Harrer, and Hopkinson.) as follows: 

This respondent, in his proper person, comes 
into the said Court, and protesting that there is no 
high crime or misdemeanor particularly alleged 
in the said articles of impeachment, to which he 
is, Or can be bound by law to make answer ; and 
saving to himself now, and at all times hereafter, 
all benefit of exception to the insufficiency of the 
said articles, and each of them, and to the defects 
therein appearing in point of law, or otherwise ; 
and protesting also, that He ought not to be in- 
jured in any manner, by any words, or by any 
want of form in this his answer; he submits the 
following factsand observations by way of answer 
to the said articles. 

The first article relates to his supposed miscon- 
duct in the trial of John Fries, for treason, before 
the circuit court of the United States at Puila- 
delphia, in April and May 1800; and alleges that 
he presided at that trial, and that “unmiadful of 
the solemn duties of his office, and contrary to the 
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sacred obligation by which he stood bound to dis- 
charge them faithfully and impartially, and with- 
out respect to persons,” he did then, “in his ju- 
dicial capacity, conduct himself in a manner 
highly arbitrary, oppressive, and unjust.” 

This general accusation, too vague in itself for 
reply, is supported by three specific charges of 
misconduct: 

Ist “In delivering an opinion, in writing, on 
the question of law, on the construction of which, 
the defence of the accused materially depended :” 
which opinion, it is alleged, tended to prejudice 
the minds of the jury against the case of the said 
John Fries, the prisoner, before counsel had been 
heard in his favor. 

2d. “In restricting the counsel for the said John 
Fries, from recurring to such English authorities, 
as they believed apposite; or from citing certain 
statutes of the United States, which they deemed 
illustrative of the positions, upon which they in- 
tended to rest the defence of their client.” 

3d. “In debarring the prisoner from his Consti- 
tutional privilege of addressing the jury (through 
his counsel) on the law, as well as on the faet, 
which was to determine his guilt or innocence, 
and at the same time endeavoring to wrest from 
the jury their indisputable right to hear argument, 
and determine upon the question of law, as well 
as the guestion of fact, involved in the verdict 
which they were required to give.” 

This first article then concludes, that in conse- 
quence of this irregular conduct of this respond- 
ent, “ the said John Fries was deprived of the right 
secured to him by the eighth article amendatory 
of the Constitution, and was condemned to death, 
without having been heard by counsel, in his 
defence.” 

By the eighth article amendatory of the Consti- 
tution, this respondent supposes is meant the sixth 
amendment to the Constitution of the United 
States, which secures to the accused, in all crim- 
inal prosecutions, the right to have the assistance 
of counsel for his defence. 

In answer to these three charges, the respond- 
ent admits that the circuit court of the United 
States, for the district of Pennsylvania, was held 
at Philadelphia, in that district, in the months of 
April and May, in the year of our Lord, one thou- 
sand eight hundred, at which court John Fries, 
the person named in the said first article, was 
brought to trial on an indictment for treason 
against the United States; and that this respond- 
ent then held a commission as one of the asso- 
ciate justices of the Supreme Court of the Uni- 
ted States, by virtue of which office he did, 
pursuant to the laws of the United States, preside 
at the above-mentioned trial, and was assisted 
therein by Richard Peters, Esq., then, and still 
district judge of the United States for the district 
of Pennsylvania; who, as directed by the laws of 
the United States, sat as assistant judge at the 
said trial. 

With respect to the opinion, which is alleged 
to have been delivered by this respondent, at 
the above-mentioned trial, he begs leave to lay 
befure this honorable Court the true state of that 
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On the 9h of July, an act of Congress was 


transaction, and to call its attention to some facts 
and considerations, by which his conduct on that | passed, providing for a valuation of lands ; 
; ‘sg 3 ’ and 
subject will, be presumes, be fully justified. dwelling-houses, and an enumeration of slayec 
The Constitution of the United States, in the | throughout the United States; and diteeting th 
third section of the third article, declares that| appointment of commissioners and assessors “a 
“ treason against the United States shall consist | carrying it into execution: and on the 4th day of 
only in levying war against them, or in adhering | July, in the same year, a direct tax was laid. by 
to their enemies, giving them aid and comfort.” | another act of Congress of that date, on the lands 
By two acts of Congress, the first passed on the | dwelling-houses, and slaves, so to be valued ced 
third day of March, 1791, and the second on the} enumerated. 
eighth day of May, 1792, a duty was imposed on In the months of February and March, A. D 
spirits distilled within the United States, and on | 1799, an insurrection took place in the counties of 
stills; and various provisions were made for its} Bucks and Northampton, in the State of Penn- 
collection. sylvania, for the purpose of resisting and »reyent- 
In the year 1794, an insurrection took place in | ing by force, the execution of the two last mep- 
four of the western counties of Pennsylvania, | tioned acts of Congress, and particularly that for 
with a view of resisting, and preventing by force | the valuation of lands and dwelling-houses. John 
the execution of these two statutes; and a circuit | Fries, the person mentioned in the article of im- 
court of the United States, held at Philadelphia, | peachment now under consideration, was appre- 
for the district of Pennsylvania, in the month of | hended and committed to prison, as one of the 
April, in the year 1795, by William Patterson, | ringleaders of this insurrection; and ata circuit 
Esq., then one of the associate justices of the | court of the United States, held at Philadelphia 
Supreme Court of the United States, and the} in and for the district of Pennsylvania, in the 
above mentioned Richard Peters, then district} month of April, A. D. 1799, he was brought to 
judge of the United States, for the district of | trial for this offence, on an indictment for treason, 
ennsylvania, two persons, who had been con-| by levying war against the United States, before 
cerned in the above-named insurrection, namely, | James Iredell, Esq., then one of the associate 
Philip Vigol and John Mitchel, were indicted for | justices of the Supreme Court of the United 
treason, of levying war against the United States, | States, who presided in the said court, according 
by resisting and preventing by force the execu- | to law, and the above-mentioned Richard Peters 
tion of the two last mentioned acts of Congress; | then district judge of the United States, for the 
and were, after a full and very solemn trial, con-; district of Pennsylvania, who sat in the said cir- 
victed of the indictments and sentenced to death. | cuit court as assistant judge. 
They were afierwards pardoned by George Wash-| In this trial, which was conducted with great 
ington, then President of the United States. solemnity, and occupied nine days, the prisoner 
In the first of these trials, that of Vigol, the de-| was assisted by Waiiliam Lewis and Alexander 
fence of the prisoner was conducted by very able | James Dallas, Esqs., two very able and eminent 
counsel, one ef whom, William Lewis, Esq., is | counsellors; the former of whom, William Lewis, 
the same person who appeared as counsel for| is the person who assisted, as above mentioned, 
John Fries, in the trial now under consideration. | in conducting the defence of Vigol, on a similar 
Neither that learned gentleman, nor his able col-| indictment. These gentlemen, finding that the 
league, then thought proper to raise the question | facts alleged were fully and undeniably proved, 
of jaw, “whether resisting and preventing by | by a very minute and elaborate examination of 
armed force, the execution of a particular law of | witnesses, thought proper to rest the case of the 
the United States, be a ‘levying of war ugainst | prisoner on the question of law which had been 
the United States,” accoruing to the true mane- | determined in the cases of Vigol and Mitchel, 
ing of the Constitution? Although a decision of | above-mentioned, and had then been acquiesced 
this question in the negative, must have acquitted | in, but which they thought proper again to raise. 
the prisoner. But in the next trial, that of Mit-| They contended, “ that to resist by force of arms 
chell, this question was asked on the part of the| a particular law of the United States, does not 
risoner, and was very fully and ably discussed | amount to levying war against the United States, 
by his counsel; and it was solemnly determined | within the true meaning of the Constitution, and 
by the court, both the judges concurring, “that | therefore is not treason, but a riot only.” This 
to resist or prevent by armed force, the execution | question they argued at great length, and with all 
of a particular law of the United States, is a levy-| the force of their learning and genius; and after 
ing of war against the United States, and conse- | a full discussion at the bar, and the most mature 
quently is treason, within the true meaning of the | deliberation by the court, the learned and excel- 
Constitution.” The decision, according to the | lent judge who then presided, and who was no 
best established principles ot our jurisprudence, | less distinguished by his humanity and tenderness 
became a precedent for all courts of equal or in- | towards persons tried before him, than by his ex- 
ferior jurisdiction; a precedeut which, although | tensive knowledge and great talents as a lawyer, 
not absvlutely obligatory, ought to be viewed | pronounced the opinion of himself and his col- 
with very great respect, especially by the court | league, “that to resist, or prevent by force, the ex- 
in which it was made, and ought never to be de- | ecution of a particular law of the United States, 
parted from, but on the fullest and clearest con- | does amount to levying war against them, within 
viction of its incorrectness. the true meaning of the Constitution, and does, 
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therefore, constitute the crime’of treason :” there- 
py adding the weight of another and more solemn 
decision to the precedent which had been estab- 
lished in the above-mentioned cases of Vigol and 
Mitchel. his 

Under this opinion of the court on the question 
of law, the jury, having no doubt as to the facts, 
found the said John Fries guilty of treason on the 
above-mentioned indictment. But a new trial 
was granted by the court, not by reason of any 
doubt as to the correctness of the decision on the 
question of law, but solely on the ground, as this 
respondent hath understood and believes, that one 
of the jurors of the petit jury, after he was sum- 
moned, but before he was sworn on the trial, had 
made some declaration unfavorable to the pri- 
soner. : ; 

The yellow fever having appeared in Philadel- 
phia in the Summer of the year 1799, the above 
mentioned Richard Peters, then district judge of 
the United States for the district of Pennsvlvania, 
did, according to law, appoint the next circuit 
court of that district, to be held at Norristown 
therein: Pursuant to which appointment, a cir- 
euit court was held at Norristown aforesaid, in 
and for the said district, on the 11th day of Octo- 
ber,in the last mentioned year, before Bushrod 
Washington, Esq., then one of the associate jus- 
tices of the Supreme Court of the United States, 
and the above mentioned Richard Peters; at 
which court no proceedings were had on the afore- 
said indictment against John Fries, because, as 
this respondent hath been informed and believes, 
the commission of the marshal of the district had 
expired before he summoned the jurors to attend 
at the said court, and had not been renewed; by 
reason of which no legal panel of jurors could 
be formed. , 

On the 11th day of April, 1800, and from that 
day until the 2d day of May in the same year, a 
circuit court of the United States was held at 
Philadelphia, in and for the district of Penosyl- 
vania, before this respondent, then one of the as- 
sociate justices of the Supreme Court of the 
United States, and the above mentioned Richard 
Peters, then district judge of the United States 
for the district of Pennsylvania. At this court 
the indictment on which the said John Fries had 
been convicted as above-mentioned, was quashed 
ex officio by William Rawle, Esq., then attorney 
of the United States for the district of Pennsyl- 
vania, and a new indictment was by him preferred 
against the said John Fries, for treason of levying 
war against the United States, by resisting and 
preventing by force in the manner above set forth, 
the execution of the above-mentioned acts of Con- 

ress, for the valuation of lands and dwelling- 
Sea il the enumeration of slaves, and for levy- 
ing and collecting a direct tax. This indictment, of 
which a true copy, marked No. 1, is herewith ex- 
hibited by this respondent, who prays that it may 
be taken as part of this his answer, being found by 
the grand jury on the 16th day of April, 1800, 
the said John Fries was on the same day arraigned 
thereon, and plead not guilty. William Lewis 
and Alexander James Dallas, Esqrs., the same 





HISTORY OF CONGRESS. 


Trial of Judge Chase. 


106 





persons who had conducted his defence at his 
former trial, were again at his request assigned 
by the court as his counsel ; and his trial was ap- 
pointed to be had on Tuesday the 22d day of the 
last mentioned month of April. 

After this indietment was found by the grand 
jury. this respondent considered it with great care 
and deliberation, and finding from the three overt 
acts of treason which it charged, that the ques- 
tion of law arising upon it was the same question 
which had already been decided twice in the same 
court, on solemn argument and deliberation, and 
once in that very case, he considered the law as 
settled by those decisions, with the correctness of 
which, on full consideration, he was entirely satis- 
fied; and by tbe authority of which he should 
have deemed himself bound, even had he re- 
garded the question as doubtful in itself. They 
are moreover in perfect conformity with the uni- 
form tenor of decisions in the courts of England 
and Great Britain, from the Revolution in 1688 to 
the present time, which, in his opinion, added 
greatly to their weight and authority. 

And surely he need not urge to this honorable 
Court, the correctness, the importance, and the 
absolute necessity of adhering to principles of 
law once «stablished, and of considering the law 
as finally settled, after repeated and solemn decis- 
ions by courts of competent jurisdiction. A con- 
trary principle would unsettle the basis of our 
whole system of jurisprudence, hitherto our safe- 
guard and our boast ; would reduce the law of the 
land, and subject the rights of the citizen to the 
arbitrary will, the passions, or the caprice, of the 
judge in each particular case, and would substi- 
tute the varying opinions of various men, instead 
of that fixed, permanent rule, in which the very 
essence of law consists. If this respondent erred 
in regarding this point as settled, by the repeated 
and solemn adjudications of his predecessors in 
the same court and in the same case; if he erred 
in supposing that a principle established by two 
solemn decisions was obligatory upon him, sitting 
in the same court where those decisions had been 
made; if he erred in believing that it would be 
the highest presumption in him to set up his opin- 
ion and judgment over that of his colleague, who 
had twice decided the same question, and of two 
of his predecessors, who justly rank among the 
ablest judges that have ever adorned a court; if 
in all this he erred, it is an error of which he can- 
not be ashamed, and which he trusts will not be 
deemed criminal in the eyes of this honorable 
Court, of his country, or of that posterity by 
which he, his accusers, and his judges, must one 
day be judged. 

Under the influence of these considerations this 
respondent drew upan opinion on the law, arising 
from the overt acts stated in the said indictment, 
which was confurmable to the decisions before 
given as above-mentioned, and which he sent to 
his colleague the said Richard Peters for his con- 
sideration. That gentleman returned it to this 
respondent, with some amendments affecting the 
form only, but not in any manner touching the 
substance. 
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The opinion, thus agreed to, this respondent 


contrary to law, and that hence results the power 
thought it proper to communicate to the prison- | of juries to decide on the law as well as on the 
er’s counsel; several reasons concurred in favor | facts in all criminal cases. This power he holds 
of this communication. In the first place this | to be a sacred part of our legal privileges, which 
respondent considered himself and the court as he never has attempted, and never will attem pt to 
bound by the authority of the*former decisions, | abridge or to obstruct. But he also knows, that 
especially the last of them, which was on the | in the exercise of this power, it is the duty of the 
same case. He considered the law as settled, and | jury to govern themselves by the laws of the 
had every reason to believe that his colleague | land, over which they have no dispensing power, 
viewed it in the same light. It was not sug-|and their right to expect and receive from the 
gested or understood that any new evidence was | court all the assistance which itcan give for right 
to be offered ; and he knew that if any should be ly understanding the law. To withhold this as- 
offered, which could vary the case, it would ren- | sistance in any manner whatever; to forbear to 
der wholly inapplicable both the opinion and the | give it in that way which may be most effectual 
former decisions cn which it was founded. And | for preserving the jury from error and mistake, 
he could not and did not suppose that the prison- | would be an abandonment or forgetfulness of 
er’s counsel would be desirous of wasting very | duty, which no judge could justify to his con- 
recious time, in addressing to the court an use- | science or to the laws. In this case, therefore, 
ess argument on a point which that court held | where the question of law arising on the indict- 
itself precluded from deciding in their favor. He | ment had been finally settled by authoritative de- 
therefore conceived that it would be rendering | cisions, it was the duty of the court, and especial. 
the counsel a service and a favor to apprize them | ly of this respondent as presiding judge, early to 
beforehand of the view which the court had taken | apprize the counsel and the jury of these deci- 
of the subject, so as to let them see in time the | sions, and their effect, so as to save the former 





necessity of endeavoring to produce new testi- 
mony, which might vary the case, and take it out 
of the authority of former decisions, 

Secondly, there were more than one hundred | 
civil causes then depending in the said court, as 
appears by the exhibit marked No. 1, which this 
respondent prays may be taken as part of this, 
his answer. Many of those causes had already | 
been subjected to great delay, and it was the pe- | 
culiar duty of this respondent, as presiding judge, 
to take care that as little time as possible should 
be unnecessarily consumed, and that every con- 
venient and proper dispatch should be given to 
the business of the citizens. He did believe that 
an early communication of the court’s opinion 
might tend to the saving of time, and consequent- 
ly to the dispatch of business. 

Thirdly, as the court held itself bound by the 
former decisions, and could not therefore alter its | 
Opinion in consequence of any argument; and as 
it was the duty of the court to charge the jury on | 
the law in all cases submitted to their cousidera- 
tion, he knew that this opinion must nct only be 
made known at some period or other of the trial, 
but must at the end of the trial be expressly de- | 
livered to the jury by him in a charge from the | 
bench: and he could not suppose and cannot yet | 
imagine, that an opinion, which was to be thus | 
solemnly given in charge to the jury at the close 
of the trial, could make any additional impres- 
sion on their minds from the circumstance of its 
being intimated to the counsel before the trial be- 





gan, in the hearing of those who might be after- 
wards sworn on the jury. 

And lastly, it was then his opinion, and still is, | 
that it is the duty of every court of this country, | 
and was his duty on the trial now under consid- | 
eration, to guard the jury against erroneous im- 
pressions respecting the laws of the land. He 
well knows that it is the right of juries in crimi- 
nal cases to give a general verdict of acquittal, 
which cannot be set aside on account of its being 


from the danger of making an improper attempt 
to mislead the jury in a matter of law, and the 
jury from having their minds preoccupied by er- 
roneous impressions. 

It was for these reasons that on the 22d day of 
April, 1800, when the said John Fries was brought 


}into court, and placed in the prisoners’ box for 


trial, but before the petit jury were empanelled 
to try him, this respondent informed the above- 
mentioned William Lewis, one of his counsel, the 
aforesaid Alexander James Dallas not being then 
in court, “ that the court had deliberately consid- 
ered the indictment against Jehn Fries for treason, 
and the three several overt acts of treason stated 
therein: That the crime of treason was defined 
by the Constitution of the United States. Thatas 
the Federal Legislature had the power to make, 
alter, or repeal laws, so the judiciary only had the 
power, and it was their duty, to declare, expound 


and interpret the Constitution and laws of the Uni- 


ted States. That it was the duty of the Court, in 
all criminal cases, to state to the petit jury their 
opinion of the law arising on the facts; but the 
petit jury, in all criminal cases, were to decide 
both the law and the facts, on a consideration of 
the whole case. That there must be some con- 
structive exposition of the terms used in the Con- 
stitution, “levying war against the United States.” 
That the question, what acts amounted to levying 


| war against the United States, or the Government 


thereof, was a question of law, and had been de- 


‘cided by Judges Patterson and Peters, in the cases 


of Vigol and Mitchel, and by Judges Iredell and 
Peters, in the case of John Fries, prisoner at the 
bar, in April 1799. That Judge Peters remained 
of the same opinion, which ae had twice before 
delivered, and he, this respondent, on long and 
great consideration, concurred in the opinion of 
Judges Patterson, Iredell,and Peters. ‘That to pre- 
vent unnecessary delay, and to save time on the 
trial of John Fries, and to prevent a delay of jus- 
tice, in the great number of civil causes depending 
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for trial at that term, the court had drawn up in lt ever was, and now is his opinion, that the peace 
writing, their opinion of the law, arising on the | and satety of the National Federal Government 
overt acts stated in the indictment against John | must be endangered by any other construction of 
Fries; and had directed David Caldwell, their | the terms “levying war against the United States,” 
clerk, to make out three copies of their opinion, | used by the Federal Constitution ; and he is coufi- 
one to be delivered to the attorney of the district, | dent that no judge of the Federal Government, no 
one to the counsel for the prisoner, and one to the | judge of a superior State court, nor any gentle- 
etit jury, after they shall have been empanelled | man of established reputation for legal knowl- 
and heard the indictment read to them by the | edge, would or could deliberately give a contrary 
clerk, and after the district attorney should have | opinion. ee 
stated to them the law on the overt acts alleged If, however, this opinion were erroneous, this 
in the indictment, as it appeared to him.” respondent would be far less censurable than his 

After these observations, this respondent deliv- | predecessors, by whose example he was led astray, 
ered one of the above-mentioned copiestothe afore-| and by whose authority he considered himself 
said William Lewis, then attending as one of the | bound. Was it an error to consider himself 

risoner’s counsel ; who read part of it, and then | bound by the authority of their previous decis- 

faid it down on the table before him. Some ob-| ions? If it were, he was led into the error by the 
servations were then made on the subject, by him | uniform course of judicial proceedings, in this 
and the above-mentioned Alexander James Dallas, | country and in England, and is supported in it, by 
who had then come into court; but this respondent | one of the fundamental principles of our juris- 
doth not now recollect those observations, and| prudence. Can such an error be a crime or mis- 
cannot undertake to state them accurately. demeanor ? 

And this respondent further saith, that the pa- If, on the other hand, the opinion be in itself 
per marked exhibit No. 2, and herewith exhibited, | correct, as he believes and insists that it is, could 
which, he prays leave to make part of this bis an-| the expression of a correct opinion on the law, 
swer, is a true copy of the original opinion,drawn | wherever and however made, mislead the jury, 
up by him and concurred in by the said Richard | infringe their rights, or give an improper bias to 
Peters, as above set forth, which original opinion | their judgments? Could truth excite improper 
is now in the possession of this respondent, ready | prejudice ? Could the jury be less prepared to hear 
to be produced to this honorable Court. He may | the law discussed, and to decide on it correctly, 
have erred in forming this opinion, and in the time | because it was correctly stated to them by the 
and manner of making it known to the counsel| court? And is not thata new kind of offence, 
forthe prisoner. If he erred in forming it, he erred | in this country at least, which consists in telling 
in common with his colleague and with two of | the truth, and giving a correct exposition of the 
his predecessors ; and he presumes to hope that an | law? 
error which has never been deemed criminal in| As to the second specific charge adduced in 
them, will not be imputed as a crime to him. who | support of the first article of impeachment, which 
was led into it by their example and their author- | accuses this respondent, “of restricting the coun- 
ity. If he erred in the time and manner of making | sel for the said Fries, from recurring to such Eng- 
known his opinion, he feels a just confidence, that | lish authorities as they believed apposite, or from 
when the reasons which he has alleged for his | citing certain statutes of the United States, which 
conduct, and by which it seemed to him to be| they deemed illustrative of the positions upon 
fully justified, shall come to be carefully weighed. | which they intended to rest the defence of their 
they will be sufficient to prove, if not that this con- | client,” this respondent admits that he did, on the 
duct was perfectly regular and correct, yet that | above-mentioned trial, express it as his opinion to 
he might sincerely have considered it as right ;| the aforesaid counsel for the prisoners, “ that the 
and that in a case where so much doubt may ex-| decisions in England, in cases of indictments for 
ist, to have committed a mistake, is not to have | treason at common law, against the person of the 
committed a crime. King, ought not to be read to the jury, on trials 

And this respondent further answering insists, | for treason under the Constitution and statutes of 
that the opinion thus delivered to the prisoner’s | the United States ; because such decisions could 
counsel, viz: that “any insurrection or rising of | not inform, but might mislead and deceive the 
any body of people within the United States, for | jury: that any decisions on cases of treason, in 
the purpose of resisting or preventing by force or | the courts of England, before the Revolution of 
violence, under any pretence whatever, the exe-| 1688, ought to have very little influence in the 
cution of any statute of the United States, for | courts of the United States; that he would per- 
levying or collecting taxes, or for any other ob-| mit decisions in the courts of England or of 
ject of a general or national concern, is levying | Great Britain, since the said Revolution, to be 
war against the United States, within the con-| read to the court or jury, for the purpose of show- 
templation and true meaning of the Constitution | ing what acts have been considered by those courts, 
of the United States,” is a legal and correct opin- | as a constructive levying of war against the King 
10n, supported not only by the two previous decis- | of that country, in his legal capacity, but nut 
ions above-mentioned, but also by the plainest | again.t his person; because levying war against 
principles of law and reason, and by the uniform | his Government was of the same nature as levy- 
tenor of legal adjudications in England and Great | ing war against the Government of the United 
Britain, from the Revolution in 1688 to this time. | Stales: but that such decisions, nevertheless, 
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were not to be considered as authorities binding | be presumed, unless the contrary appear by some 
on the courts and juries of this country, but mere- | direct proof, or some violent presumption, arisino 
ly in the light of opinions entitled to great respect, | from his general conduct on the trial, or from the 
as having been delivaved after full consideration, | glaring impropriety of the opinion itself. For je 
by men of great legal learning and ability. admits that cases may be supposed, of an opinion 

These are the opinions which he did, on that | delivered by a judge, so palpably erroneous, yp- 
occasion, deliver to the counsel for the prisoner, | just. and oppressive. as to preclude the possibility 
and which he then thought, and still thinks, it | of its having proceeded from ignorance or mistake 
was his duty to deliver. The counsellorsadmitted | Do the opinions now under consideration bear 
to practice in any court of justice are, in his opin- | any of these marks? This honorable Court need 
ion, and according to universal practice, to be 
considered as officers of such courts, and ministers | no such thing as treason at common law, since 
of justice therein, and as such subject to the direc- } the year 1350, when the statute of the 25th Ed- 
tion and control of the court, as to their conduct | ward III. chap. 2, declaring what alone should in 
in its presence, and in conducting the defence of | future be judged treason, was passed. Is it per- 
criminals on trial before it. As counsel, they owe | fectly clear that decisions made before that statute 
to the person accused, diligence, fidelity, and secre- | four hundred and fifty years ago, when England. 
cy, and to the court and jury, due and correct in- | together with the rest of Europe, was still wrapped 
formation, according to the best of their know- | in the deepest gloom of ignorance and barbarism 
ledge and ability, on every matter of law which | —when the system of English jurisprudence was 
they attempt to adduce in argument. The court, | still in its infancy—when law, justice, and reason, 
on the other hand, hath power, and is bound in | were perpetually trampled under foot by feudal op- 
duty, to decide and direct what evidence, whether | pression and feudal anarechy—when, under an able 
by record or by precedents of the decisions in | and vigorous manarch, everything was adjudged 
courts of justice, Is proper to be admitted for the | to be treason which he thought fit to call so, and, 
establishment of any matter of law or fact. Con-| under a weak one, nothing was considered as 
sequently, should counsel attempt to read to a jury, | treason which turbulent, powerful, and rebellious 
as a law still in force, a statute which had been | nobles thought fit to perpetrate—is it perfectly 
repealed, or a decision which had been reversed, | clear that decisions, made at such a time, and 





or the judgments of courts in countries whose laws | under such circumstances, ought to be received 
have no connexion with ours, it would be the | by the courts of this country as authorities to goy- 
duty of the court to interpose, and prevent such | ern their decisions, or lights to guide the under- 
an imposition from being practised on the jury. | standing of juries? Is it perfectly clear that 
For these reasons, this respondent thinks that his | decisions made in England, on the subject of 
conduct was correct, in expressing to the counsel | treason, before the Revolution of 1688, by which 
for Fries, the opinions stated above. He is not | alone the balance of the English constitution was 
bound to answer here for the corectness of those | adjusted, and the English liberties were fixed on 

inciples, though he thinks them incontestablg; | a firm basis; decisions made either during the 

t merely for the correctness of his motives in | furious civil wars in which two rival families 
delivering them. A contrary opinion would con- | contended for the Crown; when in the vicissitudes 
vert this honorable Court, from a Court of Im- | of war, death and confiscation, in the forms of 
peachment into a Court of Appeals; and lead di- | law, continually walked in the train of the vic- 
rectly to the strange absurdity, that whenever the | tors, and actions were treasonable or praiseworthy, 
judgment of an inferior court should be reversed | according to the preponderance of the party by 
on appeal or writ of error, the judges of that court | whose adherents they Were perpetrated; during 
must be convicted of high crimes and misde-| the reigns of three able and arbitrary monarchs 
meanors, and turned out of office: that error in| who succeeded this dreadful conflict, and relaxed 
judgment is a punishable offence, and that crimes | or invigorated the law of treason, according to 
may be committed without any criminal intention. | their anger, their policy, or their caprice; or dur- 





not be informed that there has existed in England, 


Against a doctrine so absurd and mischievous, so 
contrary to every notion of justice hitherto enter- 
tained, so utterly subversive of all that part of our 
system of jurisprudence, which has been wisely 
and humanely established for the protection of 
innocence, this respondent deems it his duty now, 
and on every fit occasion, to enter his protest and 
lift up his voice; and he trusts that in the discharge 
of this duty, infinitely more important to his coun- 


'ing those terrible struggles between the princi- 
| ples of liberty, not yet well defined or understood, 
/on one hand, and arbitrary power, insinuating 
‘itself under the forms of the constitution, on the 
other; struggles which presented at some times 
the wildest anarchy, at others, the extremes olf 
| servile submission, and, after having brought one 
_king to the scaffold, ended in the expulsion of 
|another from his throne ;—is it clear that deci- 





try than to himself, he shall find approbation and | sions on the law of treason, made in times like 
support in the heart of every American, of every | those, ought not only to be received as authorities 
man throughout the world, who knows the bless-| in the courts of this country, but also to have 
ings of civii liberty, or respects the principles of | great influence on their decisions? Is it clear that 





universal justice. 

It is only, then, for the correctness of his motives 
in delivering these opinions, that he can now be 
called to answer; and this correctness ought to 


| decisions made in England, as to what acts will 


ally, and not against his government, are applica- 
ble to the Constitution and laws of this country ? 


| amount to levying war against the king, person- 
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Js it clear that such English decisions on_the | intent to commit treason, is not treason by “levy- 
subject of treason as are applicable to our Con- | ing war” against the United States, unless it be 
stitution and laws, are to be received in cur courts, | followed by an attempt to carry such combination 
not merely as the opinions of learned and able | or conspiracy into effect, by actual force or vio- 
men, which may enlighten their judgment, but | lence. 3. The Constitution of the United States 
as authorities which ought to govern absolutely | is the fundamental and supreme law, and, having 
their decisions? Is all this so clear that a judge | defined the crime of treason, Congress could not 
could not honestly and sincerely have thought the | give any Legislative interpretation or exposition 
contrary ? that he could not have expressed an | of that crime, or of the part of the Constitution 
opinion to the contrary without corrupt and im- | by which it is defined. 4. The Judicial author- 
roper motives? If it be not thus clear, then | ity of the United States is alone vested with power 
must it be admitted that this respondent, sincerely | to expound their Constitution and laws. 
and honestly, and in the best of his judgment, And this respondent further answering saith, 
considered these decisions as wholly inadmissible, | that after the above-mentioned proceedings had 
or admissible only for the purposes and to the ex- | taken place in the said trial, it was postponed until 
tent which he pointed out. the next day. (Wednesday, April 23, 1800,) when, 
And if he did not so consider them, was it nct his | at the meeting of the court, this respondent told 
duty to prevent them from being read to the jury, | both the above-mentioned counsel for the prisoner, 
except under those restrictions, and for those pur- | that, “to prevent any misunderstanding of any- 
poses? Would his duty permit him to sit silently, |‘ thing that had passed the day before, he would 
and see the jury imposed on and misled? To sit | ‘ inform them, that, although the court retained 
silently and heara book read to them as con- |‘ the same opinion of the law, arising on the overt 
taining the law, which he knew did not con- |‘ acts charged in the indictment against Fries, yet 
tain the law? Such silence would havé rendered | ‘ the counsel would be permitted to offer arguments 
him a party to the deception, and would have |‘ to the court, for the purpose of showing them 
justly subjected him to all the contumely which | ‘ that they were mistaken in the law; and that the 
a conscientious and courageous discharge of his | ‘ court. if satisfied that they had erred in opinion, 
duty has so unmeritedly brought on his name. __| ‘ would correct it; and also that the counsel would 
With respect to the statutes of the United States, |‘ be permitted to argue before the petit jury that 
which he is charged with having prevented the |‘ the court were mistaken in the law.” And this 
prisoner’s counsel from citing on the aforesaid trial, | respondent added, that the court had given no 
he denies that he prevented any act of Congress | opinion as to the facts in the case, about which 
from being cited either to the court or jury on the | both the counsel had declared that there would 
said trial, or declared at any time that he would | be no controversy. 
not permit the prisoner’s counsel to read to the} After some observations by the said William 





jury or to the court any act of Congress whatever. | Lewis and Alexander James Dallas, they both de- 
Nor does he remember or believe that he expressed | clared to the court, “that they did not any longer 
on the said trial any disapprobation of the con- | consider themselves as the counsel for John Fries, 
duct of the circuit court, before whom the said | the prisoner.” This respondent then asked the 
case was first tried, in permitting the act of Con- | said John Fries, whether he wished the court to 
gress relating to crimes less than treason, com- | appoint other counsel for hisdefence? He refused 
monly called the Sedition Act, to be read to the | to have other counsel assigned ; in which he acted, 
jury. He admits indeed that he was thenand still | as this respondent believes and charges, by the 
is of opinion that the said act of Congress was | advice of the said William Lewis and Alexander 
wholly irrelevant to the issue, in the trial of John | James Dallas: whereupon, the court ordered the 
Fries, and therefore ought not to have been read | trial to be had on the next day, Thursday, the 24th 
tothe jury, or regarded by them. This opinion | of April, 1800. 

may be erroneous, but he trusts that the following | On that day the trial was proceeded in; and be- 
reasons on which it was founded will be consid-. fore the jurors were sworn, they were, by the di- 
ered by this honorable court as sufficiently strong | rection of the court, severally asked on oath, 
to render it possible, and even probable, that such | whether they were in any way related to the 
an opinion might be sincerely held and honestly | prisoner, and whether they had ever formed or 
expressed: 1. That Congress did not intend by | delivered any opinion as to his guilt or innocence, 
the Sedition law to define the crime of treason by | or that he ought to be punished? Three of them 
“levying war.” Treason and sedition are crimes | answering in the affirmative, were withdrawn 
very distinct in their nature, and subject to very | from the panel. The said John Fries was then 
different punishments—the former by death, and | informed by the court, that he had a right toechal- 
the latter by fine and imprisonment. 2. The Se- | lenge thirty-five of the jury, without showing any 
dition law makes a combination or conspiracy, | cause of challenge against them, and as many 
With intent to impede the operation of any law of | more as he could show cause of challenge against. 
the United States, or the advising or attempting | He did accordingly challenge peremptorily thirty- 
to procure any insurrection or riot, a high misde- | four of the jury, and the trial proceeded. In the 
meanor, punishable by fine and imprisonment; | evening, the court adjourned till the next day, 
but a combination or conspiracy with intent to | Friday, the 25th of April; when after the district 
prevent the execution of a law, or with intent to | attorney had stated the principal facts proved by 
raise an insurrection for that purpose, or even with | the witnesses, and had applied the law to those 









































































colleague, the said Richard Peters, delivered to 
the jury the charge contained and expressed in 
exhibit marked No. 3, and herewith filed, which 
he prays may be taken as part of this his answer. 
Immediately after the petit iry had delivered 
their verdict, this respondent informed the said 
Fries, from the bench, that if he, or any person 
for him, could show any legal ground, or sufficient 
cause to arrest the judgment, ample time would 
be allowed him for that purpose. But no cause 
being shown, sentence of death was passed on the 
said Fries, on Tuesday, the 2d day of May, 1800, 
the last day of the term; and he was afterwards 
ardoned by John Adams, then President of the 
Uaited States. 
And this respondent further answering saith, 
that if the two instances of misconduct, first stated 
in support of the general charge, contained in the 
first article of impeachment, were true as alleged. 
yet the inference drawn from them, viz: “that 
the said Fries was thereby deprived of the benefit 
of counsel for his defence,” is not true. He in- 
sists that the said Fries was deprived of the bene- 
fit of counsel, not by any misconduct of this re- 
spondent, but by the conduct and advice of the 
above-mentioned William Lewis and Alexander 
James Dallas, who having been, with their own 
consent, assigned by the court as counsel for the 
PEROeR withdrew from his defence, and advised 
im to refuse other counsel when offered to him 
by the court, ucder pretence that the law had 
been prejudged, and their liberty of conducting 
the defence, according to their own judgment, 
improperly restricted by this respondent ; but in 
reality because they knew the law and the facts 
to be against them, and the case to be desperate, 
and supposed that their withdrawing themselves 
under this pretence, might excite odium against 
the court; might give rise to an opinion that the 
prisoner had not been fairly tried ; and in the event 
of a conviction, which from their knowledge of 
the law and the facts they knew to be almost cer- 
tain. might aid the prisoner in an application to 
the President for a pardon. That such was the 
real motive of the said prisoner’s counsel, for de- 
priving their client of legal assistance on his trial, 
this respondent is fully persuaded, and expects to 
make appear, not only from the circumstances of 
the case, but from their own frequent and public 
declarations. 
As little can this respondent be justly charged 
with having, by any conduct of his, endeavored 
to “wrest from the jury their indisputable right 
‘to hear argument, and determine upon the ques- 
‘tion of law as well as the question of fact in- 
‘ volved in the verdict which they were required 
‘togive.” He denies that he did at any time de- 
clare that the aforesaid counsel should not at any 
time address the jury, or did in any manner hinder 
them from addressing the jury on the law as well 
on the facts arising in the case. It was expressly 
stated in the copy of his opinion delivered as above 
set forth to William Lewis, that the jury hada 
right to determine the law as well as the fact; 
and the said William Lewis and Alexander James 


facts, this respondent, with the concurrence of his 
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Dallas were expressly informed, before they de- 
clared their resoiution to abandon the defence, that 
they were at liberty to argue the law to the jury, 
This respondent believes that the said William 
Lewis did not read the opinion delivered to him 
as aforesaid, except a very small part at the be- 
ginning of it, and of course, acted upon it without 
knowing its contents ; and that the said Alexan- 
der James Dallas read no part of the said opinion 
until about a year ago, when he saw a very im- 
perfect copy, made in court by a certain W.S8. 
Biddle. 

And this respondent further answering, saith, 
that according to the Constitution of the United 
States, civil officers thereof, and no other persons, 
are subject to impeachment; and they only for 
treason, bribery, corruption, or other high crime 
or misdemeanor, consisting in some act done or 
omitted, in violation of some law forbidding or 
commanding it; on conviction of which act, they 
must be removed from office ; and may, after con- 
viction, be indicted and punished therefor, accord- 
ing tolaw. Hence, it clearly results, that no civil 
officer of the United States can be impeached, 
except for some offence for which he may be in- 
dicted at law: and that no evidence can be re- 
ceived on an impeachment, except such as on an 
indictment at law, for the same offence, would be 
admissible. That a judge cannot be indicted or 
punished according to law, for any act whatever, 
done by him in his judicial capacity, and in a 
matter of which he has jurisdiction, through error 
of judgment merely, without corrupt motives, 
however manifest his error may be, is a principle 
resting on the plainest maxims of reason and jus- 
tice, supported by the highest legal authority, and 
sanctioned by the universal sense of mankind, He 
bath already endeavored to show, and he hopes 
with success, that all the opinions delivered by 
him in the course of the trials now under consid- 
eration, were correct in themselves, and in the 
time and manner of expressing them; and that 
even admitting them to have been incorrect, there 
was such strong reason in their favor, as to remove 
from his conduct every suspicion of improper 
motives. If these opinions were incorrect, his 
mistake in adopting hes or in the time or man- 
ner of expressing them, cannot be imputed to him 
as an offence of any kind, much less us a high 
crime and misdemeanor, for which he ought to be 
removed from office; unless it can be shown by 
clear and legal evidence, that he acted from cor- 
rupt motives. Should it be considered that some 
impropriety is attached to his conduct, in the time 
and mode of expressing any of these opinions; 
still he apprehends, that a very wide difference 
exists between such impropriety, the casual effect 
of human infirmity, and a high crime and misde 
meanor for which he may be impeached, and 
must, on conviction, be removed from office. 

Finally, this respondent, having thus laid before 
this honorable Court a true state of his case, so 
far as respects the first article of impeachment, 
declares, upon the strictest review of his conduct 
during the whole trial of John Fries for treason, 
that he was not on that occasion unmindful of 
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the solemn duties of his office as judge; that 
he faithfully and impartially, and according to 
the best of his ability and understanding, dis- 
charged those duties towards the said John Fries ; 
and that he did not in any manner, during the 
said trial, conduct himself arbitrarily, unjustly, or 
oppressively, as he is accused by the honorable the 
ouse of Representatives. 

And the said Samuel Chase, for the plea to the 
said first article of impeachment, saith, that he is 
not guilty of any high crime or misdemeanor, as 
in and by the said first article is alleged ; and this 
he prays may be inquired of by this honorable 
Court, in such manner as law and justice shall 
seem to them to require. 

The second article of impeachment charges, 
that this respondent, at the trial of James Thomp- 
son Callender for a libel, in May 1800, did, “ with 
‘intent to oppress and procure the conviction of 
‘ the said Callender, overrule the objection of John 
‘ Basset, one of the jury, who wished to be ex- 
‘cused from serving on the said trial, beeruse he 
‘had made up his mind as to the publication from 
‘which the words, charged to be libellous in the 
‘indictment, were extracted.” 

In answer to this article, this respondent admits 
that he did, as one of the associate justices of the 
Supreme Court of the United States, hold the 
circuit court of the United States, for the district 
of Virginia, at Richmond, on Thursday the 22d 
day of May, in the year 1800, and from that day, 
tili the 30th of the same month; when Cyrus 
Griffin, then district judge of the United States 
for the district of Virginia, took his seat in the 
said court; and that during the residue of that 
session of the said court, which continued till the 
day of June, in the same year, this respon- 
dent and the said Cyrus Griffin held the said 
court together. But how far any of the other 
matters charged in this article, are founded in 
truth or law, appear from the following statement; 
which he submits to this honorable court, by way 
of answer to this part of the accusation. 

By an act of Congress passed on the 4th day of 
May, A. D, 1798, it is among other things en- 
acted, “That if any person shall write, print, utter 
‘or publish, or shall knowingly and wittingly as- 
‘ sist and aid in writing, printing, uttering or pub- 
‘lishing, any false, scandalous and malicious wri- 
‘ ting or writings against the President of the Uni- 
‘ted States, with intent to defame orto bring him 
‘into contempt or disrepute, such person, being 
* thereof convicted, shall be punished by fine, not 
‘exceeding two thousand dollars, and by impris 
‘onment, not exceeding two years:” and “that if 
*any person shall be prosecuted under this act, it 
* shall be lawful for him to give in evidence in his 
* defence, the truth of the matter contained in the 
* publication charged as a libel ; and the jury shall 
‘have a right to determine the law and the fact, 
funder the direction of the court, as in other 
* cases,” as in and by the said act, commonly call- 
ed the sedition law, tu which this respondent begs 
leave to refer this honorable Court, will more fully 
appear. 

At the meeting of the last above-mentioned 
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circuit court, this respondent, as required by the 
duties of his office, delivered a charge to the grand 
jury; in which, according to his constant practice, 
and to his duty as a judge, he gave in charge to 
them several acts of Congress for the punishment 
of offences, and among them, the above-mentioned 
act, called the sedition law; and directed the jury to 
make particular inquiry concerning any breaches 
of these statutes or any of them, within the dis- 
trict of Virginia. On the 24th day of May, 1800, 
the said jury found an indictment against one 
James Thompson Callender, for printing and pub- 
lishing, against the form of the said act of Con- 
gress, a false, scandalous, and malicious libel, 
called “The Prospect before Us,” against Jobn 
Adams. then President of the United States, in 
his official conduct as President; as appears by 
an official copy of the said indictment, marked 
exhibit No. 4, which this respondent begs leave 
to make part of this his answer. 

On Wednesday, the 28th day of the same 
month, May 1800, Philip Norbonne Nicholas, Esq., 
now attorney general of the State of Virginia, 
and George Hay, Esq., now district attorney of 
the United States, for the district of Virginia, ap- 
peared in the said circuit court as counsel for the 
said Callender; and on Thursday the 3d of June 
following, his trial commenced, before this re- 
spondent, and the said Cyrus Griffin, who then 
sat as assistant judge. The petit jurors being 
called over, eight of them appeared, namely, Rob- 
ert Gamble, Bernard Mackham, John Barrell, 
William Austin, William Richardson, Thomas 
Tinsley, Matthew Harvey, and Juhn Basset; who, 
as they came to the book to be sworn, were seve- 
rally asked on oath, by direction of the court, 
“ whether they had ever formed or delivered any 
opinion respecting the subject-matter then to be 
tried, or concerning the charges contained in the 
indictment?” They all answered in the nega- 
tive, and were sworn in chief to try the issue. 
The counsel fur the said Callender declaring that 
it was unnecessary to put this question fo the 
other four jurymen, William Mayo, James Hayes, 
Henry S. Shore, and John Prior, they also were 
immediately sworn in chief. No chailenge was 
made by the said Callender or his counsel, to any 
of these jurors; but the said counsel declared, that 
they would rely on the answer that would be given 
by the said jurors, to the question thus put by or- 
der of the court. 

After the above-mentioned John Basset, whom 
this respondent supposes and admits to be the 
person mentioned in the article of impeachment 
now under consideration, had thus answered in 
the negative to the question put to him by order 
of the court, as above-mentioned, which this re- 
spondent states to be the legal and proper ques- 
tion to be put to jurors on such occasions, he ex- 
pressed to the court his wish to be excused from 
serving on the said trial, because he had made up 
his mind, or had formed his opinion, “that the 
publication, called ‘The Prospect before Us, from 
which the words charged in the indictment as 
libellous were said to be extracted, but which he 
had never seen, was, according to the representa- 
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tion of it, which he had received, within the Se- 
dition law.” But the court did not consider this 
declaration by the said John Basset as a sufficient 
reason for withdrawing him from the jury, and 
accordingly directed him to be sworn in chief. 

In this opinion and decision, as in all the others 
delivered during the trial in question, this re- 
spondent concurred with his colleague, the afore- 
mentioned Cyrus Griffin, in whom none of these 
opinions have been considered as criminal. He 
contends that the opinion itself was legal and cor- 
rect; and he denies that he concurred in it. under 
the influence of any “spirit of persecution and 
injustice,” or with any “intent to oppress and 
procure the conviction of the prisoner ;” as is most 
untruly alleged by the second article of impeach- 
ment. His reasons were correct and legal. He 
will submit them with confidence to this honora- 
ble Court; which, although it cannot condemn 
him for an incorrect opinion, proceeding from an 
honest error in judgment, and ought not to take 
on itself the power of inquiring into the correct- 
ness of his decisions, but merely that of examin- 
ing the purity of his motives; will, nevertheless, 
weigh his reasons, for the purpose of judging how 
far they are of sufficient force, to justify a belief 
that they might have appeared satisfactory to him. 
If they might have so appeared, if the opinion 
which he founded on them be not so palpably and 
glaringly wrong, as to carry with it internal evi- 
dence of corrupt motives, he cannot in delivering 
it have committed an offence. 

This honorable Court need not be informed, 
that it is the duty of courts before which criminal 
trials take place, to prevent jurors from being 
excusedfor light and insufficient causes. If this 
rule were not observed, it would follow, that as 
serving on such trials as a juror, is apt to be a very 
disagreeable business, especially to those best qual- 
ified for it, there would be a great difficulty, and 
often an impossibility, in finding proper juries. 
The law has, therefore, established a fixed and 
general rule on this subject, calculated not to 
gratify the wishes or the unreasonable scruples of 

urors, but to secure to the party accused, as far as 

in the imperfection of human nature it can be 
secured, a fair and impartial trial. The criterion 
established by this rule is, “that the juror stands 
indifferent between the Government and the per- 
son accused, as to the matter im tissue, on the in- 
dictment.” This indifference is always, according 
to a well-known maxim of law, to be presumed, 
unless the contrary appear ; and the contrary may 
be alleged by way of excuse by the juror himself, 
or by the prisoner by way of challenge. Even if 
not alleged, it may be inquired into by the court 
of its own mere motion, or on the suggestion of 
the prisoner, and it may be established by the con- 
fession of the juror himself, on oath, or by other 
testimony. 

But in order to show that a juror does not 
“stand indifferent between the accuser and the 
accused, as to the matter in issue,” it is not suffi- 
cient to prove that he has expressed a general 
opinion, “that such an offence as that charged by 
the indictment ought to be punished ;” or “ that 


Trial of Judge Chase. 





the party accused, if guilty of the offence charged 
against him, ought to be punished ;” or “that a 
book, for printing and publishing which the party 
is indicted, comes within the law on which the 
indictment is founded.” All these are general 
expressions of opinion, as to the criminality of an 
act of which the party is accused, and of which 
he may be guilty; not declarations of an opinion 
that he actually is guilty of the offence with which 
he stands charged. It is impossible for any man 
in society to avoid having, and extremely difficult 
for him to avoid expressing, an opinion, as to the 
criminality or innocence of those acts, which, for 
the most part, are the subjects of indictments for 
offences of a public nature; such as treason, sedi- 
tion, and libels against the Government. Such 
acts always engage public attention, and become 
the subject of public conversation ; and if to have 
formed or expressed an opinion as to the gencral 
nature of those acts, were a sufficient ground of 
challenge to a juror, when alleged against him, or 
of excuse from serving when alleged by himself, 
it would be in the power of almost every offender 
to prevent a jury from being empannelled to try 
him, and of almost every man, to exempt himself 
from the unpleasant task of serving on such juries. 
The magnitude and heinous nature of an offence 
would give it a greater tendency to attract public 
attention, and to draw forth public expressions of 
indignation, and would thus increase its chance 
of impunity. 

To the present case this reasoning applies with 
peculiar force. The “Prospect before Us” is a 
libel so profligate and atrocious, that it excited 
disgust and indignation in every breast not wholly 
depraved. Even those whose interest it was in- 
tended to promote, were, as this respondent has 
understood and believes, either so much ashamed 
of it, or so apprehensive of its effects, that great 
pains were taken by them to withdraw it from 
public and general circulation. Of such a publi- 
cation, it must have been extremely difficult to 
find a man of sufficient character and information 
to serve on a jury, who had not formed an opin- 
ion. either from his own knowledge, or from re- 
port. The juror in the present case had ex- 
pressed no opinion. He had formed no opinion 
as to the facts. He had never seen the “ Pros- 
pect before Us,” and, therefore, could have form- 
ed no fixed or certain opinion about its nature 
or contents. They had been reported to him, and 
he had formed an opinion that if they were such 
as reported, the book was within the scope and 
operation of a law for the punishment of “ false, 
‘ scandalous and malicious libels, against the Pres- 
‘ jdent in his official capacity, written or published 
‘ with intent to defame him.” And who is there, 
that having either seen the book, or heard of it, 
had not necessarily formed the same opinion ? 

But this juror had formed no opinion about the 
guilt or innocence of the party accused; which 
depended on four facts wholly distinct from the 
opinion which he had formed. First, whether 
the contents of the book were really such as had 
been represented to him? Secondly, whether 
they should, on the trial, be proved to be true? 
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Thirdly, whether the party accused was really | in and by the said second article is alleged against 
the author or publisher of this book? And fourth-| him; and this he prays may be inquired of by 
ly, whether he wrote or published it “ with intent | this honorable Court, in such manner as law and 
to defame the President, or to bring him into con- | justice shall seem to them to require. 
tempt or disrepute, or to excite against him the| The third article of impeachment alleges that 
hatred of the good people of the United States ?” | ‘ this respondent “with intent to oppress and pro- 
On all these questions, the mind of the juror was | ‘ cure the conviction of the prisoner, did not per- 
rfectly at large, notwithstanding the opinion | ‘ mit the evidence of John Taylor, a material wit- 
which he had formed. He might, consistently | ‘ness in behalf of the said Callender, to be given 
with that opinion, determine them all in the neg- | ‘ in, on pretence that the said witness could not 
ative ; and it was on them that the issue between | ‘ prove the truth of the whole of one of the charges 
the United States and James Thompson Callen- | ‘ contained in the indictment, although the said 
der depended. Consequently, this juror, notwith- | ‘ charge embraced more than one fact.” 
standing the opinion which he had thus formed,| In answer to this charge, this respondent begs 
did stand indifferent as to the matter in issue, in | leave to submit the following facts and observa- 
the legal and proper sense, and in the only sense | tions. 
in which such indifference can ever exist; and; The indictment agaifst James Thompson Cal- 
therefore his having formed that opinion, was not | lender, which has been already mentioned, and of 
such an excuse as could have justified the court in | which a copy is exhibited with this answer, con- 
discharging him from the jury. sisted of two distinct and separate counts, each 
That this juror did not himself consider this | of which contained twenty distinct and indepen- 
opinion as an opinion respecting the “matter in | dent charges, or sets of words. Each of those sets 
issue,” appears clearly from this circumstance, | of words was charged as a libel against John 
that when called upon to answer on oath, “ whe-| Adams, as President of the United States, and 
ther he had expressed any opinion as to the matter | the twelfth charge embraced the following words, 
in issue ?” he answered that he had not. Which | “He (meaning President Adams) was a professed 
clearly proves that he did not regard the circum- | aristocrat; he proved faithful and serviceable to 
stance of his having formed this opinion, as a| the British interest.” The defence set up was 
legal excuse, which ought to exempt him of right | confined to this charge, and was rested upon the 
from serving on the jury; but merely suggested it | truth of the words. ‘To the other nineteen charges 
asa motive of delicacy, which induced him to! no defence of any kind was attempted or spoken 
wish to be excused. To such motives of delicacy, | of, except such as might arise from the supposed 
however commendable in the persons who feel | unconstitutionality of the sedition law; which, if 
them, it is impossible for courts of justice to yield, | solid, applied to the twelfth charge as well as to 
without putting it in the power of every man, un- | the other nineteen. It was to prove the truth of 
der pretence of such scruples, to exempt himself | these words that John Taylor, the person men- 
from those duties which all the citizens are bound | tioned in the article of impeachment now under 
to perform. Courts of justice must regulate them- | consideration was offered as a witness. It can 
selves by legal principles, which are fixed and} hardly be necessary to remind this honorable 
universal; not by delicate scruples, which admit | Court, that when an indictment for a libel con- 
of endless variety, according to the varying opin- | tains several distinct charges, founded on distinct 
ions and feelings of men. sets of words, the party accused, who in such cases 
Such were the reasons of this respondent, and | is called the “ traverser,” must be convicted, unless 
he presumes of his colleague the said Cyrus Grif- | he makes a sufficient defence against every charge. 
fin, for refusing to excuse the said John Basset, | His innocence on one, does not prove him iono- 
from serving on the jury above-mentioned. These | cent on the others. If the sedition law should be 
reasons, and the decisions founded on them, he | considered as unconstitutional, the whole indict- 
insists were legal and valid. But if the reasons | ment, including this twelfth charge, must fall to 
should be considered as invalid, and the decision | the ground, whether the words in question were 
as erroneous, can they be considered as so clearly | proved to be true or not. If the law should be 
and flagrantly incorrect, as to justify aconclusion | considered as constitutional, then the traverser, 
that they were adopted by this respondent, through | whether the words in the twelfth charge were 
improper motives? Are not these reasons suffi- | proved to be true or not, must be convicted on the 
ciently strong, or sufficiently plausible, to justify a | other nineteen charges, against which no defence 
candid and liberal mind in believing, that a judge | was offered. This conviction on nineteen charges 
might honestly have regarded them as solid? Has | would put the traverser as completely in the 
it not been conceded, by the omission to prosecute | power of the court, by which the amount of the 
Judge Griffin for this decision, that his error, if he | fine and the term of the imprisonment were to 
committed one, was an honest error? Whence| be fixed, as a conviction upon all the twenty 
this distinction between this respondent and his| charges. The imprisonment could not exceed 
colleague? And why is that opinion imputed to| two years, nor the fine be more than two thou- 
one as a crime, which in the other is considered as | sand dollars. If then this respondent were desir- 
innocent ? ous of procuring the conviction of the traverser, 
And the said Samuel Chase, for plea tothe said | he was sure of his object without rejecting the 
second article of impeachment, saith, that he is| testimony of John Taylor. If his temper to- 
not guilty of any high crime or misdemeanor, as | wards the traverser were so vindictive as to make 












































him feel anxious to obtain an opportunity and ex- 
cuse for inflicting on him the whole extent of pun- 
ishment permitted by the law, still a conviction 
on nineteen charges afforded this opportunity and 
excuse as fully as a conviction on twenty charges. 
One slander more or less, in such a publication 
as the “ Prospect before Us,” could surely be of no 
moment. To attain this object, therefore, it was 
not necessary to reject the testimony of Juhn 

Taylor. 

_ That the court did not feel this vindictive spirit 
is clearly evinced by the moderation of the pun- 
ishment, which actually was inflicted on the tra- 
verser, after he was convicted of the whole twenty 
charges. Instead of two thousand dollars, he was 
fined only two hundred, and was sentenced to 
only nine months’ imprisonment, instead of two 
years. And this respondent avers that he never 
felt or expressed a wish to go further; but that in 
this decision, as well as in every other given in 
the course of the trial, he fully and freely con- 
curred with his colleague, Judge Griffin. 

_ As a further proof that his rejection of this tes- 
timony did not proceed from any improper mo- 
tive, but from a conviction in his mind that it was 
legally inadmissible, and that it was therefore his 
duty to reject it, he begs leave to state that he in- 
terfered in order to prevail on the district attorney 
to withdraw his objection to those questions, and 
consent to their being put; which that officer re- 
fused to do, on the ground “that he did not feel 
himself at liberty to consent to such a departure 
from legal principles.” 

Hence appears the utter futility of a charge, 
which attributes to this respondent a purpose as 
absurd as it was wicked; and without the slight- 
est proof, imputes to the worst motives in him the 
same action, which in his colleague is considered 
as free from blame. But this respondent will not 
content himself with showing that his conduct in 
concurring with his colleague in the rejection of 
John Taylor’s testimony, could not have pro- 
ceeded from the motives ascribed to him; but he 
will show that this rejection, if not strictly legal 
and proper, as he believes and insists that it is, 
rests on legal reasons of sufficient force to satisfy 
every mind, that a judge might have sincerely 
considered it as correct. 

The words stated as the ground of the twelfth 
charge above-mentioned, are stated in the indict- 
ment as one entire and indivisible paragraph, 
constituting one entire offence. This respondent 
considered them at the trial, and still considers 
them as constituting one entire charge and one 
entire offence; and that they must be taken to- 
= in order to explain and support each other. 

tis clear that no words are indictable as libel- 
lous, except such as expressly, or by plain impli- 
cation, charge the person against whom they are 
published with some offence, either legal or moral, 

To be an “aristocrat,” is not in itself an offence, 
either legal or moral, even if it were a charge sus- 
ceptible of proof; neither was it an offence, either 
legal or moral, for Mr. Adams to be “ faithiul and 
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serviceable to the British interest,” unless he there- 
by betrayed or endangered the interests of hisown | 
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country which does not necessarily follow. and is 
not directly alleged in tue publication, These two 
phrases, therefore, taken separately, charge Mr, 
Adams with no offence of any kind; and, conse- 
quently, could not be indictable as libellous: but 
taken together, they convey the implication that 
Mr. Adams, being an “aristocrat,” that is, an ene- 
my to the republican Government of his own 
country, had subserved the British interest against 
the interest of his own country; which would, in 
his situation, have been an offence both moral 
and legal; to charge him with it was, therefore, 
libellous. 

Admitting, therefore, these two phrases to con- 
stitute one distinct charge, and one entire offence, 
this respondent considers and states it to be law, 
that no justification which went to part only of 
the offence, could be received. The plea of justi- 
fication must always answer the whole charge, or 
it is bad on the demurrer, for this plain reason, 
that the object of the plea is to show the party’s 
innocence; and he cannot be innocent if the accu- 
sation against him be supported in part. Where 
the matter of defence may be given in evidence, 
without being formally pleaded, the same rules 
prevail. The defence must be of the same na- 
ture, and equally complete, in one case as in the 
other. The pe difference is in the manner of 
bringing it forward. Evidence, therefore, which 
goes only to justify the charge in part, cannot be 
received, It is not, indeed, necessary that the whole 
of this evidence should be given by one witness. 
The justification may consist of several facts, 
some of which may be proved by one person, and 
some by another. But proof, in such cases, must 
be offered as to the whole, or it cannot be received. 

In the case under consideration, no proof was 
offered as to the whole matter contained in the 
twelfth article. No witness except the above- 
mentioned John Taylor was produced or men- 
tioned. When a witness is offered to a court and 
jury, itis the right and duty of the court to re- 
quire a statement of the matters intended to be 
proved by him. This is the invariable practice 
of all our courts, and was done most properly by 
this respondent and. his colleague, on the occasion 
in question. From the statement given by the 
traverser’s counsel of what they expected to prove 
by the said witness, it appeared that his testimony 
could have no possible application to any part of 
the indictment, except the twelfth charge above- 
mentioned, and but a very weak and imperfect 
application even to that part. The court, there- 
fore, as it was their right and duty, requested that 
the questions intended to be put to the witness, 
should be reduced to writing, and submitted to 
their inspection, so as‘to enable them to judge 
more accurately, how far those questions were 
proper and admissibie. This being done, the ques- 
tions were of the following tenor and effect: 

ist. “Did you ever hear Mr. Adams express 
any sentiments favorable to monarchy, or ‘aris- 
tocracy,’ and what were they ?” 

2d. “Did you ever hear Mr. Adams, while Vice 
President, express his disapprobation of the fund- 
ing system ? 
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3d. “Do you know whether Mr. Adams did 
not, in the year 1794, vote against the sequestra- 
tion of British debts, and also against the bill for 
suspending \ntercourse with Great Britain ?” 

he second question, it is manifest, had noth- 
ing to do with the charge; for Mr. Adams’s ap- 
probation or disapprobation of the funding sys- 
tem could not have the most remote tendency to 
rove that he was an aristocrat, or had proved 
aithful and serviceable to the British interest. 
In that part of the publication which furnishes 
the matter of the thirteenth charge in the indict- 
ment, it is indeed stated that Mr. Adams, “ when 
but in a secondary station, censured the funding 
system,” but these words are in themselves whol- 
ly immaterial; and no attempt was made, nor 
any evidence offered or spoken of, to prove the 
truth of the other matter contained in the thir- 


| interest,” were distinct and divisible, and consti- 

| tuted two distinct charges, which may perhaps 
| be the proper way of considering them, still the 
above-mentioned questions were improper and 
inadmissible, in that point of view. 

The first charge in that case is, that Mr. Adams 
| “was ao aristocrat.” Tobe an aristocrat, even if 
| any precise and definite meaning could be affixed 
|} to the term, is not an offence either legal or 
| moral; consequently, to charge a man with being 

an aristocrat is not a libel; and such a charge in 
an indictment for a libel, is wholly immaterial. 
| Nothing is more clear, than that immaterial mat- 
ters in legal proceedings ought not to be proved, 
and need not be disproved. In the next place, 
| the term “aristocrat” is one of those vague in- 
| definite terms, which admit not of precise mean- 


teenth charge. It was from their connexion with | ing, and are not susceptible of proof. What one 
that other matter that these words could alone de- | person might consider as aristocracy, another 
riveany importance ; and consequently theirtruth | would consider as republicanism, and a third as 


or falsehood was altogether immaterial, while 
that other matter remained unproved. This ques- 
tion, therefore, which went solely to those imma- 
terial words, was clearly inadmissible. The third 
question was in reality as far as the second from 
any connexion with the matier in issue, although 
its irrelevancy is not quite so apparent. Mr. 
Adams’s having voted against the two measures 
alluded to in that question, if he did in fact vote 
against them, could by no means prove that he 
was “ faithful and serviceable to the British inter- 
est,” in any sense, much less with those improper 
and criminal views, with which the publication in 
question certainly meant to charge him. He 
might, in the honest and prudent performance of 
his duty towards his Government and his coun- 
try, incidentally promote the interests of another 
country; but it was by no means competent for 
a jury to infer from thence, that he was “ faith- 
ful” to that other country, or, in other words, that 
he held the interests of that other country chiefly 
in view, and was actuated in giving his vote by a 
desire to promote them, independently of, or with- 
out regard to, the interests of his own country. 
Such an inference could not be made from the 
fact, admitting it to be true. The fact, if true, 
was no evidence to support such an inference, 
therefore the fact was immaterial; and as it is the 
province and duty of the court, in such circum- 
stances, to decide on the materiality of facts offered 
in evidence, it follows clearly that it was the right 
and duty of the court, in this instance, to reject 


the third question; an affirmative answer to which | 


could have proved nothing in support of the 
defence. 

The first question, therefore, and the only re- 
maining one proposed to be put to this witness, 


stood alone; and an affirmative answer to it, if 


it could have proved anything, could have proved 
only a part of the charge; namely, that Mr. 
Adams was an aristocrat. But evidence to prove 
a part only of an entire and indivisible charge 
Was inadmissible for the reasons stated above. 

If, on the other hand, the phrases in question, 
“that Mr. Adams was an aristocrat,” that “he had 


| democracy. If indictments could be supported 
{on such grounds, the guilt or innocence of the 
| party accused must be measured not by any fixed 
|or known rule, but by the opinions which the 
| jurors appointed to try him might happen to en- 
tertain, concerning the nature of aristocracy, de- 
mocracy,or republicanism. And, lastly, the ques- 
| tion itself was as vague, and as void of precise 
| meaning, as the charge of which it was intended 
to furnish the proof. The witness was called 


| 
upon to declare “whether he had heard Mr. 


| Adams express any and what opinions, favor- 
able to aristocracy or monarchy?” How was it 
to be determined, whether an opinion was favor- 
able to aristocracy or monarchy? One man would 
think it favorable and another not so, according 
to the opinions which they might respectively 
entertain, on political subjects. The first ques- 
tion, therefore, was inconclusive, immateral, and 
inadmissible. 
The second, as has already been remarked, was 
' wholly and manifestly foreign from the matter 
in issue. Mr. Adams’s dislike of the funding sys- 
| tem, if he did in fact dislike it, had nothing to do 
| with his aristocracy or his faithfulness to the 
| British interest. There is no pretence for say- 
|ing, that such a question ought to have been 
| admitted. 
| As to the third, “whether Mr. Adams had not 
| voted against the sequestration of British property, 
‘and the suspension of commercial intercourse 
| with Great Britain,” it has already been shown 
to be altogether improper; on the ground that 
|such votes, if given by Mr. Adams, were no 
evidence whatever of his having been “faithful 
and serviceable to the British interest.” If he 
had been so, provided it were, in his opinion, at 
the same time useful to the interests of his own 
| country, which it well might be, and the cuntrary 
of which is not alleged by this part of the publi- 
cation, taken separately, it was no offence of ei 
kind; and to charge nim with it was nota libel. 
The charge was, therefore, immaterial and futile, 
and no evidence fur or against it could properly 


be received. And, finally, if the charge had been 
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material, and the giving of these votes had been | act than the act of his colleague, who fully con- 
legal evidence to prove it, that fact was on record | curred in this measure. The measure, as he ap- 
in the journals of the Senate, and might have | apprehends and insists, was legal and proper ; his 
been proved by that record, or an official copy of | reasons for adopting it, and he presumes those of 
it. As this evidence was the highest of which | his colieague, he will submit to this honorable 
the case admitted, no inferior evidence of it, such | Court. in order to show that if he, in common 
as oral proof is well known to be, could be | with his colleague, committed an error, it was an 


admitted. error into which the best and wisest men might 
For these reasons this respondent did concur | have honestly fallen. 
with his colleague, the said Cyrus Griffin, in re-| It will not be denied, and cannot be doubted, 


jecting the three above-mentioned questions; but | that according to our laws, evidence, whether 
not any other testimony that the said John Taylor | oral or written, may be rejected and prevented 
might have been able to give. In this he insists | from going before the jury, on various grounds, 
that he acted legally and properly, according to | Ist, For incompetency ; where the source from 
the best of his ability. If he erred, it is impos- | which the evidence is attempted to be drawn, is 
sible, for the reasons stated by him in the begin- | an improper source: as if a witness were to be 
ning of his answer to this article, to suppose that | called who was infamous, or interested in the 
he erred wilfully: since he could have had no | event of the suit; or a paper should be offered in 
possible motive for a piece of misconduct so | evidence, which was not between the same par- 
shameful, and at.the same time so well calculated | ties, or was not executed in the forms prescribed 
to give offence. Ina point so liable to misap-| by law. 2d, for irrelevancy: when the evidence 
Rieeeaaios and misrepresentation, and so likely to | offered is not such as in law will warrant the 
e used as a means of exciting public odium | Jury to infer the fact intended to be proved; or 


against him, it is far more probable, that had he | where that fact, if proved, is immaterial to the 
been capable of bending his opinion of the law to | issue. For these reasons, and perhaps for others 
other motives, he would have admitted illegal | which might be specified, evidence may properly 
testimony; which, taken in its utmost effect, could | be rejected, in trials*before our courts. 
have had no tendency to thwart those plans of | As little can it be doubted that, according to 
vengeance against the traverser, under the influ- | our laws, the court, and not the jury, is the proper 
ence of which he is supposed to have acted. tribunal for deciding all questions relative to the 
If his error was an honest one, which, as his | admissibility of evidence. The effect of the evi- 
colleague also fell into it, might in charity be | dence, when received, is to be judged of by the 
supposed ; and, as there is not a shadow of evi- | jury ; but whether it ought to be received, must 
dence to the contrary, must in law be presumed ; | be determined by the court. This arises from the 
he cannot, for committing it, be convicted of any | very constitution of the trial by jury; one funda- 
offence, much less a high crime and misdemeanor, mental principle of which is, that the jury must 
for which he must, on conviction, be deprived of | decide the case, not according to vague notions, 
his office. secret impressions, or general belief, but, accord- 
And for plea to the said third article of im- | ing to legal and proper evidence delivered in court. 
peachment, the said Samuel Chase, saith, that he | So strictly is this rule observed, that if one juror 
is not guilty of any high crime or misdemeanor, | have any knowledge of the matter in dispute, it 
as in and by the said third article is alleged against | may influence his own judgment, but not that of 
him: this he prays may be inquired of by this | his fellow jurors, unless he state it to them on 
honorable Court, in such manner as law and jus- | oath, in open court; and nothing is more com- 
tice shall seem to them to require. mon than for our courts, after all the evidence 
The fourth article of impeachment alleges, | which the party can produce has been offered and 
that during the whole course of the trial of James | received, to tell the jury that there is no evidence 
Thompson Callender, above-mentioned, the con- | to support the claim, or the defence ; or when 
duct of this respondent was marked by “manifest { proof is offered of a certain fact, todetermine that 
injustice, partiality, and intemperance ;” and five | such fact is not proper to be given in evidence. 
particular instances of the “injustice, partiality,| Hence it results, and is every day’s practice, 
and intemperance,” are adduced. that when a witness is produced, or a writing is 
The first consists, “in compelling the prisoner’s | Offered in evidence, the opposite party, having a 
counsel to reduce to writing and submit to the right to object to the evidence if he should think 
inspection of the court, for their admission or re- | it improper, requires to be informed what the wit- 
jection, all questions which the said counsel | ness is to prove, or to see the writing before the first 
meant to propound to the above-mentioned John | is examined, or the second is read to the jury. 
Taylor, the witness.” The court has the same right, resulting necessa- 
This respondent, in answer to this part of the | rity from its power to decide all questions relative 
article now under consideration, admits that the | to the admissibility of evidence. This right our 
court, consisting of himself and the above-men- | courts are in the constant habit of exercising ; 
tioned Cyrus Griffiin, did require, the counsel for | not only when objections are made by the par- 
the traverser, on the trial of James Thompson | ties, but when, there being no objection, the 
Callender, above-mentioned, to reduce to writing | court itself has reason to suspect that the tes- 
the questions which they intended to put to the | timony is improper. In most cases, but not in 
said witness. But he denies that it is more his | all, consent by the opposite party removes all 
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objections to the admissibility of evidence, and | this respondent herewith exhibits, and begs leave 
courts sometimes infer consent from silence; but, | to make part of this answer; but he denies that 
as it is their duty to take care that no improper | any sufficient ground for a continuance until the 
or illegal evidence goes to the jury, unless the ob- | next term was disclosed by this affidavit; as he 
jection to it be removed by consent of parties, it is | trusts will clearly appear from the following facts 
consequently their duty, in all cases where they | and observations: 

see reason to suspect that the evidence offered is The trial of an indictment at the term when it 
improper, to ascertain whether consent has been | is found by the grand jury, is a matter of course, 
given, or whether the seeming acquiescence of | which the prosecutor can claim as a right, unless 
the opposite party has proceeded from inatten- | legal cause can be shown for a continuance. The 
tion. This is more particularly their duty in | prosecutor may consent to a continuance, but if 
criminal cases, where they are bound to be coun- | he withholds his consent, the court cannot grant 
sel for the Government, as well as for the party | a continuance without legal cause. Of the suffi- 
accused. ciency and legality of this cause, as of every other 

It being thus the right and duty of a court be- | question of law, the court must judge ; but it must 
fore which a trial takes place, to inform itself of | decide on this, as on every other point, according 
the evidence offered, so as to be able to judge | to the fixed and known rules of law. 
whether such evidence be proper, it results neces- One of the legal grounds, and the principal one 
sarily that they have a right to require, thit any | on which such a continuance may be granted, is 
question intended to be put to a witness, should | the absence of competent and material witnesses, 
be reduced to writing, for that is the form in| whom the party cannot produce at the present 
which their deliberation upon it may be most | term, but has a reasonable ground for expecting 
perfect, and their judgment will be most likely to | to be able to produce at the next term. Analo- 
be correct. In the case now under consideration, | gous to this, is the inability to procure, at the pres- 
the court did exercise this right. When the tes- | ent term, legal and material written testimony, 
timony of John Tay!or was offered, the court in- | which the party has a reasonable expectation of 
quired of the traverser’s counsel, what that wit- | being able to procure at the next term. 
ness was to prove. The statement of his testi- | These rules are as reasonable and just in them- 
mony given in answer, induced the court to sus- | selves, as they are essential to the due adminis- 
pect that it was irrelevant and inadmissible. They, | tration of justice, to the punishment of offences 
therefore, that they might have an opportunity | on the one hand, and to the protection of inno- 
for more careful and accurate consideration, called | cence onthe other. If the continuance of a cause, 
upon the counsel to state, in writing, the ques- | on the application of the party accused, were a 
tions intended to be put to the witness. | matter of right, it is manifest that no indictment 

This is the act done by the court, but concurred | would be brought to trial until after a delay of 
in by the respondent, which has been selected | many months. If, on the other hand, the grant- 
and adduced as one of the proofs and instances of | ing of a continuance depended not on fixed rules, 
“ manifest injustice, partiality, and intemperance” | but on the arbitrary will of the court, it would 
on his part. He owes an apology to this honora- | follow that weakness or partiality might induce 
ble Court for having occupied so much of its | @ court, on some occasions, to extend a very im- 
time with the refutation of a charge which has no | proper indulgence to the party accused; while, 
claim to serious consideration, except what it de- | on others, passion or prejudice might deprive him 
rives from the respect due to the honorable body | of the necessary means of making his defence. 
by which it was made, and the high character of | Hence the necessity of fixed rules, which the 
the court where it is preferred. judges are bound to expound and apply, under the 

The next circumstance stated by the article now | solemn sanction of their oath of office. 
under consideration, as an instance and proof of | The true and only reason for granting a continu- 
“manifest injustice, partiality, and intemperance” | ance, is, that the party accused may have the best 
in this respondent, is his refusal to postpone the trial | opportunity that the laws can afford to him, of 
of the said James Thompson Callender, “although | making his defence. But incompetent or imma- 
‘an affidavit was regularly filed, stating the ab- | terial witnesses could not be examined if they 
‘sence of material witnesses on behalf of the ac- | were present; and, consequently, their absence 
‘cused, and although it was manifest that, with | can deprive the party of no opportunity which 
‘the utmost diligence, the attendance of such | the lawsafford him, of making his defence. Hence 
* witnesses could not have been procured at that | the rule, that the witnesses must be competent 
‘ term.” and material. 

This respondent, in answer to this part of the Public justice will not permit the trial of offend- 
charge, admits that, in the above-mentioned trial, | ers to be delayed, on light or unfounded pretences. 
the traverser’s counsel did move the court, while | To wait for testimony which the party really 
this respondent sat in it alone, for a continuance | wished for, but did not expect to be able to pro- 
of the trial until the next term; not merely a | duce within some definite period, would certainly 
postponement of the trial, as the expressions | be a very light pretence; and to make him the 
used in this part of the article would seem to | judge, how far there was reasonable expectation 
import; and did file, as the ground work of their | of obtaining the testimony within the proper time, 
motion, an affidavit of the traverser, a true and | would put it in his power to delay the trial on the 
official copy of which (marked exnibit No. 5) | most unfounded pretences. Hence the rule, that 
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there must be reasonable ground of expectation, 
in the judgment of the court, that the testimony 
may be obtained within the proper time. 

It is therefore a settled and most necessary rule, 
that every application for a continuance, on the 
ground of obtaining testimony, must be supported 
by an affidavit, disclosing sufficient matter to satis- 
fy the court, that the testimony wanted “is com- 
petent and material,” and that there is “ reasonable 
expectation of procuring it within the time pre- 
scribed.” From a comparison of the affidavit in 
question with the indictment, it will soon appear 
how far the traverser in this case brought him- 
self within this rule. 

The absent witnesses, mentioned in the affidavit, 
are William Gardner, of Portsmouth in New 
Hampshire ; Tench Coxe, of Philadelphia, in Penn- 
sylvania; Judge Bee, of some place in South Caro- 
lina; Timothy Pickering, lately of Philadelphia, 
in Pennsylvania, but of what place at that time 
the deponent did not know; William B. Giles, of 
Amelia county, in the State of Virginia; Stevens 
Thompson Mason, whose place of residence is not 
mentioned in the affidavit, but was known to be in 
Loudon county, in the State of Virginia; and 
General Blackburn, of Bath county, in the said 
State. The affidavit also states, that the traverser 
wished to procure, as material to his defence, au- 
thentic copies of certain answers made by the 
President of the United States, Mr. Adams, to ad- 
dresses from various persuns; and also, a book en- 
titled “an Essay on Canon and Feudal Law,” or 
entitled in words to that purport, which was as- 
cribed to the President, and which the traverser 
believed to have been written by him; and also, 
evidence to prove that the President was in fact 
the author of that book. 

It is not stated, that the traverser had any rea- 
sonable ground to expect, or did expect, to pro- 
cure this book or evidence, or these authentic 
copies, or the attendance of any one of these wit- 
nesses, at the next term. Nor does he attempt to 
show in what manner the book, or the copies of 
answers to addresses, were. material, so as to ena- 
ble the court to form a judgment on that point. 
Here, then, the affidavit was clearly defective. 
His believing the book and copies to be material, 
was of no weight, unless he showed to the court, 
sufficient grounds for entertaining the same opinion. 
Moreover, he does not state where he supposes 
that this book, and those authentic copies, may be 
found: so as to enable the court to judge, how far 
a reasonable expectation of obtaining them might 
be entertained. On the ground of this book and 
these copies, therefore, there was no pretence for a 
continuance. As to the witnesses, it is manifest, 
that from their very distant an dispersed situation, 
there existed no ground of reasonable expecta- 
tion, that their attendance could be procured at 

the next term, or at any subsequent time. Indeed, 
the idea of postponing the trial of an indictment 
till witnesses could be convened at Richmond, 
from South Carolina, New Hampshire, and the 
western extremities of Virginia, is too chimerical 
to be seriously entertained. Accordingly, the 
traverser, though in his affidavit he stated them to 
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be material, and declared that he could not pro- 
cure their attendance at that term, could not ven- 
ture to declare, on oath, that he expected to pro- 
cure it at the next, or at any other time; much 
less that he had any reasonable ground for such 
an expectation, 
affidavit was clearly insufficient; and it was con- 
sequently the duty of the court to reject such ap- 
plication, 











On this ground, therefore, the 


But the testimony of these witnesses, as stated 


in the affidavit, was wholly immaterial ; and, there- 
fore, their absence was no ground for a continu- 
ance, had there been reasonable ground for expect- 


ing their attendance at the next term. 
William Gardner and Tench Coxe were to prove 


that Mr. Adams had turned them out of office, 
for their political opinionsor conduct. This applied 


to that part of the publication, which constituted 
the matter of the third charge in the indictment, 


in these words, “the same system of persecution 
extended all over the continent. 


Every person 
holding an office, must either quit it, or think and 
vote exactly with Mr. Adams.” Judge Bee was 
to prove, that Mr. Adams had advised and re- 


quested him by letter, in the year 1799, to deliver 


Thomas Nash, otherwise called Jonathan Robbins, 
to the British Consul, in Charleston. This might 
bave had some application to the matter of the 
seventh charge; which alleged that “ the hands 


of Mr. Adams, were reeking with the blood of 


the poor, friendless Connecticut sailor.” Timo- 
thy Pickering was to prove, that Mr. Adams, 
while President, and Congress was in session, was 
inany weeks in possession of important despatches, 
from the American Minister in France, without 
communicating them to Congress. This testi- 
mony was utterly immaterial; because, admitting 
the fact to be so, Mr. Adams was not bound, in 
any respect, to communicate those despatches to 
Congress, unless, in his discretion, he shouid think 
it necessary ; and also, because the fact, if true, 
had no relation to any part of the indictment. 
There are, indeed, three charges, on which it 
might at first sight seem to have some slight bear- 
ing. These are the eighth, the words furnishing 
the matter of whicu are, “ every feature in the Ad- 
ministration of Mr. Adams forms a distinct and 
additional evidence that he was determined, at all 
events, to embroil this country with France ;” 
the fourteenth, the words stated in which, allege, 
that “ by sending these Ambassadors to Paris, Mr. 
Adams and his British faction designed to do 
nothing but mischief ;” and the eighteenth, the 


matter of which states, “that in the midst of 


such a scene of profligacy and usury, the Presi- 
dent persisted as long as he durst, in making his 
utmost efforts for provoking a French war.” T'o 
no other charge in the indictment had the evi- 
dence of Timothy Pickering, as stated in the affi- 
davit, the remotest affinity. And surely, it will 
not be pretended by any man, who shall compare 
this evidence with the three charges above-men- 
tioned, that the fact intended to be proved by it, 
furnished any evidence proper to go to a jury, in 
support of either of those charges; that “ every fea- 
ture of his Administration formed a distinct and 
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additional evidence of a determination, at all 
events, to embroil this country with France,” that 
“in sending Ambassadors to Paris, he intended 
nothing but mischief,” that “in the midst ofa 
scene of profligacy and usury, he persisted, as 
long as he durst, in making his utmost effort for 
provoking a French war,” are charges, which 
surely cannot be supported or justified, by the 
circumstance of his “keeping in his possession, 
for several weeks, while Congress was in session, 
despatches from the American Minister in France, 
without communicating them to Congress,” which 
he was not bound to do, and which it was his duty 
not to do, if he supposed that the communication, 
at an earlier period, would be injurious to the pub- | 
lic interest. The testimony of William B. Giles 
and Stevens Thompson Mason was to prove, that 
Mr. Adams had uttered in their hearing certain | 
sentiments, favorable to aristocratic or monarchi- 
cal principles of Government. 

This had no application except to a part of the 
twelfth charge; which has been already shown 
to be wholly immaterial if taken separately, and | 
whoily incapable of a separate justification, if 
considered as part of an entire charge. And, lastly, 
it was to be proved by General Blackburn, that 
in his answer to an address, Mr. Adams avowed, 
“that there was a party in Virginia, which de- 
served to be humbled into dust and ashes, before 
the indignant frowns of their injured, insulted, | 
and offended country.” There were but two | 
charges in the indictment to which this fact, if | 
true, had the most distant resemblance. These | 
are the fifteenth and sixteenth, the words form- 
ing the matter of which,‘call Mr. Adams “an 
hoary-headed libeller of the Governor of Virginia, 
who with all the fury, but without the propriety 
or sublimity of Homer’s Achilles, bawled out, | 
to arms, then, to arms!” and “ who, floating on 
the bladder of popularity, threatened to make 
Richmond the centre point ofa bonfire.” It would 
be an abuse of the patience of this honorable | 
Court, to occupy any part of its time in proving | 
that the fact intended to be proved by General 
Blackburn could not in the slighest degree sup- | 
port or justify such charges as these. This is the | 
account given of the testimony of the absent wit- | 
nesses, by the affidavit filed as the ground of the | 
motion fora continuance. From a comparison | 
of it with the indictment, it will appear, that out | 
of twenty charges in the indictment, there were | 
but eight, to which any part of the testimony of | 
those witnesses had the most distant allusion: | 
and that of those eight charges there are five, 
which the testimony, having some allusions to | 
them, could not in the slightest degree support. 
Twelve charges, therefore, remained without even 
an attempt to justify them; and seventeen were 
wholly destitute of any legal or sufficient jusiifi- 
cation. Onthese seventeen charges, therefore, the 
traverser must have been convicted ; even if the 
remaining three had been completely justified by 
the testimony of the absent witnesses. The con- 
Viction on these seventeen charges, or even on one 
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of them, would have put it into the power of the 
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whole extent allowed by the law. If the truth 
of these three charges, admitting it 'o be estab- 
lished, could not have any effect in mitigating the 
punishment, which depended on the court and 
not on the jury, the court in passing sentence 
might make, and in this case actually did make, 
the fullest abatement on that account that the tes- 
timony if adduced would warrant. 

This testimony, therefore, was in every view 
immaterial; and had it been material, there existed 
no ground of reasonable expectation that it could 
be obtained at the next term, or any future term. 
For these reasons, and not from criminal motives, 
which without the least shadow of proof are as- 
cribed to him, this respondent did overrule and re- 
ject the motion for a continuance till the next 
term; as it was his duty to do, since he had no 
discretion in the case, but was bound by the rules 
of law. 

But in order to afford every accommodation to 
the traverser and his counsel, which it was in his 
power to give, this respondent did offer to post- 
pone the trial for a month, or more, in order to 
afford them full time for preparation, and for pro- 
curing such testimony as was within their reach. 
This indulgence they thought proper to refuse. 

On Monday. the second. and Tuesday, the third 
day of June, 1800, when Judge Griffin had taken 
his seat in court, and wason the bench, the coun- 
sel for the traverser renewed their motion fora 
continuance, founded on the same affidavit; and 
after a full hearing and consideration of the argu- 
ment, the court, Judge Griffin concurring, over- 
ruled the motion, and ordered the trial to proceed. 

If this decision be correct, as he believes and 
insists that it is, no offence could be committed by 
him in making or concurring in it. It wasa pro- 
per and legal performance of his duty as a judge. 
If it be erroneous, still the error. if an honest one, 
cannot be an offence, much less a high crime and 
misdemeanor; andas in his colleague it has been 
considered as an honest error, he confidently trusts 
it will be considered so in him also. 

To the third charge adduced in support of the 
article now under consideration, the charge of using 
“unusual, rude, and contemptuous expressions, 
towards the prisoner’s counsel,” and of “falsely 
insinuating, that they wished to excite the public 
fears and indignation, and to produce that insub- 
ordination to law, to which the conduct of this 
respondent did manifestly tend,” he cannot answer 
otherwise than by a general denial. A charge so 
vague, admits not of precise or particular refuta- 
tion. He denies that there was anything unusual 
or intentionally rude or contemptuous in his con- 
duct or his expressions towards the prisoner’s coun- 
sel; that he made any false insinuation whatever 
against them, or that his own conduct tended in 
any manner to produce insubordination to law. 
On the contrary, it was his wish and intention to 


' treat the counsel with the respect due to their 


situation and functions, and with the decorum due 
to his own character. He thought it his duty to 
restrain such of theirattempts as he considered im- 
proper, and to overrule motions made by them, 


court to fine and imprison the traverser, to the | which he considered as unfounded in law; but 
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this it was his wish to accomplish in the manner 
least likely to offend, from which every con- 
sideration concurred in dissuading him. He did 
indeed think at that time, and still remains under 
the irapression, that the conduct of the traverser’s 
counsel, whether from intentivn or not he will 
not undertake to say, was disrespectful, irritating, 
and highly incorrect. That conduct which he 
viewed in this light, might have produced some 
irritation in a temper naturally quick and warm, 
and that this irritation might, notwithstanding 
his endeavors to suppress it, have appeared in his 
manner and in his expressions, he thinks not im- 
robable; for he has had occasions of feeling and 
amenting the want of sufficient caution and self- 
command, in things of this nature. But he con- 
fidently affirms, that his conduct in this particular 
was free from intentional impropriety; and this 
respondent denies, that any part of his conduct 
Was such as ought to have induced the traverser’s 
counsel to “abandon the cause of their client,” 
nor does he believe that any such cause did induce 
them to take that step. On the contrary, he be- 
lieves that it was taken by them under the influ- 
ence of passion, or for some motive into which 
this respondent forbears at this time to inquire. 
And this respondent admits that the said traverser 
was convicted, and condemned to fine and im- 
prisonment, but not by reason of the abandonment 
of his defence by his counsel; but because the 
charges against him were clearly proved. and no 
defeace was made or attempted against far the 
greater number of them. 

The fourth charge in support of this article at- 
tributes to this respondent “repeated and vexa- 
tious interruptions of the said counsel, which at 
length induced them to abandon the cause of their 
client, who was therefore convicted,and condemned 
to fine and imprisonment.” To this charge, also, 
it is impossible to give any other answer buta 
general denial. Heavers that he never interrupted 
the traverser’s counsel vexatiously, or except when 
he considered it his duty to do so. 

It cannot be denied that courts have power to 
interrupt counsel, when in their opinion the cor- 
rectness of proceeding requires it. In this, as in 
everything else, they may err. They may some- 
times act under the influence of momentary pas- 
si0n OF irritation, to which they in common with 
other men are liable. But unless their conduct 
in such cases, though improper or ill-judged, be 
clearly shown to proceed, not from human in- 
firmity, but from improper motives, it cannot be 
imputed to them as an offence, much less asa 
crime or misdemeanor. 

Lastly, this respondent is charged under this 
article, with an “indecent solicitude, manifested 
by him, for the conviction of the accused, unbe- 
coming even a public prosecutor. but highly dis- 
graceful to the character of a judge, as it was sub- 
versive of justice.” This is another charge of 
which it is impossible to give a precise refutation, 
and to a general denial of which, this respondent 
must therefore confize himself. He denies that he 
felt any sulicitude whatever for the conviction of 
the traverser; other than the general wish natural 
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to every friend of truth, decorum, and virtue, that 
persons guilty of such offences, as that of which 
the traverser stood indicted, should be brought to 
punishment for the sake of example. He has no 
hesitation to acknowledge, that his indignation 
was strongly excited, by the atrocious and profli- 
gate libel which the traverser was charged with 
having written and published. This indignation, 
he believes, was felt by every virtuous and hon- 
orable man in the community, of every party, 
who had read the book in question, or become ac- 
quainted with its contents. How properly it was 
felt, will appear from the book itself, which this 
respondent has ready to produce to this honorable 
court; from the parts of it incorporated into the 
indictment now under consideration; and from 
further extracts contained in the paper marked 
exhibit No. 6, which this respondent prays leave 
to make part of this his answer. He admits, and 
itcan never be to him asubject of self-reproach 
or a cause of regret, that he partook largely in this 
general indignation, but he denies that itin any 
manner influenced his conduct towards the traver- 
ser, which was regulated by a conscientious regard 
to his duty and the laws. He moreover contends, 
that a solicitude to procure the conviction of the 
traverser, however unbecoming his character as 
a judge, would not have been an offence, had he 
felt it; unless it had given rise to some miscon- 
duct on his part. Intentions and feelings, unless 
accompanied by actions, do not constitute crimes 
in this country ; where the guilt or innocence of 
men is not judged of by their wishes and solici- 
tudes, but by their conduct and its motives. And 
this respondent thinks it his duty, on this occasion, 
to enter his solemn protest against the introduc- 
tion in this country of those arbitrary principles, 
at once the offspring and the instruments of des- 
potism, which would make “high crimes and 
misdemeanors” to consist in “rude and contemp- 
tuous expressions,” in “vexatious interruptions 
of counsel,” and in the manifestation of “ indecent 
solicitude” for the conviction of a most notorious 
offender. Such conduct is, no doubt, improper 
and unbecoming in any person, and much more 
so in a judge: but it is too vague, too uncertain, 
and too susceptible of forced interpretations, ac- 
cording to the impulse of passion or the views of 
policy, to be admitted into the class of punishable 
offences, under a system of law whose certainty 
and precision in the definition of crimes is its 
greatest glory, and the greatest privilege of those 
who live under its sway. 

In concluding his rd against those charges 
contained in the fourth article of impeachment, 
he declares, that his whole conduct in that trial 
was regulated by a strict regard to the principles 
of law, and by an honest desire to do justice be- 
tween the United States and the party accused. 
He felt a’sincere wish, on the one hand, that the 
traverser might establish his innocence, by those 
fair and sufficient means which the law allows; 
and a determination, on the other, that he should 
not, by subterfuges and frivolous pretences, sport 
with the justice of the country, and evade that 
punishment of which, if guilty, he was so proper 
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an object. These intentions, he is confident, were process,” which leave it perfectly in the disere- 
legal and laudable; and if, in any part of his con-| tion of the court what process shall issue, pro- 
duct, he swerved from this line, it was an error | vided it be such as is proper for bringing the of- - 
of his judgment and not of his heart. fender to answer to the presentment, are omitted 
And the said respondent for plea to the said | in this article of impeachment. 
fourth article of impeachment, saith, that he is} From these words it is perfectly manifest that 
not guilty of any high crime’and misdemeanor, | the law of Virginia, admitting it to apply, did not 
as in and by the said fourth article is alleged | order a summons to be issued, but left it perfectly 
against him, and this he prays, may be inquired | in the discretion of the court to issue a summons, 


of by this honorable Court, in such manner as law 
and justice shall seem to require. 

The fifth article of impeachment charges this 
respondent with having awarded “a capias against 
the body of the said James Thompson Callender, 
indicted for an offence not capital, whereupon the 
said Callender was arrested and committed to 
close custody, contrary to law in that case made 
and provided.” 

This charge is rested, Ist, on the act of Con- | 
gress of September 24, 1789, entitled “An act to | 
establish the judicial courts of the United States,” | 
by which it is enacted “that for any crime or 
offence against the United States, the offender 
may be arrested, imprisoned, or bailed, agreeably 
to the usual mode of process, in the State where 
such offender may be found.” And, 2dly, on a | 
law of the State of Virginia, which is said to pro- 
vide “that upon presentment by any grand jury, 
of an offence not capital, the court shall order 
the clerk to issue a swmmons against the person | 
or persons so offending, to appear and answer 
such presentment at the nert court.” It is con- | 
tended, in support of this charge, that the act of | 
Congress above-mentioned made the State law | 
the rule of proceeding, and that the State law was 
violated by issuing a capias against Ca!lender, in- | 
stead of a summons. 

_ The first observation to be made on this part of 
the case is, that the date of the law of Virginia is | 
not mentioned in the article. A very material | 
omission! For it cannot be contended, that by the | 
act of Congress in question, which was passed for 
establishing the laws of the United States, and | 
regulating their proceedings, it was intended to 
render those proceedings dependent on all future | 


| 





or such other process as they should judge proper. 
It is, therefore, a sufficient answer to this article 
to say, that this respondent considered a capias as 
the proper process, and therefore ordered it to 
issue; which he admits that he did immediately 
after the presentment was found against the said 
Callender by the grand jury. 

This he is informed, and expects to prove, has 
been the construction of this law by the courts of 
Virginia, and their general practice. Indeed it 
would be most strange if any other construction 
or practice had been adopted. There are many 
offences not capital, which are of a very danger- 


ous tendency, and on which-very severe punish- 
| ment is inflicted by the laws of Virginia; and to 
/enact by law that in all such cases, however no- 


torious or profligate the offenders might be, the 
courts should be obliged, after a presentment by a 
grand jury, to proceed against them by summons, 
would be to enact, that as soon as their guilt was 
rendered extremely probable, by the presentment 
of a grand jury, they should receive regular no- 
tice to escape from punishment by flight or con- 
cealment. 

It will also appear, as this respondent believes, 
by a reference to the laws and practice of Virginia, 
into which he has made all the inquiries which 
circumstances and the shortness of time allowed 
him for preparing his answer would permit, that 
all the cases in which a summons is considered as 
the only proper process, are cases of petty offences, 
which, on the presentment of a grand jury, are to 
be tried by the court in a summary way, without 
the intervention of a petit jury. Therefore these 
provisions had no application to the case of Cal- 
lender, which could be no otherwise proceeded 


acts of the State Legislatures. The intention | on than by indictment, and trial on the indict- 





certainly was to adopt, to a certain limited ex- 


tent, the regulations existing in the States at the | 


ment by a petit jury. 
It must be recollected that the act of Congress 


time of passing the act. Consequently, a law of | of September 24, 1789, enacts, section 14, “that 


Virginia, passed after this act, can have no opera- 
tion on the proceedings under it. But by refer- 
ring to the law of Virginia in question, it will be 
found to bear date on November 13. 1792, more 


which it is said to have been adopted. But th 





‘ 
than three years after this act of Congress, by | 


the courts of the United States shall have power 
to issue writs of scire facias, habeas corpus, and 
all other writs not specially provided for by statute, 
which may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the prin- 
ciples and usages of laws.” Consequently, the 


omission of the date of this law of Virginia is not | circuit court, where the proceedings in question 


the most material oversight which has been made 
in citing it. Its title is, “An act directing the 
method of proceeding against free persons charged 
With certain crimes,” &c., and it enacts, section 
28th, “that upon presentment made by the grand 
jury, of an offence not capital, the court sha!l or- 
der the clerk to issue a summons, or other proper 
process, against the person or persons so presented, 
to appear and answer at the next court.” It will 
be observed that these words, “or other proper 





took place, had power to issue a capias against. 
the traverser, on the presentment, unless the State 
law above-mentioned governed the case, ard con- 
tained something to restrain the issuing of that 
writ in such acase. This respondent contends, 
for the reasons above stated, that this State law 
neither applied to the case, nor contained any- 
thing to prevent the issuing of a capias, if it had 
applied. 

Thus it appears that this respondent, in order- 
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ing a capias to issue against Callender, decided | is supposed to provide, “that in cases not capital, 








correctly, as it certainly was his intention to do. | the vffender shall not be held to answer any pre- 
But he claims no other merit than that of upright | sentment of a grand jury, until the court next 


intention in this decision ; for when he made the 
decision, he was utterly ignorant that such a law 
existed in Virginia; and declares he never heard 
of it till this article was reported by a committee 
of the House of Representatives during the present 
session of Congress. This law was not men- 
tioned on the trial either by the counsel or the 
traverser, or by Judge Griffin, who certainly had 
much better opportunities of knowing it than this 
respondent, and who, no doubt, would have cited 
it had they known it and considered it as appli- 
cable to the case. This respondent well knows 
that, in a criminal view, ignorance of the law ex- 
cuses no man in offending against it; but this 
maxim applies not to the decision of a judge; in 
whom ignorance of the law in general would 
certainly be a disqualification for this office, though 
not a crime; but ignorance of a particular act of 
assembly, of a State where he was an utter 
stranger, must be considered as a very pardon- 
able error, especially as the counsel for the pris- 
oner, to whose case that law is supposed to have 
applied, forebore or omitted to cite it; and asa 
judge of the State, always resident in it. and long 
conversant with its local laws, either forgot this 
law, or considered it as inapplicable. 

Such is the answer which this respondent 
makes to the fifth article of impeachment. If he 
erred in this case, it was through ignorance of 
the law, and surely ignorance under such circum 
stances cannot be a crime, much less a crime and 
misdemeanor, for which he ought to be removed 
from his office. If a judge were impeachable for 
acting against law from ignorance only, it would 
follow that he would be punished in the same 
manner for deciding against law wilfully, and for 
deciding against it through mistake. In other 
words, there would be no distinction between ig- 
norance and design, between error and corruption. 

And the said respondent, for plea to the said 
fifth article of impeachment, saith, that he is not 
guilty of any high crime and misdemeanor, as in 
and by the said fifth article is alleged against him; 
and this he prays may be inquired of by this hon- 
orable Court, ia such manner as law and justice 
shall seem to them to require. 

The sixth article of impeachment alleges that 
this respondent, “ with intent to oppress and pro- 
cure the conviction of the said James Thompson 
Callender, did, at the court aforesaid, rule and ad- 
judge the said Callender to trial, during the term 
at which he, the said Callender, was presented 
and indicted, contrary to the law in that case made 
and provided.” 

This charge also is founded, Ist, on the act of 
Congress of September 24, 1789, above-mentioned, 
which enacts, section 34, “that the laws of the 
several! States, except where the Constitution, 
treaties, or statutes of the United States shall 
otherwise provide, shall be regarded as the rules 
of decision, in trials at common law, in the courts 
of the United States, in cases where they apply ;” 
and, 2dly, on a law of the State of Virginia, which 
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preceding that during which such presentment 
shall have been made.” This law, it is contended, 
is made the rule of decision by the above-men- 
tioned act of Congress, and was violated by the 
refusal to continue the case of Callender till the 
next term. 

In answer to this charge this respondent de- 
elares, that he was at the time of making the 
above-mentioned decision wholly ignorant of any 
such law of Virginia as that in question ; that no 
such law was adduced or mentioned by the coun- 
sel of Callender, in support of their motion fora 
continuance; neither when they first made it, be- 
fore this respondent sitting alone, nor when they 
renewed it, after Judge Griffin had taken his seat 
in court; that no such law was mentioned by 
Judge Griffin, who concurred in overruling the 
mouon for a continuance and ordering on the 
trial; which he could not have done had he 
known that such a law existed, or considered it as 
applicable to the case; and that this respondent 
never heard of any such law until the articles of 
impeachment now under consideration were re- 
ported, in the course of the present session of 
Congress, by a committee of the House of Rep- 
resentatives. 

A judge is certainly bound to use all proper 
and reasonable means of obtaining a knowledge 
of the laws which he is appointed to administer ; 
but, after the use of such means, to overlook, mis- 
understand, or remain ignorant of some particular 
law, is at all times a very pardonable error. It is 
much more so in the case of a Judge of the Su- 
preme Court of the United States, holding a cir- 
cult court in a particular State, with which he is 
a stranger, and with the local laws of which he 
can have enjoyed but very imperfect opportuni- 
ties of becoming acquainted. It was foreseen by 
Congress, in establishing the circuit courts of the 
United States, that difficulties and inconveniences 
must frequently arise from this source, and to ob- 
viate such difficulties, it was provided that the 
district judge of each State, who having been a 
resident of the State, and a practitioner in its 
courts, had all the necessary means of becoming 
acquainted with its local laws, should form a part 
of the circuit court in hisown State. The Judge 
of the Supreme Court is expected, with reason, 
to be well versed in the general laws; but the 
local laws of the State form the peculiar province 
of the district judge, who may be justly consid- 
ered as particularly responsible for their due ob- 
servance. If, in the case in question, this respond- 
ent overlooked or misconstrued any local law of 
the State of Virginia, which ought to have gov- 
erned the case, it was equally overlooked and mis- 
understood, not only by the prisoner’s counsel 
who made the motion, and whose peculiar duty 
it was to know the law and bring it into the view 
of the court, but also by the district judge, who 
had the best opportunities of knowing and under- 
standing it, and in whom, nevertheless, this over- 
sight or mistake is considered as a venal error, 
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while in this respondent it is made the ground of | quired under the State laws; which by virtue of 
a criminal charge. | this provision are, when they come in question in 

This respondent further states, that after the | the courts uf the United States, to be governed by 
most diligent and the most extensive inquiry | the laws under which they accrued. 


which the time allowed for preparing this answer | 
would permit, he can find no law in Virginia 
which expressly enacts, that “in cases not capital, 
‘the offender shall not be held to answer any pre- | 
‘sentment of a grand jury, until the court next | 
‘ succeeding that during which such presentment 
‘ shall have been made.” This principle he sup- | 
oses to be an inference drawn by the authors of | 
the articles of impeachment. from the law of Vir- 


ginia mentioned in the answer to the preceding | 


If in these opinions this respondent be incorrect, 
it is an honest error: and he contends that neither 
such an error in the construction of a law, nor 
his ignorance of a local State law which he had 
no opportunity of knowing, and of which the 
counsel for the party whose case it is supposed to 
have affected were equally ignorant, can be con- 
sidered as an offence liable to impeachment, or to 
any sort of punishment or blame. 

And for plea to the said sixth article of inf 


article, the law of November 15th, 1792, which | peachment, the said Samuel Chase saith, that he 
provides “that upon presentment made by the | !s not guilty of any high crime or misdemeanor, as 
‘grand jury of an offence not capital, the court | in and by the said article is alleged against him; 
‘shall order the clerk to issue a summons, or other | and this he prays may be inquired of by this hon- 


*‘ proper process, against the person or persons so 
‘presented, to appear and answer such present- | 
‘ment at the nex’ court.” This law, he con- | 
ceives, does not warrant the inference so drawn 
from it, because it speaks of presentments and not of | 
indictments, which are very different things ; and | 
is, as he is informed, confined by practice and 
construction, in the State of Virginia, to cases of 
small offences, which are to be tried by the court 
itself, upon the presentment, without an indict- 
ment or the intervention of a petit jury. But, for 
cases, like that of Calleader, where an indictment | 
must follow the presentment, this law made no | 
rovision. Further, the State laws are directed | 
by the above-mentioned act of Congress, to be the | 
rule of decision in the courts of the United States | 
only “in cases where they apply.” Whether they | 
apply or not to a particular case, is a question of | 
law, to be decided by the court where such case | 
is pending, and an error in making the decision is 
not a crime, nor even an offence, unless it can be 
shown to have proceeded from improper motives. 
This respondent is of opinion that the law in 


—— did not apply to the case of Callender, | ‘ 
or the reasons stated above; and, therefore, that | ‘ 


it would have been his duty to disregard it, even | 


had it been made known to him by the counsel 
for the traverser. 


And, in the last place, he contends, that the | ‘ 
law of Virginia in question, is not adopted by the | ‘ 


above-mentioned act of Congress as the rule of 


decision, in such cases as that now under consid- | ‘ 
eration. That act does, indeed, provide: “ that |‘ 


‘the laws of the several States, except where the | 
‘ Constitution, treaties, or statutes of the United | 
* States shall otherwise provide, shall be regarded 
‘as rules of decision in trials at common law, in 
‘the courts of the United States, in cases where 


ean relate only to rights acquired under the State 
laws which come into question on the trial; and 
not to forms of process or modes of proceeding, 





as this respondent apprehends, have any applica- 


orable Court, in such manner as law and justice 
shall seem to them to require. 


The seventh article of impeachment relates to 


| some conduct of this respondent in his judicial 


capacity, at a circuit court of the United States 
held at Neweastle, in the State of Delaware, in 
June, 1800. The statement of this conduct, made 


‘in the article, is altogether erroneous; but if it 
| were true, this respondent denies that it contains 
| any matter for which he is liable to impeachment. 


It alleges that, “ disregarding the duties of his of- 


| fice, he did descend from the dignity of a judge, 


and stoop to the level of aninformer.” This high 
offence consisted, according to the article, first, 
“in refusing to discharge the grand jury although 
‘entreated by several of the said jury to do so.” 
Secondly, in “observing to the said grand jury, 
‘after the said grand jury had regularly declared 
‘through their foreman, that they had found no 


‘bills of indictment, and had no presentments to 


‘ make, that he the said Samuel Chase understood 
‘*that a highly seditious temper had manifested 
‘ itself in the State of Delaware, among a certain 
class of people, particularly in Newcastle coun- 
ty, and more especially in the town of Wilming- 
‘ton, where lived a most seditious printer, unre- 
‘strained by any principle of virtue, and regard- 
less of social order, that the name of this printer 
was .” Thirdly, “in then checking himself 
as if sensible of the indecorum which he was 
‘committing.” Fourthly, in adding “ that it might 
be assuming too much to mention the name of 
this person; but it becomes your duty, gentle- 
‘men, to inquire diligently into this matter,” or 
words to that effect. And, fifthly, “in authorita- 
‘tively enjoining on the District Attorney of the 
‘United States, with intention to procure the 


|* prosecution of the printer in question, the neces- 
‘they apply.” But this provision, in his opinion, | ‘ 


sity of procuring a file of the papers to which he 


'* alluded. and by a strict examination of them to 


‘find some passage which might furnish the 


‘groundwork of a prosecution against the 
anterior or preparatory to the trial. Nor can it, | 


* printer.” 
These charges amount in substance to this: 


tion to indictments for offences against the stat- | that the respondent refused to discharge a grand 
utes of the United States, which cannot with any | jury, on’ their request, which is every day’s prac- 
propriety be called “trials at common law.” It | tice,and which he was bound to do, if he believed 
relates merely, in his opinion, to civil rights ac- | that the due administration of justice required 
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their longer attendance; that he directed the at- In these proceedings, this respondent acted ac- 


tention of the grand jury to an offence against a 
statute of the United States, which, he had been 
informed, was committed in the district; and that 
he desired the District Attorney to aid the grand 
jury, in their inquiries concerning the existence 
and nature of this offence. By these three acts, 
each of which it was his duty to perform, he is 
alleged “to have degraded his high judicial func- 
* tions, and tended to impair the public confidence 
‘in, and respect for, the tribunals of justice, so 
* essential to the public welfare.” 

That this honorable Court may be able to form 
@orrectly its judgment, concerning the transaction 
mentioned in this article, this respondent submits 
the following statement of it, which he avers to 
be true, and expects to prove: 

On the 27th day of June, 1800, this respondent, 
as one of the associate justices of the Supreme 
Court of the United States, presided in the circuit 
court of the United States, then held at Newceas- 
tle, in and for the district of Delaware, and was 
assisted by Gunning Bedford, Esq., then district 
judge of the United States for that district. At 
the opening of the court on that day, this respond- 
ent, according to his duty and his uniform prac- 
tice, delivered a charge to the grand jury, in 
which he gave in charge to them several statutes 
of the United States, and, among others, an act 
of Congress, passed July 14th, 1798, entitled “An 
act in addition to the act for the punishment of 
certain crimes against the United States,” and 
commonly called the “sedition law.” He directed 
them to inquire concerning any breaches of those 
statutes, and especially of that commonly called 
the sedition law, within the district of Delaware. 

On the same day, before the usual hour of ad- 
journment, the grand jury came into court, and 
informed the court that they had found no indict- 
ment or presentment, and had no business before 
them, for which reason they wished to be dis- 
charged. Tuis respondent replied, that it was 
earlier than the usual hour of discharging a grand 
jury ; and that business might occur during the 
sitting of the court. He also asked them if they 
had no information of publications within the dis- 
trict, that came under the sedition law, and add- 
ed, that he had been informed that there was a 
paper called the Mirror, published at Wilming- 
ton, which contained libellous charges against the 
Government and President of the United States: 
that he had not seen that paper, but it was their 
duty to inquire into the subject; and if they had 
not turned their attention to it, the attorney for 
the district would be pleased to examine a file of 
that paper, and if he found anything that came 
within the sedition law, would lay it before them.” 
This is the substance of what the respondent said 
to the grand jury on that occasion, and, he be- 
lieves, nearly his words; on the morning of the 
next day they came into court and declared that 
they had no presentments or indictments to make. 
on which they were immediaiely discharged. 
The whole time, therefore, for which they were 
detained, was twenty-four hours, far less than is 
generally required of grand juries. 
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cording to his sense of what the duties of his office 
required. It certainly was his duty to give in 
charge to the grand jury, all such statutes of the 
United States as provided fur the punishment of 
offences, and, among others, that called the sedi- 
tion act ; into all offences against which act, while 
it continued in force, the grand jury were bound 
by their oaths to inquire. In giving it in charge, 
together with the other acts of Congress for the 
punishment of offences, he followed, moreover, 
the example of the other judges of the Supreme 
Court, in holding their respective circuit courts, 
He also contends, and did then believe, that it 
was his duty, when informed of an offence, which 
the grand jury had overlooked, to direct their at- 
tention towards it, and to request for them, and 
even to require, if necessary, the aid of the District 
Attorney in making their inquiries. In thus dis- 
charging what he conceives to be his duty, even 
if he committed an error in so considering it, he 
denies that he committed or could commit any 
offence whatever. 

With respect to the remarks which he is charged 
by this article with having made to the grand 
jury relative to “a highly seditious temper. which 
he had understood to have manifested itself in the 
State of Delaware, among a certain class of peo- 
ple, particularly in Neweastle countv, and more 
especially in the town of Wilmington,” and rela- 
tive to “a most seditious printer, residing in Wil- 
mington, unrestrained by any principle of virtue, 
and regardless of social order ;” this respondent 
does not recollect or believe, that he made any 
such observations. But if he did make them, it 
could not be improper in him to tell the jury that 
he had received such information, if in fact he 
bad received it; which was probably the case, 
though he cannot recollect it with certainty at 
this distance of time. 
he did receive it, was correct so far as regarded 
the printer in question, will fully appear from a 
file of the paper called the *‘ Mirror of the Times,” 
&c., published at Wilmington, Delaware, from 
February 5th to March 19th, 1800, inclusive, 
which he has lately obtained, and is ready to pro- 
duce to this honorable Court, when necessary, 
and some extracts from which are contained in 
the exhibits severally marked No. 7, which he 
prays leave to make part of this his answer. 

And for plea to the said seventh article of im- 
peachment, the said Samuel Chase saith, that he 
is not guilty of any high crime or misdemeanor, 
as in and by the said seventh article is alleged 
against him, and this he prays may be inquired 
of by this honorable Court, in such manner as 
law and justice shall seem to them to require. 

The eighth article of impeachment charges that 
this respondent, ¢dlarddmading the duties and dig- 
‘ nity of his official character did, ata circuit court 
‘ for the district of Maryland, held at Baltimore, in 
‘the month of May, 1803, pervert his official right 
‘and duty to address the grand jury then and 
- there assembled, on the matters coming within 


‘the province of the said jury for the purpose of 


‘ delivering to the said grand jury an intemperate 
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‘and inflammatory political harangue, with intent 
‘to excite the fears and resentment of the said 
‘grand jury, and of the good people of Maryland, 
‘ against their State governmentand constitution,” 
‘and also that this respondent, “under pretence of 
‘ exercising his judicial right to address the grand 
‘ jury as aforesaid, did endeavor to excite the odium 
‘of the said grand jury, and of the good people of 
‘ Maryland, against the Government of the United 
' States, by delivering opinions which were, at that 
‘time and as delivered by him, highly indecent, 
‘ extra judicial, and tending to prostitute the high 
‘judicial character with which he was invested to 
‘the low purpose of an electioneering partisan.” 

In answer to this charge this respondent admits 
that he did, as one of the associate justices of the 
Supreme Court of the United States, preside in a 
circuit court held at Baltimore in and for the dis- 
trict of Maryland, in May, 1803, and did then de- 
liver a charge to the grand jury, and express in 
the conclusion of it some opinions as to certain 

ublic measures, both of the Government of Mary- 
and and of that of the United States. But he de- 
nies that, in thus acting, he disregarded the duties 
and dignity of his judicial character, perverted 
his official right and duty to address the grand 
jury, or had any intention to excite the fears or 
resentment of any person whatever against the 
Government and Constitution of the United States 
or of Maryland. He denies that the sentiments 
which he thus expressed were “intemperate and 
inflammatory,” either in themselves or in the man- 
ner of delivering; that he did endeavor to excite 
the odium of any person whatever against the 
Government of the United States, or did deliver 
any opinions which were in any respect indecent, 
or which had any tendency to prostitute his judi- 
cial character to any low or improper purpose. 
He denies that he did anything that was unusual, 
improper, or unbecoming in a judge, or expressed 
any opinions, but such as a friend to his country 
and a firm supporter of the Governments, both of 
the State of Maryland and of the United States, 
might entertain. For the truth of what he here 
says, he appeals confidently to the charge itself : 
which was read from a written paper now in his 
possession ready to be produced. A true copy of 
all such parts of this paper as relate to the subject 
matter of this article of impeachment, is con- 
tained in the exhibit marked No. 8, which he 
rays leave to make part of this his answer. 
hat part of it which relates to the article now 
under consideration is in these words: 

“You know, gentlemen, that our State and na- 
tional institutions were framed to secure to every 
member of the society equal liberty and equal 
rights; but the late alteration of the Federal Judi- 
ciary, by the abolition of the office of the sixteen 
circuit judges, and the recent change in our State 
constitution by the establishing universal suffrage, 
and the further alteration that is contemplated in 
our State judiciary. (:f adopted,) will in my judg- 
ment take away all security for property and per- 
sonal liberty. ‘The independence of the National 
Judiciary is already shaken to its foundation, and 
the virtue of the people alone can restore it. The 
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independence of the judges of this State will be 
entirely destroyed if the bill for the abolishing 
the two supreme courts should be ratified by the 
next General Assembly. Thechange of the State 
constitution, by allowing universal suffrage, will, 
im my opinion, certainly and rapidly destroy all 
ere to property and all security to personal 
iberty; and our republican constitution will sink 
into a mobocracy, the worst of all possibie govern- 
ments. 

“T can only lament that the main pillar of our 
State constitution has been thrown down by the 
establishment of wniversal suffrage. By this 
shock alone the whole building totters to its base, 
and will crumble into ruins before many years 
elapse, unless it be restored to its original state. 
If the independency of your State judges, which 
your bill of rights whale declares ‘to be essen- 
tial to the impartial administration of justice, 
and the great security to the rights and liberties 
of the people, shall be taken away, by the @ati- 
fication of the bill passed for that purpose, it will 
precipitate the destruction of your whole State 
constitution, and there will be nothing left in it 
worthy the care or support of freemen.” 

Admitting these opinions to have been incor- 
rect and unfounded, this respondent denies that 
there was any law which forbids him to express 
them in a charge toa grand jury, and be contends 
that there can be no offence without the breach 
of some law. The very essence of despotism con- 
sists in punishing acts which, at the time when 
they were done, were forbidden by no law. Ad- 
mitting the expression of political opinions by a 
judge, in his charge to a grand jury, to be im- 
proper and dangerous, there are many improper 
and very dangerous acts, which not being forbid- 
den by law, cannot be punished. Hence the ne- 
cessity of new penal laws, which are from time 
to time enacted for the prevention of acts not be- 
fore forbidden, but found by experience to be of 
dangerous tendency. It has been the practice in 
this country, ever since the beginning of the Rev- 
olution which separated us from Great Britain, 
for the judges to express from the bench, by way 
of charge to the grand jury, and to enforce to the 
utmost of their ability such political opinions as 
they thought correct and useful. There have 
been instances in which the Legislative bodies of 
this country have recommended this practice to 
the judges; and it was adopted by the judges of 
the Supreme Court of the United States as soon 
as the present Judicial system was established. 

If the Legislature of the United States consid- 
ered this practice as mischievous, dangerous, or 
liable to abuse, they might have forbidden it by 
|law; to the penalties of which, such judges as 
might afterwards transgress it, would be justly 
subjected. By not forbidding it, the Legislature 
has given to it an implied sanction; end for that 
Legislature to punish it now by way of impeach- 
ment would be to convert into crime, by an ex 
post facto proceeding. an act which, when it was 
done and at all times before, they had themselves 
virtually declared to be innocent. Such conduct 
would be utterly subversive of the fundamental 
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principle on which free government rests ; and | 
would form a precedent for the most sanguinary | 
and arbitrary persecutions under the forms of | 
law. 

Nor can the incorrectness of the political opin- 
ions thus expressed have any influence in decid- 
ing on the guilt or innocence of a judge’s conduct 
in expressing them. For if he should be consid- 
ered as guilty or innocent, according to the sup- 
posed correctness or incorrectness of the opinion | 
thus expressed by him, it would follow that error | 
in political opinion, however honestly entertained, 
might be a crime; and that a party in power 
might, under this pretext, destroy any judge who | 
might happen, in a charge to a grand jury, to say | 
something capable of being construed by them into 
a political opinion adverse to their own system. 

There might be some pretence for saying, that 
for a judge to utter seditious sentiments with in- | 
—— excite sedition, would be an impeachable | 
offéfrce, although such a doctrine would be liable 
to the most dangerous abuses, and is hostile to the 
fundamental principles of our Constitution, and | 





to the best established maxims of our criminal | 





jurisprudence. But, admitting this doctrine to be 
correct, it cannot be denied that the seditious in- 
tention must be proved clearly, either by the most 
necessary implication from the words themselves, 
or by some overt acts of a seditious nature con- 
nected with them. In the present case no such 
acts are alleged, but the proof of a seditious intent 
must rest on the words themselves. By this rule 
this respondent is willing to be judged. Let the | 
opinions which he delivered be examined, and if | 
the members ofthis honorable Court can lay their | 
hands on their hearts, in the presence of God, and 
say that these opinions are not only erroneous, but 
seditious also, and carry with them internal evi- 
dence of an intention in this respondent to excite | 
sedition, either against the State or General Gov- 
ernment, he is content to be found guilty. 

In making this examination, let it be borne in 
mind, that to oppose a depending measure by en- 
deavoring to convince the public that it is impro- 
per, and ought not to be adopted; or to promote 
the repeal of a law aiready passed by endeavoring | 
to convince the public that it ought to be re- 
pealed, and that such men ought to be elected to | 
the Legislature as will repeal it; to attempt, io | 
fine, the correction of public measures by argu- | 
ments tending to show their improper nature, or | 
destructive tendencv, never has been or can be 
considered as sedition in any country where the 
principles of law and liberty are respected; but 
is the proper and usual exercise of that right of 
opinion and speech which constitutes the distin- 





guishing feature of free government. The abuse | 


of this privilege by writing and publishing as 


facts malicious falsehoods, with intent to defame, | 


is punishable as libellous in the courts having 
jurisdiction of such offences; where the truth or 
falsehood of the facts alleged, and the malice or 
correctness of the intention form the criterion of 
guiltand innocence. But the character of libel- 


HISTORY OF CONGRESS. 


Trial of Judge Chase. 





lous, much less of seditious, has never been ap- 


plied to the expression of opinions concerning the | 
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tendency of public measures, or to arguments 
urged for the purpose of opposing them, or of 
effecting their repeal. To apply the doctrine of 
sedition or of libels to such cases, would instantly 
destroy all liberty of speech, subvert the main 
pillars of free government, and convert the tribu- 
nals of justice into engines of party vengeance, 
To condemn a public measure, therefore, as per- 
nicious in its tendency ; to use arguments for proy- 
ing it to be so, and to endeavor by these means to 
prevent its adoption, if still depending, or to pro- 
cure its repeal in a regular and Constitutional 
way, if it be already adopted, can never be con- 
sidered as sedition, or in any way illegal. 

The first opinion expressed to the grand jury 
on the occasion in question, by this respondent, 
was, that “the late alteration of the Federal Ju- 


| diciary, by the abolition of the office of the six- 


teen circuit judges ; and the recent change in our 
State Constitution, by establishing universal suf- 
frage; and the further alteration that was then 


| contemplated in our State Judiciary, if adopted,” 


would, in the judgment of this respondent, “ take 
away all security for property and personal liber- 
ty.” That is, “these three measures, if the last of 
them, which is still depending, should be adopted, 
will, in my opinion, form a system whose perni- 
cious tendency must be, to take away the security 
for our property and our personal liberty, which 
we have hitherto derived from the salutary restric- 
tions laid by the authors of our Constitution on 
the right of suffrage, and from the present consti- 
tution of our courts of justice.” What is this 
but an argument to persuade the people of Mary- 
land to reject the alterations in their State Judi- 
ciary which were then proposed; which this res- 
pondent, as a citizen of that State, had a right to 
oppose; and the adoption of which depended on 
the Legislature then to be chosen? If this be se- 
dition, then will it be impossible to express an 
opinion opposite to the views of the ruling party 
of the moment, or to oppose any of their meas- 
ures by argument, without becoming subject to 
such punishment as they may think proper to 
inflict. 

The next opinion is, that “the independence of 
the national Judiciary was also shaken to its foun- 
dation, and that the virtue of the people alone 
could restore it.” In other words, * The act of 
Congress for repealing the late circuit court law, 
and vacating thereby the offices of the judges, has 
shaken to its foundation the independence of the 


| national Judiciary, and nothing but a change in 


the representation of Congress, which the return 
of the people to correct sentiments alone can 
effect, will be sufficient to produce a repeal of this 
act, and thereby restore to its former vigor the 
part of the Federal Constitution which has been 
thus impaired.” 

This is the obvious meaning of the expression ; 
and it amounts to nothing more than an argument 
in favor of that change, which this respondent 
then thought and still thinks to be very desirable ; 
an argument, the force of which as a patriot he 
might feel, and which as a free man he had a 
right to advance. 
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The next opinion is, that “the independence of 
the judges of the State of Maryland would be en- 
tirely destroyed if the bill for abolishing the two 
supreme courts should be ratified by the next 
General Assembly.” This opinion, however in- 
correct it may be, seems to have been adopted by 
the people of Maryland, to whom this argument 
against the bill in question was addressed : for at 


the next session of the Legislature this bill, which | 


went to change entirely the constitutional tenure 
of judicial office in the State, and to render the 
subsistence of the judges dependent on the Legis- 
Jature. and their continuance in office on the Ex- 
ecutive, was abandoned by common consent. 

All the other opinions expressed by this respon- 
dent, as above mentioned, bear the same charac- 
ter with those already considered. They are ar- 
guments addressed to the people of Maryland. for 
the purpose of dissuading them from the adoption 
of a measure then depending, and of inducing 
them, if possible, to restore to its original state 
that part of their constitution relating to the right 
of suffrage, by a repeal of the law, which had been 
made for its alteration. 


Such were the objects of this respondent in de- | 


livering those opinions, and he contends that they 
were fair, proper, and legal objects, and that he 
had a right to pursue them in this way—a right 
sanctioned by the universal practice of this coun- 
try, and by the acquiescence of its various Legis- 
lative authorities. 
and obvious meaning of the opinions which he 
delivered, and which he believes to be correct. It 


is not now necessary to inquire into their correct- | 


ness; but if incorrect, he denies that they con- 
tain anything seditious, or any evidence of those 


improper intentions which are imputed to him | 


by this article of impeachment. He denies that 
in delivering them to the grand jury he commit- 


ted any offence, infringed any law, or did any- | 


thing unusual, or heretofore considered in this 
country as improper and unbecoming a judge. If 
thfs article of impeachment can be sustained on 
these grounds, the liberty of speech’ on national 


concerns, and the tenure of the judicial office un- | 


der the Government of the United States, must 
hereafter depend on the arbitrary will of the 
House of Representatives and the Senate, to be 
declared on impeachment, after the acts are done, 


which it may at any time be thought necessary to | 


treat as high crimes and misdemeanors. 


And the said Samuel Chase, for plea to the said | 


eighth article of impeachment, saith, that he is 


not guilty of any high crime and misdemeanor, | 


as in and by the said eighth article is alleged 
against him, and this he prays may be inquired of 
by this honorable Court, in such manner as law 
and justice shall seem to them to require. 

This respondent bas now laid before this hon- 


orable Court, as well as the time allowed him | 


would permit, all the circumstances of the case, 
with an humble trust in Providence, and a con- 
sciousness that he has discharged all his official 


duties with justice and impartiality, to the b. st of 


hisknowledge and abilities ; and that intentionally 
he hath committed no crime or misdemeanor, or 
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Such, he contends, is the true | 
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any violation of the Constitution or laws of his 
country. Confiding in the impartiality, inde- 
pendence, and integrity of his judges, and that 
they will patiently bear, and conscientiously de- 
termine this case, without being influenced by the 
spirit of party, by popular prejudice, or political 
motives, he cheerfully submits himself to their 
decision. 

If it shall appear to this honorable court, from 
the evidence produced, that he hath acted in his 
judicial character with wilful injustice or par- 
tiality, he doth not wish any favor, but expects 
that the whole extent of the punishment permit- 
ted in the Constitution will be inflicted upon him. 

If any part of his official conduct shall appear 
to this honorable court, stricti juris, to have been 
illegal, or to have proceeded from ignorance or 
error in judgment; or if any part of his conduct 
shall appear, although not illegal, to have been 
| irregular or improper, but not to have flown from 
a depravity of heart, or any unworthy motive, 
he feels confident that this court will make allow- 
ance for the imperfections and frailties incidental 
to man. 

He is satisfied that every member of this tribu- 
nal will observe the principles of humanity and 
justice, and will presume him innocent until his 
guilt shall be established by legal and creditable 
witnesses, and will be governed in his decision by 
the moral and Christian rule of rendering that 
justice to this respondent which he would wish to 


| receive. 


This respondent now stands not merely before 
an earthly tribunal, but also before that awful 





| Being whose presence fills all space, and whose 


all-seeing eye more especially surveys the tem- 
ples of justice and religion. In a little time, his 
accusers, his judges, and himself, must appear at 
the bar of Omnipotence, where the secrets of all 
hearts shall be disclosed, and every human being 
shall answer for his deeds done in the body, and 
shall be compeiled to give evidence against him- 
self, in the presence of an assembled universe. 
To his Omnipotent Judge, at that awful hour, he 
now appeals for the rectitude and purity of his 
| conduct, as to all the matters of which he is this 
| day accused. 

He hath now only to adjure each member of 
this honorable Court, by the living God, and in 
his holy name, to render impartial justice to him, 
|according to the Constitution and laws of the 
United States. He makes this solemn demand 
of each member by all his hopes of happiness in 
the world to come, which he will have voluntarily 
| renounced by the oath he has taken, if he shall wil- 
| fully do this respondent injustice, or disregard the 
| Constitution or laws of the United States, which 
| he has solemnly sworn to make the rule and stand- 
_ard of his judgment and decision. 
| Mr. Ranpocrn, on behalf of the Managers, re- 
| quested time to consult the House of Representa- 
| tives, and likewise to be furnished with a copy 
|of the answer of Judge Chase, for the purpose of 
| making a replication to it. 

The Prestpent said the Senate would take the 
request into consideration, and make known to 
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the House of Representatives such order as should | House of Representatives that th 


be taken thereon. 
Whereupon, the Senate, at the suggestion of the 
President, retired to their Legislative apartment. 


On Wednesday, the 6th instant, the House of 


Representatives received a copy of the foregoing 
answer, which was referred to the Managers. On 
the same day, Mr. Ranpoupa reported a replica- 
tion to the answer, which was immediately taken 
into consideration. Several motions were made 
and rejected, after a short debate, to soften the 
style; when the replication, as reported, was 
adopted—yeas 77, nays 34. Whereupon, it was 
resolved that the Managers be instructed to pro- 
ceed to maintain the said replication at the bar of 
the Senate, at such time as shall be appointed by 
the Senate. 





Tuurspay, February 7. 


The Court was op2ned about two o’clock. 

Present—the Managers, and Mr. Hopkinson, 
of the counsel for Mr. Chase. 

Mr. Ranpovpu, on behalf of the Managers, read 
the replication of the House of Representatives, 
to the answer of Samuel Chase, as follows: 


Replication by the House of Representatives of the | 


United States, to the answer of Samuel Chase, one 
of the Associate Justices of the Supreme Court of 
the United States, to the Articles of Impeachment 
exhibited against him by the said House of Repre- 
sentatives. 

The House of Representatives of the United States 
have considered the answer of Samuel Chase, one of 
the Associate Justices of the Supreme Court of the 
United States, to the Articles of Impeachment against 
him, by them exhibited, in the name of themselves and | 
of all the people of the United States, and observe, 

That the said Samuel Chase hath endeavored to 
cover the high crimes and misdemeanors laid to his 
charge, by evasive insinuations and misrepresentation 
of facts; that the said answer does give a gloss and 
coloring utterly false and untrue, to the various crimi- | 
nal matters contained in the said Articles; that the said | 
Samuel Chase did, in fact, commit the numerous acts 
of oppression, persecution, and injustice, of which he 
stands accused; and the House of Representatives, in | 
full confidence of the truth and justice of their accusa- 
tion, and of the necessity of bringing the said Samuel | 
Chase to a speedy and exemplary punishment, and 
not doubting that the Senate will use all becoming 
diligence to do justice to the proceedings of the House 
of Representatives, and-to vindicate the honor of the | 
nation, do aver their charge against the said Samuel | 
Chase to be true, and that the said Samuel Chase is | 
guilty in such manner as he stands impeached; and | 
that the House of Representatives will be ready to 
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e Senate will, 
to-morrow, at twelve o’clock, proceed with the 
trial of Samuel Chase; which was agreed to with- 
out one dissenting voice, 34 members voting for it, 

Whereupon, the Senate withdrew to their Le- 
gislative apartment. 





Fripay, February 8. 


The Court opened precisely at twelve o’clock. 

Present: the Managers, and the House of Rep- 
resentatives, in Committee of the Whole; and 
Mr. Chase, attended by his counsel, Messrs. Mar- 
TIN. Harper, Hopkinson, and Key. 

The crier having, agreeably to a prescribed 
form, notified all those concerned to come forward 
and make good the charges exhibited against 
Samuel Chase, 

Mr. Ranpovupu, the leading Manager, requested 
that the witnesses on the part of the prosecution 
might be called, to ascertain who were present. 

They were accordingly called, to the number 
| of twenty-four. 

Present: Alexander James Dallas, William 
Lewis, William Rawle, William S. Biddle, Ei- 
ward Tilghman, George Read, John Montgomery, 
John Stephen, John Thomson Mason, Samuel H. 
| Smith, John Taylor, George Hay, William Wirt, 
_and John Heath. 
| Absent: James Lea. John Crow, Risdon Bishop, 
Aquila Hall, Philip Stewart, Thomas Hall, Philip 
N. Nicholas, Joho Harvie, Meriwether Jones, and 
James Pleasants, 

Mr. Ranvotrpa observed that various consider- 
ations, which it was unnecessary to detail, induced 
him, on behalf of the Managers, to move a post- 
ponement of the trial till to-morrow, when they 
hoped to be prepared to proceed with it. 

Mr. Harper said that, on behalf of Judge Chase, 
he would not object to the motion. 

The Presipent informed the Managers that 
the Senate acceded to their request, and added, 
that the Senate would attend to-morrow at twelVe 
o’clock, for the purpose of proceeding with the 
trial. 

At the request of Mr. Harper, the witnesses on 
the part of Judge Chase were called over, to the 
number of forty. 

Present: John A. Chevalier, David M.: Ran- 
dolph, John Marshall, John Basset, Samuel P. 
Moore, William C. Frazier, David Robertson, 
Edward Tilghman, Wm. Meredith, Jared Inger- 
soll, Samuel Ewing, James Winchester. Walter 
Dorsey, James P. Boyd, Nicholas Brice, John Pur- 
viance, Wm. M. Mechin, Thomas Chase, William 





prove their charges against him, at such convenient | 
time and place as shall be appointed for that purpose. 
Signed by order, and in behalf of, the said House, 
NATH. MACON, Speaker. 
Attest: JOHN BECKLEY, Clerk. 


Mr. Hopkinson requested a copy of the repli- 


cation, which, the Prestpent replied, would be 
furnished by the Secrevary. 


Mr. BreckenrivGe moved a resolution to the | 
following effect: 


That the Secretary be directed to inform the 


H. Winder, William Gwynn, William Rawle, 
William J. Govane, Gunning Bedford, Nicholas 
Vandyke, John Hall, jun., Archibald Hamilton, 
and Thomas Carpenter. 

Absent: William Marshall, Edmund Randolph, 
Robert Gamble, Philip Moore, Cornelius Comegys, 
John Stewart, and Edward J. Coale. 

Not found: John Hopkins, Philip Gooch, Wil- 
liam Minor, and Samuel Wheeler. 

Sick: Cyrus Griffin. Dead: J. C. Barrett. 

Whereupon the Court rose. 
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Saturpay, February 9. 
The Court was opened precisely at 12 o’clock. 


Present: the Managers, attended by the House 
of Representatives in Committee of the Whole ; 
and Judge Chase, attended by his counsel, as 
mentioned in the proceedings of yesterday. 

Ataquarter after 12 o’clock, Mr. Ranvo.tpn, 
on behalr of the managers, opened the impeach- 
ment, as follows: 

Mr. President: It becomes my duty to open 
this cause on behalf of the prosecution. From 
this duty, however incompetent 1 feel myself to 
its performance, at all times, and more especially 
at this time, as well from the very short period 
which has been allowed us to consider the long 
and elaborate plea of the respondent, as from the 
severe pressure of disease, it dues not become me 
to shrink. The station in which I have been 

laced calls for the discharge of an important pub- 
ic trust at my hands. It shall be performed to 
the best of my ability, inadequate as I know that 
ability to be. When I speak of the short period 
which has been allowed us, 1 hope not to be un- 
derstood as expressing, on our part, any dissatis- 
faction at the course which has been pursued, or 
any wish to prolong the time which has been al- 
lotted for trial. We are sensible of a disposition 
in this honorable Court to grant us every indul- 
gence which we ought to ask, and when their at- 
tention is called to the precipitate hurry of our 
preparation, it is only to offer, on behalf of an in- 
dividual, perhaps a weak apology for the weak de- 
fence which he is about to make of the cause con- 
fided to his care. A desire for the furtherance of 
justice and the avoidance of delay, but, above all, 
an unshaken conviction that we stand on impreg- 
nable ground, induce us on this short notice to de- 
clare that we are ready to substantiate our accu- 
sation, to prove that the respondent is guilty in 
such manner as he stands impeached. 

It is a painful but indispensable task which we 
are called upon to perform: to establish the guilt 
of a great officer of Government, of a man, who, 
if he had made a just use of those faculties which 
God and Nature bestowed upon him would have 
been the ornament and benefactor of his country, 
would have rendered her services as eminent and 
useful as he has inflicted upon her outrages and 
wrongs deep and deadly. A character endowed 
by nature with some of her best attributes, culti- 
vated by education, placed by his country in a 
conspicuous station, invested with authority whose 
righteous exercise would have rendered him a ter- 
ror to the wicked, whilst it endeared him to the 
wise and good: such a character, presented to the 
nation in the light in which he now stands, and in 
which his misdeeds have made it our duty to 
bring him forward, forms one of the saddest spec- 
tacles which can be offered to the public eye. 
Base is that heart which could triumph over him. 

I will now proceed to state the principal points 
on which we mean to rely, and which we ex- 

ect to establish by the clearestevidence. In do- 
ing this I shall be necessarily led to notice many 
of the leading statements of the respondent’s an- 
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swer. We will begin with the first article. [Here 
Mr. R. read that article.] The answer to the 
first of these charges is by evasive insinuation 
and misrepresentation, by an attempt to wrest the 
accusation from its true be: ring, the manner and 
time of delivering the opinion, and the intent with 
which it was delivered, to the correctness of the 
opinion itself, which is not the point in issue, 
And here permit me to remark, that if the Man- 
agers of this impeachment were governed only 
by their own conviction of the course which they 
ought, necessarily, to pursue, and not by the high 
sense of duty which they owe to their eminent 
employers, they would have felt themselves jus- 
tified in resting their accusation on the admissions 
of the respondent himself. It is not for the opin- 
ion itself, that the respondent is impeached ; it is 
for a daring inroad upon the criminal jurispru- 
dence of his country, by delivering that opinion 
at a time and in a manner (in writing) before 
unknown and unheard of. The criminal intent is 
to be inferred from the boldness of the innovation 
itself, as well as from other overt acts charged 
in this article. The admission of the respondent 
ought to secure his conviction on this charge. 
He acknowileges he did deliver an opinion, in 
writing, on the question of law, (which it was 
the right and duty of the jury to determine, as 
well as the fact,) before counsel had been heard in 
defence of John Fries, the prisoner. I must beg 
the assistance of one of the gentlemen with whom 
I am associated, to read this part of the answer. 
{[Mr. Clark accordingly read the reply of Mr. 
Chase to this charge.] We charge the respond- 
ent with a gross departure from the forms, and a 
flagrant outrage upon the substance of criminal 
justice, in delivering a written, prejudicated opin- 
ion on the case of Fries, tending to bias the minds 
of the jury against him before counsel had been 
heard in his defence. The respondent (page 33, 
of the answer) admits the fact, for he knew 
that we are prepared to prove it. But heartfully 
endeavors to shift the argument from the real 
point in contest, to the soundness of the opinion 
itself, which, however questionable (and of its in- 
correctness I entertain no doubt) it is not our ob- 
ject, at this time, to examine. For the truth of 
this opinion and, as it would seem, for the pro- 
priety of this proceeding, the respondent takes 
shelter under precedent. He tells you, sir, this 
doctrine had been repeatedly decided on solemn 
argument and deliberation, twice in the same 
court, and once in that very case. What is this, 
but a confession, that he himself hath been the 
first man to venture on so daring an innovation 
on the forms of our criminal jurisprudence? To 
justify himself for having given a written opinion 
before counsel had been heard for the prisoner, 
he resorts to the example set by his predecessors, 
who had delivered the customary verbal opinion, 
after solemn arguments and deliberation. And 
what do these repeated arguments and solemn de- 
liberations prove, but that none of his predecessors 
ever arrogated to themselves the monstrous pri- 
vilege of breaking in upon those sacred institu- 
tions, which guard the life and liberty of the citi- 
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zen from the rude inroads of powerful injustice ? 
The learned and eminent judges, to whose exam- 
ple he appeals, for justification, decided after. and 
not beforea hearing. They exercised the acknow- 
ledged privilege ot the bench in giving an opinion 
to the jury on the question of law, after it had 
been fully argued by counsel, on both sides. They 
never attempted, by previous and written decis- 
ions, to wrest from the jury their undeniable 
right, of deciding upon the law as well as the 
fact, necessarily involved in a general verdict, to 
usurp the decision to themselves, or to prejudice 
the minds of the jurors against the defence. I 
beg this honorable Court never to lose sight of the 
circumstance, that’ this was a criminal trial, for a 
capital offence, and that the offence charged was 
treason. The respondent also admits, that the 
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| his defence. Will it be pretended by any man 
that the law of treason ts better established thay 
| the law of murder? What is treason, as de- 
| fined by the Constitution? Levying war against 
the United States, or adhering to their enemies, 
giving them aid and comfort. What is murder? 
| Killing with malice aforethought, a definition at 
| least as simple and plain as the other. And be- 
cause what constitutes murder has been estab- 
lished and settled through a long succession of 
‘ages and adjudications, has any judge, for that 
reason, been ever daring enough to assert that 
counsel should be precluded from endeavoring to 
convince the jury that the overt acts, charged in 
the indictment, did not amount to murder? Isa 
court authorized to say, that, because killing with 
‘deliberate malice is murder, therefore the act of 


















counsel fur Fries, not meaning to contest the | killing, admitted by the prisoner’s counsel, or es- 
truth of the facts charged in the indictment, rest- | tablished by.evidence, was a killing with malice 
ed their defence altogether upon the law, which | prepense, and did constitute murder? [ venture to 
he declared to have been settled in the cases of | say that an instance cannot be adduced, familar as 
Vigol and Mitchell: a decision which, although | the definition of murder is even to the most ig- 
it might be binding on the court, the jury were norant, numerous as have been the convictions 
not obliged to respect, and which the counsel had | for that atrocious crime, where counsel have been 
a right to controvert before them, the sole judges, | deprived of their unquestionable right to address 
in a case of that nature, both of the /aw and fact. | the jury on the law,as wellas on thefact. Much 















ldo not deny the right of the court to explain 
their sense of the law to the jury. after counsel 
have been heard; but I do deny that the jury 
are bound by such exposition. If they verily be- 
lieved that the overt acts charged in the indict- 
ment did not amount to treason, they could not 
without a surrender of their consciences into the 
hands of the court, without a flagrant violation 
of all that is dear and sacred to man, bring in a 
verdict of guilty. I repeat that in sucha case the 
jury are not only the sole judges of the law, but 
that where their verdict is favorable to the pris- 
oner, they are the judges without appeal. In civil 
cases, indeed, the verdict may be set aside anda 
new trial granted; but in a criminal prosecution, 
the verdict, if not guilty, is final and conclusive. 
It is only when the finding of the jury is unfavor- 
able to the prisoner, that the humane provisions 
of our law, always jealous of oppression when the 
life or liberty of the citizen is at stake, permits 
the verdict to be set aside, and a new trial granted 
to the unhappy culprit. When I concede the 
right of the court to explain the law to the jury 
in a criminal, and especially in a capital case, I 
am penetrated with a conviction that it ought to be 
done, if at all, with great caution and delicacy. 
I must beg leave to take, before this honorable 
Court, what appears to my unlettered judgment, 
to be a strong and obvious distinction. There is, 
in my mind, a material difference between a naked 
definition of law, the application of which is left 
to the jury, and the application by the court, of 
such definition to the particular case, upon which 
the jury are called upon to find a general verdict. 
Surely, there isa wide and evident distinction 
between an abstract opinion upon a point of law, 
and an opinion applied to the facts admitted by 
the party accused, or proven against him. But 
it is alleged, on behalf of the respondent, that the 
law in this case was settled, aud upon this he rests 





| less can an instance be produced, in any trial for 
a capital offence, where they have found them- 
selves anticipated in the question of law by a writ- 
| ten opinion, to be taken by the jury out of court, 
asthe landmark by which their verdict is to be 
directed. I have always understood, that, even 
in a civil case, when the jury carried out with them 
a written paper, relating to the matter in issue, and 
which was not offered, or permitted to be given 
in evidence to them, it was sufficient to vitiate 
their verdict, and good ground for a new trial. 
This written opinion of the court, delivered pre- 
vious to a hearing of the cause, is a novelty to our 
laws and usages. It would be reprehensible in 
any case, but in acriminal prosecution, for a cap- 
ital offence, and that offence treason, ( where, above 
all, oppression and arbitrary proceedings on the 
part of courts are most to be dreaded and guarded 
against,) it cannot be too strongly reprobated, or 
too severely punished. 

What would be said of a judge who in a trial 
for murder, where the facts were admitted (or 
proved) should declare from the bench, that what- 
ever argument counsel had to offer, in relation to 
the facts, may be addressed to the jury, but that 
they should not attempt to convince the jury that 
such facts came not within the law, did not 
amount to murder, but that everything which 
they had to say upon the question of law, should 
be addressed to the court, and to the court only. 
Can you figure to yourselves a spectacle more 
horrible? 

We are prepared to prove, what the respondent 
has in part admitted, that he “ restricted the coun- 
sel of Fries from citing such English authorities 
as they believed apposite, and certain statutes of 
the United States, which they deemed material to 
their defence:” that the prisoner was debarred by 
him, from his Constitutional privilege of address- 
ing the jury, through his counsel, on the law, as 
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well as the fact, involved in the verdict which ' but he justifies it even (as he says) if it be proved 
they were required to give, and that he attempted | upon him. And are the Jaws of our own country 
to wrest from the jury their undeniable right to | (as well as foreign authorities) not to be suffered 
hear argument, and, consequently, to determine | to be read in our courts, in justification of a man 
upon the question of law which in a criminal | whose life is put in jeopardy! 
case it was their sole and unquestionable province | I now proceed to the second article—the case 
to decide. These last charges (except as far as| of Basset, whose objection to serve on Callen- 
relates to the laws of the United States) are im- | der’s jury was overruled by the judge, who stands 
liedly admitted by the respondent. He confess- | arraigned before this honorable Court. In the 
es that he would not admit the prisoner’s counsel | 30th page of the respondent’s answer it is stated, 
to cite certain cases, “because they could not in- | that a new trial was granted to Fries, “upon the 
form but might deceive and mislead the jury.” | ground (as this respondent understood and be- 
Mr. President, it is the noblest trait in this ines- | Soaee) that one of the jurors, after he was sum- 
timable trial, that in criminal prosecutions, where | moned, but before he was sworn, had made some 
the verdict is general, the jury are the sole judges, | declaration unfavorable to the prisuner.” It will 
and, where they acquit the prisoner, the judges, | be remembered that both the trials of Fries pre- 
without appeal, both of law and fact. And what | ceded that of Callender. Upon what principle, 
is the declaration of the respondent but an ad- | then, could the respondent declare Basset a good 
mission that he wished to take from the jury their | juryman, when he was apprized of the previous 
indisputable privilege to hear argument and de- | decision in the case of Fries, by his brother judge, 
termine upon the law, and to usurp to himself | whom he professes to hold in such high reverence, 
that power which belongs to them, and to them | and by whose decision, on his own principles, he 
only? It is one of the most glorious attributes of | must have held himself bound. For surely the 
jury trial, that in criminal cases (particularly | same exception to a juryman, which would fur- 
such as are capital) the prisoner’s counsel may | nish ground for a new trial, ought to be a cause 
(and they often do) attempt “to deceive and mis- | of setting aside such juror, if it be taken previous 
lead the jury.” It is essential to the fairness of | to his being sworn. 
the trial, that it should be conducted with perfect | From the respondent’s own showing it appears, 
freedom. It is congenial to the generous spirit | that the question put to the jurymen generally, 
of our institutions to lean to the side of an unhap- | and to Basset among others, was, whether they 
y fellow-creature, put in jeopardy, of limb, or | “had formed and delivered any opinion upon the 
life, or liberty. The free principles of our Gov- | subject-matter then to be tried, or concerning the 
ernments, individual and federal, teach us to make | charges contained in the indictment.” And here 
every humane allowance in his favor, to grant | let me refer the court to the question which the 
him, with a liberality unknown to the narrow | respondent put to the jurors in the case of Fries. 
and tyrannous maxims of most nations, every in- | It was, “whether they had ever formed, or de- 
dulgence not inconsistent with the due adminis- | livered any opinion as to his guilt, or innocence, 
tration of justice. Hence, a greater latitude is | or that he ought to be punished?” How is this 
permitted to the prosecutor. The jury, upon | departure from the respondent’s own practice, 
whose verdict the event is staked, are presumed | this inconsistency with himself, to be reconciled ? 
to be men capable of understanding what they | In the one case the question is put in the dis- 
are called upon to decide, and the Attorney for junctive; “have you formed or delivered?” In 
the State, a gentleman learned in his profession, | the other, it is in the conjunctive, “formed and 
capable of detecting and exposing the attempts of | delivered;” besides other material difference in 
the opposite counsel to mislead and deceive. | the terms and import of the two questions. Where- 
There is, moreover, the court, to which, in cases | fore, I repeat, this contradiction of himself? But, 
of difficulty, recourse might be had. But what | Mr, President, we shall be prepared to prove that 
indeed is the difficulty arising from the law in | the words “subject-matter then to be tried,” were 


criminal cases, for the most part? What is to 


hinder an honest jury from deciding, especially | 


after the aid of an able discussion, whether such 
an act was killing with malice prepense, or such 
other overt acts set forth in an indictment, con- 
stituted a levying war against the United States; 
and to what purpose has treason been defined by 
the Constitution itself, if overbearing arbitrary 
judges are permitted to establish among us the 
odious and dangerous doctrine of constructive 
treason? The acts of Congress which had been 
referred to on the former trial, but which the 
respondent said he would not suffer to be cited 
again, tended to show that the offence committed 
by Fries did not amount to treason; that it was 
a misdemeanor only, already provided for by law, 
and punishable with fine and imprisonment. The 
respondent indeed denies this part of the charge, 


| not comprised in the question propounded to Bas- 
set, or to any of the other jurors. The question 
| was, as will be shown in evidence, “ have you ever 

formed and delivered any opinion concerning the 

charges contained in the indictment?’ And it is 
|remarkable that the whole argument of the re- 
| spondent upon this point, goes to justify the ques- 
| tion which was actually put, and which he pro- 

bably expected we should prove that he did put, 
rather than that which he himself declares to 
| have been propounded by him. Such a question 
| must necessarily have been answered in the nega- 
‘tive. Basset could never have seen the indict- 
ment: and although his mind might have been 
| made up on the book, whatever opinion he might 
| have formed and delivered as to the guilt of Cal- 

lender, or however desirous he might have been 
| of procuring his conviction and punishment, still, 
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not having seen the indictment, he could not di- 
vine what passages of the book were made the 
subject of charges, and, by the criterion established 
by the judge, he was a good juror. But if the 
juror’s mind was thus prejudiced against the book 
and the writer, was he, merely because he had 
not seen the indictment, competent to pass be- 
tween him and his country on the charges con- 
tained in it, and extracted out of the book? And 
even if the question had been such as the respond- 
ent states, yet being put in the conjunctive, the 
most inveterate foe of the traverser who was art- 
ful, or cautious enough to forbear the expression 
of his enmity, would thereby have been admitted 
as competent to pass between the traverser and 
his country in a criminal prosecution. 
The third article relates to the rejection of John 
Taylor’s testimony. This fact also is admitted, 
and an attempt is made to justify it, on the ground 
of its “irrelevancy,” on the pretext that the wit- 
ness could not prove the whole of a particular 
charge. By recurring to “ The Prospect Before Us,” 
a book, which, with all its celebrity, I never saw 
till yesterday, I find this charge consists of two 
distinct sentences. Taken separately the respon- 
dent asserts that they mean nothing; taken to- 
gether,a great deal. And because the respondent 
undertook to determine (without any authority as 
far as I can learn) that Colonel Taylor could not 
prove the whole, that is both sentences, he reject- 
ed his evidence entirely, for “irrelevancy.” Might 
not his testimony have been relevant to that of 
some other witness, on the same, or on another 
charge? 1 appeal to the learning and good sense 
of this honorable Court, whether it is not an un- 
heard of practice (until the present instance) ina 
criminal prosecution, to declare testimony inad- 
missible because it is not expected to go to the en- 
tire exculpation of the prisoner? Does itnot daily 
Occur in our courts, that a party accused, making 
out a part of his defence by one witness and estab 
lishing other facts by the evidence of other per- 
sons; does it not daily occur that the testimony 
of various witnesses sometimes to the same, and 
sometimes to different facts, does so relieve and 
support the whole case, as to leave no doubt of the 
innocence or guilt of the accused, in the minds of 
the jury, who, it must never be forgotten, are, in 
such cases, the sole judges both of the law and the 
fact? Suppose for instance that the testimony of 
two witnesses would establish all the facts, but 
that each of those facts are not known by either 
of them. Accordingto this doctrine the evidence 
of both might be declared inadmissible, and a man 
whose innocence, if the testimony in his favor were 
not rejected, might be clearly proved to the satis- 
faction of the jury, may thus be subjected by the 
verdict of that very jury toan ighominious death. 
Shall principles so palpably cruel and unjust be 
tolerated in this free country ? lam free to declare 
that the decision of Mr. Chase, in rejecting Colo- 
nel 'Taylor’s testimony, was contrary to the kaown 
and established rules of evidence, and this I trust 
will be shown by my learned associates, to the 
full satisfaction of this honorable Court, if indeed 
they can require further satisfaction on a point so 
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clear and indisputable. But this honorable Court 
will be astonished when they are told (and the 
declaration will besupported by undeniable proof) 
that at this very time neither the traverser, his 
counsel, or the court, knew the extent to which 
Colonel Taylor’s evidence would go. They were 
apprized, indeed, that he would show that Mr, 
Adams was an aristocrat, and that he had proved 
serviceable to the British interest, in the sense con- 
veyed by the book; but they little dreampt that 
his evidence, if permitted to have been given in, 
would have thrown great light upon many other 
of the charges. There is one ground of defence 
taken by the respondent, which I did suppose, a 
gentleman of his discernment would have sedu- 
lously avoided. That although the traverser had 
justified nineteen out of twenty of the charges 
contained in the indictment, if he could not prove 
the truth of the twentieth, it was of little moment, 
as he was, “thereby, put into the power of the 
court.” Gracious God! sir, what inference is to 
be drawn from this horrible insinuation ? 

In justification of the charges contained in the 
fourth article, the respondent, unable to deny the 
fact, confesses that he did require “ the questions 
intended to be put to the witness to be reduced to 
writing, and submitted to the court,” in the first 
instance, as we shall prove, and before they had 
been verbally propounded. And this requisition, 
he contends, it was “the right and duty of the 
court” to make. It would not become me, else- 
where, or on any other occasion, to dispute the au- 
thority of the respondent, on legal questions, but 
I do aver that such is not the law, at least in the 
State in which that trial was held, nor do I be- 
lieve that it is law anywhere. I speak of the 
United States. Sir, in the famous case of Log- 
wood, whereat the Chief Justice of the United 
States presided, | was present, being one of the 
grand jury who founda true bill against him. It 
must be conceded that the Government was as 
deeply interested in arresting the career of this 
dangerous and atrocious criminal, who had aimed 
his blow against the property of every man in 
society, as it could be in bringing to punishmenta 
weak and worthless scribbler. And yet, although 
much testimony was offered by the prisoner, which 
did by no means go to his entire exculpation, al- 
though much of that testimony was of a very 
questionable nature, none of it was declared in- 
admissible ; it was suffered to g° to the jury, who 
were left to judge of its weight and credibility; 
nor were any interrogatories to the witnesses re- 
quired to be reduced to writing. And [ will go 
farther, and say thatit never has been done before 
or since Callender’s trial, in any court of Virginia, 
and I believe I might add in the United States, 
whether State or Federal. No, sir, the enlight- 
ened man who presided in Logwood’s case knew 
that. although the basest and vilest of criminals, 
he was entitled to justice. equally with the most 
honorable member of society. He did notavail him- 
self of the previous and great discoveries, in crim- 
inal law, of this respondent; he admitted the 
prisoner’s testimony to go to the jury; he never 
thought it his right or his duty to require ques- 





16: 


tion 
a fi 
any 
rule 


to | 


— oO 


—_ > 


eee ee a a eS 


160 


—— 


‘Ourt 

the 
oof ) 
. his 
lich 
vere 
Mr, 
ved 
con- 
that 
in, 
ther 
‘nee 
ie, a 
-du- 
had 
es 
ove 
ent, 
the 
$s to 


the 
the 
ons 
| to 
irst 
iad 
on, 
the 
S@- 
Ve 
out 
the 
be- 
he 
»g- 
red 
he 
It 
as 
lis 
ed 
in 
ta 
th 
ch 
i|- 
ry 
n- 
10 
y3 
e- 
rO 


161 HISTORY OF CONGRESS. 
ee ermine 


tions to be reduced to writing ; he gave the accused | he ought not to be censured for the omissions of 
a fair trial, according to law and usage, without the traverser’s counsel, whose duty it was to have 
any innovation or departure from the established | cited it on behalf of their client; and this objec- 
rules of criminal jurisprudence, in his country. | tion, with the preceding ones, which I have en- 


The respondent alsoacknowledges his refusal | 
to postpone the trial of Callender, although an | 
affidavit was regularly filed, stating the absence 
of material witnesses on his behalf; and here | 
again the ground of his defence is, in my estima- | 
tion, good cause for his conviction. The dis- | 
persed situation of the witnesses, which he al- 
leges to have been the motive of his refusal, is, to | 
my mind, one of the most unanswerable reasons 
for granting a postponement. The other three | 
charges contained in this article will be supported 
by unquestionable evidence. The rude and con- 
temptuous expressions of the judge to the prison- 
er’s counsel; his repeated and vexatious inter- 
ruptions of them; his indecent solicitude and | 
predetermined resolution to effect the conviction | 
of the accused. This predetermination we shall | 
prove to have been expressed by him long before, 
as well as on his journey to Richmond, and whilst | 
the prosecution was pending; besides the proofs | 
which the trial itself afforded. 

The fifth article is for the respondent’s having | 


“awarded a capias against the body of James | 





deavored to answer, will equally apply to the 
sixth article. Sir, when the counsel for the tray- 
erser were told by the judge at the outset, when 
they referred toa provision of this very law, “ that 
such may be your local State laws here in Virgi- 
nia, but that to suppose them as applying to the 
courts of the United States, is a wild notion,” 
would it not, indeed, have been a wild experiment 
in them to cite the same law with a view of influ- 
encing the opinion of a man, who had scornfully 
scouted the idea that he was to be governed 
by it? 

Unwilling, however, to rest himself now on the 
ground which he then took, the respondent justi- 
fies himself by declaring that he complied, al- 
though ignorantly, with this law, by issuing that 
other proper process, cf which it speaks, that is 
acapias. But that other process must be of the 
nature of a summons, notifying the party to ap- 
pear at the nezt term; and will any man pretend 
to say, that a capias taking him into close cus- 
tody and obliging him to appear, not at the next, 
but at the existing term, is such process as that 


Thompson Callender, indicted for an offence not | law describes? Sir, not only the law, but the uni- 
capital, whereupon the said Callender was arrested | form practice under it,as we are prepared to show 
and committed to close custody, contrary to law | by evidence, declares the capias not to be the 
in such case made and provided:” that is,con-| proper’process. But it is said that this would be 
trary to the act of Assembly of Virginia, recog- | nothing more than notice to the party accused 
nised (by the act of Congress passed in 1789, for | to abscond, and therefore ought not to be law. 
the establishment of the judicial courts of the | Sir, we are not talking about what ought to have 
United States) as the rule of decision in the fed- | been the law; that is no concern of ours; the 
eral courts, to be held in that State, until other | question is, what was the law? Butthe impolicy 
provision be made. The defence of the respond- | of this mode of proceeding is far from being as- 


ent embraces several points: That the act of| certained, It isa relief to the innocent who may 


Virginia was passed posterior to the act of Con- 
gress, viZ: in 1792, and could not be intended 


by the latter to be a rule of decision. Fortunately, | 


there is no necessity to question, which we might 
well do, the truth of his position. It may be ne- 
cessary to inform some of the members of this 
honorable Court, that, about twelve or thirteen 


be in a state of accusation. It saves the expense 
of imprisoning the guilty, and if they should pre- 
fer voluntary exile to standing a trial, is it so very 
| clear that the State is thereby more injured than 
by holding them to punishment, after which they 
would remain in her bosom to perpetrate new 
offences? Remember, this proceeding is against 





years ago, the laws of Virginia underwent a re- 
vision ; all those relating to a particular subject 


petty offenders, not felons. It does not apply to 
capital cases; to felonies, then, capital, for which 


being condensed into one, and the whole code| our law has since commuted the punishment of 
te rendered less cumbrous and perplexed. | death, into that of imprisonment at hard a. 
ence, many of our laws, to a casual and super-| For further defence against the sixth article, 
ficial observer, would appear to take their date so | the respondent takes shelter under this position : 
late as the year 1792, although their provisions | That the provision of the law of the United States 
—_ lon ns in force. Se wee | oe ne re — ae to 
section of this very act on which we rely, the| rights acquired under Sfale laws, which come 
Court will purvaivt th have been enacted in 1788, | into watunise on the trial, and not to forms of 
one year preceding the act of Congress. (Virg.| process before the trial, and can have no appli- 
laws, chap.74, sec. 28, page 106, noTe b. Pleasants’ | cation to offences created by statute, which can- 
a =r Mr. Randolph an = act i ae be een ene Pp 
: 0. * Upon presentment made by a gran | law. e are prepare o show t s 
jury of an offence not capital, the court shall order |“ trials at common law,” are used in that statute, 
the clerk to issue a summons, or other proper pro-| not in their most restricted sense, but to contra- 
cess, against the person so presented, to appear | distinguish a certain description of cases from 
= one ces nang at ro court,” | — arising in equity, or under maritime or civil 
c. ut the respondent, aware, no doubt, of this | law. ‘ . 
fact, asserts that the act not being adduced, he| I will pass over the seventh article of impeach- 
Was not bound to know of its existence, and that | ment, as well because I am nearly exhausted, as 
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being content to leave it on the ground where the 


respondent himself has placed it. It would be 
impossible for us to put it in a stronger light than 
has been thrown upon it by his own admission. 
The eighth and last article remains to be con- 
sidered—([article read.] 
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‘of violence and outrage? He is charged with 
| various acts of injustice, with a series of miscon- 
| duct so connected in time, and place, and circum- 
| stance, as to leave no doubt, on my mind at least, 
of intentional ill. Can this be justified, because 


I ask this honorable | his several associates have at several times and 


Court whether the prostitution of the bench of | occasions barely yielded a faint compliance, which 


justice, to the purposes of an hustings, is to be 
tolerated? We have nothing to do with the pol- 
itics of the man. Let him speak, and write, and 
publish, as he pleases. This is his right in com- 
mon with his fellow-citizens. The press is free. 
If he must electioneer and abuse the Government 
under which he lives, I know no law to prevent 
or punish him, provided he seeks the wonted the- 
atres for his exhibition. But shall a judge de- 
claim on these topics from his seat of office ? 
Shall he not put off the political partisan when 
he ascends the tribune ? or shall we have the pure 
stream of public justice polluted with the venom 
of party virulence? In short, does it follow that 
a judge carries all the rights of a private citizen 
with him upon the bench, and that he may there 
do every act which, as a freeman, he may do 


elsewhere, without being questioned for his con- 
duct ? 


But, sir. we are told that this high Court is not | 


a court of errors and appeals, but a Court of Im- 
peachment, and that however incorrectly the re- 


spondent may have conducted himself, proof must | 


be adduced of criminal intent, of wilful efror, to 
constitute guilt. 
from the facts themselves; there is no other mode 
by which, in any case, it can be determined, and 


even the respondent admits that there are acts of 


a nature so flagrant that guilt must be inferred 


from them, if the party be of sound mind. But | 


this concession is qualified by the monstrous pre- 
tension that an act to be impeachable must be in- 
dictable. Where? In the Federal courts? There, 
not even robbery and murder are indictable, except 
in a few places under our exclusive jurisdiction. It 
is not an indictable offence under the laws of the 
United States for a judge to go on the bench ina 
state of intoxication—it may not beinall the State 
courts; and it is indictable nowhere for him to 
omit to do his duty, to refuse to hold a court. 
But who can doubt that both are impeachable 
offences, and ought to subject the offender to re- 
moval from office? But in this long and disgust- 
ing catalogue of crimes and misdemeanors, ( which 
he has in a great measure confessed, ) the respond- 
ent tells you he had accomplices, and that what 
was guilt in him could not be innocence in them. 
I must beg the Court to consider the facts al- 
leged against the respondent in all their accumula- 
ted atrocity; not to take them, each in an insulated 

oint of view, but as a chain of evidence indisso- 
ubly linked together, and establishing the indis- 
putable proof of his guilt. Call to mind his high 
standing and character, and his superior age and 
rank, and then ask yourselves whether he stands 
justified in a long course of oppression and injus- 
tice, because men of weak intellect and yet fee- 
bler temper—men of far inferior standing to the 
respondent, have tamely acquiesced in such acts 


The quo animo is to be inferred | 


perhaps they dared not withhold? Can they be 
considered as equally culpable with him whose 
accumulated crimes are to be divided amongst 
them, who had given at best but a negative sanc- 
tion to them? But, sir, would the establishment of 
their guilt prove his innocence? At most, it would 
only prove that they too ought to be punished. 
Wherever we behold the respondent sitting in 
| judgment, there do we behold violence and in- 
justice. Before him the counsel are always 
contumacious. The most accomplished advo- 
cates of the different States, whose demeanor to 
his brethren is uniformly conciliating and temper- 
ate, are to him, and him only, obstinate, perverse, 
| rude, and irritating. Contumacy has been found 
to exist only where he presided. 

Mr. President, it appears to me that one great 
distinction remains yet to be taken. A distinc- 
tion between a judge zealous to punish and re- 
press crimes generally, and a judge anxious only 
to enforce a particular law, whereby he may re- 
commend himself to power or to his party. It is 
this hideous feature of the respondent’s judicial 
| character, on which I would fix your attention. 
We do not charge him with a general zeal in the 
discharge of his high office, but with an indecent 
zeal, in particular cases, for laws of doubtful 
and suspicious aspect. It is only in cases of con- 
structive treason and libel, that this zeal breaks 
out. Through the whole tenor of his judicial 
| conduct runs the spirit of party. I could cite the 
name and authority of a judge of whom, if | 
might be permitted to speak, I would say, that he 
was no less a terror to evil-doers than a shield to 
the oppressed. In a commendable zeal for the 
faithful execution of the laws, he has never been 
surpassed, neither in tenderness to the liberty of 
the citizen, nor the liberty of the press, nor trial 
by jury. [Here Mr, R. read the following pas- 
sage from Tucker’s Blackstone, vol. 4, page 350. | 
“But it is not customary nor agreeable to the 
‘ general course of proceedings (unless by consent 
‘ of parties, or where the defendant is actually in 
‘ jail) to try persons indicted of smaller misde- 
‘meanors at the same court in which they have 
‘ pleaded not guilty, or traversed the indictment.” 
{ What follows is subjoined ina note.] And this 
is the practice in Virginia; but in the case of the 
United States against Callender, in the Federal 
court at Richmond, May, 1800, a different course 
was pursued, although the act of Congress (First 
Congress, 1 Sept., chap. 20, sec. 32) may be in- 
terpreted otherwise. This is the very act and 
section on which we rely. 

I have endeavored, Mr. President, in a manner, 
I am sensible, very lame and inadequate, to dis- 
charge the duty incumbent on me; to enumerate 
the principal points upon which we shall rely, 
and to repel some of the prominent objections ad- 
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vanced by the respondent. Whilst we confident- | 
ly expect on his conviction, it is from the strength 
of our cause, and not from any art or skill in 
conducting it. It requires so little support that 
(thank Heaven) it cannot be injured by any weak- | 
ness of mine. We shall bring forward in proof, | 
such a specimen of judicial tyranny, as, I trust in | 
God, will nevec be again exhibited in our country. | 

The respondent hath closed his defence by an | 
appeal to the great Searcher of Hearts for the pu- 
rity of his motives. For his sake, I rejoice that, | 
by the timely exercise of that mercy which, for | 
wise purposes, has been reposed in the Executive, | 
this appeal is not drowned by the blood of an in- 
nocent man crying aloud for vengeance; that the. 
mute agony of widowed despair, and the wailing | 
voice of the orphan, do not plead to Heaven for 
justice on the oppressor’s head. But for that in- 
tervention, self-accusation before that dread tri- 
bunal would have been needless. On that awful | 
day the blood of a poor, ignorant, friendless, un- | 
lettered German, murdered under the semblance | 
and color of law, sent without pity to the scaf- 
fold, would have risen in judgment at the Throne | 
of Grace, against the unhappy man arraigned at | 
your bar. But the President of the United States | 
by a well-timed act, at once of justice and mercy, 
(and mercy, like charity, covereth a multitude of | 
sins,) wrested the victim from his grasp, and saved 
him irom the countless horrors of remorse, by not 
suffering the pure ermine of justice to be dyed in 
the innocent blood of John Fries. 


The Managers proceeded to the examination of 
Witnesses in support of the prosecution. 


William Lewis, affirmed. 
Mr. Dallas, Mr. W. Ewing, and I were coun- | 
sel for John Fries, at his request, and I believe by | 
the assignment of the court, on his trial in the | 
year 1799. It was conducted, 1 believe, in the | 
usual manner, and we were certainly allowed all | 
the privileges that were customary on such occa- 
sions. The trial was had before Judges Iredell 
and Peters. He was convicted, and a new trial | 
was ordered, because one of the jurors had mani- | 
fested a prejudice against the people in general | 
concerned in the insurrection, and against Fries | 
in particular. This trial took place partly in 
April and partly in May, 1799. At October ses- 
sion following, Mr. Dallas and I attended at Nor- 
ristown, expecting the trial would again take 
place; but it did not. The proceedings on the 
first indictment were quashed by the District At- 
torney, and a new bill was found at April term, 
1800, at which Judges Chase and Peters presided. | 
Mr. Dallas and I appeared again as the counsel 
of Fries, at his request, and I believe we were as- | 
signed by the court, but of this I am not certain. | 
On the morning of a certain day, which I do not | 
now recollect, | entered the court room when the | 
judges were on the bench, and, if I recollect right- | 
y, the prisoner was in the bar; but if he was not 
then there, I feel very sure that he soon was. | 
The list of petit jurors was called over, and many 
of them answered. Whether his trial had been 
appointed for that day, Ido not recollect; nor can I 
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say whether he was brought up in consequence of 
such appointment ornot. I will now state, as ae- 
curately as is in my power, what took place on 
the occasion, premising that, although my mem- 
ory is a remarkably accurate one for a short time, 
itis far from being so after a considerable lapse 
of time. I will not, therefore, undertake to state 
the precise words used in the altercation which 
took place; but I am very confident that I shall 
not vary from the substance. When I say that I 
am thus confident, I beg to be understood as not 
undertaking to distinguish positively in all re- 
spects between what took place on the first or on 
the second day. 

Almost immediately after the jurors were call- 
ed over, Judge Chase began to speak. At this 
time Mr. Dallas had not come into court. Judge 
Chase said, he understood, or had been informed, 
that on the former trial or trials, for it was im- 
possible for me to know whether he alluded to 
the case of Fries only, or of him and others, there 
had been a great waste of time in making long 
speeches on topics which had nothing to do with 
the business, and in reading common law cases 
on treason, as well as on treason under the statute 
of Edward the Third, and also certain statutes of 
the United States, respecting the resisting of pro- 
cess, and other offences less than treason. He 
also said, that to prevent this in future, he or they, 
I do not precisely recollect which, had considered 
the law, had made up their minds, and had re- 
duced their opinion to writing on the subject, and 
would not suffer these cases to be read again; 
and in order that the counsel (but whether for 
the prisoner, or the counsel on both sides, I can- 
not say) might govern themselves conformably, 
he had ordered three copies of that opinion to be 
made out, one to be delivered to the prisoner’s 
counsel, one to the counsel in support of the pros- 


| ecution, and the other, as soon as the case was 


fully opened, or gone through, I cannot say which, 


to be delivered by the clerk of the court to the 
jury. 


I rather think that the expression was, fully 
gone through. 

Mr. Randolph. And this, sir, before the counsel 
had been heard ? 

Mr. Lewis. I have said Mr. Dallas had not yet 
come into court, and as to myself I had notat this 
time said a single word. I think it was at or about 
this time, that Judge Chase handed, or threw 
down to Mr. Caldwell, clerk of the court, one or 
more papers; but whether I saw them pass imme- 
diately from the hands of one to the other, | am 
not certain. Mr. Caldwell reached one of the pa- 
pers towards me. If I took it in my hand, | did 
not read a single line of it. Iremember well that 
speaking aloud, but whether addressing myself to 
the court or not, Iam not positive, and either wav- 
ing my hand, or throwing the paper from me, I 
used this expression: “I will never permit my 
hand to be tainted with a prejudged opinion in 
any case, much less in a capital one.” If Judge 
Peters made use of a single expression on the first 
day, I either did not hear him or do not recollect 


it. hs 
Judge Chase, when speaking of the authorities 
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at common law, and those under the statute of | feated by such an arrangement, we advised him 
Edward III., and, I believe. of the acts of Con- | against accepting any, and I understood that he 
gress, said he would not suffer them to be read | afterwards did refuse to accept of any other coun- 
again. Iam sure he said he would not suffer the | sel. I will not assign my reasons for giving this 
decisions at common law, or under the statute of | advice, as it might, perhaps, be improper, unless | 
Edward III., to be read. I am not altogether cer- | am directed by the Court. 
tain whether he did or did not say the samething| Mr. Martin asked what those reasons were ? 
as to the statutes of the United States; butIam/| The President desired the examination to pro- 
erfectly sure that he did say they had nothing to | ceed on the part of the House of Representatives, 
fo with the question, and that he expressed him- | and said when that was closed, the witness might 
self in strong terms of disapprobation either at | be examined by the counsel for Judge Chase. 
their having been read or permitted to be read on| Mr. Lewis. It being thus determined that we 
the former trial. I am not certain whether some | should withdraw, and that Fries should not accept 
parts of this as well as that which I am about to/| any counsel that might be assigned him, I left the 
mention occurred on the first or the second day. | court, expecting to have little or nothing more to 
Judge Chase said, I think on the first day, that | say, as we were no longer counsel for the prisoner. 
they were judges of the law, and if they did not | The next morning, soon after the court was open- 
understand it they were unworthy of their seats, | ed, and, I believe, when the prisoner was in the 
or unfit to sit there, and that if the prisoner’s| bar, Judge Chase addressed Mr. Dallas and myself, 
counsel had anything to say, to show that they | and probably Mr. Rawle, and asked us if we were 
had mistaken the law, or that they were wrong, | ready to proceed? I answered that I was not, or 
the counsel must address themselves to the court | that we were not any longer counsel for the pris- 
for that purpose, and not tothe jury. Imade some | oner. He asked our reasons for this; and I began 
observations in answer, which it is impossible for | to answer by mentioning what had taken place 
me in all respects particularly to recollect, as hav- | the day before; on which he and Judge Peters cer- 
ing passed at this time, since some parts of it may | tainly manifested a strong disposition that we 
rhaps have taken place in other stages of the | should proceed in the prisoner’s defence, and that 
usiness. At this time, Mr. Dallas was not in| they would remove every restriction which had 
court. I was struck with what appeared to me to | been previously imposed. I was stopped in what 
be a great novelty in the proceedings, and as I was | I was about to say by Judge Chase telling us to 
extremely anxious to be of service to Fries, 1 was | go on in our own way, and address the jury on 
desirous that Mr. Dallas might be present. I think | the law as well as the facts, as we thought proper; 
I went out of the bar to get somebody to go for! but, at the same time, he said it would be under 
him, and while I was out of the bar, he entered | the direction of the court; and at our own peril, 
the room. I briefly stated to him what had taken | or the risk of our characters, if we conducted our- 
place, or some parts of it; but, I believe, not the| selves with impropriety. This had rather a con- 
whole. We came forward, and we made some | trary effect on my mind than that of inducing me 
remarks, which I am unable to repeat. I was| to proceed, as I did not know that there had been 
early struck with the idea, that as the court had | anything in my conduct so indecorous as to make 
made up their minds, and decided the question of | it necessary to remind me that, if I proceeded, it 
law, before the jury was sworn, or the witnesses | should be at my own peril and risk of character ; 
or counsel heard, it was not likely we should alter | and this expression, therefore, rather strengthened 
that opinion by anything we might say, and that | than lessened the determination which I had 
we should probably render Fries more service by | taken. 
withdrawing from his defence, than by engaging} I have said if Judge Peters made use of a sin- 
in it. We told him so, and earnestly recommend- | gle expression on the first day I did not hear it, or 
ed to him to pursue that course. He appeared | have forgotten it. On the second cay he spoke, 
greatly alarmed and extremely agitated, and much | and joined Judge Chase in urging us to proceed, 
at a loss what determination to come to. We,|in the prisoner’s defence. He told us that we 
however, told him that, if he insisted on it, we | might take as large a scope as we pleased ; said 
would proceed in his defence at every hazard, and | he knew the Philadelphia a would take the stud, 
contend for what we deemed our Constitutional | and asked, if they (the judges) had committed an 
rights as his counsel, until stopped by the court; | error, or got into a scrape, would we not permit 
or we used expressions to this effect. His stateof| them to get out of it? I mentioned in this or 
alarm and apprehension scarcely left him the! some other stage of the business, that I deemed 
power to decide for himself. After some time he| it the Constitutional right of the prisoner to be 
acquiesced in our advice; said he had nobody to| heard by himself or counsel in his defence. That 
depend on but us; that he was sure we would do| it was the Constitutional right of the jury to hear 
our best for him, and he would leave us to do for| counsel on the law as well as the facts; that it 
him as we pleased. Being very anxious for him, | was their Constitutional right to pass between the 
we told him we would call upon him at the jail, | prisoner and his country on both, and that it was 
and satisfy his mind as to the course which we | the Constitutional right of counsel to be heard by 
wished him to pursue. He finally agreed to our | the jury on the law as well as the facts. If I did 
proposal to withdraw ; but as we were apprehen-| not deliver myself in these precise words, I am 
sive that the court might assign him other coun-| confident that the substance is the same, and that 
selin our place, and that our views might be de-| there is no material difference in the sense. I 
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also mentioned that I considered this a great Con- 
stitutional right, which should never be surren- 
dered or sacrificed by me. Of this expression I 
am sure. And I added, that I never had, nor ever 
would, in a criminal prosecution address a court 
either on the law or the facts: In this, however, 
I find that I was mistaken ; for I since recollect, 
though from the hurry of the moment, I did not 
then, an instanee where, in a criminal case, I did 
address the jury on a point of law, which was 
separate and distinct from the facts. Judge Pe- 
ters remarked that no harm could arise from the 
papers, (containing the opinion of the court,) as 
they, or the copies, had been called in or collected, 
and either burnt or destroyed. To this Lanswered, 
that although the papers were or might be de- 
stroyed, the opinion which the court had formed, 
without hearing the prisoner’s counsel, still re- 
mained, and could not be erased from their minds, 
and would be as injurious to my client (the jurors 
being present and having heard what had passed) 
as if the papers had not been destroyed. 

When Judge Chase said that we should read 
no common law authorities, or decisions under 
the statute of Edward IIL, before the Revolution 
in England, I said that we meant to contend what 
was the law of treason in England under the head 
of “levying war,’ was not in all respects law 
here; that we did not mean to cite any cases be- 
fore the English Revolution to prove what the 
law of treason was, or for any other purpose than 
to show the dangerous lengths that the judges 
had gone while they were corrupt and dependent 
on the Crown; that although since the Revolu- 
tion in England the judges had been independent 
and upright, they had, in a variety of particulars, 
held themselves bound by a train of former decis- 
ions which had taken place in bad times ; but that 
the judges in this country in the construction of 
a new instrument of our own, defining the offence 
of treason, were not bound by any of the decisions 
or constructions which had taken place in Eng- 
land under the statute of Edward ILI.; and that 
the authorities we meant to cite were intended as 
a guard against the dangerous constructions which 
had prevailed in that country. It was not, there- 
fore, to show what the law was, but to guard 
against the danger of constructive treason ; and 
to show that our judges were not bound by the 
English decisions, that we had read them before, 
and intended to read them again. This principle 
we contended for before, and meant to contend 
for again; and we were principally led to it, from 
Mr. Sitgreaves, who had assisted the District At- 
torney on the former trial, having begun by stat- 
ing “ that the words of our Constitution respect- 
‘ ing treason are taken from the 25th Edward IIL, 
‘ and, therefore, the people of this country had, by 
‘ adopting the words of that statute, adopted all 
‘ judicial determinations under it.” This position 
we could not agree to, and the cases which had 
been read were merely intended to show and 
guard against the dangerous lengths to which we 
should be carried, if it were admitted to be true. 
Judge Chase asked if the counsel offered to read 
cases from any foreign country, (mentioning sev- 
































eral with whom we had never been connected,) 
was the court to permit them? We, in reply, 
said that we had not cited such cases on the form- 
er occasions, and it was not likely that we should 
attempt it now. 


Finding that Mr. Dallas and I were determined 


not to proceed in the prisoner’s defence, Judge 
Chase said, if we intended to embarrass the court 
we should find ourselves mistaken, as they would 
proceed without us, and, by the blessing of God, 
render the prisoner as much justice as if he had 
the aid of our counsel or assistance. Both the 
judges, therefore, on the second day, even took 
pains to induce us to proceed in the defence, with 
liberty to go through the whole question as well 
in relation to the law as the facts; but we abso- 
lutely refused, believing it not likely that any 
arguments we could urge would change the opin- 
ion of the court already formed, or destroy its ef- 
fects, and also believing that, after what had taken 
place, the life of Fries, even if he should be con- 
vieted, would be exposed to less jeopardy without 
our aid than it would be if we should engage in 
his defence. 


Mr. Nicholson. You say that, on the first trial 


of Fries, you were allowed the usual latitude. 
What do you mean by usual latitude ? 


Mr. Lewis. We were allowed to address the 


jury on the law as well as on the facts. We were 
allowed the privilege of reading to the jury all 
such law authorities as we thought applicable, 
and as might, under the direction of the court, 
tend to satisfy them, that the doctrine contended 
for on the part of the prosecution was not well 
founded. We met with no restraint or interrup- 
tion, not having, that 1 know of, given occasion 
for either. 


Mr. Nicholson. Were you, on the first trial, al- 


lowed to read the statutes of the United States? 


Mr. Lewis. Unquestionably ; I have the notes 
in my pocket from which I spoke on that occa- 


sion, which I can produce if desired. 


Mr. Nicholson. Were you allowed to read cases 
before the Revolution as well as since ? 

Mr. Lewis. We were; we did it to show the 
extravagant lengths to which constructive treason 
had been carried, and not what the law actually 
was. 

In answer to an interrogatory, 

Mr. Lewis said that he did not read the opinion 
of the court which had been handed or thrown 
down; that he had never read it in his life. 

Mr. Randolph. If not the oldest, are you not an 
old practitioner at the bar, and have you not been 
frequently employed in criminal cases ? 

Mr. Lewis. I was admitted to practice in the 
court of common pleas, in November, 1771, and 
in the Supreme Court, in April, 1774, and I have 
been employed in a pretty extensive practice al- 
most ever since. Immediately after the British 
left Philadelphia, in 1778, 1 was engaged for one 
hundred and fifty-three persons charged with trea- 
son or misprision of treason. I defended almost 
every man of them that was tried; and, since 
that time, I have been concerned in perhaps more 
capital cases, particularly for treason, than any 
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other gentleman in Pennsylvania, compared with | nation was to insist that, although resisting the 
our business in other respects. laws generally, or even a particular law respecting 
Mr. Randolph. Did you ever see such a pro-| the regular forces or militia of the nation was 
ceeding as that which took place on the bench in | treason, yet that resisting any other particular law 
the case of Fries; or did you see anything before, | was not treason. 
to induce you to abandon the defence of your| Mr. Harper. Was not the same point made on 
client ? the first trial ? 
Mr. Lewis. This question seems to bea pretty} Mr. Lewis. It was. 
general one, but if- Mr. Harper. Was it not ruled by the court that 
Mr. Key. If I understand this question, it is cal- } such acts amounted to treason? 





culated to draw from the witness an opinion, in-| Mr. Lewis. It was. 

stead of a narration of facts. Mr. Harper. When then the court granted a 
The President desired Mr. Randolph to reduce | new trial did they not express doubt on this point, 

his question to writing. or was it not granted ona collateral point ? 
While Mr. R. was engaged in penning it, Mr. Lewis. The new trial was granted solely 
Mr. Chase said he had no objection to the ques- | on a collateral point. 

tion being put. Mr. Harper. How long did the trial last ? 


In the mean time the question in writing had| Mr. Lewis. I cannot tell; but it was a very 
been handed to the Chair, and been read by the | long trial. The point of law was argued to the 
Clerk. fullest extent, and we quoted all the authorities 

The President said, the objection being with- | we thought relevant. I was assisted by Mr. Dal- 
drawn, the question would be put unless objected | las. We spoke very fully, and were laid under no 
to by any member of the Senate. 


restriction. At the last trial we meant to have 
No objection being made, 


also taken other ground, and to have contended 
Mr. Lewis answered. No, I did not. It was | that the trial could not take place in Philadelphia, 
entirely novel to me. but must be in the county in which the offence 

Mr. Randolph. And yet you have been present | had been committed, according to a law of the 
at criminal trials, at trials for treason, when there | United States, which provides that in capital cases 
was a vast number of civil actions on the docket ? | trials shall take place in the county where the 

Mr. Lewis. Criminal trials for capital offences | crimes are committed, unless this cannot be with- 
are generally tried before the court of oyer and | out great inconvenience. This we had_ before 
terminer, in Pennsylvania, where there is seldom | contended; and had been then overruled because 
much interference in civil suits. it was alleged the county in which the offences 

At the circuit court of the United States, in | had been committed was not free from a state of 
1794, there were, I believe, many civil cases.| insurrection or the effects of it. At the time of 
Judges Iredell and Peters presided. I do not know, | the last trial, there was no insurrection in the 
or believe, that the circumstance of their being | county where the offences charged against Fries 
civil cases occasioned the least variation in the | had been committed, and we believed him, there- 
mode of procedure in the criminal cases. fore, entitled to a trial in that county. 

Mr. Lewis said he had one thing further to| Mr. Harper. Did any part of Judge Chase’s 
state, that Mr. Dallas and he withdrew from a de- | written opinion go to this point ? 
sire to save the life of John Fries, and because| Mr. Lewis. It was not mentioned to the court, 
they thought it most likely that it would be effect- | as Mr. Dallas and I determined to have nothing 
ed by doing so, and not because they were influ- | further to do in the case. 
enced by any other considerations, and that hadit} Mr. Harper. Why did you abandon that part 
not been for this consideration, he would have | of yourclient’s case? It was a new point, upon 
persisted in the exercise of what he deemed his| which you might have had the decision of the 
ee rights, until he was actually stopped | court. 

y the authority of the court. Mr. Lewis. I did not wish to have anything 
Mr. Harper. Did you not appear for Vigol? more to do with the case, after the manner in 
Mr. Lewis. I did. which we had been treated by the court. 

Mr. Harper. With what overt acts was he} Mr. Hopkinson. Did not the court ask Fries 
charged ? whether he would have counsel assigned him ? 
Mr. Lewis. The overt act was levying of war,| Mr. Lewis. I believe there is no doubt of the fact. 
particularizing the time and place. Mr. Randolph. I understand you to say that by 
Mr. Harper. I will ask you whether on the trial | withdrawing from the defence of Fries, and the 
of John Fries, in 1799, in which Mr. Dallas and | not having counsel assigned him, you expected to 
you appeared as his counsel, you did not make | serve your client. Wherefore did you think the 
this point of law; that, to resist by force the exe- | cause of your client would thereby be served ? 
cution of a particular law of the United States} Mr. Lewis. It appeared to me that the conduct 
does not amount to treason, but to riot only ? Or| of the court justified us in withdrawing, after not 
what was the point of law ? being suffered to go on in the usual manner, and 
Mr. Lewis. On the first trial of Fries we made | I thought it more probable that a man, thus con- 
this point of law. Before the trial before Judges | victed, would be pardoned by the President, than 
Chase and Peters came on, I had considered the { that we should be able, by anything we could say, 
subject with great deliberation, and my determi- | to alter the opinion of the court. 
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Mr. Nicholson. Were the jurors present ? 

Mr. Lewis. They were. They were called over 
as usual, but I do not know that they were called 
for the trial of Fries. It was, I believe, usual to | 
call over the list on the morning of each day. 


Alexander J. Dallas, sworn. 


Mr. Dallas. I will endeavor to be correct in the 
statement which it is my duty to give; and I am 
sure that I shall be substantially so, though I can- 
not promise to place the facts precisely in the 
order of time in which they occurred; nor to re- 
cite the very words that were used by the several 

arties in the course of the transaction. 

When the northern rioters were brought to 
Philadelphia, in the spring of 1799, some of their 
friends applied to Mr. Ingersoll, and to me to un- 
dertake their defence. Mr. Ingersoll was then At- 
torney General of Pennsylvania; and on consid- 
eration, I believe, declined the task. Mr. Lewis, 
either before or after this application, was also 
requested to act as counsel for the prisoners ; and 
upon his acquiescence, we repaired to the prison 
to make the necessary arrangements preparatory 
toatrial. Mr. William Ewing had been engaged 
by several of the rioters, and we agreed to unite 
in the defence, as the same general facts in law, 
applied to all the cases. 

In April term, 1799, the first trial of Fries took 
place. It was conducted with great propriety 
throughout, by the court, and by the prosecuting 
officer ; and the counsel of the prisoner were per- 
mitted to address the jury at large, on the law 
and the facts, as well as to cite every authority 
which they thought proper. Fries was convict- 
ed; but on a motion made by Mr. Lewis and me, 
the verdict was set aside, and a new trial awarded. 

The second trial of Fries, upon a new indict- 
ment (the first having been discontinued by Mr. 
Rawle) occurred in May, 1800. Mr. Lewis and I 
had again, at his request, been assigned by the court 
to defend him. On the morning fixed for the trial, 

I entered the court room sometime afterthe court 
had been opened. Fries was standing in the pris- 
oner’s box, the jurors of the general panel appeared 
to be in the jury boxes, and the hall was crowded 
with citizens. On my entrance, I perceived Mr. 
Lewis and Mr. E. Tilghman engaged eagerly 
in conversation, and the gentlemen of the bar. 
generally, seemed to be much agitated. As soon 


as Mr. Lewis saw me, he hastened towards me 


on the outside of the bar, and told me, in effect, 


that a “ very extraordinary incident had occurred ; 


that Mr. Chase, after speaking in terms of great 


Mr. Dallas, turning to Mr. Harper, said, “ Sir, 

I know the rules of evidence, and I mean to con- 
form to them.” Then turning to the Vice Presi- 
dent, he continued, “ If, Mr. President, the coun- 
sel’s patience had lasted for a minute, he would 
have heard that I repeated Mr. Lewis’s commu- 
nication to the court, and that it was not contra- 
dicted. WhatI have said was necessary to in- 
troduce that fact; and, surely, it is strietly within 
the rules of evidence.” 

Mr. Lewis and I exchanged an opinion on the 
impropriety of the conduct of the court; we de- 
termined (as I thought, when first recurring to my 
memory for the facts, and as I still think, though 
I wish not to speak positively) to withdraw from 
the defence; and we entered the bar together. 
When there, something occurred which called 
the attention on our part,and Mr. Lewis informed 
the court, in effect, “that there was little dispute 
about the facts in the cause, and that as the court 
had deliberately prejudged the law, he could not 
hope to change their opinion, nor to serve his cli- 
ent; while a submission to such a proceeding 
would be degrading to the profession.” It was 
then, I think, that I stated to the court, the infor- 
mation which I had received from Mr. Lewis, 
(but certainly it was either then, or, asit has been 
suggested to me by a respectable gentleman of the 
bar, at the opening of the court on the next day,) 
and I paused, to give an opportunity for contra- 
diction or explanation; for, although I had no 
doubt of Mr. Lewis’s intention to deliver a correct 
| representation of what had passed, it was possible, 
and I might myself have mistaken the import of 
his communication. I cannot now state all that 
Mr. Lewis told me, but I am confident that I 
then repeated it all to the court. No remark be- 
ing made in consequence of the pause, I proceed- 
ed to state a few comparative observations on the 
province and rights of the judge, and the prov- 
ince and rights of the advocate; and concluded 
with declining to act any longer as counsel for the 
prisoner. The court was soon afterwards ad- 
journed. These are all the material occurrences 
of the first day, which I recollect; except, per- 
haps, that soon after I came into court, I heard 
Mr. Peters remark to Mr. Chase, “I told you what 
would be the consequence. I knew they would 

take the stud.” 
On the next day, the court was opened, Fries 
was placed in the prisoner’s box, the jury attend- 
led. and the number of spectators was increased. 
| Silence being proclaimed, Mr. Chase asked, “ if 
| the prisoner’s counsel were ready to proceed on 





2 


disapprobation of the defence at the former trial,| the trial?” and Mr. Lewis and I, successively, 
declared that the court, on mature deliberation, | declared, that we no longer considered ourselves 
had formed and reduced to writing, an opinion on | as the counsel of Fries. Mr. Peters then, as well 
the law of treason involved in the case; and that | as at other times, expressed a great desire that we 
he should direct one copy to be delivered to the | should overlook what had passed ; he told us that 
attorney of the district, another to the prisoner’s | the papers delivered the day before had been with- 
counsel, and a third (after the opening for the | drawn, and that he did not care what range we 
prosecution) to the jury, to take out with them.” | took, either on the law, or the fact. Mr. Chase 

Here Mr. Harper rose, and said—Mr. President, | also said: “ The papers are withdrawn, and you 
surely it is improper that the witness should re- | may take what course in the defence you please ; 
peat what Mr. Lewis told him, not in court, nor| but it is at the hazard of your characters.” I 
when the judge was present. _ thought the expression was in the nature of a 
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menace; that it was unkind, improper, and un- | expr 


necessary. Mr. Lewis observed, in effect: “ You 


have withdrawn the papers; but can you eradi- | decisions ought not to be relied on, 


cate from your own minds the opinion which you 
have formed, or the effect of your declaration on 
the attending jurors, a part of whom must try the 
prisoner ?” Mr. Chase said: “If you think to 
embarrass the court, you will find yourselves mis- 
taken.” He then asked Fries if he chose to have 
other counsel assigned? Fries answered, that he 
did not know how to act, but that he thought he 
would leave it to the court and the jury. On 
which, Judge Chase exclaimed, “Then we will 
be your counsel ; and, by the blessing of God, do 
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ssed in the same terms, in the English stat- 
| ute of Edward III. The glossary of the English 
It is true, that 
| since the English Revolution of 1688, and particu- 
| larly since the statute of William III., (which first 
| gave judicial freedom to the English bench,) the 
| judges of England have been independent, as well 
/as wise and virtuous; and implicit confidence 
may be reposed in their judgments, upon all mat- 
'ters originally submitted to their jurisdiction. 
But the English judges, since the Revolution of 
1688, are bound to administer the law, according 
to the precedents established by the English judges 
| before that Revolution; although either in crim- 


you as much justice as those who were assigned | inal, or in civil matters, if the question were res 
to you.” Mr. Lewis and I had visited Fries in | integra, they would, themselves, have decided ina 
prison during the preceding afternoon; we had | different way. Hence, the counsel of Fries were in- 


told him our determination to withdraw from his 
defence, unless he and his friends wished us to 
resume it; and we declared it to be, in our view 
of the case, his best chance to escape, as we could 


duced to cite common law authorities, and author- 
ities under the statute of Edward III., to show (not 
what the law of England was, or ought to be, not 
what the law of the United States was, or ought 


entertain no hope of changing the opinion of the | to be, but) what had been the extravagance of 


court. 


He finally left the matter to us; and I} dependent judges in setting the precedents which 


think Mr. Lewis in my hearing, with my concur-| the independent judges of England were bound 


rence, advised him not to accept other counsel, if | to follow. 


the court should offer to assign them. The rest 
of the facts, as stated by Mr. Lewis, correspond so 
precisely with my recollection, that I presume, 
after this recognition, it is unnecessary to repeat 
them. I wish it, however, to be properly under- 
stood that, on the second day, both the judges 
Were extremely anxious to prevail on us to pro- 
ceed in the defence; and, as I understood, with- 
drew all the restrictions of the preceding day. 
We persisted, however, in our determination ; be- 
cause, after what had happened, we deemed it the 


best chance to save our client’s life, and not be- | 


cause we wished, as has been insinuated, to bring 
the court into disgrace or odium. Fries, was ac- 
cordingly tried and convicted without counsel. 
It is proper, perhaps, to state what passed on 
the first trial of Fries, as it has been much mis- 


understood or misrepresented. The general course | 


of argument,on the facts, was, an attempt to show 


that the acts of Fries and his companions amount- | 


ed to nothing more than a riotous opposition to 
the direct tax officers, or obstruction of the mar- 
shal in the execution of process, and the rescue 
of a particular description of prisoners whom the 
marshal had arrested. We drew to our aid, in 
this part of the discussion, the sections of the pe- 


nal law, and the sedition act, which provided for | 


the punishment of such offences, distinct from the 
crime of treason. The general course of our ar- 

ument, on the law, was, an endeavor to show 
that the offence did not amount to an act of levy- 
ing war against the United States. The Consti- 
tution defines that to be the only treason that can 
be committed; and neither the Legislature, nor 
the courts, can amplify or alter the definition. 
The words of the Constitution, however, require 
a practical exposition. This exposition can only 
be obtained by a consideration of the natural, the 
familiar, and the reasonable import of the words 
themselves, or by reference to a glossary of the 
English decisions on the same branch of treason, 


Among other books they read Black- 
stone’s Commentaries, where, in illustration of a 
positive or imputed treason, the commentator cites 
the cases (under the statute of Edward III.) of one 
man being hung asa traitor, for saying that his 
son was heir to the Crown, because he was him- 
self the owner of a tavern with the sign of the 
Crown; and of another man’s meeting the same 
fate, because he wished the horn of his buck, 
which had been killed by the king, in the belly of 
the monarch. These were, indeed, the illustra- 
tions of Blackstone, and not of Fries’s counsel ; 
but what professional man need be ashamed to be 
supposed capable of resorting to the same author- 
ities to enforce an argument, which Blackstone 
had employed? Fries’s counsel contended that 
American judges were not under the same obli- 
gation, and that the era of our Federal Consti- 
tution furnished a favorable opportunity to eman- 
| cipate ourselves from the trammels of construc- 
tions given to the words of our Constitution by 
corrupt and dependent courts, before the English 
Revolution. Resorting then, to the natural, fa- 
miliar, and reasonable import of the words, it was 
urged in defence of Fries, on the first trial, that 
it was not a case of treason, but of riot, obstruc- 
tion of process, and rescue of prisoners; that the 
discrimination in the offences was marked by the 


| 





very distinct nature of the actions; and that the 
sedition act having treated the latter case as a case 
of misderneanor, it was a Legislative construc- 
tion that it was not acaseof treason. There was 
still ground enough for the Constitutional provis- 
ion to occupy, (an attempt by force to subvert the 
Government, to defeat the legitimate operation of 
its principal departments, to attack or to resist its 
military power, &c.,) and, after the passing of the 
sedition act, it might be presumed such ground 
alone was intended to be occupied. 

On this course of argument, we could not as- 
certain the opinion of the court, nor how far the 
case of the Western insurrection would be deemed 
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to apply, till the charge was pronounced. But. | 
after hearing the charge, and after a new trial | 
was granted, I confess the whole force of my mind | 
was bent to show, on the new trial, the strong dis- | 
tinction between the cases of 1794 and those of | 
1799; and that even in England, there was no 
authority since the Revolution of 1688, for con- 
struing the offence of Fries to be treason, uncon- | 
nected with the obligation of the judges to con- 
form to the previous adjudications. 

The President. Both you and Mr. Lewis have 
stated that the jury were present when the writ- | 
ten opinions of the court were handed to the 
clerk: Could they hear what passed on the occa- 
sion ? 

Mr. Dallas. Undoubtedly, sir. I do not mean, | 
however, the jury who tried Fries, but the gen- 
eral panel of jurors, from whom Fries’s jury 
might have been taken. | 

The Court rose about four o’clock. | 


Mownpay, February 11. 
The Court was opened at 12 o’clock. 
Present: the Managers, attended by the House | 
of Representatives in Committee of the Whole; | 
and Judge Chase, attended by his counsel. | 
Mr Randolph observed, that it was the wish of 
the managers that there should be no departure 
from the ordinary rules observed in examining 
witnesses, and that immediately after their exam- 
ination on the part of the prosecution, they might 
be cross examined by the counsel for the accused. 
Mr. Harper hoped, that no absolute rule would | 
be adopted to this effect, as circumstances might | 
arise that would justify a departure from it. ‘The 
counsel for the respondent would without any spe- | 





cial rule endeavor to conform to the mode suggest- 
ed. After afew further remarks from Mr. Martin 
and Mr. Nicholson, it was agreed to waive any 
specific motion. 

Mr. Lewis was called in; when 

Mr. Harper put to him the following question: | 

Did you at the first trial of Fries make a distinc- | 
tion between resistance to a particular law, and | 
the general law of the United States, or some spe- | 
cial laws of a particular nature, and state your in- | 
tention to argue that point on the second trial. | 

Mr. Lewis. I was not able to answer the ques- 
tion the other day precisely. But having since | 
looked at my notes, I find that that distinction was | 
made and urged. 





Henry Tilghman, sworn. 

I was present at the circuit court of the United | 
States, for the district of Pennsylvania, held on the | 
22d day of April, 1800. A very short time after 
the opening of the court (whether the general pan- | 
nel of jurors had been called over or not, I do not | 
recollect) Judge Chase declared that the court had 


Trial of Judge Chase. | 


the district; another to the counsel for the pris- 


oner, and that the jury should have a third to take 
out with them. I took no notes of what passed 
either on the first or second day. Fries was tried 
on the third day, and having been appointed, with 
Mr. Levy, counsel for Heany and Getman, indict- 
ed for treason, and who were actually tried on the 
27th or 28th, I deemed it my duty to attend the 
trial of Fries, to take notes of the evidence, the 
arguments, and the charge of the judge. I donot 
recollect that Judge Chase said any more on the 
first day than what I have mentioned previous to 
his throwing a paper or papers on the table round 
which the bar usually sit. The moment the paper 
or papers were thrown on the table, Judge Chase 
expressed himself in these words; “ Nevertheless, 
or notwithstanding this, (I cannot recolleet which 
expression he used ) “counsel will be heard.” The 
throwing of the papers on the table and the ad- 
dress of the judge caused some degree of agitation 
at the bar; in ashort time after the judge used the 
last expression, | looked round and saw Mr. Lewis 


| walking from under the gallery, towards the bar: 


I stepped towards Mr. Lewis, and met him directly 
opposite the entrance into the prisoner’s bar. The 
prisoner, as well as I can recollect, not being then 
in court, but being brought into court some time 
that morning, I entered into conversation with Mr. 
Lewis, and as well as I can recollect, during that 
conversation, Mr. Dallas came into court. Mr. 


| Dallas and Mr. Lewis had some conversation in 


my hearing, after which they came forward to the 
bar ; the paper, as wellasI can recollect, was then 
handed by Mr. Caldwell, the clerk of the court, to 
Mr. Lewis. Mr. Lewis cast his eye on the outside 
of the paper, and looked down, as if he was con- 
sidering what to say. He threw the paper from 
him, as it appeared to me, without reading it, and 
he moment he threw the paper down, said, “ my 
hand shall never be stained by receiving a paper 
containing a prejudged opinion, or an opinion made 
up without hearing counsel.” 1 cannot recollect 
which was the expression, but this was the sub- 
stance. Ihave notthe least recollection that any- 
thing passed on the third day, between the coun- 
sel for the prisoner and the court; for when Mr. 
Lewis used these expressions, his face was not 


| turned to the court, and he spoke with considera- 


ble degree of warmth; the court sat in the south 
part of the room, and Mr. Lewis (I think) turned 
his face full to the westward, when he used these 
expressions. The paper lay on the table a consid- 
erable time ; after which some gentlemen of the 
bar took it up, and I for one copied it. Whether 
I took the whole of it, and all the authorities cited, 
I cannot say. The prisoner having been brought 
into court, his counsel had a good deal of conver- 
sation in my hearing, on the subject of supporting 





| or abandoning his defence ; that conversation ap- 


maturely considered the law arising on the overt | pears to me to have been accurately stated by Mr. 
acts charged in the indictment against John Fries; | Lewis and Mr. Dallas. I do not recollect why 
and that they had reduced their opinion to wri- | the prisoner was not put on his trial that day, but 
ting; he mentioned that he understood that a great | the court adjourned between 12 and 1 o’clock. I 
deal of time had been consumed on a former trial, | went home, and after taking a walk, on returning, 
and that in order to save time, a copy of the opin- | I saw the district attoraey on my steps. Heasked 
ion of the court would be given to the attorney of | me whether I would have any objection to deliv- 
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ering up the copy which I had taken of the opin- 
ion of the court. I said I had no objection, and 
gave itto him. That paper was not read on the 
first, or on any other day by the court, or anything 
stated by the court, as the substance of it. On the 
next morning, to wit: the 23d, the prisoner was 
brought into court. The court asked the prison- 
er’s counsel, if they were ready to proceed to the 
trial. Mr. Lewis rose and uttered a few words, 
in order to show that they did not mean to pro- 
ceed with it. Judge Chase here interrupted Mr. 
Lewis—the particular expressions of the judge I 
do not recollect; the substance of them was, that 
the counsel were not to consider themselves bound 
by the opinion which the court had reduced to 
writing the day before ; that the counsel were at 
liberty on both sides to combat that opinion. Judge 
Chase as well as Judge Peters appeared to be very 
anxious that the counsel should undertake the de- 
fence of the prisoner. Judge Chase said, the cases 
at common law before the statute of Edward the 
Third, ought not to be read tothe court: he men- 
tioned the case of a man whose stag the king had 
killed, and who said he wished the stag’s horns 
were in the king’s belly; he also mentioned the 
man who kept a public house, with the sign of a 
crown, and said he would make his son heir to 
the Crown. He said such casesas these must not, 
shall not be cited; and I think he made use of 
these expressions: “ What! cases from Rome, 
Turkey and France!” That the counsel should 
go into the law, but must not cite cases that were 
not law. 

He said that he had an opinion in point of 
law as to every case that could be brought be- 
fore the court, or else he was not fit to sit there. 
He said something (but the precise words I do not 
pretend to recollect) as to the counsel proceeding 
according to their consciences; he said that the 
gentlemen would proceed at the hazard of their 
character, and when it appeared pretty plain, that 
the gentlemen would not proceed in defence of 
the prisoner, he said, you may think to put the 
court to difficulties; but if you do, you miss your 
aim, or words in substance to that effect. Judge 
Peters addressed the counsel, and said if an error 
has been committed, why may it not be redressed ? 
the paper has been withdrawn—and I think both 
the judges concurred in expressing the sentiment 
that matters were to be considered as if the paper 
had never been thrown on the table. When Judge 
Peters mentioned that the paper had been with- 
drawn, Mr. Lewis answered, the paper, it is true, 
is withdrawn, but how can the court erase from 
their minds an opinion formed without hearing 
counsel. A good deal more passed which I do not 
recollect, having taken no notes. Mr. Dallas ad- 
dressed the court, but I have no recollection of 
what hesaid. The counsel continued firm in their 
determination to abandon the prisoner: the court 
took great pains to induce them to act as counsel 
for the prisoner, and before Fries was remanded 
to jail, expressed their hope that the counsel would 
think better of it, and appear in his defence. I 
recollect nothing more of what happened on the 
second day. Should any questions be put to me, 
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they may awaken a recollection of what does not 
now occur to me. 

On the third day when the prisoner was brought 
to the bar, he was asked if he had any counsel, (| 
think on the second day, the court had mentioned 
to him that he might have other counsel,) he said 
no, he would depend on the court to be his counsel, 
Judge Chase said, the court will be your counsel, 
and by the blessing of God, will serve you as ef- 
fectually as your counsel could have done. The 
trial proceeded, and after the testmony was given 
and a short statement of the case made by the dis- 
trict attorney, the judge charged the jury ; he told 
them they were judges of the law as well as the 
fact. He stated to them that cases determined in 
England, before their Revolution, should not be 
received by the court. I have my notes of the 
charge; hestated the law very much in the man- 
ner as it was stated by Judge Paterson in the trial 
of Mitchell for whom I was counsel. I cannot 
undertake to recollect anything further than I have 
already stated. 

Mr. Randolph. I understood you to have stated 
that the written paper thrown or handed down by 
Judge Chase on the table produced a considerable 
degree of agitation at the bar.—From what do 
you conceive that agitation arose ? 

Mr. Harper said he would take the opinion of 
the court, at some stage of the business, as to what 
was proper testimony. On Saturday there had 
been an opinion and argument interwoven in the 
testimony given. He paid great deference to the 
opinion of the witness, but he submttted it to the 
decision of the court whether it was proper to re- 
quire it. 

The President. The gentleman may vary the 
question, so as to attain his object, by inquiring 
as to the facts that took place. 

Mr. Randolph then said, I ask, with the permis- 
sion of the court, whether in the course of your 
practice, which I understand to have been long 
and extensive, you have ever witnessed a similar 
proceeding. 

Mr. Key. I shall object to that question. I 
pray the opinion of the court, whether, in order to 
abridge time 

The President desired that the question might 
be in the first instance reduced to writing. 

It was accordingly reduced to writing as fol- 
lows: 

Question Ist. You say that when the written 
opinion of the court was thrown on the table, it 
produced considerable agitation among the gen- 
tlemen of the bar. What did you conceive to be 
the cause of that agitation ?—Which being read 
by the Secretary, 

Mr. Bayard moved that the Senate should with- 
draw.—The motion was lost on a division. 

The question was then taken on receiving the 
proposed question, and passed in the negative by 
an unanimous vote. 

Mr. Randolph then submitted in writing, 

Question 2d. In the course of your practice, 
which is understood to have been long and ex- 
tensive, did you ever witnessa similar proceeding 
on the part of the court ? 
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To the putting of this question, 





Mr. Martin 
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jury, and their opinion of the law, but leaves the 


withdrew the objection, which had previously | decision of both law and fact to the jury. 


been made. 

Mr. Tilghman answered: I have been in the 
practice of the law for thirty-one years, and have 
no recollection of a similar proceeding, 

Mr. Randolph. When Mr. Chase, after throw- 
ing or handing down the papers, went on to say 
that counsyl would be heard. did he go on to say, 
or not, that counsel, when heard, must address 
themselves to the court and not to the jury? 

Mr. Tilghman. Iam confident that at that time 
he said nothing of the sort, nor do I recollect that 
he said any such thing at any other time. If he 
did it escaped my recollection, which is very strong, 
as to what was said by the judge when he threw 
down the paper or papers. 

Mr. Harper. You have said that you are per- 
fectly clear, that when the paper was delivered or 
thrown down, the court did not say the counsel 
must address themselves to the court and not to 
the jury, and I understand you also to say that 
you have no recollection that they said any such 
thing at any other time. 

Mr. Tilghman. I have no recollection that they 
did. 

Mr. Harper. Have you any recollection that 
the court at that time prevented the counsel from 
proceeding ? ° 

Mr. Tilghman. I have not. 

Mr. Harper. Did the court forbid them during 
the proceedings, or on the trial, to cite cases ? 

Mr. Tilghman. There were no counsel at the 
trial. 

Mr. Harper. Did Judge Chase at any time say 
that they would prohibit their reading the acts of 
Congress to the jury ? 

Mr. Tilghman. I do not reccollect that he did. 

Mr. Harper. Was anything said about the se- 
dition law, and the act 

Mr. Tilghman. I do not recollect that there was, 

Mr. Harper. Did Judge Chase express any dis- 
approbation of the conduct of the circuit court on 
a former trial in suffering those acts to be read ? 

Mr. Tilghman. I do not recollect that he did. 

Mr. Hopkinson. I think you have stated that 
you attended the trial of John Fries throughout ? 

Mr. Tilghman. I did. 

Mr. Hopkinson. Did you see any disposition, or 
act, or conduct of the court, aie to oppress 
the prisoner ? 

Mr. Nicholson objected to this question being 
put, and Mr. Hopkinson said, that to avoid all dif- 
ficulty, he would waive it. 

Mr. Martin. Has it been the usual practice in 
the courts of Pennsylvania for the judges to de- 
clare to the jury what is the law in criminal cases ? 

Mr. Tilghman. They always in their charge to 
the jury state the law and the evidence, and apply 
the law to the evidence. 

To an interrogatory offered by Mr. Martin, 

Mr. Tilghman answered. The court generally 
hear the counsel at large on the law, and they are 
permitted to address the jury on the law and the 
fact; after which the counsel for the State con- 
cludes ; the court then states the evidence to the 





To another interrogatory of Mr. Martin, as to 
the practice of the courts, Mr. Tilghman replied, 
that counsel generally take that course which they 
consider best calculated to benefit their clients. 
In capital cases, he did not recollect the court stop- 
ping gentlemen of character in any course they 


| thought fit to adopt. 


Mr. Nicholson. In your practice in Pennsyl- 
vania, or Delaware, where I understand you have 
practised, did you ever hear the court undertake 
to inform the jury of their opinion of the law be- 
fore the prisoner’ counsel had been heard ? 

Mr. Tilghman. I do not recollect I ever did. 

In answer to a question, 

Mr. Tilghman said, in the charge to the jury, 
the contents of the paper containing the opinion 


| of the court,and which had been withdrawn, were 


never alluded to; nor in the least alluded to when 
it was thrown down or delivered. 

Mr. Nicholson. You have stated that the opin- 
ion was notread tothe jury. Lask whether when 
this paper was laid on the table the jury was sworn? 

Mr. Tilghman. No. They were not sworn till 
| the next day but one. 

Mr. Nicholson. Were the general panel then 
in court ? 

Mr. Tilghman. According to my recollection 





the general panel attended with great punctual- 
}ity. Ithis morning looked over my notes and I 
| took down those that were challenged by Fries, 
| and those that tried him, in order to assist me in 
making my challenge in the case of Heany and 
Getman. But I do not know that I then saw the 
| face of any of them. It is proper to state that the 
common jury as soon as the court is opened gen- 
erally walk forward into the jury box, which holds 
| only eleven, a chair being placed for the twelfth— 
| the other jurors take their seats behind those, in 
another box, or remain in the hall of the court. 

Mr. Nicholson. The judge declared that the 
| counsel for the prisoner might proceed at the haz- 

ard of their characters ? 

Mr. Tilghman. I think those were the words 
he used. 

Mr. Nicholson. Were the general panel, at this 
time, in a situation to hear what was said ? 

Mr. Tilghman. Certainly, sir, this was on the 
second day. 

Mr. Randolph. Before the written opinion was 
| handed down, did not Mr. Chase or the court de- 
clare that the question of law had been settled in 
the case of Vigol and Mitchell ? 

Mr Tilghman. On the trial of Fries they did 
cite this case and rely upon it. If the court will 
| indulge me I can turn to my notes. Judge Chase 

stated the opinion of the court in his charge to the 
jury to be the same as in the case of Vigol and 
Mitchell. 

Mr. Randolph. Did he say that the opinion in 
the case of Vigol and Mitchell was the opinion 
contained in that paper ? 

Mr. Tilghman. I do not remember. Many 
things might have happened, of which I have no 
recollection, as I did not take notes at the time. 
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thrown down or given to the clerk ? 


Mr. Tilghman, I cannot say with perfect cer- 
tainty. But I stated before, that one was handed | to you to de 
to the attorney of the district, another to the coun- 
sel for the prisoner, and the third to the jury, to 


take out with them. 


Mr. Campbell. Was there sufficient time before 
the papers were withdrawn, for the jurors or other 


persons to have read them ? 


Mr. Tilghman. I stated before that the court rose 
between twelve and one o’clock. The jury were 
not in a situation to have access to the bar table. 
After the paper lay for some time, several of the 
I have 
no recollection that ony one of the papers were 


bar employed themselves in copying it. 


handed into the jury box. 


President. At what hour were they withdrawn ? 


Mr. Tilghman. I think on the same day, be- 
tween one and two o’clock, that the district at- 
torney called on me. I am pretty certain that the 
papers thrown down were not taken away, but 
remained in the hands of the court. 

Mr. Campbell. Can you say how many copies 
were taken ? 

Mr. Tilghman. Not precisely. 
Mr. Thomas Ross another. I believe we copied 
them at the same time. But Ido not know of my 
own knowledge that any person transcribed them. 
Now I recollect, I think I saw one or two others 
also taking copies. 

Mr. Campbell. Do you know whether all those 
taken were withdrawn ? , 

Mr. Tilghman. I do not. I only know that 
mine was withdrawn. 

Mr. Nicholson. Did you hear the subject spoken 
of generally that day ? 

Mr. Tilghman. Those who copied the paper 
spoke on the subject to each other. 

Mr. Nicholson. [ ask whether it was a subject 
of general conversation ? 

Mr. Tilghman. Very much so, among the gen- 

tlemen of the bar. 

Mr. Nicholson. You have said that it is a 
usual thing in the courts of Pennsylvania for the 
judge to charge the jury after the counsel on both 
sides have spoken. Do you recollect to have 
seen a court reduce their charge to writing, and 
give it to the jury? 

Mr. Tilghman, Never. 


William S. Biddle, sworn. 


Mr. Randolph. 
of John Fries? 

Answer. I was. 

Mr. Randolph. Were you present when the 
written opinion of the court was handed down? 

A. From the length of time which has passed 
I have not a very distinct recollection of the cir- 
cumstances that occurred. 

Mr. Randolph. Did you take a copy of that 
ee and was that copy the whole ora part 
of it 

A. I did take a copy in part; I took the sub- 
stance in regard to the point of treason, but I be- 
lieve I did not copy the whole. 


I took one, and 


Were you present at the trial 
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Mr. Campbell. How many of those papers were 


Mr. Randolph. Were there other copies taken? 

A. I know of one taken by Mr. Rawle. 

Mr. cache Was any application ever made 
i 


t ver up the copy in order to de- 
stroy it? 


A. Never. 

Mr. Randolph. Did you communicate to any 
person the substance of the copy? 

A. Never, until during the last session of 
Congress, in conversation with Mr. Dallas, | 
mentioned my being possessed of it, and he ex- 
pressing a desire to see it, I stepped over to my 
office and brought it. 

Mr. Randolph. Although you did not take a 


copv of it verbatim, did you take the substance 
of it? 


A. I did. 

Mr. Randolph. Would you know that copy ? 

A. I subscribed my name to it. 

Mr. Randolph. Is that the paper? (showing 
him a paper.) 

A. Yes, it is. 

Mr. Randolph. Did you hear much conversa- 
tion about the paper at that time ? 

A. IL have no distinct recollection; I attended 
the trial of Fries and others for treason, but I do 
not recollect any conversation about it. 

Mr. Randolph. Can you tell whether the con- 
tents becamt known to any of the jurors ? 

A. I cannot. 

Mr. Harper. I observe the paper contains notes 
and references to authorities; were they taken 
from the paper handed down by the court, or 
were they made by yourself? 

A. Icannot say as to those at the bottom; 
those at the end were all my own. 

Mr. Martin. Do you know whethef the judges 
or the district attorney knew you had a copy ? 

A. I do not. 


William Rawle, affirmed. 


The circuit court of the United States sat in 
Philadelphia in April, 1800. As the former pro- 
ceedings in relation to. the prisoners indicted for 
treason were considered at an end, except from 
the intervention of an act of Congress, it appeared 
to me most regular to quash all the previous pro- 
ceedings. I made a motion to this effect, which 
was granted. On the same day the court charged 
the grand jury, and [ sent to them bills against 
John Fries, and other persons charged with trea- 
son and other offences. The bill against John 
Fries was returned on the 16th a true bill, and he 
was immediately brought up, arraigned and 
pleaded not guilty. Messrs. Lewis and Dallas ap- 
peared as counsel for Fries. Copies of the indict- 


ment, and lists of the jurors and witnesses were 


furnished to Fries as directed by law. The 
bringing on the trial was postponed on account 
of the absence of George Mitchel, whom I deemed 
to be a material witness. According to my best 
recollection it was not intended that John Fries 
should be tried on the 22d, the first day alluded to. 
I cannot say that Jobn Fries was then at the bar. 
That circumstance does not appear on the min- 
utes of the clerk of the court. It was certainly 
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not my intention that he should have been brought 
up, but he may possibly have been brought through 
mistake. Shortly after the court met, Judge 
Chase observed, that as much time had been lost 
on the former trial or trials, the court had deter- 
mined to express their opinion in writing, on the 

oint of law, that they might not be misunder- 
stood; that they had therefore committed that 
opinion to writing, and that the clerk had made 
copies of it, one of which should be given to the 
district attorney, one to the counsel for the pris- 
oner ; and one the jury should take out with them: 
as these words were pronounced, several papers, I 
think three, were handed down or thown down, 
as it were; my back was to the court, and whe- 
ther this was done by Judge Chase or the clerk, I 
know not. I immediately took up the one in- 
tended for me and began to read it, but casting 
my eyes to the opposite side of the table, I saw 
Mr. Lewis with another copy before him, looking 
as it, apparently with great indignation, and then 
throwing it on the table. I am pretty clear noth- 
ing passed between the court and the counsel 
in the course of that morning. I observed much 
agitation among the gentlemen of the bar, who 
were conversing with each other with apparent 
warmth; but having at that time a very great 
burden of criminal prosecutions on me, my at- 
tention was much engaged, and I did not hear 
distinctly what was said, nor did I know, until 
the court rose, that there was a probability of the 
counsel for John Fries declining to act. I think 
that twenty-one persons were that day brought 
before the court charged with seditious combina- 
tions, and who submitted to the court. The court 
rose pretty early in the morning, and intimated 
that I should not call any witnesses in relation 
to the submissions until the trials for treason 
were over. When the court rose I learnt from 
several gentlemen, that Mr. Lewis- and Mr. 
Dallas were disgusted with the conduct of the 
court, and meant to decline acting as counsel for 
Fries, and I have an indistinct recollection that I 
heard something of this kind drop from Mr. Dallas 
himself. I went home, and had been there but a 
few minutes, when Judge Chase and Judge Peters 
came in. We went into another room, and Judge 
Peters began by expressing a good deal of uneasi- 
ness, from an apprehension that the gentlemen 
assigned as counsel for John Fries would not go 
on. wudee Chase said he could not suppose that 
that would be the consequence. 1 supported the 
idea which Judge Peters had expressed; I told 
him the gentlemen of the Philadelphia bar were 
men of much independence and character, and 
that unless those papers were withdrawn, and the 
business conducted as usual at our bar, they pro- 
bably would desist from conducting the defence. 
My recollection at this distance of time cannot be 
very distinct, but I am pretty well satisfied that 
Judge Chase expressed his regret that the conduct 
of the court should be so taken, and said, that he 
did not mean that anything which he had done 
should preclude the counsel from making a de- 
fence in the usual manner. Judge Peters asked 
if | would consent to go out, and undertake to 





HISTORY OF CONGRESS. 





Trial of Judge Chase. 


186 





recover the papers; I said I had no objection, and 
both the judges concurred in requesting me to do 
so. I recollected seeing Mr. Edward Tilghman 
and Mr. Thomas Ross engaged in making copies. 
I did not recollect to have seen any others so en- 
gaged. I went to their houses and asked for the 
copies, which were readily given, and took them 
to Mr. Caldwell, clerk of the court. I asked him 
if he had noticed any others to have been taken? 
He said, he thought a copy had been taken by 
Mr. William Meredith. I desired him to go to 
him and endeavor to recall it. I did not know 
that Mr. Biddle, who was then a student in my 
office, had taken a copy in part, or I should have de- 
sired him to giveitup. From some circumstances 
which I do not recollect, I find that I did not hand 
my own copy to Mr. Caldwell. I now have it in 
my possession. The paper was not read, I think, 
by any but those who transcribed it, and I enter- 
tained an anxious hope, after what had taken 
place, that the gentlemen would proceed with the 
defence of the prisoner. I shall now take the 
liberty of referring to some original notes made 
by me.at the time—from which I can state what 
passed the following morning. So far as they 
go | believe them accurate, though they may not 
enable me to relate all that was said. On the 23d 
April, John Fries was brought and put to the bar, 
Messrs. Lewis and Dallas attending. The court 
asked if we were ready to proceed. Mr. Lewis 
rose and said—If employed by the prisoner, I should 
think myself bound to proceed, but being assigned 
—he was here interrupted by Judge Chase, who 
said, “ you are not bound by the opinion delivered 
yesterday you may contest it on both sides.” Mr. 
Lewis answered—lI understood that the court had 
made up their minds, and as the prisoner’s counsel 
have a right to make a full defence, and address 
the jury both on the law and the fact, it would 
place me in too degrading a situation, and there- 
fore I will not proceed. Judge Chase answered 
with apparent impatience—* You are at liberty 
to proceed as you think proper, and address the 
jury and lay down the law as you think pro- 
per.” Mr. Lewis answered, with considerable 
emphasis, I will never address the court in a 
criminal case on a question of law. He then 
took a pretty extensive view on the propriety ot 
going into cases decided before the Revolution 
and said, if he was precluded from showing that 
the judges since the Revolution in England had 
considered themselves bound by the decisions 
before the Revolution, which ought not to be the 
doctrine in this country, he must decline acting as 
counsel for the prisoner. Judge Chase answered, 
sir, you must do as you please. Mr. Dallas then 
addressed the court. He contended that the 
rights of advocates had been encroached upon by 
the proceedings of the day before. He went into 
a general view of the ground taken by Mr. Lewis, 
and concluded with his determination not to pro- 
ceed as counsel for John Fries. 

Judge Chase then observed, no opinion has been 
given as to facts in this case. I would not let the 
witnesses be examined in the combination cases, 
because I would not let the jury hear them before 
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the trial of Fries cameon. As tothe law, I knew | challenges. After the jurors had been severally 
that the trial before had taken nine days; that | passed by him, and before they were sworn, the 
many common law cases were cited,such as wish- | court directed that they should severally be asked 
ing a stag’s horns in the King’s belly, and that of | whether they had delivered an opinion on the 
a man’s saying he would make his son heir to the | subject. The first juror said he had not, and was 
Crown ; such cases ought not, shall not go to the | sworn; the second said he had; he was then 
jury. No case can come before me on which I | sworn to make true answers; and he declared 

ave not a decided opinion as to the law, other- | that he had in a conversation said that these men 
wise I should not be fit to preside here. I have | ought to be punished ; the court directed this per- 
always conducted myself with candor,and I meant, | son to be set aside, and he was not sworn on the 

entlemen, to save you trouble. It is not respect- | trial. 

ul, nor is it the ow of counsel, to say they have The court afterwards directed the question to 
a right to offer anything they please. What! de-| be somewhat altered: “ Have you formed or de- 
cisions in Rome, France, Turkey? No lawyer | livered an opinion,” &c.? Before this question 
will say that common law cases are law under the | was put to more than three persons, it was again 
statute of Edward the Third, nor justify those | altered, and put in these words: “Have you 
judges who overset the statute of William,andover- | formed and delivered an opinion?” Three, in- 
rule the necessity of having two witnesses to one | cluding the one already mentioned, answered af- 
overt act, and to admit hearsay testimony to prove | firmatively, and were set aside. The prisoner 
matters of fact. It is the duty of counsel to lay | challenged, without cause, thirty-four of the panel. 
down the law, but not to read cases that are not | Twelve jurors were then sworn, and I opened 
law. Having thus explained the meaning of the | the case in a very brief manner, laid down the 
court,you willstand acquitted or condemned to your | law, and adduced the testimony. The trial lasted 
own consciences, as you think proper to act. But, | till the afternoon, and till the next day ; the court 
gentlemen, do as you please. The course will be, | retired twice for refreshment and repose. John 
the District Attorney will open the law, state his | Fries called no witnesses. But at the end of the 
case, and produce his witnesses. You are at lib- | examination of each witness called on the part of 
erty to controvert the law as to the matter, but | the prosecution, Judge Chase reminded him that 
the manner must be regulated by the court. Judge | he had a right to put any question to the witness 
Peters said you are to consider every everything | that he thought proper, and told him to be cau- 
done yesterday as withdrawn. Mr. Lewis re- | tious not to put any question the answer to which 
plied, true, sir, the papers are withdrawn, but the | might injure him. When the evidence on the 
sentiments still remain, I shall not therefore act. | part of the prosecution had closed, John Fries ex- 

Mr. Dallas expressed the same determination, | pressed his determination to call none on his part. 
which I did not take down. I then addressed the jury in as brief a manner as 

A pause for a few moments took place, when | I could, consistent with the duty I had to perform, 
Judge Chase said, you cannot put the court into | for I severely felt the unpleasantness of the situa- 
a difficulty by this conduct, gentlemen; you do | tion in which I stood, acting against a man tried 
not know me if you think so; and desiring the | on a capital charge without professional assist- 
persons between him and the prisoner to stand | ance. The court then charged the jury, who re- 
aside, and addressing himself to John Fries, he | tired, and in about half an hour returned with a 
asked, are you desirous of having other counsel | verdict of guilty. These are all the general facts 
assigned you, or will you go on to trial without? | I recollect in relation to the trial. 
John Fries, after a pause, said he did not know} Mr. Randolph. Did you on the first day, the 
what to do; he would leave it to the court. Un- | 22d of April, hear Mr. Lewis express in court any 
der these circumstances I felt a repugnance to go | sentiments in regard to the paper which you say 
on with the trial, not wishing to act in a case so | he viewed with such indignation ? 
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extremely singular. I therefore moved to post-| Mr. Rawle. I have no recollection of hearing 
pone the trial to the next day ; the court readily | Mr. Lewis say one word on that day. 
concurred, and Fries was remanded to jail. Mr. Randolph. You stated that on the next day 


On the 24th, Fries was brought to the bar again. | Mr. Lewis, when told by the court to proceed as 
Judge Chase asked him if he had any counsel. | be thought proper, answered that he never would 
He told the court that he relied on them as his | address the court in a criminal case on a point of 
counsel, and he expressed himself with a degree | law, and urged the propriety of citing cases be- 
of firmness and composure that convinced me that | fore the Revolution, to show that the English 
his decision was formed on mature reflection. | judges since the Revolution thought themselves 
Then, Judge Chase answered, by the blessing of | bound by cases before the Revolution, which 
God we will be your counsel. and do youas much | ought not to be the law in this country, and that 


justice as those assigned you. if he was not permitted to do this, he would be 
The jury were then called over, and the court | obliged to abandon the defence ? 
took pains to inform Fries of his right tochal-| Mr. Rawle. Yes, sir. 


lenge thirty-five without cause, and as many} Mr. Randolph. Did you hear any opinion given 
others as he could show cause against. In every | by the court which warranted Mr. Lewis in the 
instance they appeared extremely anxious that he | opinion that he was precluded from citing such 
should defend himself. There were one or two | cases? 


friends near him, I believe, to assist him in his{ Mr. Rawle. On the 23d, I did understand the 





court to say that such cases should not be cited, 
because they tended to mislead the jury. But at 
no time did I hear the court say that counsel were 
precluded from addressing the jury on the law, 
but it was said that as to the authorities cited, it 
must be determined by the court whether they 
were admissible or not. 

Mr. Randolph. You stated that both the judges 
after the adjournment came to your house. Was 
your house their place of abode ? 

Mr. Rawle. No, sir. 

Mr. Randolph. At what hour did they call? 

Mr. Rawle. About ten o’clock. 

Mr. Randolph. And that Judge Peters expressed 
an apprehension that Messrs. Lewis and Dallas 
would not go on? 

Mr. Rawle. Yes, sir. 

Mr. Randolph. On what grounds did he ex- 
press this apprehension ? 

Mr. Rawle. [ do not know. 

Mr. Randolph. Have you any recollection of 
any grounds for such an apprehension, except that 
which arose from the general character of the bar? 

Mr. Rawle. I have already stated that 1 under- 
stood there was a measure of that kind in con- 
templation. I have a faint recollection of having 
heard something of that kind fall from Mr. Dallas. 

Mr. Randolph. -Did you express to the judges 
that your opinion was drawn from any other 
source than your general knowledge of the bar ? 

Mr. Rawle. I do not recollect that I did. 

Mr. Randolph. Mr. Chase expressed his regret, 
and said he did not mean to preclude the counsel 
from proceeding in the trial in the usual manner. 
Was the course pursued in the case of Fries in 
the usual] manner ? 

Mr. Rawle. I never saw a similar circum- 
stance take place at our bar during the whole 
course of my life. 

Mr. Randolph. Is it usual for the court to give 
a general opinion on the law before counsel are 
heard ? 

Mr. Rawle. Never, except on their general 
charge to the grand jury. They sometimes in- 
quire of the gentlemen who prosecute, what are 
the offences likely to be presented, in order to in- 
form the grand jury what it is their duty to do, 
and to make their charge more pointed. 

Mr. Randolph. Did you ever hear of its being 
done in a particular case before the court ? 

Mr. Rawle. Not that I recollect. 

Mr. Randolph. Do you know whether much 
conversation took place at the bar on this novel 
opinion thrown down on the table ? 

Mr. Rawle. I stated before that I had a great 
burden of criminal cases to manage; as I was 
situated it was not in my power to keep up the 
usual colloquial intercourse, and I cannot recol- 
lect any conversation until that which I have 
mentioned. 

Mr. Randolph. Do you suppose that the act of 
deliveriig the opinion in writing was so public as 
to attract the notice of the jurymen that were 
attending ? 

Mr. Rawle. From the number of the jurymen, 
and from the construction of the court-room, I 
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think that a considerable proportion must have 
paid attention to the transaction. 

Mr. Randolph. If you heard Mr. Lewis use no 
language on the opinion of the court, whence do 
you inter his indignation ? 

Mr. Rawle. From his countenance, and the 
manner of his throwing down the paper. 

Mr. Randolph. Was it such as to attract the 
attention of those in court ? 

Mr. Rawle. If they saw him, they must have 
been struck with the manner in which he ex- 
pressed his indignation. It was very strong. 

Mr. Randolph. Did you hear Mr. Chase say, 
that if the prisoner’s counsel had any objection as 
to the law, as laid down by the court, they must 
address the court and not the jury ? 

Mr. Rawle. I have no recollection of hearing 
such an expression fall from Judge Chase at any 
time. 

Mr. Nicholson. You stated much of your tes- 
timony from your notes. I would ask, sir, were 
those notes taken at the time, and in the order 
they stand arranged ? 

Mr. Rawle. Precisely so, sir. 
in court. 

Mr. Nicholson. What was there in the conduct 
of Judge Chase that induced the counsel to infer 
that they would be precluded from citing the 
statutes of the United States which have been re- 
ferred to ? 

Mr. Rawle. I cannot say from what circum- 
stance, unless from a recollection of the strenuous 
opposition made on a former trial on the part of 
the prosecution to the course then adopted. 

Mr. Nicholson. Judge Chase also declared: 
“No case can come betore us on which I have not 
an opinion as to the law, otherwise I should not 
be fit to preside here.” Was there anything 
which took place prior to this on which Mr. 
Lewis founded the opinion that he would be com- 
pelled to address the court and not the jury ? 

Mr. Rawle. It appeared to me that it arose 
altogether from misapprehension. Nothing fell 
from the court in my hearing, either in public or 
in private, which tended to control the counsel 
from speaking, or to withdraw the consideration 
of the law from the jury. There appeared to be 
much misapprehension; and I observed that the 
court did not set him right as explicitly as might 
have prevented part of this misapprehension. 

Mr. Randolph. I think you said that you en- 
tertained at the time of your conference with the 
judges an anxious hope that the gentlemen would 
be induced to proceed. If there is no impropriety 
in the question, I wish to know the cause of the 
great anxiety you felt on that subject, which in- 
duced you to become the agent of calling in the 
papers containing the opinion of the court? 

Mr. Rawle. My reasons arose from an antici- 
pation of those unpleasant sensations, which I 
would never wish my greatest enemy to feel, that 
of conducting a trial, in a capital case, and stand- 
ing alone against a man without counsel. It is 
easy to conceive that my hopes may have been 
anxious that I might not be placed in sucha pain- 
ful situation. 


I made my notes 











took notes of what passed on the first day ? 
Mr. Rawle. I did not. 


Mr. Harper. Inform the court whether Judge | 
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Mr, Nicholson. I will ask you whether you | calling for the militia to execute the laws of the 


Union, or for any other purpose, (under any pre- 
tence, as that the statute was unequal, burden- 
some, oppressive. or unconstitutional,) is a levy- 


Chase did, at any time during the proceedings, | ing war against the United States within the Con- 
say that he would restrict the counsel of Fries | stitution. 


from citing any statutes of the United States to 
the jury, and especially the sedition law ? 

Mr. Rawle. I do not recollect that he did. 

Mr. Harper. Did he say that he disapproved of 
the conduct of the former circuit court in permit- 
ting the statutes of Congress to be read ? 

Mr. Rawle. He did not. I never heard any 
such expression from Judge Chase in relation to 
the statutes. 

Mr. Harper. Have you the paper in your pos- 
session which was thrown down on the table ? 

Mr. Rawle. I have it in my pocket. 

Mr. Harper. Will you please to produce it ? 

Mr. Rawle. This is it, (handing it to Mr. 
Harper.) 

Mr. Harper. Do you know in whose hand- 
writing it is ? 

Mr. Rawle. In that of the assistant clerk of the 
court. Mr. Bond. 

Mr. Harper. We will offer this paper in evi- 
dence. 

Mr. Harper then read the paper, as follows, be- 
ing exhibit No.2: 

“ The prisoner, John Fries, stands indicted for 
levying war against the United States. 

“This Constitutional definition of treason is a 
question of law. Every proposition in any stat- | 
ute (whether more or less distinet-—whether easy | 
or difficult to comprehend) is always a question | 
of law. 

“ What is the true meaning and true import of | 
the statute,and whether the case stated comes | 
within the statute, isa question of law and not of | 

JSact, The question in an indictment for levying | 
war against (or adhering to the enemies of) the | 
United States, is ‘ whether the facts stated do not | 
amount to levying war.’ 

“Tt is the duty of the court in this, as in all | 
criminal cases, to state to the jury their opinion | 
of the law arising on the facts; but the jury are 
to decide on the present, and in all criminal cases, 
both the law and the facts, on their consideration 
of the whole case. | 





“The court heard the indictment read on the 
arraignment of the prisoner, some days past, and | 
just now on his trial, and they attended to the | 
overt acts stated in the indictment. | 

“Itis the opinion of the court that any insur- | 
rection or rising of any body of people, within the | 
United States, to attain or effect, by force or vio- | 
lence, any object of a great public nature, or of pub- | 
lic and general (or national) concern, is a levying 
war against the United States, within the con- | 
templation and construction of the Constitution | 
of the United States. 

“On this general position, the court are of opin- | 
ion that any such insurrection or rising to resist | 
or to prevent by force or violence the execution 
of any statute of the United States, for levying or 
collecting taxes, duties, imposts, or excises ; or for 











“The reason for this opinion is, that an insur- 
rection to resist or prevent by force the execution 
of any statute, has a direct tendency to dissolve 
all the bonds of society, to destroy all order, and 
all laws, and also all security for the lives, lib- 
erties, and property of the citizens of the United 
States. 

“The court are of opinion that military wea- 
pons (as guns and swords, mentioned in the in- 
dictment) are not necessary to make such insur- 
rection or rising amount to levying war, because 
numbers may supply the want of military wea- 
pons; and other instruments may effect the in- 
tended mischief. The legal guilt of levying war 
may be incurred without the use of military wea- 

| pons or military array. 

“The court are of opinion that the assembling 
bodies of men, armed and arrayed in a warlike 
manner, for purposes only of a private nature, is 
not treason, although the judges and peace offi- 
cers should be insulted or resisted; or even great 


outrage committed to the persons and property of 


our citizens. 

“ The true criterion to determine whether acts 
committed are a treason or a less offence, (as a 
riot,) is the guo animo the people did assemble. 
When the intention is universal or general, as to 
effect some object of a general public nature, it 
will be treason, and cannot be considered, con- 
strued, or reduced to a riot. 
any number of felonies, riots, or other misdemean- 
ors, cannot alter their nature so as to make them 
amount to treason; and, on the other hand, if the 
intention and acts combined amount to treason, 
they cannot be sunk down to a felony or riot. 
The intention with which any acts (as felonies, 
the destruction of houses, or the like) are done, 
will show to what class of crimes the case belongs. 

“ The court are of opinion that if a body of peo- 
ple conspire and meditate an insurrection, to re- 
sist or oppose the execution of any statute of the 
United States by force, that they are only guilty 
of a high misdemeanor; but if they proceed to 
carry such intention to execution by force, that 
they are guilty of the treason of levying war, and 
the quantum of the force employed neither lessens 
nor increases the crime; whether by one hundred 
or one thousand persons is wholly immaterial. 

“The court are of opinion that a combination 
or conspiracy to levy war against the United 
States is not treason, unless combined with an 
attempt to carry such combination or conspiracy 
into execution; some actual force or violence must 
be used in pursuance of such design to levy war, but 
that it is altogether immaterial whether the force 
used is sufficient to effectuate the object; any 
force, connected with the intention, wiil consti- 
tute the crime of levying war.” 

Mr. Harper. I will ask you one question. Do 
you recollect whether, after the verdict of guilty 


The commission of 
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was brought in against John Fries, the court gave 


Trial of Judge Chase. 


CONGRESS. 


place at the time. With regard to those parts of 


him information of his right to makea motion for | the statement not made by me,a reference to them 


an arrest of judgment ? 

Mr. Rawle. When the verdict was brought in, 
the court briefly told him he might be heard then 
or at a future day. When he was afterwards 
brought up for sentence, they told him, if he, or 


any person for him, could point out any error or | 


irregularity in the course of the proceedings, 
they should be patiently heard; and in like man- | 


ner Judge Chase addressed the other prisoners; | 


the same question was put to all that were 


found guilty. They answered, that they had | 


nothing to say. 
Mr. Hay being called, and not immediately ap- 
pearing— | 


| will call to my recollection the facts mentioned in 


such parts. If I state anything which I do not 


| distinctly recollect, upon adverting to the state- 


ment, I will explain the actual situation of my 
mind on that point. 

Mr. Nicholson. If I understand the witness, it 
is not his intention to give the paper {in his hand 
as evidence, but merely to refer to it for the pur- 
pose of refreshing his memory. 

Mr. Harper. Ido not understand the way in 
which it is meant to use the paper. I apprehend 


| that it is a rule of evidence that nothing but notes 
| made at the time of the transactions related can 


be received as evidence. I therefore am of opin- 
ion that a reference to this statement is inadmis- 





Mr. Harper observed this witness was called on 
an article subsequent to that on which the wit- | 
nesses already examined had testified. He would | 
submit a proposition to the honorable Managers, | 
to go through at one time the whole of the testi- 
mony on each article. It might not be the reg- 
ular course, but if gentlemen assent to it, said Mr. 
H., we shall prefer it; it will be convenient to 
the witnesses, many of whom may be discharged 
before the whole of the testimony is gone through. 

Mr. Randolph. Though this mode may have 
its advantages, it is attended with its difficulties. | 
A witness may be found to support more than 
one article. With regard to the first article, [have 
no objection to this course; but with regard to 
the subsequent articles I have. 

President. If the gentlemen are agreed, I will 
take the sense of the Senate on the course to be | 

ursued. 

Mr. Randolph. It is the wish of the Managers 


|}admit him to avail himself of it. 
'that had I attended the trial of Callender, and 
| taken minutes, and others had attended and not 


sible, because a part of it is made by others, and 
none of it made at the time. 


Mr. Rodney. When we advert to what has 


been stated by the witness, who says he does not 


mean to state in evidence anything in the paper 


|of which he has not, independently of it,a dis- 


tinct recollection, I think it is within the law to 
I apprehend 


taken notes, if by recurring to my notes there 


| should be recalled to their recollection facts so dis- 


tinctly that they could swear to them before the 
court, it would be competent to admit their refer- 
ence to such notes. 

Mr. Campbell inquired whether the objection 
were not confined to that part of the statement 
not made by the witness? 

Mr. Harper said the objection related to the 


| 
not to depart from the usual course. | whole of it. 
| 


Mr. Harper. We do not claim it as a right. 


George Hay, sworn. 


The 
liver relates to what was said by me as counsel 


Mr. Campbell believed that a witness might use 
any memorandum to refresh his memory; and 


reater part of the evidence I am to de- | that it was not necessary that it should be made 


'at the point cf time when the events happened. 


for zi Tr. Callender, who was indicted for a libel It is sufficient if made ata time when his rememe- 


on the President of the United States, and what | brance of the facts was correct. 


was said by one of the judges; for I do not rec- 
ollect to have heard the voice of Judge Griffin at 
any time during the trial. In order to make this 
statement as accurate as possible, as my memory 
is not strong, it is necessary to resort to a state- 
ment made by myself and the counsel associated 
with me in the defence of J. T. Callender, which 
I now hold in my hand, and every part of which, 
according to my best recollection, is correct. 

Mr. Harper here interrupted Mr. Hay, and said, 
the witness may refer to anything done by him- 
self at the time the occurrences happened which 
he relates. But I submit it to the Court how cor- 
rect it is to refer to what was not done by him, or 
done at the time. 

The President asked Mr. Hay whether the notes 
were taken by him. 

Mr. Hay. The statement was made by differ- 
ent persons. Some parts were made by myself, 
perhaps the greater part; the rest by Mr. Nicho- 
las and Mr. Wirt. I believe I shall be able to state 
from it every material occurrence which took 
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With regard to 
| that part not taken by himself, if he perused it at 
a time so shortly after the events related, as to be 
able to determine it accurate, and now recognises 
| the memorandum to be the same, it is sufficient. 
| Mr. Martin said he had been many years in the 
| practice of the law. The rules of evidence were 
| probably different in different States. But he had 
| always supposed that a witness could not be per- 
‘mitted to use any memorandum not made by 
himself, or at the time of the events related, or 
'nearit. He may, before he comes into court, con- 
sult any memorandum for the purpose of refresh- 
|ing his memory, but not in court. 

The President. The witness proposes to make 
use of a memorandum under the circumstances 
which he has stated. The question is, shall the 
witness be permitted to make use of it? 

Mr. Adams. I am not prepared to answer that 
| question at present, not knowing the nature of 
| the minutes the witness proposes to use. I there- 
| fore move that the Senate retire before the ques- 

tion is taken. 
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division, lost. 


The question on retiring was taken, and, ona 
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| Mr. Rodney. We are examining a witness who 
my be able to give testimony on the second, third, 


Mr. Adams said he wished to see the paper | or fourth articles. 


before he voted. 


President. Will the gentleman read the article 


The President asked Mr. Hay whether it was | on which the witness is called? 


in his own hand-writing? 


Mr. Randolph. I do not know that we are bound 


Mr. Hay replied that it was not; but that it was | to do so, 


written by a clerk from a printed statement. 


President. Have you the parts made by yourself 


separate? 
Mr. Hay said he had not. 


President. The Senate desire it. 
Mr. Randolph. I beg pardon. I thought it was 
‘desired on the other side. 


Mr. Rodney then read the second, third, fourth, 


The President then put the question, whether | fifth, and sixth articles. 


the witness should be permitted to use the paper? 
and, the question being taken by yeas and nays, 
assed in the negative—yeas 16, nays 18. 

Mr. Randolph asked the witness to state to the 
Court the circumstances which took place during 
the trial of James T. Callender, and particularly 
what respected the excuse and testimony of John 
Basset. 

Mr. Hay. I will state as well as I can what fell 
from the judge, and which appeared to me to be 
material. After some previous observations, the 
counsel for the traverser claimed for their client 
his Constitutional right to be tried by an impartial 
jury. 
the course of proceeding or the exact words which 
were used, since I am deprived of the aid of those 
notes which i know to be correct. I shall not, 
therefore, recite the precise words, but I shall give 
the substance of them, and the words themselves 


as nearly as possible. According to my best re- | 


collection Judge Chase’s declaration on that point 
was, that he would see justice done to the prisoner 
in that respect. 
which the counsel for Callender had in view, we 
pursued this course. Believing that a majority 
of the petit jury, if not all of them, were men 
decidedly opposed to J. T. Callender, in political 
sentiments, and thinking it probable, from the 
state of parties at that time, that they had made 
up their minds, we wished to ask every juror, be- 
fore he was sworn, whether he had ever formed 
an opinion with respect to the book called “* The 
Prospect Before Us.” According to my best re- 
collection, Judge Chase interfered, and told us it 
was not the proper question. He said he would 


I cannot pretend to relate precisely either | 


In order to obtain the object | 


Mr. Harper. Our wish is to confine the witness 
to the matter charged. We only object to the 
opinion of the witness being given. 

President. It is probable, gentlemen, that no- 
thing will arise in what the witness states, that 
will occasion difficulty. He will please proceed. 
| Mr. Hay. What I was about to mention was 
not so much opinion as fact. I was proceeding to 
relate the facts which constitute the basis of the 
second article. When Mr. Basset was called by 
the marshal, he manifested some repugnance to 
serving on the jury. He said, according to my 
best recollection, that he was unwilling to serve, 
because he had made up his mind as to that book. 
I do not pretend to say that the words used were 
precisely those I state. He may have expressed 
himself in the words ascribed to him by the sten- 
ographical statement given of the trial. The ob- 
jection, thus made by Mr. Basset, was overruled 
by Judge Chase, who asked him whether he had 
ever formed and delivered an opinion concerning 
| the charges in the indictment. He was sworn to 
| answer this question. Like the other jurors, he 
| answered in the negative, and the judge ordered 
him, like the other jurors, to be sworn on the jury. 
He was sworn. and did serve. 

Mr. Harper. Was the word used by the judge. 
and or or? 

Mr. Hay. I am perfectly clear it was and, and 
not or. 

In the state of things at that time, and seeing 
the temper that was manifested on the trial, | 
would not, and did not, ask the juror a single 
| question without submitting it to the court, and 
| soliciting their permission to ask it. I solicited 








tell us what the proper question was. He then} the leave of the court to ask a question. The 
Went on to state that the proper question was | reply of the judge was this—the difficulty I ex- 
this: “Have you ever formed and delivered an} perience at this moment in stating the precise 
opinion concerning the charges in this indict-| words, furnishes the reason I had for wishing 
ment?” ‘Though I have but little dependence on | to have recourse to the statement I had in my 
my memory, in general, yet in this I am certain, | hand; since Iam denied that indulgence, I will 
that I not only give the substance, but the identi-| not pretend to state literally what was said, but 
cal words used. To this question an answer was | I will state the substance. I told the judge | 
necessarily given in the negative. | wished to ask a question. “What, said the judge, 

Mr. Key. Who answered? is the question you want to put?—state it. If | 

Mr. Hay. A juror. think it a proper question, or if I choose it, you 

Mr. Key. The whole, or what jurors? Was it! may put it. Come, what is your question?” Not- 
the answer of John Basset? no other juror is men- | withstanding the humiliation I felt at being ad- 
tioned in the second article. The moment any | dressed in such a way before a crowded audience. 
attempt is made to extend the inquiry beyond the | I asked, “have you formed (leaving out, “and 
precise object of thesecond article, I will objectto it. | delivered”) an opinion concerning the book from 

Mr. Randolph. We have no objection to that | which the charges in the indictment are taken ?” 
course being pursued, as we can get all we want | The reply of Judge Chase was, “no, sir, no, you 
from the fourth article. shall ask no such question.” And the question 
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was not asked. This is all I recollect at this mo- | 
ment respecting Mr. Basset, and the occurrences | 
connected with that part of the trial. 
It was stated by Callender, in his affidavit, that | 
Colonel Taylor, of Caroline, was a material wit- 
ness; but of this 1 am not certain, because I have 
not read the affidavit since the trial. In the in- 
terval that elapsed between the day on which the 
first motion was made, and that on which the | 
trial took place, Tuesday, Colonel Taylor was | 
summoned. When he came to town, I know not. 
I have no recollection of having seen him until 
heecame into court. I had, therefore, no oppor- | 
tunity of ascertaining whether it would be in his | 
power to furnish the accused with the evidence 
he expected to derive from him. After the wit-| 
nesses on the part of the United States had been | 
adduced to prove the fact of publication, and after | 
the attorney of the United States had opened the | 
case, and stated the law arising upon the evidence, 
Colonel Taylor was offered to the court as a wit- | 
ness. He was sworn; and, immediately after, or 
probably while he was swearing, Mr. Chase asked | 
the counsel of Callender what they expected to | 
prove by him. If I recollect rightly, Mr. Nicholas, | 
one of my associates, observed that we did not know | 
distinctly what could be proved by Colonel Tay- 
lor; but that we expected to prove what would 
amount to a justification of one of the counts in| 
the indictment; that we expected to prove that 
Mr. Adams, the then President of the United 
States, had avowed, in conversation with Colonel | 
Taylor, sentiments hostile to a republican Gov- | 
ernment; and that he had voted in the Senate of | 
the United States against the law for sequestering | 
British property in this country, and against the | 
law for suspending commercial intercourse be- | 
tween the United States and the Kingdom of | 
Great Britain. I do not recollect precisely the 
words which were used by Mr. Nicholas, in mak- 
ing the observations that accompanied this siate- | 
ment; but I think he said he hoped that it would | 
be understood that he was not tied down to these | 
particular points, saying that probably the answers 
given by Colonel Taylor might suggest other | 
questions proper to be put. Nor do I use the 
precise words in which Judge Chase made an | 
objection; but Ido remember that the objection 
was made. The principle upon which he founded | 
his objection was this, that Colonel Taylor’s evi- | 
dence did not go toa justification of any one entire | 
charge; and he declared Colonel Taylor’s evi- | 
dence to be inadmissible on that ground. The 
judge was then asked by Mr. Nicholas whether 
we might not prove part of a charge by one wit- | 
ness, and the other part by another. The judge | 
answered him, that he desired him to understand | 
the law as he had propounded it; and the law was | 
this: that this could not be done; that Colonel | 
Taylor’s evidence related to only one part of a| 
charge, and that he could not prove one part by | 
one evidence, and one part by another. | 





I then | 
; ; 
observed to the judge that I thought Colonel Tay- | 
lor’s evidence admissible even on the principle laid | 


down by the court; that I thought his testimony | 


ido not know. 
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The one asserted that Mr. Adams was an aristo- 
erat, the other, that he had proved faithful and 


| serviceable to the British interest; and that he 


could prove that he had heard Mr. Adams make 
the remarks already stated; and that he had proved 
serviceable to Great Britain in the way mentioned 
by the author, that is, in giving the two votes in 
the Senate, alluded to in the work. The judge 
did not say in express terms that the position 
taken at the bar was wrong, but he said that the 
evidence of Colonel Taylor was inadmissible, and 
that the counsel knew it to be so; and I believe it 
was at the same moment of time, he said that our 
object was to deceive and mislead the populace. 


| 1 remember these expressions as well as if I had 


heard them yesterday. Finding that the attempt 
I had made to render a service, not to the man, 
but to the cause, instead of affording service to 
the cause, only brought on me the obloquy of the 
court, I felt myself disgusted, and said no more 
on the subject. 

I recollect that we were requested by the judge 
to reduce to writing the questions that we wished 
to propound to Colonel Taylor. I thought the 
measure so novel and unprecedented that [ was 
not disposed to comply with this desire. The 
questions were, however, stated in writing by Mr. 
Nicholas, who observed that he hoped we would 
not be confined in the examination of the witness 
to the questions thus stated in writing. If I mis- 


| take, not, before the questions were reduced to 


writing, Mr. Nicholas made some observations 
about the mode pursued by the court in reference 
to the attorney for the United States, and that ex- 
ercised towards the counsel for the prisoner; that 
the attorney for the United States had not been re- 
quired to state in writing the questions he wished to 
ask. When this remark was made to the judge, 
he said that the attorney for the United States had 
stated in the opening of the case all that he ex- 
pected to prove; “ but though this were done, we 
were not bound to do it.” My impression is that 
that word escaped the judge several times. 

Nr. Nicholson. What word ? 

Mr. Hay. The word “ we.” 

Mr. Nicholson. Did it refer to the court as 
well as the attorney ? 

Mr. Hay. So, sir, 1 understood it. 

The fourth article relates to the refusal of the 
judge to postpone the trial on the affidavit of Cal- 
lender; on which I can only say that the affidavit 
was filed, but whether regularly drawn or not I 
This affidavit, according to my 
best recollection, stated the absence of material 
witnesses. 

The next article relates to a subject, that it is 
very unpleasant to me to make any remarks upon, 
because I feel myself to bea party concerned. 
The judge is charged with— 

(Mr. Hay here read the third, fourth, and fifth 
clauses of the fourth article. ] 

There were many expressions used by Judge 
Chase during the trial which were uncommon, 
and which I thought, and still think to be so. 
With respect to the asperity with which he cen- 


would go to prove both members of the sentence. | sured me, 1 shall not-—— 
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Mr. Harper intertupted the witness, and desired my mind. The judge was pleased to tell me, I 
him to state the expressions, and let the court judge | was mistaken in my application of them; but I 
for themselves. _do not remember his precise words. He said the 

Mr. Hay. The first expression, which made a | words “tenor and effect” did not oblige the prose- 
very strong impression on my mind, was this: In | cutor to give more than the substance of the pa- 
the course of the argument, urged by me in support | per meant to be recited. It is contended, said he, 
of the motion for a continuance to the next term, | that the book ought to be copied verbatim et liter. 
I assumed it as a clear position, that the law of the | atim, I wonder, he continued, they do not contend 


State of Virginia, which directs that the jury shall 
assess the fine, would govern in this case. As soon 
as I got to that part of the argument the judge in- 


terrupted me, and gave me to understand that I | 
was mistaken in the law, and added, the assessment | 


of the fine by the jury may be conformable to your 
local and State laws, but when applied to the fede- 
ral courts, it is a “wild notion.” In the case of 
Colonel Taylor’s evidence, which I have already 
stated, the judge said that we knew the evidence 
to be inadmissible, though we pressed it upon the 


court, and then the expression followed which has | 


been already mentioned, that we were endeavor- 
ing to mislead and deceive the populace. At an- 
other time he was pleased to observe, Gentlemen, 
you have all along been in error in this cause, and 


you persist in pressing your mistakes on the court. | 


On more occasions than one he charged the coun- 
sel with advancing doctrines they knew to be 
wrong. I endeavored in one part of the cause to 
satisfy the court that the book called the Prospect 
Before Us, could not be given in evidence in sup- 


rt of the indictment, because the title of the | 


ook was not mentioned in the indictment. In 
support of my argument, I observed to the court 
that if the indictment mentioned the book from 
which the charges were formed, and any subse- 
quent prosecution should afterwards be instituted, 
the traverser would have nothing more to do than 
to produce a copy of the record, and plead in bar 
of a subsequent prosecution ; but that according to 
the opinion of the court, the situation of the tra- 
verser would be more precarious than according 
to the doctrines for which I contended ; for that the 
traverser, if he should plead a former prosecution 
in bar, would not be able to prove the fact by com- 
paring the record with the indictment; but must 


resort to extraneous evidence to prove that the | 


subsequent prosecution was founded on the same 


for punctuatim too. 
r. Nicholson. Was this observation addressed 
to the bar? 

Mr. Hay. It appeared to me to be intended for 
the people ; for he looked round the room when 
he said, with a sarcastic smile, I wonder they do 
'not contend for punctuatim too. I recollect also, 
that when Mr. Wirt, who was associated with me 
as counsel for the traverser, was addresssing the 
court, he was ordered by Judge Chase, to sit down 
| —in this precise language, sit down. The judge al- 
| so declared that the counsel on the part of Callen- 
| der should not address any observations to the 
| jury concerning the unconstitutionality of the sec- 
| ond section of the sedition law, in respect to prose- 
_cutions for libellous publications. 

Mr. S Smith, at this stage of the examination 
| of the witness, moved an adjournment of the Sen- 
| ate to their legislative apartment. 

The motion not being agreed to; 
| Mr. Hay proceeded—When Mr. Wirt was ar- 
| guing from a proposition he had laid down, he 
said the conclusion which followed was perfectly 
syllogistical. The judge bowed to him in a man- 
ner I cannot describe, and said “ A non sequitur, 
sir.’ I do not remember any other expression 
used by the judge calculated to deter the counsel 
| from proceeding in the defence of J. T. Callender. 
|ButI do remember that I was more frequently 
interrupted by Judge Chase on that trial, than | 
| have ever been interrupted during the sixteen 
| years I have practised at the bar. I do not state 

how often I was interrupted, because I do not re- 
collect; but I know the interruptions were fre- 
| quent, and I believed them to be very unnecessary, 
'not only as they regarded myself, but the counsel 
| who were associated with me in the defence. 

Mr. Randolph. In your testimony you have 
said that during the whole course of the trial you 











publication that gave rise to the first. The judge | never once heard the voice of Judge Griffin. 
was pleased to observe, without seeming to under- | Where those replies and those decisions, which 
stand the distinction that I had endeavored to| you have detailed, given by Judge Chase appa- 
draw, that I knew the present prosecution could | rently without any consultation with Judge Griffin? 
be pleaded in bar. I certainly did know it,and| Mr. Hay. I stated that I did not hear the voice 
was endeavoring at that very time to show by my | of Judge Griffin ; but I by no means meant it to 
argument that the better mode of proving the truth | be inferred that Judge Griffin was not heard by 
of the plea would be by a copy of the record, rather | any other person. Judge Chase’s manner of de- 
than by an appeal to parole testimony. Judge | livering the opinion of’ the court was generally 
Chase again interrupted me, and said, 1 knew that | this: after having stopped or interrupted the 
this prosecution might be pleaded in bar. 'counsel for the traverser, by telling them to sit 

In the course of the same argument, which I | down, or that they were mistaken in the law, 
addressed to the judge, for the purpose of showing | sometimes, but not every time, he would look at 
the truth of the positions we had stated, I ob- | Judge Griffin, who sat upon his left hand, and 
served that according to the established doctrine, | turning to the bar, and to the audience, he would 
the words “tenor and effect,” in an indictment for | say, such is the opinion of the court. I think also, 
a libel, bound the party to the literal recital of the | that I saw them speaking to each other, but not 
parts charged as libellous. In support of that | in such a manner as if they were consulting upon 
opinion I quoted several authorities that satisfied | a question of law. 
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Mr. Randol 
pounded to Mr. Basset, and the other jurors, was, | 
“ Have you formed and delivered an opinion as to | 
the charges contained in the indictment?” Are | 
you certain that the expression was,“ formed and 
delivered ?” 

Mr. Hay. I am as clear on that point as I am 
of anything that ever occurred in the course of 
my life. I have said that my memory at the best | 
is not a good one; but some of the occurrences on | 
this trial were so singular and novel, that they 
made an unusual impression on my mind. 

Mr. Randolph. When it was decided by the) 
court that the question, “Have you ever formed 
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ph. You said that the question pro- | of proving the vote of the Senate by parole testi- 


mony. 
The Court rose at 5 P. M. 


Tuespay, February 12. 
The Court met at 12 o’clock. 
Present: the Managers, attended by the House 
of Representatives in Committee of the Whole; 
and Judge Chase, attended by his counsel. 


Mr. Hay, in continuation. 


A very short statement will close the detail 
which I have to make. It was the intention of 
the counsel, who appeared in behalf of the travers- 


and delivered an opinion on the charges contained | er, to have defended him on the ground of the 
in the indictment,” was the only proper question, | unconstitutionality of that section of the law, 
was it stated by the court, or requested by the | commonly called the sedition law, on which the 
counsel for the accused, that the indictment might | indictment was founded. The gentlemen asso- 
be read ? | ciated with me in the defence proceeded to argue 
Mr. Hay. It was requested by the counsel that | this poi Th sst 
r. Hay. req y | this point. They were not permitted to address the 
Seema Fm str pe Sy a _ | a. yn The ome ee 
' *rta g whe-| by Mr. Wirt on this occasion, | have already in 
ther he had made up his mind on the particular | some degree stated. I recollect he was interrupt- 
charges it contained. oa? | ed by Judge Chase at several times, and particu- 
Mr. Randolph. Was the indictment then read?) larly at one of those times, for the purpose of tell- 
_ Mr. Hay. It was not then read, nor until the | ing him that the doctrine he contended for was 
sane anes ss . | | that the jury had the right to determine on 
r. Randolph. You have been, you have stated, | the law as well as the fact. Mr. Wirt then went 
a practioner of the law for fifteen years. Has it| on to state that the Constitution of the United 
been the practice of the courts in Virginia, or | States was the law of the land. Judge Chase in- 
= aes ee ee of, ae an wo tnt terrupted him, and said there was no necessity 
rapdred oo be todnees co-writing, oud cubeaisied | chs band. “Mig: Wenn then weak ened epppieinan i 
ed to be r > g, subm1 | the land. Mr. Wirt then went on to argue that i 
to their inspection, before they were permitted to | the jury had a right to determine the law in this 
be put? | case, and if the Constitution was the supreme law, 
Mr. Hay. I ake knew of a single instance; | the conclusion was perfectly syllogistical, that 
stuniiews Unrhnon,’ S:ucpeban tia promerenocia | velicaaliny ofthe love, 3s wean akrabnd cece ak 
suc . od as | utionality of the law. it was at that time that 
the trial of Logwood, charged with counterfeiting | Judge Chase addressed him in the words that I 
notes of the Bank of the United States. The Chief) have mentioned. According to my best recollec- 
Justice of the United States, who presided at the | tion he bowed, and with an air of derision, ad- 
trial, made no such requisition, nor did it ever | dressing him, said, “a non sequitur, sir.” Whe- 
occur to me, that such a thing ought to be, or ther Mr. Wirt said anything more after this in 
a as _ sah | sac of his client, I do not recollect; he did not, 
r. Nicholson. ven you were required to | however, say much. After Mr Wirt sat down, I 
reduce the questions to writing, was it at the in- | rose, addressed myself to the court, and stated 
stance of the attorney of the district, (Mr. Nelson,) | that I addressed myself to the court exclusively. 
a by - pe as | T observed that I did not wish to be heard by the 
r. Hay. | do not remember that Mr. Nelson | jury, or by the very numerous assemblage that 
made any objection to putting the question. The | sadewuaded me. This observation was intended 
objection was made only on the part of the court. | by me as a sort of reply to the observation made 
> Ty > y po . . ~ 
I recollect that Mr. Nelson made one remark as | by the judge that our defence was intended for 
w aghinge meme giving meena what took | the people. I did not attempt to speak to the 
place in the Senate of the United States. | Jury on the question, which I wished to argue be- 
Mr. Randolph. Upon what ground did the coun- | fore them, but I addressed myself to the court for 
sel for se en assume the right of proving the the purpose of satisfyingthem. After I had gone 
vote w o = given = the Senate by parole on for a short time, I was interrupted by the judge, 
testimony o prove facts done in the Senate | by a question which I thought an unnecessary 
you should have reference to their journal. | one. I will endeavor to state it. I stated to the 
Mr. Hay. It will be recollected that I stated | court, in terms as distinct as my knowledge of 
ang Colonel Taylor came into court at the time | the English language enabled me to use, the spe- 
eee ee Te _— ~ — wr ges on eee - a 
couns ser was pon to state | which was, that the jury had, according to the 
in writing the questions that were to be put.| laws of the land rig | de i r 
Those Suitions were written without a raw | i secunegen ea isi cidiaesone 
se ques |! ny re-| question necessary to the decision of the question 
flection on my part, as to the propriety or legality | of guilty or not guilty. Judge Chase asked me 








203 


whether I laid down that proposition as true in 
civil as well as in criminal cases, because, if you 
do, said he, you are wrong. My reply was that 
I believed the proposition universally true; but it 
was sufficient for my purpose if it were true as 
applied to criminal cases. I went on, as well as 
I could, in the argument I intended to urge. I 
Was again interrupted by the judge. What the 
circumstances were that gave rise to that inter- 
ruption, my wnaided memory will not enable me 
to tell, nor dol recollect what expressions were 
used by him. I have not, since yesterday, taken 
the liberty of looking at the statement, which I 
have in my pocket, of the circumstances that 
took place on the trial; but I know that I was in- 
terrupted more than once, and I believe more than 
twice; but the impression on my mind was, that 
to get through the argument, I should be sub- 
jected to more humiliation than any man vindi- 
cating another in a court of justice was bound on 
any principle to encounter, and I declined pro- 
ceeding in my argument. 

When the judge perceived by the movements 
I was making with my papers, that I was about 
to retire, he asked meto go on. I told him I 
should not goon. He said there was no occasion 
for me to be captious. I told him I was not cap- 
tious. He then said, go on, go on—you will not 
be interrupted. I, however, retired from the bar, 
and, I believe, from the room where the court was 
held. 

Mr. Randolph. Did any circumstances occur, 
in relation to a witness brought forward on the 
part of the prosecution, of an unusual nature ; were 
any observations made by the court to that wit- 
ness, and what were those observations ? 

Mr. Hay. I do not know whether the circum- 
stance I am about to state is an answer to the 
question which has been put to me. But I re- 
collect distinctly that a circumstance did occur. 
which I thought extraordinary. A witness was 
brought forward to prove the publication of the 
Prospect Before Us, who was the very man em- 
ployed by Callender to print the work. Whether 
the publication could be proved by any other per- 
son than Callender’s agents, I do not now recol- 
lect. But I stated to the court that this witness 
was about to do what the Constitution author- 
ized him to refuse to do, and what he was not 
required to do by the established rules of law in 
criminal prosecutions, which was, that no man 
was bound to deliver testimony that would go to 
criminate himself; and, if anything done by him 
implicated him in the transaction charged against 
Callender as libellous, he was not bound to an- 
swer, nor could he be required to answer by the 
court. Mr. Chase said that the opinion I had ex- 

ressed was correct ; but the witness, who had come 
orward to give evidence of the publication, might 
rest assured that he would not be molested for 
any part which he may have taken in the publi- 
cation. I do not recollect that the District At- 
torney said a word on the occasion. Everything 
that was said on that head was said by myself, 
and answered by the court, asI have stated. The 
Witness was sworn, and gave in his testimony, in 
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which he stated that he was employed by Cal- 
lender to print the work called the Prospect Be- 
fore Us. 

Mr. Randolph. The counsel for the accused 
seemed to have considered in this case, as well as 
in all the others, that the proceedings would be 
governed by the act of the State of Virginia, which, 
in virtue of the act of Congress of 1789, was the 
rule of procedure. It appears that process was 
issued, such as the laws of Virginia did not au- 
thorizé. Was there no reference made by the 
counsel for the accused to the act of Virginia, to 
show that the process was illegal, or that it was 
contrary to law, to rule the party to trial at the 
same term the indictment was found ? 

Mr. Hay. There was a general, but not a spe- 
cific reference to that circumstance. In making 
the motion for a continuance, I stated that in con- 
formity to the law and usage of Virginia, when 
a presentment was found, the ordinary process 
was by summons to the next term, and that, dur- 
ing the interval between serving the process and 
the time at which it was returnable, the accused 
was enabled to prepare and collect matter for his 
defence. It is extremely probable that some other 
motion would have been made, but for an obser- 
vation that fell from the judge on another part of 
my argument. I stated that the jury were to as- 
sess the fine according to law; this opinion was 
opposed and denounced as a wild notion. Find- 
ing that the judge had made up his mind on that 
subject, and that the law of Virginia was not con- 
sidered as obligatory, I had no idea of making any 
moticn to the court founded on the doctrine which 
he had thus denounced. My opinion before, at 
that time and at the present time, the opinion 
which I expressed officially on a late occasion, is, 
that where the laws of the United States do not 
otherwise require or provide 

Mr. Martin said, that he apprehended this testi- 
mony was of no kind of consequence. 

Mr. Hay. I was only about to state the reasons 
why nothing more was said on that subject, or a 
motion founded on it. 

The President. The Senate object to that sort 
of testimony. You will please to confine yourself 
as much as possible to facts. 

Mr. Hay. I only meant to have stated a fact, 
that the express declaration made by the court to 
the counsel for the accused, in relation to the doc- 
trine just mentioned, put a stop to my mentioning 
any idea, or making any motion founded on that 
doctrine. 

Mr. Randolph. I wish to ask the witness, who 
tells us he has been sixteen years a practitioner at 
the bar, whether he ever knew an instance, in 
which, in a case similar to that of Callender, pun- 
ishable only by fine and imprisonment, a capias 
was issued, 

Mr. Hay. I ought to premise, that this question 
relates to a branch of jurisprudence which I have 
not much attended to, although sometime since | 
acted as prosecutor for the State for one of its 
counties. I have never known a single instance 
in which a capias has been awarded in the first 
instance. I believe the invariable practice is to 
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issue a summons, and I believe it is not custom- 
ary in Virginia to try a cause at the second term, 
when the party appears and pleads. 

Mr. Randolph. If it is not the practice at the 
second term, do you mean that it is at the first ? 

Mr. Hay. No, sir; the presentment is found at 
the first term ; the summons issues returnable to 
the next; at the second term the issue is made 
up, and the trial comes on at the subsequent term. 
This, I believe, is the ordinary mode of proceeding 
in Virginia. 

Mr. Randolph. Finding that the lawof Virginia 
was not considered as applicable, did you move, 
and support the motion by argument, for a con- 
tinuance, founded on the affidavit filed by the ac- 
cused, and what were those arguments ? 

Mr. Hay. I do not know whether I can state 
accurately all the arguments urged for a contin- 
uance. The argument was certainly in part found- 
ed on the affidavit of the traverser. He stated that 
he wanted documents which he could not instan- 
taneously procure, and material witnesses who 
resided at a great distance. If I recollect rightly, 
I stated when Callender was first carried into 
court, that I was not prepared to discuss the im- 
portant question whether a jury had a right to 
determine on the constitutionality of a law. I 
also stated the case to be a new one, that a prose- 
cution for a libel had never before occurred in 
Virginia, and that the gentlemen of the bar were 
not masters of the subject; and that therefore I 
wished time to look into it. 

{Mr. Charles Lee was here introduced into Court 
as counsel for Judge Chase. ] 

Mr. Harper. In your examination in chief, you 
stated that you defended the cause and not the 
man. We are not capable of understanding your 
meaning, and beg you to explain it. Was it the 
cause of Callender, or was it some other cause ? 

Mr. Hay. It was the cause of the Constitution, 
and J did not mean to defend Callender farther 
than he was connected with that cause. 

Mr. Harper. Your object appears to have been 
to show that the law under which he was indicted 
was unconstitutional ? 

Mr. Hay. That was one great cause. 

Mr. Harper. Not the sole one? 

Mr. Hay. I had previously made up my mind, 
that if a prosecution should take place in Virginia 
under that law, I for one would step forward and 
offer my services to the person who should be se- 
lected as its first victim. 

Mr. Harper. You said that you referred, when 
making a motion for a continuance, generally to 
the law, but not specifically to the law of Vir- 
ginia ? 

Mr. Hay. My meaning was, that I did not quote 
the precise title of the act, but made a general 
reference to it. 

Mr. Harper. 
law ? 

Mr. Hay. Without citing it; I made no other 
than a general reference to the law. 

Mr. Harper. Do you recollect whether, on the 
subject of Colonel Taylor’s testimony, Judge Chase 
applied to Mr. Nelson, the attorney of the district, 


Without citing the particular 
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to determine whether the testimony should be 
admitted ? 

Mr. Hay. I have some indistinct recollection of 
some such thing. 

Mr. Harper. Did not Judge Chase offer to post- 
pone the cause for a month or more ? 

Mr. Hay. I have no recollection of such an 
offer ; it would have been the wish of the counsel 
for the accused to have obtained that delay. I 
know that, in consequence of an impression on 
my mind, that a postponement could not be ob- 
tained, I devoted my days and nights to make 
myself acquainted with the subject, previous to 
the day when the trial came on. I have no recol- 
lection of such an offer; if I had so understood it 
at the time, I should have availed myself of it. 

Mr. Harper. Did the counsel of Callender ask 
for a postponement, independently of a contin- 
uance to the next term ? 

Mr. Hay. I do not recollect that they did. 

The President. You say some conversation ap- 
peared to pass between Judge Chase and Judge 
Griffin; did you hear so much as to understand 
the substance of it? 

Mr. Hay. No, sir. 

President. How then did you draw the in- 
ference ? 

Mr. Hay. From the business then before them. 

President. You spoke of a witness called by the 
name of Rind. Did he appear willing to give 
testimony ? 

Mr. Hay. He did not appear unwilling. The 
objection to his testimony was made by myself. 


John Taylor, sworn. 


Mr. Randolph. The witness will please to state 
the circumstances that passed in the rejection of 
his testimony, and other circumstances which 
have any relation to the conduct of Judge Chase 
on the trial of Callender ? 


Mr. Taylor. I was summoned as a witness on 
that trial on the part of Callender. I attended 
and was’ sworn. On being sworn, Judge Chase 
inquired what it was intended to prove by my 
testimony ? Ido not recollect the expressions of 
Judge Chase, nor do [ recollect precisely the an- 
swer made to this inquiry; but Judge Chase de- 
sired the counsel for the accused to reduce their 
questions to writing. They did so. 

[Colonel Taylor’s testimony was here so in- 
distinctly heard, that we could not collect his 
words. | 


I had come into court very near the hour when 
the court met, nor had I previously given any in- 
timation of the testimony I could give either to 
Callender or his counsel. I should have added 
that, after, I think, the judge had declared the 
witness could not be examined, he applied to the 
district judge for his opinion; who replied in so 
low a voice that I could not well tell what he 
said. But this was after he had given his own 
opinion that my testimony could not be received. 

Mr. Randolph. You state that neither the ac- 
cused nor his counsel knew the extent to which 
your testimony would go. Would your testimo- 
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ny, according to your belief, have had a material 
bearing on the charges against Callender ? 

Mr. Martin objecting to this question, Mr. Ran- 
dolph said he would withdraw it. 

Mr. Randolph. Did you observe anything un- 
usal in conducting the trial ? 

Mr. Taylor. One or more motions were made 
by the counsel for Callender, who was interrupted 
by Judge Chase repeatedly. The words in which 
these interruptions were couched, I cannot recol- 
lect, though I formed an opinion of the style and 
manner of them ; the effect of which was to pro- 
duce laughter in the audience at the expense of 
the counsel. If I am required to declare the char- 
acter in which I conceived them to be made, I 
am ready to do so. 

There was here a short pause, when Judge 
Chase rose and said, he had no objection to the 
opinion of the witness being delivered. 

Mr. Taylor. I thought the interruptions were 
in a very high degree imperative, satirical, and 
witty. 

Mr. Randolph. Did there appear to you any- 
thing unusual in the manner of the counsel for 
the accused towards the court ? 

Mr. Taylor. I neither discovered the least de- 
gree of provocation given by the counsel, nor per- 
ceived any anger expressed by the court. Judge 
Griffin was silent, nor were Judge Chase’s inter- 
ruptions accompanied by the indication of any 
anger as far as I could perceive. 

0 an interrogatory made, Mr. Taylor said, the 
interruptions of the court were extremely well 
calculated to abash and disconcert counsel. 

Mr. Randolph. Do you recollect anything in 
relation to the objection taken by John Basset to 
serving as a juror? 

Mr. Taylor. I by no means recollect the cir- 
cumstances with precision, but the impression 
on my mind is strong, that Basset said that he 
had entertained some prepossession against the 
book called “ The Prospect Before Us,” or against 
Callender ; and that the judge inquired whether 
he had any prepossession in regard to the charges 
in the indictment. He said, no: and it was also 
said by him or by some other person brought for- 
ward as a juror, that he had not read the indict- 
ment. Judge Chase ordered him to be sworn. 

Mr. Randolph. You were, I believe, a long time 
a practitioner of the law in the courts of Vir- 

inia ? 

Mr. Taylor. For a few years—about seven, I 
practised the law. 

Mr. Randolph. I willask you if you have ever 
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to propound, and submit them previously to the 
court ? 

Mr. Taylor. I have never seen such a practice 
in a case like that of Callender. 

Mr. Randolph. Do you remember a question 
put by Mr. Chase to the counsel on the part of the 
United States, with regard to permitting your tes- 
timony to be received ? 

Mr. Taylor. After the decision of the court, | 
do recollect Mr. Chase did express some such idea 
as that intimated in the question. The attorney 
for the district instantly expressed his dissent to 
what I conceived to have been in a very feeble 
manner recommended by the judge. 

Mr. Randolph. This intimation was after the 
positive rejection by the court ? 

Mr. Taylor. I think so, although I will not be 
positive, as I made no memorandum of what 
occurred. 

Mr. Randolph. Were you present when a mo- 
tion for a continuance was made, and do you re- 
collect the grounds of it ? 

Mr. Taylor. I only recollect that it was founded 
on the affidavit of Callender: I have no recollec- 
tion ied arguments used. 

| Mr. Nicholson. Do you recollect the grounds of 
| the court for rejecting your testimony ? 

| Mr. Taylor. I think, on the ground that though 

| it were. admitted, it would not acquit the ac- 
cused. 

Mr. Randolph. Was any observation made 

| personally to you after the testimony was re- 
jected ? 

Mr. Taylor. None, sir. 

Mr. Harper. You have said, you considered 
the interruptions of the court as highly calculated 
to abash the counsel; did you mean thereby to 
give your opinion that they were so intended, or 
that such was their tendency ? 

Mr. Taylor. I thought they were so intended, 

| and they had their fulleffect. They were followed 
by a great deal of mirth in the audience. The 
audience laughed, but the counsel never laughed 
at all. 
Philip N. Nicholas, sworn. 

In the year 1800, in the month of May, the cir- 
cuit court of the United States sat at Richmond. 
Of this court, Mr. Chase and Mr. Griffin were the 
judges. I believe Mr. Chase sat alone for some 
time—for how long I do not recollect. Mr. Grif- 
fin did not, I believe, take his seat until the mo- 
tion to continue the cause was renewed. On the 
first day of the court, Judge Chase delivered a 
charge to the grand jury, and called their atten- 
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known a capias issued against a person indicted | tjon, in a particular manner, to infractions of the 
for an offence not capital, or a person, presented | sedition law. The grand jury returned with a 
for such an offence, tried at the same term the | presentment against James Thompson Callender, 
presentment was made ? : for a libel against the President, by the publication 
_ Mr. Taylor. I must answer in the negative, but | of a work, entitled “The Prospect Before Us.” 
it is proper to remark that, as I never turned my | On this presentment, the attorney for the district 
attention to the practice of the criminal law, no | filed an indictment, which the grand jury found 
great reliance ought, on this point, to be placed | a true bill. 
on my answer. Process was immediately issued on the indict 
Mr. Randolph. Has it ever been the practice in | ment. My impression at the time, and until very 
the courts of Virginia for counsel to be compelled lately, was, that the process issued was a bench 
to reduce to writing, questions which they wish | warrant. I have lately heard that it was a capias. 
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For several days it was believed that Callender, 
who resided at Petersburg, could not be found; | 
but the marshal at length arested him, and brought | 
him into court. Mr. Hay and myself undertook 
his defence. My motive was, that I believed the 
sedition law unconstitutional, and of course op- 
pressive to any person prosecuted under it. 

Mr. Hay and myself had an interview with Cal- 
lender, in order to ascertain the grounds on which | 
he expected to make his defence. Callender in- 
formed us that his witnesses were considerably | 
dispersed, and that there were many documents | 
which it would be necessary for him to obtain, 
before he could be prepared for his trial. An affi- 
davit was drawn, stating the absence of Callen- 
der’s witnesses, the want of the documents, and 
that the counsel could not be prepared during that 
term. On this affidavit was founded the motion 
to continue the cause. This motion was urged 
with great earnestness and zeal, as we were con- 
vinced that justice could not be done if the case 
was tried during that term. The arguments prin- 
cipally urged by us, were, that the defendant had 
a Constitutional right to compulsory process for 
his witnesses, and to counsel, but that these privi- 
leges would be nugatory if the court would not 
allow time to summon the witnesses, and for coun- 
sel to prepare for the defence. 

When the motion was first made, Mr. Chase 
satalone. He did not absolutely reject the motion 
for a continuance, but he intimated in pretty strong 
terms his opinion that the affidavit did not afford | 
a sufficient ground to continue the cause. Mr. 
Chase observed that the evidence of Mr. Giles, as 
stated in the affidavit, was of a serious nature; 
that he would let the cause lie over till Monday, 
and in the meantime we might summon such of 
our Witnesses as were accessible to us. On Mon- 
day, Mr. Giles did not attend. Mr. Hay stated to 
the court that the badness of the weather during 
the preceding day had probably prevented Mr. 
Giles’s attendance, and asked that the cause might 
lie over a few hours. The judge said we might 
either Jet it lie a few hours, or until next day, at 
our option: the latter was preferred. On Tues- 
day, the motion was renewed to continue the cause. 
Amongst other arguments used in support of this 
motion, Mr. Hay observed, that by the laws of 
Virginia a person indicted for a misdemeanor was 
never tried at the term at which the indictment 
was found, but that a summons issued against him, 
returnable to the next term. | 

Mr. Hay further stated, that as the sedition law | 
gave the party accused the right to give the truth | 
of the matter charged as libellous in evidence, it | 
resulted that the law meant only to include the | 
case of facts falsely recited, and not the case of | 
abuse or erroneous opinions; because they are not | 
susceptible of proof, and their verity or falsehood | 
would depend on the particular course of think- 
ing of those who were to judge in the case. Mr. 
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{ Here Judge Chase interrupted Mr. Hay, and told 
him he was mistaken in supposing the jury were 
to assess the fine. This may be the case, said he 
by your local State laws, but as applied to the 
courts of the United States it is a wild notion. 
Mr. C. said the cause must come on ; that the tra- 
verser had not stated in his affidavit that he could 
prove all the charges in the indictment to be true; 
that it was necessary for him to prove the truth 
of all to obtain his acquittal; and that, as the ab- 
sent witnesses were to give evidence as to part of 
the charges only, their absence afforded no good 
reason for a continuance. | 

The motion to continue the case was overruled, 
and Judge Chase directed the jury to be called. 
When the jury came to the bcok, I stated to the 
court that I believed there was ground of chal- 
lenge to the panel in consequence of one of the 
jurors, who was returned, having expressed opin- 
ions very hostile to the traverser. Mr. Chase, af- 
ter looking into an authority which I quoted, and 
also into Coke Littleton, said the law was clear, 
that our objection did not apply to the panel, but 
to the individual juror. He further said that we 
must proceed regularly; that we might either in- 
troduce testimony to prove that a particular juror 
had expressed an opinion on the case, or we might 
examine the jurors as they came to the book. 
We preferred the latter mode,and Mr. Hay asked 
if he might ask a question of the first juror who 
was sworn. Mr. Chase said that Mr. Hay must 
submit the question to his previous inspection, 
and that, if he thought it a proper question, it 
might be asked. Mr. Hay stated that the ques- 
tion which he wished to ask, was, have you ever 
formed an opinion on the work, entitled “The 
Prospect Before Us,” from which the charges in 
the indictment were extracted? Judge Chase 
said that the counsel should not ask that question; 
that the only proper question was, have you ever 
formed and delivered an opinion on the charge; 
in the indictment? I say (continued the judge,) 
formed and delivered ; for it is not only necessary 
that he should have formed, but also delivered an 
opinion to exclude the juror. The judge pro- 
pounded the last mentioned question to the first 
juror, and he replied that he had never seen the 
indictment, or heard it read. The judge said he 
was a good juror, and desired he might be sworn. 
Mr. Hay requested that the indictment be read to 
the juror, that he might be thereby enabled to 
say whether he had formed and delivered an opin- 
ion on the indictment. The judge replied that 
he had already indulged the counsel as much as 
he could, and they ought to be satisfied; he re- 
fused to let the indictment be read to the juror. 
The clerk then called the jury and swore them, 
till he eame to John Basset, who in reply to the 
previous question said, he never had seen the in- 
dictment or hearditread. But Mr. Basset seemed 
to have considerable scruple at serving, and said 


Hay said he wished time to deliberate maturely | he had formed and delivered an opinion that the 
on this view of the sedition law, and said, that if | book called “ The Prospect Before Us,” came with- 
his construction was correct, the jury, in assessing | in the sedition law. Judge Chase, however, said 
the fine, ought not to regard such parts of the in- | he was a good juror, and he was sworn and served 
dictment as related to mere matters of salnkae. | as such. The witnesses on the part of the prose- 
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cution were called and sworn, and, among others, | were the precise words of the judge. I think it 
Mr. Rind was examined to prove the publication | right here to state that after Mr. Chase had de- 
of “The Prospect Before Us.” Mr. Hay observed | clared Colonel Taylor’s evidence inadmissible, 





that no witness who was any way concerned in 
the printing of the “ Prospect,” was bound to crim- 
inate himself. Mr. Chase admitted this to be cor- 
rect, but declared that the witnesses might rest 
assured that no person would be prosecuted in 
iven in the case 
then before the court. Under thesecircumstances 
Mr. Rind proved that he had printed part of the 


consequence of any evidence 


“Prospect” for Callender, and took out of his 


ocket some of the original sheets from which he 


ad printed parts of the work. Judge Chase him- 


self compared these sheets with the work as pub- 


lished, and they were found to correspond. After 
the testimony on the part of the prosecution was 
finished, Col. Taylor of Caroline was called on 
the part of the traverser, and, after he was sworn, 


Judge Chase asked with apparent haste and earn- | 


estness of manner, what we expected to prove by 
that witness. We said we expected to prove that 
Mr. Adams had avowed in the presence of the 


witness sentiments favorable to monarchy or aris- | 
tocracy, and that he had voted in the Senate | 


against the sequestration of British debts, and the 
suspension of commercial intercourse with Great 
Britain. Judge Chase then said that we must re- 
duce the questions to writing. This I objected 
to, and stated that it was a thing very unusual in 
our courts; that it had not been required by the 
court of the District Attorney, when he exam- 
ined witnesses against Callender ; that it involved 
a dangerous principle, and was calculated to sub- 


ject every question of fact to the control of the | 


court; besides, I added, that I did not know the 
extent to which Col. Taylor’s evidence would go; 
that I wished him to state all he knew, and that 
very probably the examination would point out 
new questions proper to be asked. I then stated 
that if the court insisted on the questions being 
reduced to writing, I would comply with their 
direction, but that I hoped it would not be consid- 
ered as precluding us from asking any additional 
questions. The questions were then reduced to 
writing, and are as follow, viz: 

1. Did you ever hear Mr. Adams express any 
sentiments favorable to monarchy or aristocracy, 
and what were they ? 

2. Did you ever hear Mr. Adams, while Vice 
President, express his disapprobation of the fund- 
ing system ? 

3. Do you know whether Mr. Adams did not, 
in the year 1794, vote against the sequestration of 
British debts, and the suspension of intercourse 
with Great Britain? 

Judge Chase, after examining the questions, de- 
clared Col. Taylor’s evidence inadmissible. No 
evidence can be received, said the judge. which 
does not go to justify the whole charge; the 
charge is, that the President is a professed aristo- 
crat, and has proved faithful and serviceable to 
the British interest. Now, you must prove both 
these points, or you prove nothing, and as your 
evidence relates to one only, it cannot be received ; 
you must prove all or none. These, I believe, 


he said to the District Attorney, that although 
the questions were improper, he wished the at- 
torney would consent to let them be asked of the 
witness. The attorney said, he could not consent, 
The evidence of Colonel Taylor being excluded, 
the attorney for the United States addressed the 
jury, and commented at considerable length on 
the indictment. After that, Mr. Wirt addressed 
the jury for the defendant. He premised that the 
counsel for the traverser were placed in a very 
embarrassed situation; that the prisoner during 
the same term was presented, indicted, arrested, 
arraigned, tried; and that this precipitation pre- 
cluded the possibility of obtaining witnesses or 
making the necessary preparations for arguing a 
cause of so much magnitude. Here Judge Chase 
interrupted Mr. Wirt, and told him, that he would 
‘not suffer anything to be said which reflected on 
/the court. Mr. Wirt said he did not mean to re- 
flect on the court; his object was only to apolo- 
gize‘to the jury for the lameness of the defence. 
Mr. Chase replied that his apology contained the 
very reflection he disclaimed, and desired him to 
'go on with the cause. Mr. Wirt then said, that 
an act of Assembly had adopted the common law 
| of England as a part of the laws of Virginia; that 
an act of Congress had directed the United States 
courts sitting in Virginia to conform to the laws 
| of the State in which such court might happen 
to sit; that by the common law the jury had a 
| right to decide on the law as well as the fact. He 
then said, that it the jury upon inquiry should 
find the sedition law unconstitutional, they would 
not consider it as law. and if they did, they would 
violate their oaths, Here Mr, Chase said to Mr. 
| Wirt, sit down sir. Mr. Wirt endeavored to ex- 
plain, and said I am going on, sir, to——No, sir, 
said Mr. Chase, you are not going on; I am going 
on. Judge Chase then read from a paper, which 
he held in his hand an instruction to the counsel 
that they should not address the jury on the con- 
stitutionality of the act of Congress, but that argu- 
ments might be addressed to the court to prove 
| the right of the jury to consider the constitution- 
ality. Mr. Wirt then addressed the court. He 
said he had not considered the case elaborately ; 
that it appeared to him so clearly that the jury 
had the right contended for, that he did not im- 
agine it required any great research to prove it. 
| He then proceeded to state that it was certainly 
| the right of the jury to consider of and determine 
|both law and fact. Mr. Chase here remarked 
that Mr. Wirt need not give himself trouble on 
| that point; we all know, said he, that the jury 
‘have aright to decide the law. Mr. Wirt then 
|said that he supposed it equally clear that the 
Constitution is the law. Yes, sir, said Mr. Chase, 
|the supreme law. If then, said Mr. Wirt, the 
| jury have a right to decide on the law, and if the 
Constitution is law, it follows syllogistically that 
they have a right to decide on the constitntion- 
ality of the law in question. A non sequitur, sir, 
said Judge Chase. Here Mr. Wirt sat down. 
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I followed Mr. Wirt, and spoke concisely to 
prove the right of the jury to decide on the con 
stitutionality of the seditionact. I believe I was 
not interrupted. 

Mr. Hay followed on the same side, and in the 
course of the discussion laid down the position 
that the jury had a right to decide the law as well 
as the fact. Mr. Chase interrupted him to ask 
whether he meant to extend his position to civil 
as well as criminal cases; for if you do, sir, said 
the judge, you are wrong; it is not law. Mr. 
Hay said he believed the position to be univer- 
sally true, but it was sufficient for his purpose if 
it was true in criminal cases. Mr. Hay pfo- 
ceeded a very little way further before he was 
again interrupted by Judge Chase. Mr. Hay, 
who had been during the cause frequently inter- 
rupted, then folded up his papers and appeared to 
be retiring from the bar. Mr. Chase, addressing 
him, said, go on sir. 
not goon. What, sir, said Mr. Chase, will not 

ou proceed with your cause? No, sir, said Mr. 

ay; my mind is made up, and I will not pro- 
ceed. The judge told Mr. Hay he need not be 
captious. Mr. Hay replied, he was not captious. 
The judge said, go on, sir; proceed, and you shall 
not again be interrupted; you may say what you 
please. 

Mr. Hay, Mr. Wirt, and myself left the bar at 
the same moment, and I cannot state what hap- 

ened after with any degree of certainty. Cal- 
ender was however convicted. 

Mr. Randolph. When you observed to the 
court, at the time you were directed to reduce 
your questions to writing, that the attorney for 
the United States had not been required to do the 


same, was there any reply made by Judge Chase? | 


Mr. Nicholas. It was, I believe, stated by Judge 
Chase, that the attorney for the United States 
had, at the opening, stated what he expected to 
prove by his witnesses. 


Mr. Randolph. Did you hear any offer made | 


by the court to postpone the trial of Callender for 
a month ? 

Mr. Nicholas. No, sir, I did not hear such an 
offer, and I never heard it suggested until within 
a week or two, that such an offer was alleged to 
have been made. If such an offer had been made, 
I am sure we should have accepted it, as I know 
very well that a postponement would have been 
the most acceptable thing to us, except a contin- 
uance until the next term. 


Mr. Randolph. Did the opinion of the court | 


appear to be given after consulting with the dis- 
trict judge ? 

Mr. Nicholas. I never saw Judge Chase con- 
sult Judge Griffin but once, and that was after he 
had declared Col. Taylor’s evidence inadmissi- 
ble. He turned to Judge Griffin, and asked whe- 
ther his brother Judge agreed with him, to which 
Judge Griffin assented. 

Mr. Randolph. Did Judge Chase make use of 
any rude, unusual, and contemptuous expressions 
to the counsel, and what were they ? 

Mr. Nicholas. I recollect when he overruled 
Col. Taylor’s evidence, he said, my country has 


No sir, said Mr. Hay, I will | 


CONGRESS. 


made me a judge, and it is my duty to pronounce 
ithe law; the evidence of the witness is inadmis- 
| sible; the counsel for the traverser know it to be 
| so, but they wish to deceive and mislead the pop- 
ulace. 1 take the responsibility of this decision 
'on myself, and say the evidence cannot be re- 
| ceived. 
At another time Mr. Chase told the counsel 
|that they had all along mistaken this business, 
‘and kept pressing their mistakes on the court; 
'and said repeatedly that what we urged as law 
' we knew not to be law. Many remarks of a sim- 
ilar nature were made, and in many instances the 
| judge seemed to endeavor to throw ridicule on 
the counsel. When Mr. Hay was endeavoring 
'to prove that the declaration in the indictment, 
that the libel was of the tenor and effect follow- 
‘ing, held the prosecutor to a strict and literal re- 
cital, Mr. Chase said that it was not law; the 
counsel have contended, said he, that the recital 
ought to have been verbatim et literatim ; I won- 
der, continued he, they have not contended for 
punctuatim also. In another instance, when Mr. 
Hay was adducing authorities to show that the 
‘ title of the book ought to have been stated in the 
indictment, Mr. Chase observed that he knew 
there were cases in which the title was recited. 
| I remember one, continued he, in the case called 
the Nun in her Smock; but though it was recited 
in that case, it was not necessary, nor is it so in 
any case. It is difficult in language to convey an 
adequate idea of Mr. Chase’s manner; but in 
these and similar instances, from the sarcastic 
way in which he expressed himself, it was evi- 
‘dently his intention to throw ridicule on the 
| counsel. 
Mr. Randolph. You say that on the rejection 
of Col. Taylor’s evidence, Judge Griffin was con- 
sulted by Judge Chase; was he consulted before, 
or after the opinion of the court was pronounced ? 
| Mr. Nicholas. It was after. 

Mr. Randolph. In speaking of the District At- 
torney, who, he said, had in opening the case 
| stated the purpose for which he meant to intro- 
duce the witnesses, do you recollect that he said 
'we were not bound to do this, and by the word 
| “ave.” identifying himself with the public prose- 
| cutor? 
| Mr. Nicholas. I recollect that Judge Chase, in 
| the course of the trial, used the term we in the 
| manner alluded to; but I do not recollect with 

certainty in what part of the trial it was. 
| Mr. Randolph. Were you attorney general of 
‘the State of Virginia at that time? 

Mr. Nicholas. I was, sir. 

Mr. Randolph. Did Judge Chase apply the 
epithet young men, or young gentlemen, to you 
and the other counsel for the traverser ? 

Mr. Nicholas. I do not perfectly recollect whe- 
ther he said young men or young gentlemen. I 
believe the latter, and as applied to me, it was 
| true, for I was then a very young man. 
| Mr Randolph. Is it the practice in Virginia to 
| issue a capias to take the body of the party on 
| presentments for misdemeanors at the term when 
| the presentment is made, or the indictment found? 


| 
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Mr. Nicholas. By our act of Assembly the pro- 
ceedings on an indictment or information for a 
misdemeanor, is by summons returnable to the 
next term, and if the summons is returned exe- 
cuted, and the party does not appear, a capias is 
awarded returnable to the succeeding term. If 
the party comes in and pleads, the plea is received, 
and the cause stands over to the next term. 

Mr. Randolph. Did you ever know the party in 
such case ruled to trial the same term the present- 
ment was made? 

Mr. Nicholas. Never. 

Mr. Randolph. Did the counsel for the traver- 
ser refer to the act of Assembly, by which a sum- 
mons is declared to be the proper process ? 

Mr. Nicholas. Mr. Hay mentioned it in his ar- 

ument for a continuance; he said that as the 
aws of Virginia pointed out a summons as the 
proper process, and there was no act of Congress 
directing a different procedure, he thought the 
United States courts should allow the same time 
which the State laws did. 

Mr. Harper. When you say that Mr. Hay re- 
ferred to the law in question, do you mean he 
cited the particular act of Assembly ? 

Mr. Nicholas. No, sir, he referred generally to 
the Virginia laws, and said such was the process 
pointed out by them. 

Mr. Harper. You said that the term we was 
used a Mr. Chase; how did you understand him 
to apply the expression ? 

Mr. Nicholas. I thought he identified himself 
with the prosecution. 

Mr. Harper. In what part of the trial did this 
take place? 

Mr. Nicholas. I do not particularly recollect, 
but I am sure he used the term we in the sense 
stated. 

Mr. Harper. Is it unusual to give testimony by 
a person concerned in the commission of the of- 
fence for which another is indicted, and do you 
not as Attorney General of Virginia consider it 
begs duty to promise a witness in such case that 

e shall not be prosecuted for anything he may 
then testify ? 

Mr. Nicholas. No case has occurred since I 
have been in office in which such promise was 
made. 

Mr. Harper. Are you correct, sir; do you par- 
ticularly remember whether you was Attorney 
General of Virginia at the time of the trial ? 

Mr. Nicholas. I certainly was; I had been a 
short time before the trial appointed by the Exec- 
utive, subject to the approbation or rejection of 
the next Legislature. 

Mr. Nicholson. You say the counsel were fre- 
quently interrupted, pray how frequently ? 

Mr. Nicholas. The counsel were frequently in- 
terrupted during the trial; and as a general char- 
acter of the trial, I can say that, on most of the 
points which were made, not many sentences 
were uitered by the counsel at atime without 
interruption. 

The President. Were you present when the 
process was issued against Callender? 

Mr. Nicholas. I believe process was awarded 


whilst the court was sitting, but my impression at 
the time was that it was a bench warrant. 

The President. Was anything said in court 
against its being issued ? 

Mr. Nicholas. There was not. 

The President. By whom was the process made 
out ? 

Mr. Nicholas. I do not positively know. I sup- 
pose it was made out by the clerk, but whether 
by the particular direction of the court, or under 
an idea that it was, of course, I do not know. 


John Thomson Mason, sworn. 


Mr. Randolph. It has been contended on the 
part of the respondent, that the quo animo deter- 
mines the guilt or innocence of an action ; now, 
if the quo animo with which he went down to 
Richmond to execute the sedition law, can be 
shown, it will have an important bearing on his 
conduct. I wish, therefore, to ask the witness this 
question: Did you ever hear Judge Chase, previ- 
ous to the trial of Callender, utter any expression, 
and, if any, what was it, on the subject of Callen- 
der’s prosecution, or respecting the book called 
“The Prospect Before Us;” did he say that the 
counsel of the Virginia bar were afraid to press 
the execution of any law, and particularly the 
sedition law; did he say that he had a copy of that 
book, or what did hesay ? State the circumstan- 
ces particularly. 

Mr. Mason. The question refers to circumstan- 
ces of which I have but an indistinct recollection, 
and which happened in a way which renders it 
extremely unpleasant on my part to relate them. 
Judge Chase presided in the circuit court held at 
Annapolis in the Spring of the year 1800; during 
the term a man by the name of Saunders was 
tried for larceny, and found guilty. After sen- 
tence was passed upon him, he was taken out of 
court to receive it. The press of the people being 
very great, the judges and myself were detained 
within theroom. Judge Winchester, Judge Chase, 
and myself had a conversation, altogether of a 
jocular complexion. I think it was just after he 
delivered his valedictory, but how to connect the 
circumstances at this time, I do not know. | 
remember, however, that he asked me my opin- 
ion of the book called “The Prospect Before 
Us ;” I told himI had not seen it, and from the 
character I had heard of it, I never wished to see 
it. He told me, in reply, that Mr. Luther Martin 
had sent a copy to him, and had scored the parts 
that were libellous, and that he would carry it 
to Richmond as a proper subject for prosecution. 
There was a good deal of conversation besides, 
but I do not recollect it. There was one expres- 
sion, however, that he used, which just occurs to 
my memory, and which I will repeat, that before 
he Jeft Richmond, he would teach the people to 
distinguish between the liberty and the licentious- 
ness of the press. He said that he was as sincere 
a friend to the liberty, as he was an enemy to the 
licentiousness of the press. There was a senti- 
ment he expressed, which I cannot undertake to 
give in his precise words, that if the Common- 
wealth or its inhabitants were not too depraved to 


BS Pac etn A Ah AA 








REE Se AA RN aR 


217 


HISTORY OF CONGRESS. 





—— ae 


Trial of Judge Chase. 


would certainly punish Callender. I do not pre- 
cisely recollect the words: I never repeated this 
conversation before, and seldom or ever, after it 
occurred, thought of it. 


John Heath, sworn. 


During the trial of J. T. Callender, I attended 
at the court in Richmond as one of the bar. [had 
occasion to apply to the court for an injunction. 
The motion not having been decided upon, I went 
round to Crouch’s, where Judge Chase lodged, 
and found him in his chamber alone, in which I 
thought myself very fortunate. We then talked 
over the application I:;had made the day before 
for an injunction; while talking on it, Mr. David 
M. Randolph, the then marshal, stepped in witha 
paper in his hand. The judge accosted him, and 
asked him what he had in his hand? He said 
that he had the panel of the petit jury summoned 
for the trial of Callender. This was after the in- 
dictment was found by the grand jury. After 
Mr. Randolph had mentioned that it was the 
panel of the petit jury that he had in his hand, 
Judge Chase immediately replied, have you any 
of those creatures called Democrats on the panel ? 
Mr. Randolph hesitated a moment, and then said 
that he had not made any discrimination in sum- 
moning the petit jury. Judge Chase said, look 
it over, sir,and if there are any of that descrip- 
tion, strike them off. This is all I know of this 
affair. 

The Court rose at four o’clock. 


Wepnespay, February 13. 


The Court was opened at half-past two o’clock. 

Present: the Managers, attended by the House 
of Representatives in Committee of the Whole ; 
and Judge Chase, attended by his counsel, 


James Triplett, sworn. 


Mr. Randolph. I wish to know whether you 
ever heard previous to, or during the trial of Cal- 
lender, any expressions used by the respondent, 
Judge Chase, manifesting a hostility toward J. T. 
Callender, and what were those expressions ? 

Mr. Triplett. I recollect to have had a conver- 
sation with Judge Chase on our passage in the 
stage down to Richmond. A book was handed 
to me by him, and I was asked if Ihad read it? I 
was asked, whether I had seen him, (Callender ?) 
I told him, I had never seen him. ‘There was a 
story recited about the arrest of Callender bya 


warrant of a magistrate, under the vagrant act of | 


Virginia; I recollect that the judge’s reply was, 
“it is a pity you have not hanged the rascal.” 

Mr. Randolph. Was there any other expres- 
sions of this nature used, after you got to Rich- 
mond ? 


Mr. Triplett. I did not hear anything particu- | 


lar; but I think the judge did say something about 
the Government of the United States showing 
too much lenity towards such renegadoes. ( 
not recollect any other conversation passing be- 
tween us at that time, until after the court was 


I do | 


furnish a jury of good and respectable men, he | sitting, when Judge Chase was the first who in- 


formed me of the presentment being made by the 
| grand jury against Callender. At the same time, 
| he informed me that he expected I would have the 
| pleasure of seeing Callender next day before sun- 
| down, that the marshal had that day started after 
| him for Petersburg. 

| Mr. Randolph. We wish you, as well as your 
| memory serves, to state not only the substance, 

but the exact expressions used by the judge. 

Mr. Triplett. I will state them as well as my 
memory serves me. Some time after this con- 
versation, I met the judge at the place where he 

| boarded; he said that the marshal had returned 
| without Callender, and used this expression, “I 
| am afraid we shall not be able to get the damned 
| rascal at this court,” 

Mr. Randolph. You say a copy of this book 
| was handed you by Judge Chase. Did you read 
| it, sir? 

Mr. Triplett. I read several passages of it. 

Mr. Randolph. Were they marked ? 

Mr. Triplett. I saw several passages marked ; 
| but by whom I do not know. 

Mr. Randolph. Do you remember any particu- 
lar passages that were marked ? 

Mr. Triplett. I do not. I have stated every- 
| thing I recollect; but if the gentlemen bave any 
| questions to ask, 1 am ready to give them an an- 
| swer. 

Mr. Martin. I will ask how many days you re- 
sided at the same house with the judge ? 
| Mr. Triplett. I think, six days. 

Mr. Martin. Do you recollect whether my name 
was not marked on the book which Judge Chase 

| handed to you ? 

Mr. Triplett. I do not. 
| Mr. Harper. Can you state the day of the 
| month, or of the week, when the last conversation 

passed. 

Mr. Triplett. I think it was Sunday, but Iam 
| not positive. I made no minutes, as I never ex- 
| pected to be called upon to answer inquiries of 
| this kind. 

Mr. Harper. How long was it after the first 
conversation with the judge, when he mentioned 
that the marshal had gone after Callender? 

Mr. Triplett. I do not precisely recollect. It was 
| not, I think, so much as three days. I donot think 
| it was so much as two days; but I cannot be posi- 
| tive, after so great a length of time has elapsed. 
| Mr. Harper. Do you recollect who travelled 
' with you in the stage from Dumfries to Rich- 
| mond ? 

Mr. Triplett. I cannot recollect. The stage 
' was much crowded from Dumfries to Fredericks- 
| burg; and there was a passenger taken in at Staf- 
| ford court-house. 

| Mr. Harper. Well, sir, how was it from Fred- 
| ericksburg to Richmond ? 

Mr. Triplett. I do not particularly recollect ; 
but there were passengers repeatedly getting in 
| all the way. 

Mr. Harper. Did this conversation take place 
| before you reached Stafford court-house ? 
| Mr. Triplett. It was after. 
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Mr. Harper. Was it between Fredericksburg 
and Richmond ? 

Mr. Triplett. Yes, sir. 

President. Had youany conversation with Judge 
Chase previous to this interview ? 

Mr. Triplett. No, sir. 

President. Did you sit together in the stage ? 

Mr. Triplett. We did the second day, and it was 
then the conversation passed. ' 

Mr. Hopkinson. When was it, that, for the first 
time, you mentioned this conversation to any- 
body ? 

Mr. Triplett. Ido not recollect when I men- 
tioned it the first time; but I remember to have 
communicated it to General Mason on my return 
to Dumfries. 

Mr. Nicholson. Have you since mentioned it to 
others ? 

Mr. Triplett. Frequently. 

On the suggestion of Mr. Randolph, that Mr. 
Triplett had fractured his wrist, from which he 
apprehended serious consequences, he was dismiss- 
ed with the consent of the counsel for the re- 
spondent, from further attendance on the Court. 

At the instance of Mr. Lee, John Heath, exam- 
ined yesterday, was again called in. 

Mr. Lee. You mentioned yesterday that you 
made two applications for an injunction. Were 
they made at the judge’s chambers, or in court ? 

Mr. Heath. I mentioned that I made the appli- 
cation to the court, and that it was not then grant- 
ed. I then stated that I went to the judge’s 
chambers the next day before the court met. 

Mr. Lee. Who composed the court when the 
injunction was moved in the first instance ? 

Mr. Heath. I think, but I cannot be particular, 
that Judge Griffin was there. He was, however, 
there the next day. 

Mr. Lee. At what time of the day was it that 
you went to the judge’s chambers respecting your 
application for the injunction ? 

Mr. Heath. It was immediately after breakfast. 
We generally breakfasted early. Immediately 
after, I waited upon him. I think it was between 
eight and nine o’clock. 

Mr. Lee. What space of time were you there ? 

Mr. Heath. Ido not think I was there quite 
half an hour. 

Mr. Lee. Was the bill read by yourself, or put 
into the hands of the judge to read it, at the time 
you made the application at his chambers ? 

Mr. Heath. I do not recollect to have presented 
the bill to the judge. I am not positive that I had 
the bill with me, I called upon him for the pur- 
pose of learning the reasons, why he did not grant 
the application. [Here the witness related some 
remarks of Judge Chase on the application for an 
injunction, which were too indistinctly heard to 
be related. | 

Mr. Lee. Who were present at the judge’s 
chambers at the time you state the conversation 
took place between Judge Chase and Mr. David 
M. Randolph respecting the panel of the jury ? 

Mr. Heath. No other person was present but 
myself. When I came in I found the judge alone, 
and [ thought myself fortunate in so finding him. 
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We had been in conversation by ourselves for 
eight or ten minutes before Mr. Randolph came 
in. 
Mr. Lee. Was any one present at the door, or 
was the door open at the time ? 

Mr. Heath. I do not recollect that there was; 
but it appeared to me that as I was going iuto the 
house, somebody was coming out; and I found 
the judge alone, | am positive, when I entered ; 
and we continued aione until Mr. Randolph step- 
pedin. It struck me that there might have been 
somebody that came in at the main door of the 
house between the time I was there and Mr. Ran- 
dolph’s coming in; but I am not certain. 

Mr. Lee. You say somebody was coming out, 
when you went into the room. Was it Mr. Ran- 
dolph ? 

Mr. Heath. No, sir, I said there might be some- 
body coming out, but whether out of his chamber, 
or out of another room, I am not certain; but 
when I entered his chamber, I found him alone, 
and I thought myself fortunate in so finding him. 

Mr. Lee. On what day of the week was this ? 

Mr. Heath. I do not recollect. 

Mr. Lee. How many days was it after your 
motion to the court before you went to the judge’s 
chambers ? 

Mr. Heath. I do not recollect; but I think it 
was a few days after the bill against Callender 
had been found, and he had been arrested ; but as 
to days, hours, and minutes, I do not pretend to 
recollect them. 

Mr. Lee. Am I to understand that it was after 
Callender appeared in court ? 

Mr. Heath. I do not say so. It was after Cal- 
lender was brought forward by the marshal, and 
a true bill found. I think it was immediately 
after ; but Ido not recollect whether it was a day 
or two after. 

Mr. Lee. Did you go to Judge Chase’s cham- 
bers on any business more than that one time? 

Mr. Heath. No; I never did more than that 
one time. 

Mr. Chase. It was with the motion ? 

Mr. Heath. Yes, sir, it was with the motion. 

Mr. Randolph. Did you at any, and at what 
time, mention this circumstance, and to whom 
did you mention it ? 

Mr. Heath. As soon as it happened, I consid- 
ered the conversation improper, and thought I had 
a right to relate it, as I did not visit Mr. Chase as 
a friend, but as a judge in his judicial character 
to perform the duties of his office, and gn busi- 
ness which might have been done in open court 
as well as at hischambers. I mentioned it to Mr. 
Hugh Holmes, also to Mr. Meriwether Jones. 

Mr. Randolph. Do you mean Mr. Holmes, the 
present Speaker of the House of Delegates of Vir- 

inia ? 

Mr. Heath. Yes, sir. 

Mr. Randolph. You state that you mentioned 
it to Mr. Hoimes and Mr. Jones ; did you mention 
it to anybody else ? 

Mr. Heath. I was so much impressed with it, 
that I mentioned it to several others. 

Mr. Nicholson. Did you say that you made this 
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communication to those gentlemen immediately 
after the conversation occurred ? 

Mr. Heath. On the very day, and within an hour 
afterwards; and I have since mentioned it fre- 
quently to others—I never kept it a secret. 

Mr. Hopkinson. Was this conversation on the 
day of the trial of Callender, or how many days 
before ? 

Mr. Heath. I do not recollect whether Callen- 
der was tried that day; I mentioned yesterday 
that I did not attend the trial. 

Question. Did you make your motion at the 
same term that Piallendes was tried ? 

Mr. Heath. Yes, sir—There were intervals in 
which motions were made by counsel. During 
one of these intervals I made my motion for an 
injunction. Callender had not then been tried ; 
I do not know that when I made the motion the 
marshal had returned with Callender, but I made 
it the day before I went to the judge’s chambers. 

Mr. Nicholson. Was the conversation before 
the impanelling of the jury in the case of Cal- 
lender ? 

Mr. Heath. Yes, sir—The marshal came in 
during the time I was in conversation with the 
judge, it appeared to me, to show the judge what 

ind of a panel he had. 

At the request of Mr. Harper, and with the 
consent of the managers, John Basset, a witness 
on the part of Judge Chase, was sworn and ex- 
amined, in consequence of the peculiar situation 
of his family requiring his immediate return 
home. 

Mr. Harper. Relate the circumstances that 
took place relative to your being sworn on the 
jury, on the trial of Callender, and what the ap- 
plication to the court was on your behalf? 

Mr. Basset. The circuit court of the United 
States at which James T. Callender was present- 
ed and indicted for a libel, was held on Monday 
the second or third of June. I left home in the 
morning and arrived in Richmond as early as 
might be expected. On my arrival I saw David 
M. Randolph, who was standing at a corner of a 
street; perceiving me, he came towards me; 
before I alighted from my horse, he informed me 
that I had been summoned as a grand juror, and 
that for not appearing, had been crossed, that it 
was my duty to go to the court and justify myself 
for my absence; that he summoned me on the 
petit jury for the trial of Callender, and that my 
serving in that capacity would be an apology for 


HISTORY OF CONGRESS. 


Trial of Judge Chase. 


222 


sentiments. I made this declaration to relieve 
the impression on my own mind, and not in or- 
der that it should be considered that I declined, 
in consequence of my political opinions, to serve 
on Callender’s trial, or in any other case. [I 
thought it possible that I might be excused; but 
if 1 were found by the court to stand in a proper 
relation between my country and the traverser, [ 
would cheerfully serve. My object was to justify 
my own conduct to myself, and to the whole 
world. I made use of these expressions, and I be- 
lieve I repeat the very words, but I am well as- 
sured that I shall express the force and efficacy 
of what I said. I declared to the judge that my pol- 
itics were federal ; that I had never seen the book 
called the Prospect Before Us, but I had seen in 
a newspaper some extracts from it; that if the 
extracts were correctly taken from the book, and 
if the traverser was the author or publisher of that 
work, it appeared to me that it was a seditious 
act; that I had formed and expressed an unequivo- 
cal opinion, that the book was a seditious act ; 
that I had never formed an opinion in respect to 
the indictment, for I had neither seen it nor heard 
itread. The court considered me a good juror, 
and I was sworn accordingly. After the trial had 
been gone through, the jury retired to their room. 
I informed the jury that I thought we should have 
the book read through. 


The President here stopped the witness, and 
informed him that it was useless waste of time to 
relate what took place in the room of the jury. 


| 
| 
The witness, however, continuing the state- 
ment he had previously begun, the President de- 
sired him to go on, if it were necessary for the 
purpose of connecting the testimony he had to 
give; but to pass over what occurred among the 
jury as briefly as possible. 
Mr. Basset. I told the jury that I thought the 
book should be read. The jury did not at first 
| agree, but the greater part of it was afterwards 
|read. In respect to the general progress, I will 
state one point that makes a great impression on 
‘my mind; I do not pretend, however, to a supe- 
| rior recollection, especially after a lapse of five 
years, during which I never dreampt it would be 
the subject of discussion; but I will give my im- 
| pressions. The judge, addressing the counsel 
| for the traverser, said, when my country invested 
| me with my sacred office, it placed me under an 


bligation to administer justice according to law; 


j 


my previous absence. I presented myself to the | this 1 am determined to do, and I have done it. 
court, but the trial did not come on that day. The | I have decided what the law is, but this decision 
second day I attended also. I knew very well | 1S not conclusive against the traverser. If any 
that the law under which the traverser was to be | ¢Xceptions are made by his counsel to my decis- 
tried, was odious to my fellow-citizens; I knew | '0, they may be reduced to writing, and if I have 
it was conceived to be a great oppression to the | commited errors, a superior tribunal shall correct 
liberty of the subject, and I believed that great them. 
umbrage would be given to the mass of the peo- Mr. Randolph. You stated that you had read 
le by those who should undertake to execute that | extracts from the Prospect Before Us in newspa- 
aw. I was weak or wicked enough to be among | pers, before you were impanelled on the jury, 
that class of people called federalists, and I did | which impressed you with the opinion that it 
believe that the law [sedition law] was Constitu- | was a seditious publication. After reading over 
tional. I felt myself bound when called on to be | the book, did it appear to you to answer that 
a juryman, to make a declaration of my political | description. 


, 
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Mr. Basset. I thought it was more libellous 
than the extracts I had seen, 

Mr. Randolph. The extracts and the book did 
not then correspond. 

Mr. Basset. I cannot say. I could not say the 
extracts were the same with what I read in the 
book; I only recollect that my impression was, 
they were the same. I could not then, nor can I 
now say they were conformable to the book, but 
my impression is, that they were the same in sub- 
stance. 

Mr. Harper. Did you mean to say that the con- 
tents of the book were more libellous than the 
extracts ? 

Mr. Basset. I meant to say, that after I had 
read the book, my impressions were that it was 
more libellous than I conceived it to be when I 
read the extracts. 

Mr. Nicholson. Do you recollect at what time 
you arrived in town ? 

Mr. Basset. I cannot recollect, but I believe 
soon after the court met: that morning I rose 
-— and rode twenty-two miles, about four hours 
riding. 

Mr. Nicholson. Was the book given by the 
court to the jury ? 

Mr. Basset. I understood that it was delivered by 
the court to the jury for their inspection, and to 
compare the extracts from the book, and see 
whether they were correctly taken, but I do not 
recollect that the judge particularly called our at- 
tention to the wa aod directed us what was to 
be done with it; but my recollection is that the 
book was delivered to us. 

Mr. Rodney. Was the indictment read after all 
the jury were sworn ? 

Mr. Basset. I do not recollect that the indict- 
ment was read till after the jury was sworn. 

Mr. Rodney. Had the book given to the jury 
ont pemegee scored ? 

r. Basset. I think it had. 

Mr. Rodney. Do you know whether the passa- 
ges marked formed any part of the indictment ? 

Mr. Basset. I cannot say that I recollect. 

Mr. Campbell. When you were sworn did you 
understand that the charges in the indictment 
were taken from the book called the Prospect 
Before Us? 

Mr. Basset. It was subject of general notoriety, 
that the indictment was drawn from the Prospect 
Before Us. 

Mr. Campbell. What authority had you for 
supposing that the extracts you had read were 
taken from the Prospect Before Us ? 

Mr. Basset. I had no authority but the news- 
papers, they purported that the extracts were 
taken from the book called the Prospect Before Us. 

Mr. Randolph. Have you any reason to believe 
that the extracts in the newspapers were not 
taken from the book ? 

Mr. Basset. I firmly believe they were taken 
from it. 

Mr. Hopkinson. Was the book which you took 
out that which was given in evidence during 
the trial ? 

Mr. Basset. Whether it was the book which 
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was furnished by the prosecutor and handed to 
us by the agent of the court, I cannot tell. 

Mr. Hopkinson. At what hour did the court 
meet ? 

Mr. Basset. I believe about ten o’clock. 

The President. I understand you as saying that 
you never saw the book, until you saw it in court? 

Mr. Basset. I am firmly and fully so impressed, 

The President. When you were questioned as 
a juror, I understand you to have said, that if the 
extracts you had read were correctly given, the 
matter was libellous; did you say that you had 
formed an opinion ? 

Mr. Basset. No, sir, nor that I had delivered 
an opinion, but I said that if the traverser was the 
author of those extracts, he was guilty of a breach 
of the sedition law. Irepeat every expression that 
is now remaining on my memory. I answered 
so far as to the fact. The inquiries extended no 
farther than to making up my opinion on the ex- 
tracts contained in the newspapers. It had no 
connexion whatever with the book. I do not 
think that I stated to the court that I had express- 
ed an Opinion. 

Mr. Harper. Did you make an application to 
the court to be excused, or did your observations 
arise from motives of delicacy ? 

Mr. Basset. If my memory does not fail me I 
did not solicit the judge to excuse me; the office 
of a juryman is no doubt always an unpleasant 
one, but when I am called upon to perform a duty, 
I do not shrink from the task. I had some doubts 
whether my mind was ina proper state to pass be- 
tween my country and the traverser. It was to 
remove these doubts that I made the declaration, 
and for no other purpose. 

Mr. Lee. On what day of the week was Cal- 
lender tried ? 

Mr. Basset. I arrived about ten o’clock on Mon- 
day, and, the next day, the jury were sworn at the 
usual time. 

Mr. Bayard. What was the general deportment 
of the judge to the counsel, and of the counsel to 
the court? 

Mr. Basset. The different coloring through 
which the samethings are seen make some men see 
things differently from others. My own opinion 
is that the judge conducted hineelé wish decision 
unmixed with severity, and that he was witty 
without being sarcastic. It was my impression 
that the judge wished the prisoner to have a full 
hearing, that he might be acquitted, if innocent, 
and found guilty, if really guilty. It appeared to 
me that the sole point on which the counsel hoped 
to save their client was by proving the unconsti- 
tutionalty of the sedition law, and it appeared to 
me that they could not form a reasonable expec- 
tation of acquitting him on any other ground. I| 
believe his counsel believed the law unconstitu- 
tional, and thought they had eloquence and argu- 
ment enough to convince the jary of it. I believe 
they thought the judge deprived them of their 
right to address the jury on that point; and that 
having the cause very much at heart, they were 
vastly mortified that the court did not permit them 
to take the course they wished. They appeared 
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to consider themselves as advocating the cause of | demeanor of the court towards the counsel? Was 
an oppressed citizen, and they felt hurt at not be- | it harsh, rough, and irritating; or was it mild and 


ing allowed the mode of defence which in their 
opinion the law authorized. In all their argu- | 
ments they travelled but little way before they | 
came to the point that went to prove the law un- 
constitutional, and the judge declared, at every 
such time, that they had no right to address the 
jury on that point; that the Constitution had 
made the court the sole judges of the law as far as 
it respected its constitutionality. From these cir- | 
cumstances, itis my impression that thealtereation 


| 
| 
| 


| facetious ? 


Mr. J. Randolph. I wish to submit to the Court, 
whether it is proper to put this question in the form 
proposed. I wish the witness may, in stating the 
conduct of the court, confine himself to specific 
facts, as much as possible. 

Mr. Harper. The general conduct of the court 
is a matter of fact, and the particular acts of the 
court go to show what that was. 

The President here desired the answer to be re- 





between the bar and the court arose solely from | duced to writing, when Mr. Harper said that he 
the sensibility of the counsel to this particular sub- | had no objection to withdrawing the question— 
ject, and from being deprived, as they supposed, of Mr J. Randolph, however, waiving any objection 


their rights. 
The President. What were the particular causes 


of irritation between the judge and the counsel? | 
Mr. Basset. I have stated what I considered the | very short. é 
They arose from the counsel adverting | of the time, | do not consider myself competent to 


causes. 
to that particular point, and their so frequently 
doing it occasioned the judge to elevate his voice, 
and to pronounce over and over again what he 
conceived to be the law. 

Mr. Rodney. Was the question put by the court, 


whether you had formed and delivered an opinion | 


on the charges contained in the indictment ? 

Mr. Basset. My memory on the particular form 
of the question is imperfect, but I will state my 
idea of it. Lat first thought the question had been 
put in the disjunctive, or—but I am now persuaded 
that | was mistaken; so many gentlemen concur- 
ring in recollecting that the word and was used, 
I must believe I was mistaken. 

Mr. Rodney. When the question was put, did | 


to it, the President desired Mr. Randolph to pro- 
ceed. 

Mr. Randolph. The answer I have to make is 
Having been absent the greater part 


say what the general conduct of the court was. I 
recollect that shortly after the trial commenced, I 
| came into court, and sat very near the bench on 
' which the judgessat. I continued there for some 
time, while a portion of the very lengthy indict- 
ment was reading. Ithen went out, and returned 
to my own house, where I continued until the 
| time when I supposed the reading of the indict- 
| ment would be finished. Just on my entrance into 
| the lobby of the court, I saw the counsel for the 
| traverser folding up their papers, and retiring from 
the bar. 

Mr. Harper. Were you in court during the time 
when the previous motions were made ? 

Mr. Randolph. Shortly after the indictment was 


you not say that you had formed an opinion on | found against Callender, I was in court. The only 
the extracts, and did you not express the very opin- | incident which [ recollect to have taken place at 


ion which you had formed ? 

Mr. Basset. I did, and I said that if the book | 
answered to the extracts, I had formed an unequiv- 
ocai opinion that it was libellous. 

Mr. Rodney. And this before you were sworn? | 

Mr. Basset. Yes, sir. 

The witness was then, from the peculiar cireum- | 
stances already stated, excused with the consent 
of the parties from any further attendance on the 
court ; the President observing that although the | 
indulgence was granted in this instance, he hoped 
it would not be made a precedent for a general 
practice. 

The Court rose at four o’clock. 





Tuurspay, February 14, 


The Court was opened at twelve o’clock. 
Present: the Managers, attended by the House | 


of Representatives in Committee of the Whole; | f 


and Judge Chase, attended by his counsel, 

On the request of Mr. Harper, and with the con- | 
sent of the Managers, Edmund Randolph, a wit- | 
ness on beha!f of the respondent, was sworn. 


Mr. Hopkinson. Were you present at the trial | 
| delivered in so low a voice as not to be heard by the 


I was present during a short | reporter. 


part of the time. 


of Callender ? 
Mr. Randolph. 


Mr. Harper. What was the general conduct and 
8th Con. 2d Szs.—8 


| that time, was seeing the clerk or the attorney 
of the district hand up to Judge Chase a paper, 
about which I made inquiry of somebody near me, 
and learnt that it was a warrant for process for 
apprehending Callender. This is all I recollect 
previous to the arrest of Callender. When Cal- 
lender was brought into the court, I stood outside 
of the crowd, at some distance from the court. I 
heard a great deal said, but 1 do not recollect what 
I did hear. Iam therefore satisfied that I am in- 
capable of giving a connected statement of what 
passed at that time. On the succeeding day the 
trial commenced ; but I was not present when the 
motion was madefor a continuance. Ihavestated 
already how far J was a witness from that time to 
the conclusion of the trial.* 

Mr. Harper. What was the demeanor of the 
court when you saw the counsel folding up their 
papers ? 

Mr. Randolph. 
acts. 

Mr. Harper. What was their general demeanor 
during the trial ? 


I do not recollect any specific 





* The introduction of Mr. Randolph’s testimony was 


But it is understood that, in the part not 
heard, nothing relevant to the charges in the articles of 
impeachment, was said. 


A SRNR ee 2 Al RB 








ONG IEP AR SS. 


227 


——_—— 


Mr. Randolph. From the causes I have stated, 
I am not able to answer this question. 

Mr. Harper. Have you no general impression ? 

Mr. Randolph. I cannot say I have. 

Mr. Harper. Was there anything which struck 
you as remarkable, improper, or otherwise ? 

Mr. Randolph. I have no hesitation in saying 
that I saw nothing which conveyed the idea of 
corruption. 

Mr. Harper. What do you mean by corruption ? 

Mr. Randolph. I mean an evil intention to op- 
press the traverser. I speak only of those parts 
of the trial which I witnessed myself, and I must 
be understood as knowing little of what passed 
from my own observation. 

Mr. Harper. You say you perceived no evil in- 
tent to oppress the traverser ? 

Mr. Randolph. I had no idea of the sort. 

Mr. Lee. Do you recollect nothing that was 
said by the court to the counsel, when they were 
putting up their papers and retiring? 

Mr. Randolph. No, sir; I was at a considerable 
distance—at the door of the lobby at the time. I 
have no further answers to make to the questions 
proposed; I do not think it incumbent on me to 
relate matters that are irrelevant, or to go into 
conjectures. 

Mr. Harper. We are ready to hear anything 
from a gentleman so well skilled —— 

Mr. Randolph. The reason of my remark is, 
my having understood that I was summoned in 
relation to opinions delivered by me at the time of 
the trial. 

Mr. Harper. We are sensible that we cannot 
require them. 

Mr. Randolph was, by consent of both parties, 
excused from further attendance as a witness. 


George Read, sworn. 

Mr. Randolph. The witness will please to state 
what he knows in relation to certain proceedings 
ata circuit court of the United States, held at 
Newcastle, in the State of Delaware, in the month 
of June, 1800. 

Mr. Read. It is incumbent on me to state that 
several — have elapsed since the transactions 
which I am now about to relate occurred; of 
course I cannot pretend to say that the language 
I shall use to convey the sentiments delivered by 
Mr. Chase is precisely according to what occur- 
red at the time; but the substance of what I re- 
late will be correct. The transactions to which I 
presume I am called to testify took place at a ses- 
sion of the circuit court, held at Newcastle, for 
Delaware district, in June, 1800. The court sat 
two days, viz: on the 27th and 28th days of the 
month. At that court, Samuel Chase, one of the 
associate justices, presided, and Gunning Bed- 
ford, district judge, was associated with him. 
Judge Chase, as usual, delivered a charge to the 
grand jury, on the first day of the term. The 
grand jury, after hearing the charge, retired to 
their chamber; after remaining there for some 
time, they returned into court, and on being asked 
whether they had found any bills, or had any pre- 
sentments to make, they answered they had found 
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no bills of indictment, and had no presentments to 
make. After receiving this answer, Judge Chase 
proceeded to observe, as nearly as I can recollect, 
addressing himself to the grand jury, that he had 
been informed, or heard, that a highly seditious 
temper had manifested itself in the State of Del- 
aware among a certain class of people, especially 
in Newcastle county, and more especially in the 
town of Wilmington, where lived a most seditious 
printer, unrestrained by any principle of virtue, 
and gegardless of social order; that the name o} 
this printer was ; the judge here paused, and 
said, perhaps it might be assuming, or taking upon 
himself too much to mention the name of this 
person; but, gentlemen, it becomes your spe- 
cial duty, and you must inquire diligently into 
this matter. Several of the jurors, I believe, made 
a request to the court to dismiss them, and assign- 
ed as the reasons for their request, that some of 
them were farmers, and, as it was about the time 
of harvest, they were anxious to be on their farms. 
The judge observed that the business to which he 
had ealled their attention was of a very urgent 
and pressing nature, and must be attended to; 
that he could not, therefore, discharge them be- 
fore the next day, when further information 
should be communicated to them on the subject 
he had referred to. The judge then addressing 
himself to me as the District Attorney,asked me, 
as I believe is usual on such oceasions, whether | 
had any criminal charges to submit to the grand 
jury? Isaid that none such had yet occurred, 
and I believed none were likely to occur during 
that term. Judge Chase, continuing his address 
to me, observed, you might, by prosecuting proper 
researches, make some discoveries. Have you 
not heard of some persons in this State who have 
been guilty of libelling the Government, or the 
administration of the Government of the United 





States ? I am told, and the general circulation of 


the report induces me to believe it, that there is a 
certain printer in the town of Wilmington who 
publishes a most scandalous newspaper ; but it 
will not do to mention names. Have you not two 
printers in that town? LI answered that I believed 
there were. Judge Chase observed, that one of 
them was a seditious printer, adding, he shall be 
taken notice of, and it is your duty, Mr. Attorney, 
to examine unremittingly and minutely into af- 
fairs of that nature; times like these require that 
this seditious temper or spirit, which pervades too 
many of our presses, should be discouraged or re- 
pressed. Can you not finda file of these news- 
papers between this time and to-morrow morning. 
and examine them, and discover whether this 
printer is not guilty of libelling the Government 
of the United States? This, I say, sir, must be 
done; I think it is your duty. I observed, as this 
subject was pressed by the honorable judge, I be- 
lieved I was acquainted with the duties of my 
office, and was willing todischarge them. I men- 
tioned that I had not in my possession the papers 
alluded to by the judge, nor had read them; but 
that if a file of them were procured and handed 
to me, I had no objection to examine them, and 
communicate with the grand jury on the subject. 
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The judge then said he was satisfied, and, turning 
to the jury, observed, that he could not discharge 
them, however inconvenient their stay ; they must 
attend the ensuing day, at the usual hour. The 
judge then directed that a file of the papers should 
be procured for me. I understood him to mean 
the paper called the Mirror of the Times and Gen- 
eral Advertiser, though I do not recollect to have 
heard the title of the paper mentioned during the 
proceedings. A file of those papers was brought 
to me in the afternoon, after the adjournment of 
the court; by whom they were brought I do not 
recollect. I examined them, but in a very cursory 
manner, as | was very much interrupted by per- 
sons calling upon me. I did not discover during 
the course of this examination, any libellous mat- 
ter coming within the provisions of the sedition 
act. 








According to what I understood to be the wish | 
of the judge, I sent this file of papers to the | 


grand jury. Soon after the meeting of the court 
on the second day, and at the request of the grand 
jury, L attended them in their room. On enter- 
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ing, the foreman of the jury addressed. me, and | 
directed my attention to a paragraph in a publica- | 


tion contained in the Mirror of the 2ist June, 
1800, republished from the Aurora, reflecting, 
perhaps in strong and pointed language, on the 
former conduct of Judge Chase. He observed 
that there was a difference of opinion among the 
jurors as to the nature of the paragraph—some 
doubted whether it was a libel or not, and. if li- 


bellous, whether they had a right to present it to | 


the circuit court. I observed that it was not ne- 
cessary for me to be very particular in my opin- 
ion of the publication, as [ did not consider it as 
coming under the sedition law, though it might 
be considered as an offence at common law, be- 
cause Judge Chase had decided that the circuit 
court could not take cognizance of cases arising at 
common law. I returned into court. After some 
time, the file was placed before the judge. Judge 
Chase asked me what had been done, and whe- 


ther the grand jury had made any discoveries of | 


libellous matter? Ianswered none, unless it were 
the 7 raph which related to Judge Chase, 
which I showed him, observing that it did not ap- 
pear to me to come under the sedition law. Judge 
Chase acquiesced, and the business passed over 
on his part in a very polite and affable manner. I 
do not recollect anything further to have passed. 
Ihave, however, an indistinct recollection of a 
conversation between Judge Chase and myself, in 
the room of a tavera, before we went into court, 


in which I understood him to have made a gen- | 


eral declaration of hostility against seditious 
printers. 


Mr. Randolph. You said the judge gave orders 


to somebody to procure a file of newspapers. Do | 


you recollect to whom he addressed himself ? 
Mr. Read. I do not; but I understood to the 
bailiff or marshal, or some other officer. 


James Lea, affirmed. 


Mr. Rodney. Please relate to the court the oc- 
currences which took place at a circuit court of 





the United States at Newcastle, and whether you 
were summoned as a grand juror at that court. 
Mr. Lea. I was summoned by the marshal of 
the district of Delaware as a grand juror at the 
circuit court held in the month of June, 1800. [ 
attended agreeably to that summons, and was 
qualified as a juror. After receiving a charge 
from Judge Chase, we retired into our room, and 
remained there for some time. There appearing 
to be no business for us, we returned into our box. 
The usual question was put to us, whether we 
had found any bills? We said that we had not. 
After some time, Judge Chase addressed the grand 
jury, and observed that a very seditious disposi- 
tion had manifested itself in the State of Dela- 
ware, in the county of Newcastle, and particularly 
in the town of Wilmington; that a seditious 
printer lived in that place, who edited a paper 
called the Mirror of the Times and the General 
Advertiser, who was in the habit of libelling the 
Government of the United State,and that his name 
was , he said he would not mention his name, 
but that it was our duty to inquire if any seditious 
publications had been made; that he would not 
discharge us that day, nor until we had made the 
inquiry. Several of the jurors addressed the 
judge for leave to return home, stating that they 
were farmers, and were extremely anxious to be 
on their farms, as it was harvest time. Some 
conversation passed between Judge Chase and 
the Attorney for the District, after which he said 
he would not discharge us until the next day. We 
returned the next day into court, and after sitting 
some time in our box, we retired to the jury room. 
A file of newspapers was produced by some per- 
sons, and we examined them. We found nothing 
in them of a libellous nature, in our opinion, ex- 
cepting something relative to Judge Chase, which 
some of the jury thought came under the sedition 
law. We sent for the Attorney of the District to 
inform us as to the nature of the paragraph. He 
told us it did not come under the sedition law. 





| We went into the jury box, when a conversation 


of some length took place between Judge Chase 
and the Attorney of the District, after which we 
were discharged. 

Mr. Martin. What time did you come down 
on the first day ? 

Mr. Lea. We were up a very short time—per- 


| haps an hour. 


Mr. Martin. What time the second day ? 
Mr. Lea. A good while. 
Mr. Martin. What time is the harvest in Del- 


/ aware ? 


Mr. Lea. It was the time of hay-harvest. 

Mr. Randolph. I will ask you whether you ree- 
ollect the judge to have quoted the title of the 
paper ? 

Mr. Lea. I recollect that he did. 

Mr. Randolph. Was it the same paper that was 
sent you by the attorney ? 

Mr. Lea. It was. 


John Crow, sworn. 


Mr. Rodney. Please to state what occurred in 
the circuit court held at Newcastle. 
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Mr. Crow. I was not in the court-house the first tion of the Constitution that had taken place by the 
day. On the second day, I went into court just | act of Congress repealing the Judiciary act of 1800, 
after it was opened. I recollect there was some | and the consequent removal of sixteen judges ; that 
conversation that took place between Judge Chase | it had made a violent attack on the independence 
and the district attorney. The judge asked the | of the Judiciary. He also found fault with a law 
attorney of the district if there were any present- | passed by the Legislature of Maryland in 1800, the 
ments likely to be made that day. The attorney | effect of which was the removal of all the judges 
answered, there were none; that, on examining | onthe county-courtestablishment. He stated that 
the file of newspapers, there was nothing found | those acts were a severe blow against the indepen- 
rebellious, unless it were some strictures on the | dence of the Judiciary. He stated, that since the 
judge himself. If that is all, the judge replied, we | year 1776, he had been an advocate for a repre- 
will take no notice of it. I recollect nothing fur- | sentative or republican form of government; that 
ther. The judge shortly after discharged the grand | it was his wish that freemen should be governed 
jury. by representatives chosen by that class of citizens 
who had a property in, a common interest with, 

John Montgomery, sworn. and an attachment to,the community. The lan- 

Mr. Randolph. The subject on which it is un- | guage might have been in the words of our con- 
derstood you are capable of giving some informa- | stitution. He found fault with the law passed by 
tion to the court is the conduct of Judge Chase, ! the Legislature of Maryland, which he styled 
at acircuit court of the United States held for the | “ The Universal-suffrage Law.” He stated that 
district of Maryland at Baltimore in May 1803, | that also affected the independence of the Judici- 





or about that time. 
Mr. Montgomery. The point, I presume, on | 
which I am called to give testimony, relates to a | 
charge to a grand jury delivered by Judge Chase, | 
at a circuit court where he presided, and Judge | 
Winchester was associated with him. It will not, | 
from the nature of the subject, be expected that I 
shall be able to detail, in the precise language of | 
the judge, the whole of the charge which was de- 
livered in 1803 at the May term. Though not | 
one of the bar, I was present at the court, and took | 
a chair among the gentlemen of the bar. After 
the grand jury were impanelled, Judge Chase ad- | 
dressed them. He appeared to address them from 
a written paper that lay beforehim. He proceeded 





in the usual manner to charge the jury as to the | 
duties expected to be performed by them. After 
he had thus far proceeded in his charge, he men- 
tioned. that before the jury retired to their cham- 
ber, he would make some observations, and that 
they would be considered as flowing from a wish 
for the happiness or welfare of the community. 
He stated that it was important that the people 
should be fully informed, particularly at such a 
crisis ; that falsehood was more easily disseminated 
than truth; and that the latter was reluctantly 
attended to, when opposed to popular prejudice. 
I cannot pretend to state the sentiments delivered 
by the judge, in the order in which they were de- 
livered. I can undertake to state, from my recol- 
lection, the substance of those he delivered. To 
the best of my recollection, the judge stated that 
the Administration was weak, relaxed, and inade- 
quate to the duties devolved on it; aud that its 
acts proceeded not from a view to promote the 
general happiness, but from a desire for the con- 
tinuance of unfairly-acquired power. The lan- 
guage unfairly-acquired power made a strong im- 
pression on my mind at the time; and when the 
judge called the attention of the jury to the obser- | 
vations he was about to make, I was prepared to ex- | 
pect something extraordinary from him, as I was | 
at Annapolis when he pronounced the valedictory 

address which Mr. Mason, in his testimony, took 

Occasion to mention. The judge stated the viola- 





| ary, and to the best of my recollection, he explained 


his ideas in this manner: that every free, white, 
male citizen, in the language of the Constitution, 
having the qualification of age and residence, 
though he had not a property in, an interest with, 
and an attachment to, the community, being sut- 
fered to choose those who constituted the Legisla- 
ture, and the Judiciary being dependent on the 
Legislature for their support and continuance in 
office, few characters of integrity and ability, who 
are competent to discharge the duties of judges, 


| would be found to accept appointments held by 


suchatenure. Hestated that these measures were 


‘destructive of the happiness and welfare of the 


community ; that they would have a tendency to 
sink our Republican Government into what he 
called a Mobocracy—the worst of all possible goy- 
ernments. When on the subject of the alteration 
of the State constitution, he stated that the fra- 
mers of that constitution were men of ability and 


| patriotism—the names of some of whom were hon- 


orably enrolled on the Journals of Congress, and 
also I think he said, on the Journals of the Con- 
vention of Maryland; that he had to observe, that 
the sons of those characters (which he regretted ) 
were the chief supporters of these destructive mea- 
sures. He stated that where there were equal laws 


| and equal rights—viz: laws equally administered 


between the rich and the poor—in that country there 
was freedom. But where the administration of the 
laws was partial and uncertain, the people were 
not free; and he was apprehensive we were fast 
approaching to that state of things. He stated that 
there was but one act remaining to be done, (men- 
tioning the act passed by the Legislature of Ma- 
ryland for the trial of facts, and for abolishing the 
general and appellate court;) if that should be 
adopted, the Constitution would not be worthy of 
further care or preservation. At the close of the 


judge’s charge, he, in an impressive manner, called 


on the jury to pause, to reflect, and when they 
returned to their homes, to use their endeavors to 
prevent these impending evils, and save their coun- 
try. He said that the people had been misled by 
misrepresentation, falsehood, art, and cunning; 
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might be prevented—or words to that effect. With 
regard to a part of the answer of Judge Chase, 
which has been published, and which I have read, 
perhaps it may not be improper for, and may be 
expected of me, to mention a fact contradictory 
to what is stated therein. It is stated in the an- 
swer, “ The next opinion is, that the independence 
‘ of the judges of the State of Maryland would be 
‘entirely destroyed if the bill for abolishing the 
‘ two supreme courts should be ratified by the next 
‘General Assembly. This opinion, however in- 
‘ correct it may be, seems to have been adopted by 
‘the people of Maryland, to whom this argument 
‘against the bill in question was addressed ; for, 
‘at the next session of the Legislature, this bill, 
‘ which went to change entirely the Constitutional 
‘ tenure of Judicial office in the State, and to ren- 
‘der the subsistence of the judges dependent on 
‘the Legislature. and their continuance in office 
‘on the Executive, was abandoned by common 
* consent.” 

It is true it was abandoned by common con- 
sent, but not for the reasons assigned by the judge 
in this part of his answer. 

Mr. Nicholson. Was the provision for estab- 
lishing universal suffrage a part of the consti- 
tution at the time Judge Chase delivered the 
charge ? 

Mr. Montgomery. It was. 

Mr. Randolph. You state that the charge ap- 
peared to have been delivered from a written pa- 
per which lay before the judge. Do you mean 
to be understood, that after going through the first 
part of the charge on the ordinary duties of a 
grand jury, the latter part appeared to be delivered 
from a written paper ? 

Mr. Montgomery. It appeared to me that the 
latter, as well as the former part, was delivered 
in the same manner—the judge keeping his eyes 
on the paper before him. 

Mr. Nicholson. Do you recollect whether the 
very last part of the charge, when he desired the 
jury to pause and reflect, &c., was delivered from 
the written paper ? 

Mr. Montgomery. It appeared to me as if he 
confined himself throughout to the written paper. 


John T. Mason was again called. 


Mr. Randolph. You will please to mention 
such circumstances as came under your observa- 
tion, at a circuit court of the United States held 
at Baltimore in May, 1803, in relation toa charge 
delivered to a grand jury. 

Mr. Mason. I was present when such a charge 
was delivered ; | was present when it commenced 
and continued in court until it ended. I have, 
however, a very imperfect recollection of the 
greater part of it, and of a great part of it, per- 
haps, I have no recollection at all. I had not 
been in Baltimore for two years previous; the 
court room was very full; and while I was there 
a number of persons came up to salute me. | 
felt no particular interest in it, and I only attended 
to those parts of the charge, during the delivery 
of which I was not interrupted by interchanging 
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| the civilities of my friends and acquaintance. I 
|do not think I can charge my recollection with 
| more than three great points in the charge; nor 
am I certain that I can give them in the order in 
which the judge delivered them. The first con- 
tained pretty strong and censuring animadver- 
sions on the act of Congress which repealed the 
| law passed in February, 1801, for the new organ- 
z of the courts of the United States, by 


| 


which the sixteen new judges of the circuit court 
were removed from office. He spoke of it as an 
event which had wounded the independence of 
the judiciary, and as calculated to produce great 
mischief. I do not, however, pretend to give the 
words, but only to embrace the idea. 

With regard to the second point which I recol- 
lect, it will perhaps be necessary for mé to ex- 
plain that, according to the provision in the con- 
stitution of Maryland for altering that instrument, 
amendments may be made by a Legislative act 
passed by two successive Legislatures. Under 
the constitution, before a late amendment was 
made, no man was permitted to vote unless pos- 
sessed of property to the value of thirty pounds. 
That part of the constitution had been altered by 
two successive Legislatures by confining the qual- 
ifications of voters to age, residence, and color. 
This amendment Mr. Chase spoke of as one cal- 
culated to sap the foundations of Government, as 
injurious, and as leading to a great many evils. 

The third ground arose on this circumstance: 
An effort had been made to alter the constitution 
by a considerable change in the judiciary system, 
and which had so far progressed as to have ob- 
tained the sanction of one Legislative vote. He 
spoke of this asa measure extremely dangerous 
in its nature, and which, if carried into effect, 
was calculated to deform and injure one of the 
most beautiful features of the constitution, and so 
to affect it as to leave nothing or little in it worth 
He concluded his remarks on this 


point by an earnest recommendation to those per- 
sons to whom he addressed himself, to make the 
necessary exertions to prevent the passage of this 
act, which would have made it a part of the con- 


stitution. There were at least two gentlemen in 
the room who were members of the Legislature, 
and whose fathers, as I understood, were members 
of the convention which formed the constitution 
of Maryland. Judge Chase observed that it was 
a matter of peculiar mortification, or concern, to 
look at, to see, or to know (using some such ex- 
pression) some gentlemen engaged in thought- 
lessly demolishing the fair fabric, which their 
fathers had toiled with him in erecting. 

There is one point of fact in which I differ from 
the witness last examined. Judge Chase deliv- 
ered the charge from a written paper which he 
had before him. He wore his spectacles at the 
time, and though he turned over leaf by leaf, he 
occasionally threw up his head, and sometimes 
raised his spectacles on his forehead, and spoke 
as if he was making what I considered an enlarge- 
ment of the original charge, by extemporary ob- 
servations in addition to what he had written. I 
cannot charge my memory with anything further. 
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Samuel H. Smith, sworn. 

Mr. Nicholson. Please to state what you know 
of the charge delivered by Judge Chase at Balti 
more. 

Mr. Smith. The charge of Judge Chase having 
been published, I did not expect to be called upon 
to state in detail its pundead obesiaite supposing 
that the only inquiry made would be on the cor- 
respondence of my recollection with the contents 
of the published charge. 1 do not know that I 
should be able, under these circumstances, to give 
a particular statement, from memory, of its con- 
tents. On the evening subsequent to the delivery 
of the charge, I committed to paper the most im- 

ortant features of it, which were published in the 

ational Intelligencer, and which form part of 
the printed testimony received by the committee 
of ie If I could be indulged with access to 
it, I should be enabled to state more correctly my 
knowledge of the charge. 

[Mr. Smith here, with permission, read the fol- 
lowing, extracted from the National Intelligencer 
of May 20, 1803: 

“After a definition of the offences cognizable by 
the grand jury, Judge Chase said he hoped he 
should be pardoned for making a few additional 
observations. He had, he remarked, been uni- 
formly attached to a free republican Government, 
and had actively participated in our Revolution- 
ary struggle to obtain it. He still remained warmly 
attached to the principles of Government then 
established. Since that period, however, certain 
opinions had sprung up which threatened with 
ruin the fair fabric then raised. It had been con- 
tended that all men had equal rights derived from 
nature, of which society could not rightfully de- 
prive them. This hedenied. He could conceive 
of no rights in a state of nature, which was in 
fact entirely a creature of the imagination, as 
there was no condition of man in which he was 
not, under some modification, subject to a particu- 
lar leader or particular species of .government. 
True liberty did not, in his opinion, consist in the 
possession of equal rights, but in the protection 
by the law of the person and property of every 
member of society, however various the grade 
in society he filled. Nor did it consist in the 
form of government inany country. A monarchy 
might be free,and a republic in slavery. Wherever 
the laws protected the person and property of 
every man, there liberty existed, whatever the 
government was. Such, said he, is our present 
situation. But much I fear that soon, very soon, 
our situation will be changed. The great bul- 
wark of an independent judiciary has been broken 
down by the Legislature of the United States, 
and a wound inflicted upon the liberties of the 
people which nothing but their good sense can 
cure. Judge Chase here went into an assertion 
of the right of the judiciary to decide on the con- 
stitutionality of laws. He then adverted to the 
proceedings of the Legislature of Maryland. He 
commented on the wisdom and patriotism of 
those who had framed the constitution of that 
State. That wisdom and patriotism had never 
conceived liberty to consist in every man pos- 
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sessing equal political rights. To secure prop- 
erty the right of suffrage had been limited. The 
convention had not imagined, according to the 
new doctrine, that property would be best pro- 
tected by those who had themselves no property. 
The great rampart established in the limitation 
of suffrage was now demolished by the principle 
of universal suffrage ingrafted in the constitution. 
In addition to thts, a proposition was now sub- 
mitted, whose ratification depended upon the next 
Legislature, and which, if ratified, would destro 
the independence and respectability of the judi- 
ciary, and make the administration of justice de- 
pendent upon Legislative discretion. If this shall, 
in addition to that which establishes universal 
suffrage, become part of the constitution, nothing 
will remain that will be worth protecting. In- 
stead of being ruled by a regular and respectable 
Government, we shall be governed by an igno- 
rant mobocracy. When he reflected on the ruin- 
ous effects of these measures, he could not but 
blush at the degeneracy of sons, who destroyed 
the fair fabric raised by the patriotism of their 
fathers.”’ | 

President. Did you hear any reflections cast on 
the Administration ? 

Mr. Smith. I do not recollect any other beside 
those contained in the statement I have read. 


John Stephen, sworn. 


I was at Baltimore when the charge was deliv- 
ered by Judge Chase. My recollection of its con- 
tents is extremely vague. But, with regard to 
some of it, it coincides with that of Mr. Mont- 
gomery, Mr. Mason, and Mr. Smith. He spoke 
of the repeal of the Judiciary law, and said that 
it was injurious to the independence of the judges. 
He also mentioned the general suffrage law as 
injurious ; and said no man ought to be permit- 
ted to vote unless he had a property in, a common 
interest with, and an attachment to, the commu- 
nity; that the act violated this principle, and 
would be attended with very injurious con- 
sequences; he denied the doctrine of natural 
rights; and said that they were altogether derived 
from convention; and at the end of the charge 
he exhorted the jury to use their efforts to prevent 
the injury likely to result from the temper of the 
times. I cannot say whether Judge Chase con- 
fined himself to a written paper or not. He de- 
clared that the independence of the Judiciary of 
the United States had been injured by the repeal 
ofthe Judiciary system ; and that the bill then 
pending before the Legislature of Maryland, if 
adopted, would have the same effect upon the 
Judiciary of that State. 

Mr. Nicholson stated, that all the witnesses 
present on the part of the prosecution had been 
examined ; the managers would therefore proceed 
to offer certain records; but, as several material 
witnesses were absent, he hoped they would not 
be precluded from calling them, should they at- 
tend, at a future stage of the trial. 

Mr. Randolph offered in evidence a copy of the 
record in the case of J. T. Callender ; also, in the 
case of Fries. 
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Mr. Randolph then stated that the managers | open their defence, and were stating the ground 
had submitted all the evidence they were prepared | which they should take in opposition to the first 
to adduce. Whereupon the Court rose. | article of impeachment. We shall show, said he, 
by “vr most indisputable a that the point 
of law respecting treason in levying war against 

Faipay, February 15. the United States which was stated in the paper 

The Court was opened at 10 A. M. delivered to the counsel of Fries, had been once 

Present: The Managers, accompanied by the | informally decided by the same court, in a prior 
House of Representatives in Committee of the | case, and twice after solemn argument and full 
Whole: and Judge Chase attended by his counsel. | discussion, and that one of those discussions was 

The evidence being closed on the part of the /made in the case of John Fries himself, on an 





prosecution, | indictment for the same offence. We shall show 
Mr. Harper, of counsel for the respondent, ad- | that Judge Chase’s predecessor had, before coun- 
dressed the Court to this effect: | sel was heard and before an indictment was found, 


Mr. President: We feel so strong a reliance on | delivered the same opinion in acharge to the grand 
the justice, impartiality, and discernment of this | jury. We shall proceed to prove in a more parti- 
honorable Court, that nothing but an anxious re- | cular manner the contents of the paper thus deliv- 
gard for the character and feelings of the honor- | ered to the counsel. We shall produce the origi- 
able gentleman who is the object of this prosecu- | nal paper itself; and shall prove that delivered to 
tion, and a solicitude to remove even the slightest | the prisoner’s counsel to be a true copy of it; and 
imputation of impropriety or incorrectness that | we shall conclude, by showing that when the 
may rest on his conduct, could induce us to occu- | counsel of Fries had refused to proceed in his de- 
oy any portion of that time which we know to | fence, and were informed by the judge that they 
eS so precious, by the introduction of testimony | might go on, and conduct the case as they thought 
on his part. We believe the charges tobe utterly proper, he employed no menacing expression, and 
unsupported by the testimony adduced on the | uttered no such words as “ proceed at the hazard 
part of the prosecution ; and had we no other ob- | of your characters:” but merely informed them 
ject than a mere legal acquittal, we should cheer- | that they should be under no other restriction, but 
fully rest the case on that testimony. But we are | that which a regard to their professional charac- 
aware that some parts of the honorable judge’s | ter would impose. That, far from threatening, 
conduct, though not criminal nor punishable by he did all in his power to soothe; and instead of 
impeachment, may, if left without explanation, | restricting, gave the utmost latitude of indul- 
appear in an unfavorable light. Weare prepared | gence. _ 
with testimony to give this explanation; toshow | Proceeding, then, to the second general head of 
that, through all the transactions which form the | accusation, the conduct of the respondent relative 
matter of this prosecution, he has been governed to the trial of Callender, which furnishes the mat- 
by the purest motives, and that whatever errors | ter of the second article, and embraces in the 
he may have committed, are trivial in themselves, | whole five articles, we shall show that the copy 
are imputable to human infirmity alone,and were of the “ Prospect Before Us,” which the respond- 
instantly corrected by himself. This testimony | ent carried with him to Richmond, was marked, 
we request the permission of this honorable Court | not by him, but by another person, without any 
to produce. But a consciousness of the strong | view to a prosecution of the author, and was given 
ground on which we stand, and a recollection of | to him by that person without any request, on his 
the very important public business which now | part, as a performance which might amuse him 

resses on the attention of this honorable Court, | on the road. 
in its Legisla#ive capacity, have determined us to __As to the private conversation at Annapolis, we 
waive our right to a general opening of our case; shall prove that it was a mere jest between the 
and to confine ourselves, in this stage of the cause, respondent and the gentleman, who, after treasur- 
toa brief statement of the points to which our | ing it up for five years, has this day brought it 
testimony will be directed. forward to support an impeachment; and whose 

On the first article, which relates to the con- | recollection of it we shall show to be far less ac- 
duct of Judge Chase in the trial of John Fries curate than ought to be required of a man, who, 
for treason, we shall produce testimony to show, after so great a lapse of time, adduces a private, 
that the opinion contained in the paper which the confidential, and jocular conversation, to aid a 
judge delivered to the prisoner’s counsel was not criminal prosecution. 
only legal, but had been twice expressly decided,| We shall then follow Judge Chase to Rich- 
and once admitted in the same court, and had | mond, where we shall show that, far from having 
before that trial been laid down as a general | formed a corrupt determination to oppress Callen- 
principle of law, in a charge delivered to a grand | der, he felt solicitous for the escape of that unfor- 
jury in the same court, by one of Judge Chase’s | tunate wretch ; that, far from entering into a com- 
predecessors. | bination with the marshal to pack a jury for the 

[Here Mr. Harper sat down, while the Com- | conviction of Callender, Judge Chase expressed 
mittee of the Whole were entering and taking their | a wish that he might be tried by men of that po- 
seats. | | litical party whose cause his book was intended 

| . 

Mr. Harper then rose and proceeded. He stated | to support. We shall prove, by testimony not to 

that the counsel for the respondent had begun to be doubted, that no conversation whatever took 
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place between the judge and the marshal, relative 
to striking any person from the panel, much less 
such a conversation as has been sworn to by one 
witness for the prosecution. We shall show that 
no panel of the jury actually summoned was 
formed, until the opening of the court on the day 
when the trial of Callender was to have com- 
menced; that it was completed in open court, and 
Was never seen by the judge. And we shall 

rove that the marshal, not by the direction of the 
judge, from whom he was bound to receive no 
directions on that subject, but with his entire ap- 
probation and according to his advice, took the 
utmost pains to select a jury of the most impar- 
tial, considerate, and respectable men ; that, in 
this selection, no attention was paid to party dis- 
tinctions ; and that if no persons of Callender’s 
political opinion actually did serve on the jury, it 


was because, after being summoned, they made. 


excuses, which were admitted by the court, or 
refused to attend. 

Thus much respecting the conduct of the judge 
previous to the trial. Proceeding then to the par- 
ticular matter of the second article, which relates 
to the supposed rejection of John Basset’s applica- 


tion to serve on the jury, we shall prove, more | 


fully than we have already done, that the nature 


of this application has been wholly misunderstood | 


by the witnessess on the part of the prosecution ; 
that the juror did not offer an excuse, or apply to 


be discharged, but merely suggested some scruples | 


of delicacy, and was willing to serve if those scru- 
ples were not sufficient to constitute a legal dis- 
qualification. We shall fully corroborate the tes- 
timony which the juror himself has given on this 
head, and shall show clearly that his scruples were 
not of such a nature, as to furnish a legal or pro- 
per ground of objection to his competence as a 
juror. 

As to the refusal of a continuance, which has 
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| on which propriety and duty required them to ly 
| silent; and that after the respondent had deliver- 
| ed the opinion of the court on these points of law 
| he offered to assist the counsel for the traverser jn 
framing a case for the opinion of all the judges o} 
the Supreme Court, and thus to give them an op. 
portunity of correcting any errors which he and 
his colleague might have committed in those deci- 
|sions. And finally, we shall produce a witness 
| who, having attended the trial and taken down 
| all the proceedings in short-hand, will lay before 
this honorable Court an exact detail of all that 
passed. 

Passing then to the matter of the fifth and sixth 
articles, we shall prove, by a ruie solemnly made 
by the Supreme Court of the United States, that 
they never considered the State laws as regulating 
process, by virtue of the act of Congress which 
is relied on in support of these articles; but mere- 
ly as governing the decision of rights acquired 
under them, when such rights come into question 
in the courts of the United States; that the prac- 
tice in the courts of Virginia, under the State law 
in question, has been and is conformable to our 
construction, and not to that contended for on the 
other side. And as a proof how little the recol- 
| lection of men, even the most correct, can be re- 
lied on, in cases where their feelings have been 
strongly excited, we shall produce a record, in 
which the learned gentleman who, though very 
young, was Attorney General of Virginia in 1800, 
/and who has delivered his testimony with the 
| greatest candor and propriety, did himself order 
a capias, On a presentment in a case not capital. 
We shall produce evidence to prove that the capias 
is the proper process, in all cases of presentments, 
except those of petty offences, which are tried by 
the court, without an indictment, and are punish- 
able by fine only, but not imprisonment. And to 
remove every possible doubt on this head of ac- 


been so much relied on as a criminal violation of | cusation, we shall prove that when the present- 


the law, with intent to oppress the party, we shall 
prove, that although no legal grounds for a contin- 
uance were shown, and it was therefore not in the 
power of the court to grant it, Judge Chase did 
offer to postpone the trial for a month or six 
weeks, in order to accommodate Callender and his 
counsel, and to enable them to prepare; an offer 
which they thought proper to reject. And we shall 
also show, that when this motion fora continuance 
was made, the law of Virginia, by which it is now 


contended that the court ought to have been gov- | 


erned, was not cited, nor even mentioned. 


With respect to the conduct of Judge Chase | 
towards Callender’s counsel, we shall prove that | 


it was free from any appearance of harshness, or 
desire to intimidate, abash, or oppress: that the 
irritation which took place proceeded from the 
counsel themselves, and that the conduct of the 
court was far more mild and forbearing than from 
those irritations could have been expected. That 
every decision on the law was the joint opinion 


of Judge Chase and his colleague, delivered after | 


consultation between them. That every inter- 


ment against Callender was made, and it became 
necessary to issue process against him, Judge 
| Chase applied to the District Attorney for infor- 
| mation as to what was the proper process, who 
| answered, a capias; and that the eapias, which 
was actually issued, was drawn up by the clerk, 
inspected and approved by the District Attorney, 
| and issued on his suggestion. 

| Respecting the transactions at Newcastle, in 
the State of Delaware, which constitute the mat- 
ter of the seventh article, we shall prove that 
| those offensive and improper expressions, which 
are attributed to the respondent, relative to a 
seditious temper, in the State of Delaware, and, 
| especially in the county of Newcastle and the 
town of Wilmington, never were uttered by him; 
that the witnesses who have deposed to those ex- 
pressions are under a mistake; and that nothing 
was said or done by Judge Chase on that occa- 
sion, but what he has admitted in his answer; 
but what propriety justifies, and his duty required. 
To this end we shall offer the testimony of per- 
sons who were in a situation to remark every oc- 





ruption of the counsel arose from their pertinacity | currence; to listen to every expression, and on 


in pressing points which had been decided. and | whom such expressions, had they been uttered, 
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could not have failed to make a strong impression. | the court in the case of Fries,) which appeared 
We shall then proceed to the charge delivered | to correspond precisely with the copy adduced by 
to the grand jury at Baltimore, which furnishes | Mr. Rawle. 
the eighth and last ground of accusation ; and Mr. Hopkinson. Please to state whether you 
then we shall prove that the respondent said no- | were in the court the day subsequent to that on 
thing of a political nature to the jury, except that | which the opinion was delivered by the court, and 
which he has stated in his answer, and which he | what you recollect occurred at that time ? 
hopes to satisfy this honorable Court he had aj Mr. Ewing. I attended at the court the day 
right to say, however indiscreet or unnecessary | succeeding, and I remember that Judges Chase 
the exercise of that right in this instance may | and Peters, addressing Messrs. Lewis and Dallas, 
have been. Weshall producean host of witnesses | said they were not to consider anything which 
to prove that he never uttered such sentiments | took place the day before as a restriction on the 
as are attributed to him by one witness, relative | course they wished to pursue ; Judge Peters said 
to the present Administration, its character, views, | that everything done yesterday was withdrawn. 
and manner of obtaining its power; sentiments | Judge Chase asked them if they would go on in 
which he admits would have been in the high- | the cause ; some conversation ensued, which end- 
est degree reprehensible on such an occasion;|ed in the determination of Messrs. Lewis and 
that the charge which was delivered was read | Dallas not to proceed in the defence of Fries. 
from a book ; and that he spoke nothing extem- | Judge Chase then made this observation: that if, 
porary, as other witnesses for the prosecution have | after the court had expressed their opinion on the 
supposed. And, finally, we shall produce this | law, they persisted in stating to the jury their 
book to speak for itself; shall prove it to be the | sentiments on the law, they must do it at the haz- 
same from which the charge was delivered; and | ard of their legal reputations. I did not under- 
shall conclude with the examination of witnesses | stand this as a menace, but as a delaration to the 
who stood round the respondent while he read it, | counsel that they must do it on their standing at 
sat by his side, and almost looked over him while | the bar, and from a regard to their reputations. 
he delivered the charge which it contains. If I state anything further, it will only be a reca- 
This, Mr. President, will be the general bear- | pitulation of the testimony already given. 
ing of our testimony ; which we shall now, with J : 
the permission of this honorable Court, proceed Edward J. Coale, sworn. 


to adduce, in the order in which it has been} Mr. Hopkinson. Will you examine that paper, 
stated. and say what you know respecting it ? 


Samuel Ewing, sworn. Mr. Coale. It is a copy of the paper handed 
Mr. Hopkinson, (producing a paper.) Be pleas- | down by Judge Chase on the trial of Fries, made 


ed to inform the Court whether this is your hand- | at the instance of Judge Chase, from a paper in 
writing. his hand-writing ; there were some words in the 

Mr. Ewing. It ismy handwriting so far as the | original which | could not ascertain: I left blanks 
paragraph at which I have signed my name; it | for them, and they were filled up by Judge Chase ; 
was written by me at the time, and my name | the other parts are written by me. It was made 
signed toit. The remainder is not in my hand- | out before the trial of Fries. When in the office 
writing, and I do not know by whom it is written. | of Judge Chase, I was frequently in the habit of 

Mr. Hopkinson. At what time and from what | transcribing papers from his hand-writing. After 
paper did you make it out ? I left him I went to Philadelphia, and lived there 

Mr. Ewing. I made it out from the opinion of | when Fries was tried. The judge occasionally, 
the court which was thrown down by Judge Pe- | during my residence there, sent for me to tran- 
ters or Chase, and within about halfan hour after | scribe his opinions; and on that occasion he called 
it was thrown down from the bench. I took the | on me to transcribe this paper from the original 
copy home with me, to Mr. Lewis’s office, where | hand-writing of himself. 

I was at that time a student. In the afternoon of | Mr. Hopkinson. Was there a conversation be- 
the same day Mr. Caldwell, the clerk of the court, | tween you and Judge Chase, in which he assign- 
called on me, and, at the desire of Judge Chase | ed his reasons, and what were they, for making 
and Judge Peters, requested that it might be re- | out this opinion ? 

turned ; and I gave it to Mr. Caldwell. Imade| Mr. Nicholson objected to the putting of this 
out only one copy, and this is it. | question. 

Mr. Hopkinson. The paper being proved,I| The President desired Mr. Hopkinson to reduce 
will read it in evidence. | it to writing. 

Mr. Rodney observed that the original paper! Mr. Nicholson said he would withdraw his ob- 
was the best evidence, and as one of the copies | jection rather than occasion delay. Some objec- 
thrown down from the bench was already before | tion, however, arising on the part of the court, 
the court, he presumed that ought to be consid-| Mr. Hopkinson submitted, in writing, the fol- 
ered as the best evidence. lowing question: 

Mr. Hopkinson said, he was desirous to read it} At the time Judge Chase desired you to make 
merely to show that it corresponded with the copy | the copy in your hand, did he, or did he not, ex- 
in the possession of the attorney of the district. | plain to you his reasons or motives for drawing 

Mr. Hopkinson then read the copy in the hand- | up the paper from which this copy was made ? 
writing of Mr. Ewing, (containing the opinion of | If yes, wnat were they ? 
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Mr. Pephinsen said, he thought such questions 
perfectly legal, when they went to show the in- 
tention of the accused. We have heard, said he, 
much of the quo animo ; and it is perfectly clear, 
that the intention constitutes the guilt of the of- 
fence. 

Mr. Nicholson. The quo animo is to be collect- 
ed from the acts of the party. The evidence of 
his declaration may be shown to prove the quo 
animo. ButIdo not consider it to be correct 
that Judge Chase shall be permitted to give in 
evidence declarations made at any other time than 
that when we have stated he made them; other- 
wise it will always lay in the discretion of the 
party accused to state declarations made at another 
time by him, for the purpose of justifying any acts 
he may have committed. 

Mr. Martin said he had ever considered the de- 
claration of the party at the time he was charged 
with committing a criminal act, as competent 
evidence to show his innocence. 

Mr. Nicholson said there was no doubt of it; 
but that he was not charged with drawing out the 
ag as acriminal act. Any declaration made 

y Judge Chase at the time he delivered the opin- 
ion of the court, may be given in evidence, but 
any other declarations have nothing to do with 
the case. 

The President. Where was the conversation 
between the judge and yourself ? 

Mr. Coale. At the judge’s lodgings. 

The question was then taken on permitting the 
question to be put, and passed in the negative— 
yeas 9, nays 25. 

Mr. Hopkinson next offered a certificate of the 
clerk of the circuit court of Pennsylvania, to show 
that at the trial of Fries, in 1799, there were 
eighty-six civil suits depending. 

Also a copy of the indictment on the first trial 
of Fries. 

Also a part of a charge delivered by Judge Ire- 
dell at the term when Fries was tried, taken from 
Carpenter’s report of that trial, page 14. 

Mr. Campbell intimating some objection to re- 
ceiving this paper in evidence, 

The President said it might be read as a report 
of the case; but what credit it would deserve it 
would be for the court to determine. 


Mr. Rawle was again called in. 

Mr. Hopkinson. You were District Attorney 
at the trial of Fries. I will ask you whether the 
restriction of the court as to arguing the point of 
law was not applied to the counsel of the United 
States, as well as to those of the prisoner ? 

Mr. Rawle. I certainly did consider the re- 
striction as imposed upon us both. 

Mr. Hopkinson submitted extracts from 2d 
Dallas, pages 346, 348, to show that in the cases 
of Vigol and Mitchell the crime of high treason 
was completely settled by the court, and was the 
same as defined by Judge Chase in the trial of 
Fries. 


William Meredith, sworn. 


Mr. Hopkinson. Were you present at the trial 
of Fries? 
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Mr. Meredith. On the 22d day of April, 1800, 
I went to the court house for the purpose of a}- 
tending the trial. It was rather at a late hour; | 
think after eleven o’clock before I reached the 
court house, I met several persons coming from 
the court room; I thought therefore that the 
court had adjourned, but not seeing any gentle- 
men of the bar, or the judges, | went on; when 
I came into court, saw Judge Chase holding a 
paper in his hand, and he anid that the cour thad 
with great deliberation considered the overt acts 
in the indictment against Fries, that they had 
made up their minds on the extent of the Consti- 
tutional definition of treason, and that to prevent 
their being misunderstood, they had committed 
their opinion to writing, one copy of which was 
intended to be given to the District Attorney, 
another to the counsel for the prisoner, and a 
third to be given to the jury; perhaps something 
else might have been said, but I do not recollect 
it. The paper was then thrown down by him to 
the bar, and a sentiment of this kind expressed 
by Judge Chase: that this opinion was not in- 
tended by the court to prevent the counsel from 
proceeding in the usual manner. I felt a desire 
to take a copy of the paper. I do not recollect 
whether more than one was thrown down. I had 
net, however, an opportunity of doing it. The 
paper was so fully occupied till the adjournment 
of the court, that although I made two or three 
attempts to obtain it, [could not succeed. The 
court adjourned a short time afterwards. After 
I went home I recollect that an application was 
made to me by the clerk of the court to return the 
copy, which he understood I had taken. I in- 
formed him I had not taken acopy. On the fol- 
lowing day I was in the court room at the open- 
ing of the court. Fries was put to the bar, and 
the judge then inquired whether the counsel were 
ready to proceed on the trial. I remember Mr. 
Lewis addressing himself to the court, and ob- 
jecting to proceed in the defence, because the 
counsel had been restrained by the court from 
proceeding in the manner which they deemed 
most beneficial to their client. I remember also 
that Judge Chase told him that he ought not to 
refer to the opinion which had been delivered on 
the preceding day; that the counsel were not to 
be bound by that opinion, as it had been with- 
drawn. Mr. Lewis referring to that opinion, 
however, considered it as the formed and decided 
opinion of the court, and that although the court 
had withdrawn it, it still would have an opera- 
tion upon their minds; that while the court was 
under its influence, they could not expect to be 
heard in any of their arguments with effect. 
Judge Peters replied that the opinion was with- 
drawn, and I think Judge Chase repeated the 
opinion before expressed, that the counsel were 
not to be bound by that opinion, might enter fully 
into the case, and argue as well on the law as on 
the fact before the jury. I recollect Mr. Lewis 
stating to the court his opinion of the apposite- 
ness of cases decided at common law in Eng- 
land. Iremember Judge Chase expressing his 
opinion and belief that they were perfectly inap- 
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plicable; and afterwards remarking, that if, how- 
ever, the counsel would go on, it was not the in- 
tention of the court to circumscribe them, or to 
take from the jury the decision of the law as well 
as the fact. He further added, that the counsel 
might manage the defence in such way as they 
thought proper, having a regard to their own 
characters. I am the more particular and posi- 
tive of these expressions, because very shortly 
after the trial Imade a summary of the proceed- 
ings. I find it stated as coming from the mouth 
of Judge Chase, and that he repeated that the 
counsel for the prisoner might go on in their own 
way, having a regard to their own characters. 
Judge Peters made a remark which I thought 
was calculated to put the counsel into good hu- 
mor, but they persisted in their refusal to pro- 
ceed. Thus far the court manifested, in my opin- 
ion, a desire that the cause might progress, and a 
persuasive and conciliatory temper ; but Mr. Lew- 
is having again decidedly said that he would not 
proceed, Judge Chase said, if you suppose by 
conduct like this to put the court into a difficulty, 
you are mistaken. After a pause, Judge Chase 
addressed himself to the prisoner, and asked him 
if he was ready to proceed on his trial, or whe- 
ther he would have other counsel assigned to him. 
Fries replied he did not know what was best for 
him to do, but he would leave his case to the 
court. Mr. Rawle stated that from the peculiar- 
ity of the circumstances of the case, and the 
prisoner being left without the assistance of coun- 
sel, his wish was that the trial might be post- 
poned for a day, and the postponement took place 
by order of the court. The following morning 
when the court was assembled, Fries was again 
put to the bar, and Judge Chase inquired of him 
whether he wished the court to assign him coun- 
sel? His reply was. that he would trust himself 
to the court and jury. Judge Chase replied, then 
by the blessing of God the court will be your 
counsel, and will do you as much justice as could 
be done by the counsel that were assigned you, or 
nearly in those words. The trial proceeded, but 
I was not present during the whole of it. 

Mr. Hopkinson. Do you recollect whether 
Judge Chase guarded the prisoner against putting 
any improper questions to the witnesses, &c ? 

Mr. Meredith. Judge Chase seemed to me to 
perform his promise. He told him he had a right 
to put any questions he pleased, and guarded him 
against putting improper ones. 

Mr. Harper said he would next proceed to the 
case of Callender. : 


Luther Martin, sworn. 

Mr. Harper. Did you furnish Judge Chase with 
a copy of the book, entitled the “ Prospect Before 
om and at what time did you furnish him with 
it 

Mr. Martin. Itis nota pleasing thing for me to 
be a witness on this point, as I may be considered 
asa peer concerned, and especially from being one 
of the counsel for Judge Chase. Yet, as it is re- 
quired from me,I will proceed to state what I 
know. When I was in New York, I observed 
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in a newspaper which I took upat a barber’s shop 
an advertisement for the sale of the “ Prospect 
Before Us.” I mentioned it to Judge Washing- 
ton, and he sent his servant: to procure a copy, 
and I desired him to purchase two copies. I read 
it,and as was usual with me with respect to 
books any wise interesting, I scored such passages 
as were remarkable either for their merit or de- 
merit, and I did score a great portion of the book. 
But | did not score them with the least idea of an 
indictment being founded upon them. When I 
scored the book I did not know that Judge Chase 
was going on the circuit of Virginia. My scor- 
ing was for my own amusement, and for that of 
my friends. Afterwards I saw Judge Chase. I 
asked him if he was going down to Richmond; 
he answered yes. Iasked if he had seen the book 
called the “Prospect Before Us?’ He said he 
had not. I then told him, I will put it into your 
hands, you may amuse yourself with it as you 
are going down, and make what use of it you 
please. There was a great deal more scored than 
was contained in the indictment. I most solemn- 
ly declare that I had no view to a prosecution in 
scoring it; though I have no hesitation in saying 
that in common with every worthy inhabitant of 
America I detested the book. 

Mr. Nicholson. What do you mean by detest ? 

Mr. Martin. Iam ready candidly to acknowl- 
edge that I did think it a book that ought to be 
prosecuted ; and I did not think that Judge Chase 
would have an opportunity of seeing it unless I 
gave him a copy of it. Having since heard it 
suggested that 1 had some share in drawing up 
the indictment against Callender, I most sol- 
emnly declare I did not put pen to paper on the 
subject. 

Mr. Harper. Was not your name written on 
the book ? 

Mr. Martin. It was. 

President. Did you express the view you had 
in putting it into his hands? 

Mr. Martin. I said what I have already stated; 
that he might take it down with him, and make 
such use of it as he pleased. 


James Winchester, sworn. 

Mr. Harper. Will you please to state whether 
you were in Annapolis in 1800, in court with 
Judge Chase, and Mr. John T. Mason, and what 
was the conversation which then took place ? 

Mr. Winchester. [attended a circuit court held 
at Annapolis in 1800. I do not recollect either the 
day the court commenced or ended. I think on 
the last day of the term sentence was passed on 
Saunders for stealing, in his character of 
postmaster, the contents of a letter. A crowd 
gathered round the door, and retarded our pase 
sage out of court. I do not remember what per- 
sons remained ; but Mr. Mason came up and ad- 
dressed himself to Judge Chase. My recollection 
is at best but imperfect, and of this conversation 
necessarily indistinct. In the account of it, there- 
fore, I shall use my own language. I may occa- 
sionally use the language of Judge Chase and 
Mr. Mason. According to the impression on my 
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mind the conversation commenced in this way.| Nelson, which lasted for a few minutes. Judge 
Judge Chase had delivered a charge to the grand | Chase inquired what was the proper process on the 
jury. Mr. Mason came up, and in a laughing | presentment. The answer which the District At- 
manner jocosely asked in what light are we to | torney made, was, that he supposed acapias was the 
consider the charge, as moral, political, judicial, | proper process. I recollect that Judge Chase said 
or religious? These are the words, I believe, but | something of a bench warrant, which was a prac. 
of this lam not certain. The judge replied in| tice unknown tous. Judge Chase asked me to 
the same style and manner, I believe, that it was| draw the warrant. I said [could not. He then 
a little of all. I cannot be certain, but I think | said he would endeavor to draw it. Afterwards 
Mr. Mason intimated to the judge that he would | Judge Chase desired the District Attorney to draw 
not deliver such sentiments in Virginia. It ap-| out the form ofa capias; the Judge said he would 
peared to me that the language of Mr. Mason! draw one himself, and that I might draw out 
conveyed to Judge Chase the idea that he was| another; and he said he would take the most ap- 
afraid to deliver such sentiments in Virginia, | proved of the three. I recollect mine was drawn 
though I am not myself confident that such was | first; but whether befare Judge Chase and Mr. 
his meaning. The judge replied that he would,| Nelson had finished theirs, I do not recollect. 
and that he would at all times and in all places | On looking over mine, he said he was better satis- 
execute the laws in the manner he had declared. | fied with mine than his own; and he requested 
The conversation then turned on the book called | me to sign, seal, and deliver it to the marshal. 
the “ Prospect Before Us;” as well as I remember| [Mr. Marshall here produced and read the ori- 
it was spoken of as a book written by Callender. | ginal capias. | 
The conversation which passed on the subjectl| On Saturday the 24th of May, in the afternoon, 
cannot pretend to relate at all, more than that 1 | the grand jury brought in the indictment. I have 
have a strong impression on my mind that Judge | taken these circumstances from a copy of the 
Chase mentioned that Mr. Martin had put the | minutes of my office, which. if the court wish to 
book into his hands, that he would take it with | see, I can produce, as I have them with me. 
him to Richmond, and lay it before the grand | Judge Chase alone formed the court from the 22d 
jury, and have it presented. I heard Mr. Mason’s| to the 29th of May, inclusive. On the 27th of 
testimony, and my recollection corresponds with | May the marshal brought Callender into court, 
his, that the whole conversation was jocular. I| Judge Chase being at that time the only member 
do not remember the particular expressions which | of the court. A chair was handed to him, and he 
Mr. Mason relates; but I cannot say that they | remained in court while the court proceeded with 
Were or were not made—because my attention | the docket in the usual way, until near evening, 
Was not very pointedly directed to the conversa- | when Judge Chase observed that as the traverser 
tion, and at the time, from the laughing which | was in court, he might perhaps have some appli- 
took place, 1 might not have heard the expres-| cation to make. Ido not recollect whether the 
sions though they had been used. counsel afterwards employed for the defence of 
Mr. Harper. What is the expression you do not | Callender were then in court; but if they were, 
recollect ? they made no observations. But Mr. Meriwether 
Mr. Winchester. That if the whole State of | Jones, with whom Callender resided, said that 
Virginia was not depraved, he would carry the | Callender was not then prepared to make any ap- 
book down with him, and have the fellow in- | plication; but that perhaps to-morrow he would 
dicted. moveacontinuance. Then Judge Chase applied 
to Callender, and asked if he could iy bail. Mr. 
Jones replied that he could give bail in a moderate 
sum. Judge Chase asked Callender what were 
his circumstances; that in fixing the sum, he would 
be governed by that circumstance. Callender said 
they were nearly equal. The judge repeated the 
question and then Callender said he was indebted 
about two hundred dollars, and there was about as 
much due tohim which he expected toreceive; and 
therefore he did not consider himself worth any- 
thing. Judge Chase then asked if he could give bail, 
himself in two hundred dollars, and another ina 
like sum. The reply made by Mr. Callender or 
Mr. Jones was, that he could find bail to that 
amount; and he accordingly gave bail. On the 
28th May, an application was made by Mr. Hay ; 
this was the first instance in which Mr. Callender 
took any steps for his defence. Mr. Hay stated 
that he was not well acquainted with the practice 
in such cases; that he had an affidavit, of a gen- 
eral rature, stating the impossibility of going into 
the trial, with any prospect of success, without 
the attendance ofa number of witnesses who lived 








William Marshall, sworn. 


Mr. Harper. Inform the court how soon you 
saw Judge Chase after his arrival at Richmond, 
what passed between you, &c. ? 

Mr. Marshall. Judge Chase arrived in Rich- 
mond, but whether on the 21st or 22d of May, I 
do not recollect ; but my impression is that it was 
Tuesday. I waited on him, as was usual with 
me, and gave him information respecting the state 
of the docket. The associate judge did not at- 
tend on the 22d, when the court was opened and 
the grand jury received their charge. They went 
to their room, and did not return till Saturday the 
24th of May, when they returned a presentment 
against James T. Callender, whichI have. [The 
original presentment was produced by the witness, 
read, and delivered to the Secretary. ] 

As soon as I had read the presentment, at the 
request of the attorney of the district the jury were 
taken back to their chamber, and progress was 
made in preparing the indictment. There was 
some conversation between Judge Chase and Mr. 
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at a great distance. Mr. Hay also inquired whe- 
ther a general affidavit was sufficient, or whether 
a special affidavit, stating the names of the wit- 
nesses and the facts they were expected to prove, 
would be required. Judge Chase said that the 
strict practice of the law required a special afti- 
davit; but they might take till to-morrow to pre- 
pare a special affidavit, submitting it to their dis- 
cretion to manage the cause as they thought pro- 
per. I beg pardon for being a little too hasty in 
my narrative. When Mr. Hay offered his motion 
tor a continuance, the court said that before they 
could hear the motion it was necessary that the 
traverser should plead to the indictment. For if 
he pleaded guilty, there would be no necessity for 
an application. Mr. Hay assured the court that 
the traverser would not plead guilty. Mr. Cal- 
lender was arraigned and he plead not guilty; and 
then the conversation, which I have stated took 
place. The reply of Judge Chase was, after a gen- 
eral affidavit is made, it must be relied on, but you 
may withdraw the general, and file a special affi- 
davit. Nothing further passed on the 28th. 
On the 29th, in the morning, Mr. Hay produced 
a special affidavit; | have the original here. Itis 
stated therein that, there were a number of wit- 
nesses, one from New Hampshire ; one from Mas- 
sachusetts ; some from Pennsylvania, and some 
from South Carolina, absent ; who were material 
witnesses for his defence; that there were also 
sundry documents to be procured ; and an essay 
written by Mr. Adams on canon and feudal law, 
which the traverser supposed it important to 
have for his defence. Mr. Hay, on these grounds, 
moved for a continuance to the next term, in 
a pretty long speech. Judge Chase observed, 
that every person before he made a publication, 
if he meant to justify it, ought to know the 
names of his witnesses ; and if he meant to just- 
tify it by documents, they ought to have been 
within his reach. [t was not to be presumed, in- 
deed, that he could calculate upon being able to 
procure his witnesses in a few days; that in this 
case, it was alleged that one witness resided in 
New Hampshire, which was a great way off. He 
said that the ordinary sittings of the court would 
be too short for him to obtain witnesses from so 
great a distance. He said that the prisoner should 
have time, and he should have a fair trial, but he 
could not allow him to the next term. He said 
he might have two weeks—but that might be too 
short a time—you may have three weeks, a month, 
nay, six weeks. We cannot sit.so long, because 
we are obliged to hold a court in the district of 
Delaware ; but I will adjourn this court, to go to 
Delaware, and will return in six weeks. In the 
course of the observations offered by Mr. Hay to 
the court, as weil as I can recollect, he said if the 
documents and witnesses were here, he did not 
think he would be prepared during that term to 
investigate all the facts, and the law arising on 
them ; but he would be prepared against the next 
term, if the court would indulge him with a con- 
tinuance. After Judge Chase had made this offer 
of a postponement, | do not distinetly remember 
that Mr. Hay or Mr. Nicholas made any reply. 
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After a short interval Judge Chase said, as they 
did not seem disposed to take the time he had 
offered, the trial should come on within the time 
the testimony of the witnesses residing in Vir- 
ginia, deemed material, can be procured. He 
asked the marshal what was the distance of the 
residences of Mr. Giles and General Mason, and 
in what time they could conveniently come to 
Richmond; and, whether his deputy marshals 
could go for them? The reply of the marshal 
was, that his deputies were prepared to execute 
any orders of the court. Judge Chase then di- 
rected me to make out the subpeenas for Monday, 
the 2d of June; and I issued subpeenas for Messrs. 
Giles, Mason, and Taylor; but Colonel Taylor’s 
name does not appear in the affidavit. The dep- 
uty marshals were directed to use all possible ex- 
pedition in serving the subpeenas: they were all 
returned executed on Monday the 2d of June, 
endorsed with the hour of the day on which they 
were executed. 

{Here Mr. Marshall offered the originals with 
the endorsements of the time of service. | 

On Monday, the 2d day of June, Colonel Tay- 
lor appeared in court. The other witnesses were 
called, but they did not appear. A postponement 
was asked by one of the gentlemen, for two hours, 
who stated that it had rained on Sunday preceding, 
which might have impeded travelling, and it was 
granted. Some time ig the course of the day, 
Judge Chase observed he might have till to-mor- 
row, which was accepted. 

On Tuesday morning, soon after the opening of 
the court, the motion for a continuance was renew- 
ed, founded on the affidavit of Callender, which 
gave rise to the first motion. Judge Griffin was 
then in court, having arrived on the 30th of May, 
and continued during the remainder of the term. 
It was argued much at length, and received the 
same decision as on the 29th. The marshal was 
then ordered to call the petit jury ; twelve jurors 
appeared ; there were some objections which I 
do not precisely recollect, to the panel of the jury ; 
and a motion made to quash the array. Anargu- 
ment was made and some authorities quoted 5 
Judge Chase said they were not to be relied on, 
and he asked for Coke upon Lyttleton. I brought 
it from the library in the capitol. Judge Chase 
looked into it, and said the array should not be 
quashed; but I do not know the principle on 
which he decided. When the jury had all an- 
swered, the gentlemen proposed to propound a 
question to the jurors as they came to the book. 
1 do not recollect what the question was, but Judge 
Chase said he would propound the proper ques- 
tion himself. The question which Judge Chase 
said it was proper to propound, was: “Have you 
formed and delivered an opinion (for he said it 
was necessary to have delivered as well as formed 
it) on the indictment?” The answer of the first 
juror was, that he had never seen or heard the in- 
dictment, and could not say that he had formed 
an opinion respecting it. Hight or nine of the 
jurors were asked the same question, and gave a 
like answer. The gentlemen who defended the 
traverser then said it was unnecessary to ask the 
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other jurors that question; the rest were sworn, 
and the trial proceeded. The course it took was 
pretty lengthy, and I cannot state all the cireum- 
stances that took place. I recollect that the testi- 
mony of Colonel Taylor was refused, but I do 
not recollect the particular circumstances attend- 
ing it. 

Mr. Harper. Did anything pass between you 
and Judge Chase respecting the jury summoned 
to try Callender ? 

Mr. Nicholson made some objection to this 
question. 

Mr. Harper replied in support of it. 

The objection was then withdrawn by the Man- 
agers; but further objection being made by a mem- 
ber of the court, 

The President desired the question to be reduced 
to writing, which was accordingly done by Mr. 
Harper, as follows: 

“Testimony on the part of the prosecution, 
tending to show from the declarations of the re- 
spondent, that he had a corrupt intention to pack 
a jury for the trial of Callender, having been giv- 
en; he offers in evidence other declarations of his, 
made during the proceedings, but on a different 
day, for the purpose of rebutting the former testi- 
mony, and of showing that his intentions, in that 
respect, were pure, and even favorable to Mr. 
Callender.” 

When the Senate decided that it should be put— 
yeas 32, nays 2. 

Mr. Marshall. Mr. Giles was on a jury in the 
circuit court, on, I think, the 27th of May, the 
day Callender was brought into court by the mar- 
shal. When Mr. Giles’s name was called, Judge 
Chase asked me whether that was the celebrated 
Mr. Giles, Member of Congress. I said that it 
was, He said that he had never seen him be- 
fore. Nothing more passed at that time. In the 
evening I was at Judge Chase’s lodgings. He 
asked me whether I supposed Mr. Giles would re- 
main in Richmond until the trial of Callender. 
I said it was uncertain, that it was not customary 
for Mr. Giles to remain any length of time when 
he came totown. Judge Chase said he wished he 
would remain, and serve in Callender’s case; nay, 
he wished that Callender might be tried by a jury 
of his own politics. He said that if his situation 
as a judge would permit him to drop a hint to 
the marshal with respect to the jury, he would 
intimate his wish that Callender should be thus 
tried; but, in his situation, it would be improper 
for him to interfere with the duty of the marshal. 

Mr. Harper. Inform the Court at what time, if 
any, you were at Judge Chase’s chambers, when 
a certain Mr. John Heath was there ; what passed, 
and what did not pass. 

Mr. Marshall. Judge Chase was, as he informed 
me, a total stranger in Richmond, and had never 
been there until he held the court in 1800. He 
asked me if I would call upon him from time to 
time. When I knew he was at home, I used to go 
in an evening,and spend an hour or two with him 
at his lodgings. I also generally went in the 
morning, about an hour before the meeting of the 
court. [I recollect about ten o’clock, going to Mr. 





Chase’s lodgings. I went, I think, but of this | 
am not positive, with Mr. Randolph. I found 
Mr. Heath in Judge Chase’s chamber, or in the 
assage. Mr. Heath was,I think, in the act of 
eaving the room; he had his hat in his hand, and 
I met him either in his way out of the room, or 
in the passage. 

President. Can you state the day of the month ? 

Mr. Marshall. I cannot, but I think it was the 
day before Judge Griffin arrived. I recollect very 
well, on that day Mr. D. Randolph and myself 
walked up to the court room. I was surprised at 
seeing Mr. Heath at Judge Chase’s, and asked Mr. 
Randolph what could have brought him there. 

Mr. Harper. Was Mr. Heath in the act of going 
out when you entered ? 

Mr. Marshall. Yes sir, he was on the floor. He 
had taken his leave, as I supposed, of Judge Chase, 
and was either out of the room, or in the act of 
coming out of it. I do not recollect positively 
whether Mr. Randolph went with me. I recol- 
lect going with Mr. Randolph to court, and that 
it was the usual practice of Mr. R. and myself to 
goto Judge Chase’s chambers in the morning and 
attend him to court. I do not certainly recollect 
whether that morning we went together to the 
judge’s chambers, but I am positive we left the 
chamber together. The court met generally at 
eleven o’clock. I had something particular to do 
that morning, and it was from ten to half-past 
ten when I went to the judge’s chambers ; it may 
have been about ten. ‘The time I saw Mr. Heath 
must have been about ten o’elock. 

Mr. Harper. Did any conversation take place 
between the judge and Mr. Heath while you were 
there ? 

Mr. Marshall. I believe I met Mr. Heath out- 
side of the door. There was not a word of con- 
versation at any rate. 

Mr. Harper. Did any incident take place re- 
specting a paper handed from Mr. Randolph to 
Mr. Chase ? 

Mr. Marshall. There did not. 

Mr. Harper. Did you hear anything about crea- 
tures called democrats ? 

Mr. Marshall. I never heard anything pass be- 
tween them. I never heard the judge say any- 
thing about the jury, except what occurred either 
at the judge’s lodgings or at court, which I took 
to be instructions to summon twenty-four jurors 
above twenty-five years of age, and freeholders; 
that there should be enough to supply the juries 
required at that court. 

Mr. Harper. Did he direct them to be sum- 
moned from the country or the town? 

Mr. Marshall. I have stated all that I remem- 
ber relative to the summoning of the jury. 

Mr. Harper. Did he say anything of the de- 
scription of persons, relative to parties ? 

Mr. Marshall. I do not recollect that he said a 
word. 

Mr. Harper. Did you make it a practice to go 
with the judge to the court every day from his 
lodgings? 

Mr. Marshall. I walked every day with him. 
I made it an uniform practice. The judge’s lodg- 
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ings Were on my way to court, not more than 
twenty yards out of my way. 

Mr. Key. When the subpenas were -returned 
on the 2d of June, and neither Mr. Giles nor Gen- 
eral Mason appeared, was there any application 
made on the court to allow a further time for 
their appearance ? 

Mr. Marshall. There were some observations 
made, but I do not recollect whether I attended 
to them at the time or not; but I think Judge 
Chase offered to issue an attachment for them, 
and left it to the pleasure of the traverser to say 
whether he would have compulsory process issued. 

Mr. Key. Do you recollect, sir, whether that 
was applied for by the counsel, or whether it was 
a voluntary offer on the part of the court ? 

Mr. Marshall. I understood that it was a vol- 
untary offer on the part of the court. 

Mr. Harper. Did Judge Chase confer with 
Judge Griffin upon the motion of a continuance, 
and upon the rejection of Colonel Taylor’s testi- 
mony ? 

Mr. Marshall. I sat very near them, and I fre- 
quently heard them in conversation in a sort of 
whisper. 

Mr. Harper. Did you hear any part of the 
conversation between them ? 

Mr. Marshall. I did not hear anything distinct- 
ly; but when Mr. Basset was sworn, after having 
stated the situation in which he stood, Judge 
Chase asked him whether he had formed an 
=~ who was the author of the Prospect Before 

s; he replied that he had not formed an opinion 
of the author, but he had formed an opinion of 
the book, and had said that the author ought to 
be punished. Judge Chase then turned to Judge 
Griffin, and said that the question propounded 
by the counsel would prevent the formation of a 
jury with respect to a notorious murder, as every 
man in the county where it had been committed 
might have declared that the perpetration ought 
to.be punished. In that case there would not be 
in the whole county a competent jury. Judge 
Chase then said, let him be sworn. I donot know 
positively that Judge Griffin concurred in thatopin- 
ion; but I think, from what I heard, that he did, 

Mr. Harper. Did this conversation take place 
prior to the declaration of the opinion of the court 
by Judge Chase ? 

Mr. Marshall. I cannot say with certainty, be- 
cause Judge Chase sometimes spoke without con- 
sulting Judge Griffin. I do not recollect any case 
in which ys held a consultation, but that on the 
rejection of the testimony of Colonel Taylor, and 
the direction that Mr. Basset should be sworn on 
the jury. He was consulted as to the testimony 
of Colonel Taylor, but I did not hear him declare 
his assent aloud, but I took it for granted, as it 
was not denied. 

Mr. Harper. With respect to the motion for a 
continuance, do you know whether the decision 
was made after a consultation with Judge Griffin ? 

Mr. Marshall. I do not recollect that anything 
was said on the part of Judge Griffin; but I un- 
derstood that it was assented to, as it was deliver- 
ed as the opinion of the court. 
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Mr. Harper. Was there any expression on the 
part of Judge Griffin of disapprobation of what 
was delivered by Judge Chase as the opinion of 
the court? 

Mr. Marshall. None, sir. 

Mr. Nicholson. At the time of the trial of Cal- 
lender, was it not the custom of the judges to 
choose their circuits ? 

Mr. Marshall. I believe it was, sir. 

Mr. Nicholson. At that time, the Virginia dis- 
trict was within Judge Chase’s circuit, and do you 
recollect that he said he would not continue the 
cause till the next term ? 

Mr. Marshall. I recollect that Judge Chase 
said he would not continue it till the next term. 

Mr. Nicholson. Who presided at the next term ? 

Mr. Marshall. Judge Paterson. 

Mr. Randolph. You have said that on the 
morning when you found Mr. Heath about re- 
tiring from Judge Chase’s chamber, you did not 
recollect whether the marshal accompanied you 
there or not? 

Mr. Marshall. I do not recollect whether he 
did or not, but the probability, as resting on my 
mind, is that he did. 

Mr. Randolph. Did he accompany you from 
the lodgings of Judge Chase to the court ? 

Mr. Marshall. Yes, Iam certain of that, because 
I had the conversation which I have mentioned. 

Mr. Randolph. You mentioned a conversation 
you had with Judge Chase on the subject of the 
political characters serving on the jury; that he 
wished that Mr. Giles, and other gentlemen of the 
same political character, might serve on the trial 
of Callender ; did you mention that conversation 
to the marshal ? 

Mr. Marshall. I do not remember to have con- 
versed with him on that subject ? 

Mr. Randolph. Were you acquainted with the 
gentlemen who served as petit jurors on Callen- 
der’s trial ? 

Mr. Marshall. Yes, sir. 

Mr. Randolph. Is there any one of them that 
comes under the description of being of the same 
political character with Mr. Giles? 

Mr. Marshall. I believe not, sir. At the time 
of the trial, I was not fully acquainted with the 
political characters of the gentlemen that served 
on the jury; but since I have learned, as I then 
conceived, that none of them were of the same 
politics with Mr. Giles. 3 

Mr. Randolph. If I understood you right, sir. 
you stated that a capias was ordered to be issued 
before the grand jury returned the indictment a 
true bill. 

Mr. Marshall. I said on the presentment a ca- 
pias was issued for the arrest of Callender, which 
was before the indictment was found. 

Mr. Nicholson. The indictment was found on 
the 24th of May, was it not sir? 

Mr. Marshall. The presentment was made on 
the morning of that day. The court sat longer 
than usual, and I remember that the jury wished 
to be discharged, but they were not, and it was 
five or six o’elock before they brought in the bill 
of indictment. 
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Mr. Nicholson. Do you recollect whether the 
attorney of the district had commenced drawing 
the indictment before the presentment was made ? 

Mr. Marshall. I remember that the district at- 
torney was drawing up the indictment before the 
presentment was made; he had made, however, 
very little progress in it at the time; it was finish- 
ed afterwards as soon as convenient, and trans- 
mitted to the grand jury. 

Mr. Randolph. During the course of that trial, 
pray, sir, tell the court were the interruptions of 
the counsel for the traverser more frequent than 
you have been in the habit of witnessing? 

Mr. Marshall. I have rarely seen a trial where 
the interruptions were so frequent. 

Mr. Randolph. Do you remember a single in- 
stance ? 

Mr. Marshall. I think in a trial where Judge 
Iredell presided there were interruptions which 
were as frequent, if not more frequent than took 
place in the course of this trial. 

Mr. Randolph. Do you recollect anything dis- 
respectful on the part of the counsel towards the 
court on the trial of Callender ? 

Mr. Marshall. One of the counsel, Mr. Hay, 
appeared to be under a great deal of irritation 
during a great part of the trial. 

ae Randolph. Did you perceive any cause for 
this ! 

Mr. Marshall. The court were very positive 
that the jury should not be addressed by the trav- 
erser’s counsel on the constitutionality of the se- 
dition law, and whenever that point was touched 
by the counsel, there was as much decision shown 
by the court as I ever witnessed. 

Mr. Randolph. Was there much mifth among 
the by-standers? 

Mr. Marshall. There was a good deal. I can- 
not say what gave rise to it, but it was kept up 
during the course of the trial. The court was 
extremely facetious during that part of the trial 
which I particularly attended to, but I was not 
very attentive to the trial till that morning. 

Mr. Martin. What was the cause of the inter- 
ruptions ? 

tr. Marshall. It was the counsel persisting in 
addressing the jury on the unconstitutionality of 
the sedition law, after the court had declared what 
was their opinion of the law on that point. 

Mr. Randolph. Do you recollect any particular 
expressions used by the court on this subject ? 

Mr. Marshall. | heard Judge Chase say that 
the counsel for the traverser were mistaken in 
their exposition of the law, and they kept press- 
ing their mistakes upon the court; he said so 
once, if not oftener. 

Mr. Harper. You say, sir, that there was no 
gentleman on the petit jury of the same political 
opinion with Mr. Callender or Mr. Giles. Do 
you mean on the jury that tried Callender, or on 
the panel ? 

Mr. Marshall. On the jury that tried Callender. 

Mr. Harper. Were there any on the panel ? 

Mr. Marshall. There were Colonel Harvie. Mr. 
Radford, and Mr. Marks Vanderval. Mr. Har- 
vie was called very early, and Mr. Marks Vander- 
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val; but it appeared to me that there was a great 
unwillingness on the part of those gentlemen to 
be on the jury to try this cause, and several ap- 
plications were made to have them excused. 

Mr. Harper. How did it happen that none of 
those gentlemen served ? 

Mr. Marshall. Mr. Harvie suggested that he 
was sheriff of Henrico county, and that the coun- 
ty court was sitting at the time; that his presence 
was required, and on that ground the court ex- 
cused him from serving on the jury. The other 
two gentlemen did not attend at all. 

Mr. Harper. When you said that the confusion 
on this trial took place from the counsel’s press- 
ing their opinion on the jury, do I understand 
be as saying that it was after they (the counsel) 

ad been overruled by the court ? 

Mr. Marshall. I so understood it ; I did not per- 
ceive any other cause. 

Mr. Harper. What took place on the motion 
foracontinuance? The affidavit filed stated that 
the traverser could not produce his witnesses; 
did it state that he could prove a justification as 
to all the charges in the indictment ? 

Mr. Marshall. No, sir, not that | remember; 
but the affidavit is here on file. It was stated by 
Judge Chase, that there were nineteen charges in 
the indictment, and that it was necessary for the 
traverser, in order to procure his acquittal, to 
prove the truth of the matter in the whole; it 
was not sufficient to prove a dozen or more of 
them to be true, if he could not prove them all. 
It was not sufficient to prove a part instead of the 
whole of any one charge; for example, suppose 
a man should charge me with being a great scoun- 
drel, a rogue, and a very ugly fellow, and he 
should prove that I was a very ugly fellow, would 
that go to acquit him for having called me a 
scoundrel or a rogue? Can a part proven in this 
way be said to be a justification ? 

Mr. Harper. Was this remark made by Judge 
Chase in good humor? 

Mr. Marshall. I thought him in a remarkable 
good humor. 

Mr. Harper. You say Judge Chase was posi- 
tive. Was he harsh towards the counsel of the 
traverser ? 

Mr. Marshall. I did not think so. I remember 
that he said his country had made hima judge, 
and he would be the judge on the business of that 
day, and whatever was transacted should be un- 
der the direction of the court. He said also that 
he was a frail and feeble man, and that it was 
possible he was in an error in respect to the opin- 
ion which he entertained of the law. If the gen- 
tlemen who dissented from his opinions would 
form a bill of exceptions, he would be the first 
man to aliow them a writ of error to go into the 
Supreme Court of the United States, a superior 
tribunal, and have there his opinions tested. 

Mr. Harper. Did the counsel for the traverser 
state a case on this offer of the judge? ; 

Mr. Marshall. Those were the observations of 
the court, but I do not recollect that the counsel 
said anything in reply. 

Mr. Randolph. You mentioned that no person 
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of Mr. Giles’s politics was on the jury; did I un- 
derstand you, when speaking of Mr. John Harvie 
as being of those politics, as meaning Mr. Harvie 
of Belvidere? 

Mr. Marshall. Yes, sir. 

Mr. Randolph. What do you conceive to have 
been his politics at that time? 

Mr. Marshall. I thought, from his opinion on 
the sedition law, which I had understood was, 
that it was unconstitutional, he might have been 
of the same politics as Mr. Giles. 

Mr. Randolph. What was your opinion of Mr. 
Radford ? 

Mr. Marshall. I understood his polities to have 
been of the same kind. 

Mr. Randolph. Did you ever hear that Mr. 
Marks Vanderval had denied that he was sum- 
moned on the jury for the trial of Callender ? 

Mr. Marshall. I have understood that he denied 
ever having been summoned. 

Mr. Randolph. Did Mr. Harvie answer to his 
name when called on the jury list ? 

Mr. Marshall. Yes, sir, and he was excused as 
being high sheriff of the county of Henrico. 

Mr. Randolph. Did Mr. Radford answer to his 
name ? 

Mr. Marshall. I believe not, sir; Mr. Vanderval 
I am certain did not. 

Mr. Randolph. Were you well acquainted at 
the time with Mr. Radford and Mr. Harvie? 

Mr. Marshall. I was with Mr. Harvie, and tol- 
erably well with Mr. Radford. 

Mr. Randolph. Were you well acquainted with 
Mr. Marks Vanderval ? 

Mr. Marshall. Not very intimately. 

Mr. Randolph. Do you know, or believe, that 
at the election for members of the House of Rep- 
resentatives in the Spring of the year 1799, whe- 
ther Mr. Vanderval did vote for your brother, the 
present chief justice ? 

Mr. Marshall. I believe he did not vote at all; 
but if he had voted, I believe it would have been 
for him. 

Mr. Harper. Colonel Tinsely appears upon this 
panel; I would ask you if his political opinions 
were at that time the same as they are now ? 

Mr. Marshall. I do not know what were his 
political sentiments at the time; but J remember 
that he had been hostile to the adoption of the 
Federal Constitution. 

Mr. Martin. The panel of the petit jury is 
never returned, if I understood you right, by the 
marshal, until the jury appears in court, and the 
clerk of the court knows nothing of it. Did you 
learn anything of the panel that had been sum- 
moned hy the marshal on the morning you were 
with him at Judge Chase’s lodgings ? 

Mr. Marshall. I did not. 

The President. Did you know whether Mr. D. 
Randolph had or had not made out his panel ? 

Mr. Marshall. I knew nothing of it. 

Mr. Wright. When was it that the conversa- 
tion took place at Judge Chase’s lodgings, when 
you met Mr. Heath there? 

Mr. Marshall. I do not recollect the precise day, 
but I think it was the 27th or 28th of May. - 
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Satrurpay, February 16. 
The Court was opened at 10 o’clock, A. M. 
Present: the Managers, accompanied by the 
House of Representatives ; and Judge Chase, at- 
tended by his counsel. 


David M. Randolph, sworn. 

Mr. Harper. Were you marshal of the United 
States for the district of Virginia in 1800? 

Answer. I was, sir. 

Mr. Harper. Did you attend the cireuit court 
held in May of that year, as marshal ? 

A. I did, sir. 

Mr. Harper. Did you summon the panel of the 
jury that served on the trial of Callender? 

A. I did. 

Mr. Harper. Had you any conversation with 
Judge Chase on the forming that panel ? 

A. I had no conversation with him on that sub- 
ject. There was a conversation offered to me by 
Judge Chase. 

Mr. Harper. What was it ? 

A. The judge recommended to me that I 
should get persons generally from the country; 
represented that they should be twenty-five years 
of age, of fair characters, untainted by party pre- 
judices. 

Mr. Harper. What were his reasons for taking 
them from the country ? 

A. I do not know. 

Mr. Harper. If at that period you had been 
disposed to form a jury of the political opinion of 
those then in power, would you have taken them 
from the town or country ? 

A. [knew very little of the political sentiments 
of the citizens. There were, however, in town a 
great majority of those whose politics were called 
federal. 

Mr. Harper. Was that the case in the country? 

A. I cannot say. I never meddled with poli- 
ties in any way except in private conversation. 
Not attending at public meetings, I had but little 
acquaintance with the politics of individuals. 

Mr. Harper. Did you, in forming the panel, 
summon any persons you knew to be opposed to 
the then Administration ? 

A. I believe I did several. I summoned the 
best and fairest characters, without respect to their 
political opinions. I employed two deputies. 

Mr. Harper. Did you summon Colonel Van- 
derval ? 

A. I did by my deputy. 

Mr. Harper. On what day was he summoned ? 

A. I received directions from the bench cn Fri- 
day, to be prepared with two juries, of twenty- 
four each, on the Monday following. 

Mr. Harper. When did you proceed to form 
the jury? 

A. I proceeded the moment I was directed. I 
summoned several in person while in court. 

Mr. Harper. When did you complete the panel ? 

A. I completed it on Monday morning follow- 
ing while the court was sitting. 

“Mr. Harper. Did you complete the panel before? 

A. Never. It might have been considered as 
in an incomplete state at that period. 











Mr. Harper. Why so? 

A. It is never the practice in Virginia for the | 
jury summoned to consist of any precise number | 
of persons. | 

Mr. Harper. Did you ever show the panel to | 
Judge Chase ? 

A. Never at any time or place. The list was | 
handed to the clerk of the court on Monday after | 
the court was in session. 

Mr. Harper. Did Mr. Chase ever say anything | 
to you about striking off any persons of any par- | 
ticular description from the panel ? 

A. Never at any time or at any place, I am! 
very confident. 

Mr. Harper. You are very confident of that ? 

A. Perfectly so. 

Mr. Harper. You say the panel was not com- 
pleted till Monday? 

A. It was not finished till that day when the 
court was in session—and the list was never 
shown by me to any person. 

Mr. Harper. It was not the practice then to | 
present a list to the clerk ? 

A. Never, except as the jurors are sworn ? 

Mr. Harper. Were the jurors called and sworn 
on that day? 

A. There were twelve of them sworn on that | 
day. 
Mr. Harper. Did any gentlemen summoned ap- 
ply to you to be discharged ? 

A. Several. At the moment I received orders 
to have two juries ready by Monday, I called on 
my two deputies, and desired them to take down, | 
on distinct papers, the names I mentioned to them. | 
I observed that 1 chose to take the responsibility 
on myself. While they were taking down the 
names, I summoned several persons whose names 
were not put down till Monday. On Monday, 
finding my two deputies had not summoned a sul- | 
ficient number, I went in quest of them. 1 found | 
them at the end of the town, in the act of execut- | 
ing my orders. Mr. Moseby, one of my deputies, 
was standing with Colonel Vanderval, [ think in 
conversation with him. I called him across the 
street, and asked him how they succeeded. At | 
this time I saw my other deputy. They told me 
they wanted but one or two jurors. I told them 
they must make haste. About this time I saw 
Mr. Basset entering town on horseback. I told 
him that he had been crossed as a grand juror for | 
non-attendance ; that he must serve as a petit 
juror, which would give him an opportunity of | 
offering his apology. I took out my watch, and 
told him that I allowed him five minutes. We | 
arrived at the capitol, and‘my deputies there gave 
me their memorandums, from which, and my 
own, I made up the list of the jury. Two gen- 
tlemen, Mr. Lewis and Mr. Blakely, offered some- 
thing like excuses. I looked at Mr. Blakely, and 
said there was only one excuse that I would ad- | 
mit, to wit: his being under twenty-five years xt 


| 














age. He said he was under that age, and I dis- 
missed him. Mr. Lewis said he might make the | 
same excuse. I said I doubted it, but I let him | 
off. As I went into the passage, I met Mr. Sam- 
uel Myers, who also desired to be let off. I told 
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him I could not and would not. He said I would 
excuse him for a reason which he could assign. 
He whispered, and said that he was prejudiced 
against Callender. I permitted him to go, but 
begged him to keep that reason to himself. An- 
other juror summoned, was very warm and im- 
portunate to be excused. I told him there was 
only one ground on which I would excuse him. 


| He asked me what it was? I answered that if i; 


applied to him, he already knew it. I begged 
him to go to the court, and he would learn what 
it was. Hedidso. Colonel Harvie stopped me 
in the passage in a hasty manner, and with great 


| warmth and friendliness urged me to let him off. 


He said he was sheriff of Henrico county. I said 
I knew, it, but that I also knew that his duties 
were generally performed by deputies. I did not 
let him off. He applied to the court, and was 
excused. 

Mr. Harper. Were there any other gentlemen 


| who applied to be excused ? 


A. Yes, sir, Mr. Radford. He was in court at 
the time I commenced making out the list. He 
urged as an objection to serving that he differed 
in politics from myself. This I considered eva- 
sive, and I told him [I should call him. When 
called he did not answer. I believe he went im- 
mediately home. 

Mr. Harper. Did you go in person to execute 
the process against Callender? 

A. I did. 

Mr. Harper. Did you meet any person at Pe- 
tersburg with whom you had a conversation re- 
pecting the arrest of Callender ? 

A. The first person I had any conversation with 
was Mr. George Hay. 

Mr. Harper. Did anything pass in that conver- 


| sation tending to dissuade you from searching for 


Callender ? 

A. lL had fruitlessly gone in pursuit of Callen- 
der some distance from Petersburg; on my return 
about sunset, at a tavern nearly opposite the resi- 
dence of Mr. Hay, he came up, and entered into 
conversation with me with regard to Callender. 
I said I had been on a wild-goose chase, and had 
found myself foiled, but that I was determined 
to find whether he was not in town. Mr. Hay 
appeared to interest himself very much, in dis- 
suading me from the pursuit. He said that Cal- 
lender would not be taken, and that-it was in vain 
to pursue him. I replied that I would do my duty. 
and, if possible, apprehend him. I asked him if 
he knew where Callender was. He said he knew 
not where he was, and if he did, he would not tell 
me. He invited me to take a bed at his house, 
which I declined, as I was going to spend the 
evening down town. 

Mr. Harper. Did Mr. Hay assign any reasons 
why Callender ought not to be arrested ? 

A. I cannot state the language he used. He 
urged a great many things. Among others, he 
observed, that as Callender could not be defended 
this term. he would be found guilty and impris- 
oned, and said that if he was not then arrested, 
he might, in the fall, surrender himself. 

Mr. Harper. You understood Mr. Hay to say, 
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that if Collender was not arrested till the next 
term, he would surrender himself ? 

A. He so intimated to me. These were not 
his very words, but that was my understanding of 
them. 

Mr. Harper. You say you completed the panel 
after the court met on Monday? 

A. I did. 

Mr. Harper. And that you never submitted it 
to Judge Chase, or spoke to him about it? 

A. I did not, at any time or place whatever. 

Mr. Harper. And that you had no conversation 
with the judge about forming it, except that you 
have mentioned ? 

A. None other; and that was at his lodgings in 
a familiar conversation. 

Mr. Randolph. I understand you to have said 
you did not summon Marks Vanderval yourself. 

A. I said so—but he was summoned by my 
order. 

Mr. Randolph. Were you present when the 
order was executed? 

A. I was on the opposite side of the street, and 
saw my deputy, Moseby, in conversation with 
him, He crossed the street, and said that Colonel 
Vanderval expressed a repugnance to serving. I 
told him it laid with him to release him, and if he 
corerven from the general rule he must answer 
or it. 

Mr. Randolph. Do you know whether Mr. Van- 
derval has denied that he was ever summoned? 

A. I do not, except seeing it so stated in the 
public papers. 

Mr. Randolph. Have you ever at any time had 
any conversation with Judge Chase on the subject 
of the grand jury? 

A. Not that I recollect. 

Mr. Randolph. Was the William Radford who 
was summoned and expressed his unwillingness 
to serve on the jury, the same who keeps the Ea- 
gle tavern? 

A. The same. 

Mr. Randolph. Did he keep the Eagle tavern 
at that time? 

A. I believe not. 

Mr. Randolph. Did he say his politics differed 
from yours? 

A. I do not know that he used those words; 
but such was my impression, at the time, of his 
meaning. 

Mr. Randolph. Did you understand his opinions 
to be of that political character? 

A. I cannot say perpeely: I have some indis- 


tinct recollection that he was classed among that 
description of men. + 


Mr. Nicholson. What party ? 

A. The democratic party, as they are called. 

Mr. Randolph. Did I understand you to say you 
Were not positive to which party he belonged? 

A. I was not positive at that time. 

Mr. Campbell. I wish you to state when you 
showed the panel of the grand jury to the judge. 

A. On the first day of the court after it was 
formed. 

Mr. Campbell. Had he never seen it before? 


A. Never, sir; I had never seen it before my- 
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self. The practice is, for the returns to be handed 
in by the deputies, and a list formed and given to 
the clerk, who hands it to the court. 

Mr. Campbell. Have you any recollection of 
seeing Mr. Heath at the judge’s lodgings, and 
when? 

A. [have no recollection of seeing him at the 


judge’s chambers at any time, or of seeing him in 


Richmond during that session of the court, until 
it was called to my mind by Mr. Marshall’s testi- 
mony. 

Mr. Nichoison. Then you recollect by presump- 
tion that he was there—did you see him? 

A. I rather think I saw him; but I have no 
recollection of seeing him in Judge Chase’s cham- 
ber, or with Judge Chase alone. 

Mr. Randolph. Did the judge lodge at Crouch’s? 


—is it not a tavern? 


A. It is a boarding-house, and no wise distin- 
guished from a tavern. I had never been in the 
house before Judge Chase’s arrival. 

Mr. Randolph. Did you ever receive any in- 


structions, verbal, or by letter, from Judge Chase, 


in relation to the grand jury ? 
A. Never. 


John Marshall, sworn. 


Mr. Harper. Please to inform this honorable 
Court whether you did, or did not, on the part of 


Colonel Harvie, make an application for his dis- 
charge from the jury, and on what ground that 
application was made? 


Mr. Marshall. I was at the bar when Colonel 
Harvie, with whom I was intimately acquainted, 
informed me that he was summoned on the jury. 
Some conversation passed, in which he expressed 
his unwillingness to serve, and stated that he was 
an unfit person; for that his mind was completely 
made up, that he thought the (sedition) law un- 
constitutional, and that, whatever the evidence 
might be, he should find the traverser not guilty ; 
and requested me, on that ground, to apply to the 
marshal for his discharge. I told the marshal 
that Colonel Harvie was extremely desirous of 
being discharged, and, on his discovering great 
repugnance to his discharge, I informed him that 
he was predetermined, and that no testimony 
could alter his opinion. The marshal said that 
Colonel Harvie might make his excuse to the 
court; he observed that he was watched, and, to 
prevent any charge of improper conduct from 
being brought against him, he should not inter- 
fere in discharging any of the jurors who had 
been summoned. I informed Colonel Harvie of 
this conversation, and it was then agreed that I 
should apply to the court for his discharge, upon 
the ground of his being sheriff of Henrico county, 
that his attendance was necessary, as that court 
was then in session. I moved the discharge of 
the juror on that ground, and he was discharged 
by the court. 

Mr. Harper. Did you communicate to Judge 
Chase, or to the court, the reasons which first in- 
duced Colonel Harvie to make this application ? 

Mr. Marshall. I only stated that he was sheriff 
of Henrico county, and that it was unusual to re- 
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quire the attendance of sheriffs on juries. I be- 
lieve the marshal was at that time obtaining jury- 
men, he had at that time a paper in his hand; and 
appeared to be setting down the names of persons 
within his view. 

Mr. Randolph. Were you in court during a part 
of the trial, or during the whole of the trial ? 

Mr. Marshall. I think I was there only during 
a part of the time. 

Mr. Randolph. Did you observe anything un- 
usual in the conduct on the part of the counsel 
towards the court, or the court towards the coun- 
sel, and what ? 

Mr. Marshall. There were several circum- 
stances that took place on that trial, on the part 
both of the bar and the bench, which do not al- 
ways occur in trials. I would probably be better 
able to answer the question, if it were made more 
determinate. 

Mr. Randolph. Then I will make the question 
more particular by asking whether the interrup- 
tions of counsel were much more frequent than 
usual ? 

Mr. Marshall. The counsel appeared to me to 
wish to bring before the jury arguments to prove 
that the sedition law was unconstitutional, and 
Mr. Chase said that that was not a proper ques 
tion to go to the jury; and whenever any attempt 
was made to bring that point before the jury, the 
counsel for the traverser were stopped. After this 
there was an argument commenced (I think) by 
Mr. Hay, but I do not recollect positively, to prove 
to the Judge that the opinion which he had given 
Was not correct in point of law, and that the con- 
stitutionality of the law ought to go before the 
jury ; whatever the argument was which Mr. Hay 
advanced, there was something in it which Judge 
Chase did not believe to be law, and he stopped 
him on that point. Mr. Hay still went on, and 
made some political observations; Judge Chase 
stopped him again, and the collision ended, by Mr. 
Hay sitting down, and folding up his papers as if 
he intended to retire. 

Mr. Randolph. There were many preliminary 
questions, such as, with respect to the continuance 
of the cause, the admissibility of testimony, &c. 
Did the interruptions take place on the part of the 
court only when the counsel pressed the point of 
the unconstitutionality of the sedition law ? 

Mr. Marshall. I believe that it was only at those 

times, but Ido not recollect precisely. Ido not re- 
member correctly what passed between the bench 
and the bar ; but it appeared to me that whenever 
Judge Chase thought the counsel incorrect in their 
points, he immediately told them so, and stopped 
them short; but what were the particular expres- 
sions that he used, my recollection is too indistinct 
to enable me to state precisely ; what I do state is 
merely from a general impression which remains 
on my mind. 
_ Mr. Randolph. Was there any misunderstand- 
ing between the counsel and the court, and what 
was the cause of that misunderstanding, or what 
yes your opinion as to the cause, or did you form 
one ? 

Mr. Marshall. It is impossible for me to assign 
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the particular cause. It began early in the pro. 
ceedings and increased as the trial progressed, 
On the part of the judge it seemed to be a disgust 
with regard to the mode adopted by the traverser’s 
counsel, at least I speak as to the part which Mr, 
Hay took on the trial, and it seemed to increase 
also with him as he went on. 

Mr. Randolph. When the court decided the 
point that the jury had nota right to decide upon 
the constitutionality of a law, did the counsel for 
the traverser begin an argument to convince Judge 
Chase that the opinion which he had delivered 
on that point was not well founded? Is it the 
practice in courts when counsel object to the le- 
gality of an opinion given by the court, to hear 
the arguments of counsel against such opinion ? 

Mr. Marshall. If the counsel have not been 
already heard, it is usual to hear them, in order 
that they may change or confirm the opinion of 
the court, when there is any doubt entertained. 
There is however no positive rule on this subject, 
and the course pursued by the court will depend 
upon circumstances; where a judge believes that 
the point is perfectly clear and settled, he will 
scarcely permit the question to be agitated. How- 
ever, it is considered as decorous on the part of 
the judge to listen while the counsel abstain from 
urging unimportant arguments. 

Mr. Randolph. In the circuit courts of the Uni- 
ted States, after a court is opened for any district, 
is it the practice of such courts to adjourn over 
from time to time, in order to hold a court in 
another district in the intermediate time, and then 
to return back; or is not the uniform practice to 
postpone causes when they cannot be conveniently 
treid, to the next term? 

Mr. Marshall. I can only speak of courts where 
I have attended, in which the practice is, that the 
business of one term shall be gone through as far 
as possible, before any other court is held. 

Mr. Randolph. Was it ever the praetice of any 
court, in which you have practised or presided, to 
compel counsel to reduce to writing the questions 
which they meant to propound to their witnesses ? 

Mr. Marshall. It has not been usual; but in 
cases of the kind, the conduct of the court will de- 
pend upon circumstances. Ifa question relates 
toa point of the law, and is understood to be an 
important question, it might be proper to require 
that it be reduced to writing. Unless there is 
some special reason which appears to the court, 
or on the request of the adverse counsel, questions 
are not commonly reduced to writing, but when 
there is a special reason in the mind of the court, 
or it is required by the opposite counsel, questions 
may be directed to be committed to writing. 

Mr. Randolph. When these questions are re- 
duced to writing, is it for a special reason, after 
the court have heard the question, and not before 
they have been propounded ? 

Mr. Marshall. I never knew it requested that a 
question should be reduced to writing in the first 
instance in the whole course of my practice. __ 

Mr. Randolph. I am aware of the delicacy o! 
the question I am about to put, and nothing but 
duty would induce me to propound it. Did it 
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appear to you, sir, that during the course of the 
trial, the conduct of Judge Chase was mild and 
conciliatory ? 

Mr. Marshall. Perhaps the question you pro- 
pound to me would be more correct, if I were 
asked what his conduct was during the course of 
the trial; for I feel some difficulty in stating in a 
manner satisfactory tomy own mind, any opinion 
which I might have formed ; but the fact was, that 
in the progress of tlre trial, there appeared some— 

Mr. Cocke, (a Senator) here interrupted Mr. 
Marshall, by observing that he thought the ques- 
tion an improper one. Bh 

Mr. Randolph said he would not press it, if 
there were any objection toit. 

Mr. Harper. We, sir, have no objection ; we are 
willing to abide in this trial by the opinion of the 
Chief Justice. 

Mr. Randolph. Did you ever, sir, in a criminal 
prosecution, know a witness deemed inadmissible, 
because he could not go a particular length in his 
testimony—because he could not narrate all the 
circumstances of the crime charged in an indict- 
ment, or in the case of a libel; and could only 
prove a part ofa particular charge, and not the 
whole of it? 

Mr. Marshall. I never did hear that objection 
made by the court except in this particular case. 

[Some inquiry was here made relative to the 
above question put by Mr Randolph, and objected 
to by Mr. Cocke, which Mr. R. answered by ob- 
serving that he withdrew it.] 

Mr. Harper. Please to inform this honorable 
Court, sir, whether you recollect that Judge Chase 





during any part of the proceedings made an offer | 


to postpone the trial of Callender, and if you do, 
to what time? 


Mr. Marshall. I recollect at the time a motion | 
was made for the continuance till the next term, | 


that Judge Chase declared, as his opinion, that it 
ought to be tried at the present term. A good 


deal of conversation took place on the subject. | 
The counsel for the traverser stated several cir- | 


cumstances in favor of their client, particularly 
relative to the absence of his witnesses; but the 
whole terminated at that time by a postponement 
for a few days; so many days as, I thought at the 
time, were suflicient for obtaining the witnesses 
residing in Virginia. I do not now recollect what 
the time was, nor dol say it was sufficient. I 
simply recollect that I thought it was. When 
the cause came on again, there was no proposition 
that I recollect on the part of the traverser’s coun- 


sel for a continuance, but a desire was expressed | 


of a postponement for a few hours in order to give 


their witnesses time to arrive at Richmond, as it | 


was possible they had been impeded by the bad- 
ness of the roads; a considerable quantity of rain 
having fallen the preceding day. There was a 
declaration on the part of the court that they might 
take until the next day, and they went on to say 
they might have a longer time, if they thought it 
was necessary, but the precise length of time of- 
fered I do not recollect; but I do remember that 
they said the trial must come on before the pres- 
ent term closed. 
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Mr. Harper. Is itthe practice of the circuit courts 
| to hold an adjourned court; and is it not in the 
power of the circuit court to adjourn the jury,and 
direct them to meet again atsome subsequent time? 

Mr. Marshall. That is a question of law I have 
| mever turned my mind to. 
| Mr. Harper. Do you know an instance in which 
it has been done? 

Mr. Marshall. Ido not know any instance in 
which it has ever been done. 

The President. Do you recollect whether the 
conduct of the judge on this trial was tyrannical, 
overbearing, and oppressive ? 

Mr. Marshail. I will state the facts. The coun- 
| sel for the traverser persisted in arguing the ques- 


| tion of the Constitutionality of the sedition law, 





in which they were constantly repressed by Judge 
Chase. Judge Chase checked Mr. Hay whenever 
| he came to that point, and after having resisted 
| repeated checks, Mr. Hay appeared to be deter- 
| mined to abandon the cause, when he was desired 
' by the judge to proceed with his argument, and 
| informed that he should not be interrupted there- 
after. If this is not considered tyrannical, oppres- 
sive, and overbearing, I know nothing else that 
| was so. 

Mr. Randolph. Was the check given to the tra- 
| Verser’s counsel more than once ? 

Mr. Marshall. There were several interrup- 
| tions, as I have stated; for whenever the counsel 
| attempted to show the unconstitutionality of the 
| sedition law, Judge Chase observed that it was a 
| point which should not go before the jury, and he 
| would not permit a discussion upon it. 

Mr. Randolph. Then it was these checks that 
| induced the counsel to abandon the cause of the 
traverser. I understood that the counsel were en- 
deavoring to show, without any regard to the jury, 
that the opinion of the court was incorrect. 

Mr. Marshall. That was my impression. 

Mr. Randolph. Is it not usual, when the opin- 
ion of the court is not solemnly pronounced, to 
hear counsel ? 

Mr. Marshall. Yes, sir. 

The President. [s it usual for a trial to take 
_place at the same term that the presentment is 
made ? 

Mr. Marshall. My practice, while I was at the 
bar, was very limited in criminal cases; but I be- 
| lieve it is by no means usual in Virginia to try a 
man for an offence at the same term at which he 
is presented. 

Mr. Randolph. Did you ever hear Judge Chase 
apply any unusual epithets—such as young men, 
or young gentlemen—to the counsel ? 

Mr. Marshall. I have heard itso frequently spoken 
of since the trial, that I cannot possibly tell whe- 
'ther my recollection of the term is derived from 
| the expressions used in the court, or from the fre- 
| quent mention since madeof them; but 1am rather 
inclined to think that I did hear them from the 
| judge. 
| Mr. Randolph. Are you acquainted with Mr. 
| Wirt; was hea young man at that time; was he 
| single, married, or a widower ? 
| Mr. Marshall. Iam pretty well acquainted with 
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him ; he is about thirty years of age, and a wid- 
ower. 

Mr. Randolph. Do you know Mr. Norborne 
Nicholas and Mr. Hay; they practised with you 
at the bar; did you observe anything in their con- 
duct that required the interposition of the court 
to check or prevent its consequences ? 

Mr. Lee objecting to this question, Mr. Randolph 
said he saul decline putting it. Mr. Marshall 
then withdrew. 

Mr. Randolph. The managers think themselves 
entitled to put to any witness, however respecta- 
ble his standing in life, any questions which they 
deem necessary to bring out the whole facts. 

The President. If it is not objected to by the 
counsel for the respondent, nor decided by the court 
to be irrelevant or improper, the managers will be 
gratified by having their questions answered. 

At the instance of Mr. Randolph, Chief Justice 
Marshall was again called. 

Mr. Randolph. Is it the practice of the courts 
in Virginia to proceed against a person when in- 
dicted for an offence less than felony—say fora 
misdemeanor—by issuing a capias in the first 
instance ? 

Mr. Marshall. My practice, I before stated, had 
not taken this course ; I therefore cannot well say 
what the usual practice is. 

Mr. Harper. I will ask you a question, sir: 
When Mr. Hay was interrupted by the court, at 
the commencement of the argument, to show to 
the jury that they were the judges of the consti- 
tutionality of the law, was the interruption that 
took place one which went to the argument, or 
barely reminding them of some erroneous opin- 
ion delivered ? 

Mr. Marshall. I believe it was the latter; though 
I am not certain. 

Mr. Randolph. Do you recollect, sir, whether 
it was as to the matter, or whether the impression 
has not been made on your mind by some con- 
versations which you have heard since? 

Mr. Marshall. My impressions are, sir, that Mr. 
Hay pressed the matter of the constitutionality of 
the law in the manner I have heretofore stated. 


Edmund J. Lee, sworn. 


Mr. Harper. Were you at the circuit court in 
the spring of 1800, held at Richmond, at which 
Judge Chase presided? 

r. Lee. I was not in court when Callender 
was presented by the grand jury; but Iwas when 
application was made for a continuance, and I 
remember that Judge Chase, on an application 
made for a continuance, on account of the ab- 
sence of some of the witnesses, informed the coun- 
sel that he could not continue the cause, but if 
they would fix upon any determinate time, within 
which they could obtain their witnesses, without 
its going over to the next term, the court would 
eo the trial. Judge Chase also added that 

e had no objection to postpone it for a fortnight 
or a month; I am not certain whether he did not 
say he would postpone it for a longer.time, I do 
not know but he said for six weeks, but he said 
positively he would not postpone it to the next term. 
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He added, if the counsel conceived they could ob- 
tain the evidence within the time mentioned, they 
might have it. 

Mr. Nicholson. At what stage of the business 
was this proposition made ? 

Mr. Lee. I think it was made after the affida- 
vit was read. 

Mr. Nicholson. On what day was it made ? 

Mr. Lee. I believe it was the first day. I do 
not recollect when the application for a continu- 
ance was first made; it possibly had been before, 
but I was not in court. 

Mr. Nicholson. There was no subsequent ap- 
plication ? 

Mr. Lee. None, sir. 

Mr. Nicholson. How long was it before the 
jury were sworn ? 

Mr. Lee. I do not recollect the day of the week 
on which the jury were sworn, but I remember 
the offer was made at the time the application for 
a continuance was made. 

Mr. Randolph. Do you recollect whether the 
court offered to postpone the trial until all the 
witnesses could be procured, or whether the offer 
related alone to those who resided in the State 
of Virginia ? 

Mr. Lee. I do not recollect whether the court 
said anything on that point; but I recollect per- 
fectly that they made the offer to postpone the 
trial for some length of time, such as I have just 
mentioned, a fortnight, month, or more. 

Mr. Randolph. How far did you understand 
that more to extend ? 

Mr. Lee. Not beyond six weeks. 

Mr. Campbell. Were the counsel for the trav- 
erser present, and did Judge Chase address him- 
self to them ? 

Mr. Lee. The counsel were present, and I think 
the judge did address himself to them. 

Mr. Campbell. What then was their reply ? 

Mr. Lee. I do not recollect, if they did say any- 
thing, what they said. 


John A. Chevalier, sworn. 


Mr. Harper. Were you present at the circuit 
court held at Richmond, in Virginia, in the spring 
of 1800, on the trial of James Thompson Cal- 
lender ? 

Mr. Chevalier. I was at Richmond at the time. 

Mr. Harper. Do you recollect what took place 
on the trial of Mr. Callender? 

Mr. Chevalier. I was in the court room some 
few minutes during the trial, but I do not recol- 
lect anything that occurred. 

Mr. Harper. Why not, sir? 

Mr. Chevalier. Because I was too far off to 
hear anything which was said, and my mind was 
otherwise occupied. 

Mr. Randolph. Pray how long have you re- 
sided in the United States ? 

Mr. Chevalier. About twenty years. 

Mr. Randolph. Have you been much in courts? 

Mr. Chevalier. I have had very little to do 
with court business. I had a suit, and it was on 
that account that I happened to be in court. 

Mr. Randolph. Do you recollect anything re- 
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markable in the conduct of the court while you 
happened to be present ? 

Mr. Chevalier. Why, sir, I recollect Mr. Hay’s 
shutting up his books and putting’ away his pa- 
pers, and that Judge Chase said to him, when he 
observed it, sir, you may go on with your speech 
as long as you please, and I shall not interrupt 
you any more. 


Robert Gamble, sworn. 


Mr. Harper. Were you at the cireuit court of 
the United States for the Virginia district, in the 
month of May or June, 1800, held at Richmond? 

Mr. Gamble. I was one of the jurors, sir, and I 
was in court when a motion was made for con- 
tinuing the cause of Callender to the next term. 

Mr. Harper. Do you recollect whether an offer 
was made by the court to postpone that cause ? 

Mr. Gamble. Yes, sir; Judge Chase said he 
would postpone it for a week, a fortnight, a month, 
or more, and I think he mentioned he would post- 
pone it for six weeks, or as long as the term would 
admit, without its going over to the next term. 

Mr. Harper. Do you recollect what Mr. Bas- 
set’s scruples were against serving on the jury? 

Mr. Gamble. I recollect that he stated to the 
court that he had seen extracts in the newspapers 
that were alleged to be taken from the book called 
“The Prospect Before Us,” and upon that cir- 
cumstance he made a declaration that if the ex- 
tracts were faithfully copied from the work, he 
was satisfied that it would come under the opera- 
tion of the sedition law. The judge asked him 
whether he had made up and delivered an opin- 
ion on the articles contained in the indictment, 
and he answered that he had neither seen the in- 
dictment, nor heard it read; he therefore could 
not declare that he had formed any opinion upon 
it. The judge said in that case he was a good 
juror and must be sworn. 

Mr. Harper. What was understood to have been 
the subject of indictment ? 

Mr. Gamble. It was pretty well understood that 
the indictment was for libellous matter contained 
in the book called “ The Prospect Before Us.” I 
did not know it myself; I was taken that morn- 
ing to serve as a juror, without any previous in- 
timation. I had not seen either the book or the 
extracts alluded to, but I had heard them spoken 
of as being within the sedition law; yet I said 
nothing to the court after having heard Judge 
Chase declare that Mr. Basset’s objection would 
not excuse him. 

Mr. Harper. Did you understand that Mr. Bas- 
set urged it as an objection to serve on the jury ? 

Mr. Gamble. No, sir, he merely suggested it to 
the court. ‘ 

Mr. Harper. Thien he did not ask to be excused 
on that account? . 

Mr. Gamble. No, sir. 

Mr. Randolph. You say that Mr. Basset and 
yourself informed the court that you had not made 
up your mind on the charges in the indictment, 
because you had not read it, and did not know its 
contents ? 

Mr. Gamble. I had never read or seen the in- 
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dictment; of course I had not made up my mind 
in respect to anything it contained. 

Mr. Randolph. Had you made up your mind 
on the publication of the book called “ The Pros- 
pect Before Us,” from which you believed the 
charges were extracted ? 

Mr. Gamble. Sir, I never read the “ Examiner? 
that contained those extracts, nor had I then seen 
the book called “The Prospect Before Us,” al- 
though, after the jury retired, in order to deter- 
mine on our verdict, we were compelled in some 
degree to read it nearly through. 

Mr. Randolph. What induced you to read the 
book after you retired ? 

Mr. Gamble. Mr. Basset wished it to be read. 
The whole book consisted in defamation of the 
Government. 

Mr. Randolph. As that book is a lengthy pro- 
duetion, suppose you had read it before instead of 
after the indictment was read, might it not so 
have happened that you might have made up your 
mind as to the publication, and not as to the in- 
dictment ? 

An objection having been made to this question 
by Mr. Martin, 

Mr. Randolph said he would withdraw it, but 
would ask the witness another question. Do you 
recollect anything of an offer made to postpone 
the trial of Callender on the part of the court ? 

Mr. Gamble. I remember there was a short ad- 
journment of the cause in the first instance, and 
that an offer was made by the court to postpone 
the trial for a month or more. 

Mr. Randolph. Do you recollect what that 
more was ? 

Mr. Gamble. I do not recollect. 

Mr. Nicholson. Was the offer to postpone the 
cause made before the jury was sworn or after ? 

Mr. Gamble. I do not recollect at what time it 
was made. 

Mr. Randolph. Did you understand that an ob- 
jection was to be made against you, sir, as a juror 
on this trial ? 

Mr. Gamble. I had understood that I might be 
objected to, because I had spoken words disre- 
spectful of Callender. 

Mr. Randolph. Was evidence offered to show 
that you had done so? 

Mr. Gamble. I acknowledged it myself, and 
the judge said, notwithstanding, I was a good 

uror. 

Mr. Randolph. Did you speak disrespectfully 
of Callender, and so declare it to the court, and 
what had you said? 

Mr. Gamble. I had said that I thought him to 
be a very unworthy character. 

Mr. Randolph. How did you understand that 
you were to be objected to? 

Mr. Gamble. | had heard that Mr. —— had 
heard me use this expression, and that it was in- 
tended to bring him forward as a witness to prove 
the fact; this was on the morning of the day of 
the trial, and just before | was sworn. 


Philip Gooch, sworn. 
Mr. Harper. Please to inform this honorable 
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Court whether you were present at the trial of | to be clever young men, and I believe you know 
James Thompson Callender, at a circuit court, | that testimony of this kind ought not to be ad- 
holden at Richmond, in the year 1800 ? duced, but perhaps you do it to blind the people 

Mr. Gooch. I was in court during a part of the | and to work ‘up their minds to a state of opposi- 
time of that trial; I did not get in until the jury | tion;” he then turned to the attorney for the dis- 
were called, and just before they were sworn; I | trict, and said he was pressed by the counsel to 
believe I was not present at the whole of the | admit the testimony of Colonel Taylor, and that 





trial. he wished him to give his consent that it should 
Mr. Harper. What was the nature of that | bereceived. The District Attorney told him that 
trial ? he could not. Judge Chase asked him a second 


Mr. Gooch. I understood it to be an indictment | time to accede to the reception of the testimony 
for a libel upon the President, under the sedition | of Colonel Taylor ; the District Attorney replied 
law, and I went on purpose from Amherst county, | he would not, it being inconsistent with his duty. 
where I reside, to be present at it. Mr. Wirt then opened the cause on the part of 

Mr. Harper. What did you observe relative to | the traverser; he made some allusion to the 
the conduct of the court and counsel on that day ? | court’s prohibiting the mode of defence, which 
State what happened. the counsel for the traverser had adopted, but he 

Mr. Gooch. When Mr. Basset suggested to the | was interrupted by the court, and was told that 
court his wish to be informed whether it was their | the decision of the court must be binding for the 
opinion that he was a proper person to serve on | present; that if they objected, they might file their 
the jury, because he had formed and expressed an | bill of error, and it should be allowed. 
opinion on the extracts which he had seen, and | Mr. W. proceeded in the cause,and was endea- 
declared that if correctly copied from the work | voring to show that the sedition law was uncon- 
called “ The Prospect Before Us,” the author was | stitutional; the court interrupted him, and told 
within the pale of the sedition law ; on that sug- | him that what he had to say must be addressed 
gestion, I recollect, the court decided, and laid it | to the court, but if he was going on that point, he 
down as law, that he must not only have formed | must again be informed that the court would not 
an opinion, but delivered it also, and the judge | suffer it to be urged. Mr. W. appeared to be in 
on some reasons why he must not only have | some agitation, but continued his argument, and 
ormed, but delivered an opinion. I think hesaid | when he came up to that point a second time, he 
that if a notorious murder was committed in the | was again interrupted by the court. Mr. W. re- 
body of a county, which every man believed | sumed his argument, and said he was going on. 
caaht to be punished with death, and had so | Judge Chase again interrupted him and said “ no, 
formed his opinion, it would in that case be im- | sir, you are not going on, I am going on; sit 
possible to get a jury to try such an offender, if it | down.” I recollect, also, after the judge had made 
were an objection that a man had formed an | some observations, Mr. W. again proceeded, and 
opinion. I understood that he had consulted | having observed that as the jury had a right to 
Judge Griffin on this point. The court was very | consider the law, and as the Constitution was law, 
crowded, but I had obtained a situation just be- | it followed syllogistically that the jury hada right 
hind the judges, and had an opportunity of hear- | to decide on the constitutionality of a law. Judge 
ing in some degree what passed between them, | Chase replied to him, a non sequitur, sir, and, at 
though not distinctly. Mr. Basset was eventually | the same time, made him a bow. Whether these 
sworn upon the jury. The cause proceeded. Mr. | circumstances took place exactly in the order in 
Nelson (the District Attorney) then opened the | which I have mentioned them, I am not positive, 
case. I am unable to detail all his observations, | but I believe they did. Mr. W. sat down, and the 
nor is it material that I should do so; however, | judge delivered a lengthy opinion. He stated 
he said that the intention of the traverser was to | that the counsel must argue the law before the 
be understood from the matter which had been | court, and not before the jury, for it was not com- 
extracted from “The Prospect Before Us,” and | petent for the jury to decide that point, or that the 
laid in the indictment with inuendoes. He ex- | jury were competent to decide whether the sedi- 
amined the witnesses on the part of the prosecu- | tion law embraced this case or not, but that they 
tion, but I do not recollect that any question was | were not competent to decide whether the sedition 
put on the part of the counsel for the traverser in | law was Constitutional or not, and that he would 
objection to the testimony ; but I remember that | not suffer that point to be argued. 
when Colonel Taylor was called to give testi-| Mr. Harper. What was the effect produced by 
mony on the part of the traverser, the court re- | the reply of Judge Chase to Mr. Wirt’s syllogism, 
quired his counsel to state what they intended to | a non sequitur ? 
prove by him, and that Judge Chase required the | Mr. Gooch. It appeared to me as if it was in- 
questions to be reduced to writing; after that | tended to excite merriment, and if it was so 
was done, | remember that he determined that as | intended, it certainly had that effect, and the same 
this testimony did not go to prove the whole of a | appeared to me to be the motive of the judge in 
charge, it should not be received. He turned to | adding the word punctuatim after the words ver- 
Judge Griffin, and asked him if that also was his | balim et literatim. I thought these circumstances 
opinion ; Judge Griffin said it was. Judge Chase | were calculated to display his wit. After this, Mr. 
added afterwards, in a pleasant manner, to the | Hay addressed the court on behalf of Callender, 
counsel for the traverser, “ you show yourselves | and I recollect he met with some interruptions in 


(aS 





ee 


yt ibd PRA PE Be A RS 


EEL ALR LE NE A SABE A EDN it VET 


aa QO of wei GY 


as - - * DD 





wes i it ca nt ae aga iin i a a 


SAO MEMES aS 


Nee hea Ly 


273 





HISTORY OF CONGRESS. 
aa tenaiceseeee 





the course of his argument, which ended in his the committee of inquiry of the House of Repre- 
folding up his papers, and moving as if he was | sentatives, its insertion on this occasion has been 


about to quit the bar. The judge perceiving it, 
said to him, sir, since you are so captious, you may 
go on and say what you please, you shall not be 
again interrupted. 

Mr. Harper. When the judge told Mr. Wirt to 
sit down, did you conceive the conduct of the 
court to be rude, and peremptory, or was there 
anything like it in his application of the term 
“young gentlemen ?” 

Mr. Gooch. I did not perceive anything rude 
or intemperate in his conduct, unless it can be in- 
ferred from the words themselves, when he said 
you show yourselves clever young gentlemen, but 
the law is, nevertheless, not as you have stated it. 

Mr. Harper. Was this allusion made to a par- 
ticular point of the law, which had been agitated, 
or was it general ? 


deemed unnecessary. The variations in the print- 
ed statement from the original notes are entirely 
verbal. } 

Mr. Randolph. An observation has been made 
in your deposition, that Judge Chase consulted 
with his brother Judge (Griffin) in the opinions 
which he gave as the opinions of the court; did 

ou see him in the act of consultation, or did you 

ear him ? 


Mr. Robertson. I was too busily engaged in 


| writing to have leisure for observing the attitudes 


or motions of the judges on the bench, but I un- 
derstood at the time, and my impression is, that 
they held those mutual consultations. 

Mr. Randolph. I observe in this printed depo- 
sition, that Judge Chase always speaks in the first 
person singular, was that his manner of expressing 


Mr. Gooch. I do not know, sir, to what point of | himself ? 


law it applied. 
Mr. Harper. 


Did Judge Chase consult his | 


brother Judge (Griffin) on the several decisions | 


Mr. Robertson. He spoke in that manner on all 
those occasions on which I cited him. 
Mr. Randolph. How long, sir, have you been 


which were made, and did Judge Griffin concur | in the practice of the law in Virginia ? 


in them all? 

Mr. Gooch. I think he privately conversed with 
Judge Griffin on all the points which he decided ; 
I do not mean that he consulted him at every 
time at which he stopped or interrupted the 
counsel. 

Mr. Harper. Pray, did Judge Chase say to Mr. 
Wit, sit down, or please to take your seat, sir ? 

Mr. Gooch. I think it was, please to sit down, 
sir. I think, on that occasion, the judge was pro- 
ceeding to deliver an opinion of the court, and 
that Mr. Wirt was standing at the time, and that 
the judge spoke with a view of letting him have 
an opportunity of being easy in his seat. 


David Robertson, sworn. 


Mr. Harper. Did you attend the trial of James 
Thompson Callender, at the circuit court of the 
United States, held in Richmond, Virginia, in 
May or June. 1800. 

Mr. Robertson. I attended during a part of the 
trial, and I took down what occurred in short- 
hand. | have my original notes with me, as well 
as a printed copy. I must, however, observe that 
the printed copy does not exactly correspond with 
my short-hand notes. There are four instances 
of a variation, which I have discovered by com- 
paring it recently with my notes. If I may be 
permitted to have recourse to those papers, I can 
give as faithful a narrative, perhaps a more cor- 
rect one, than when depending altogether on my 
own recollection. The notes were taken at the 
time, for my own amusement, and without an 
idea of their being made public. However, at the 
request of some of my friends, they were publish- 
ed, I think, in July following. 

Mr. Randolph. We have no objection to take 
the printed statement as evideuce on this occa- 
sion. 

Mr. Robertson then read the printed statement. 

[As this statement was published soon after the 
trial, in the newspapers, and was republished by 


Mr. Robertson. I have been a practitioner of 
| the law for seventeen or eighteen years in Virgi- 
|nia. I have been a practitioner on the part of the 
| public for several years. I am now a practitioner 
| in two districts, having eriminal jurisdiction, as 
| public prosecutor. I have been twelve years em- 
| ployed in the one, and ever since the year 1788 
| employed in the other. 
| Mr. Randolph. What is the mode of proceeding 
| in criminal cases less than capital; I mean less 
| than felonies, such as misdemeanors, assaults and 
| batteries, &c. ? 
| Mr. Robertson. I willexplain, sir. Misdemean- 

ors, (short of felony,) such as assaults and batte- 
ries, are the only offences in which it is the prac- 
tice to issue a summons, and upon the return of 
the summons, if the party does not appear, a ca- 
| pias is directed to be issued by the court; but I 
' never knew, in offences of that nature, that a ca- 
| pias was ever issued in the first instance. When 
| I say I do not recollect a capias to have issued in 
| the first instance, I mean to be understood as say- 
ing, that I never knew it to be issued, although 
| there are two cases within my knowledge in 
| which offenders, for crimes less than felony, were 
| indicted and tried at the same term. The one 
was a conspiracy to poison, and the person was 
bound, under recognizance, to attend at the court 
which was then sitting. Bail was given ina con- 
siderable sum, the trial came on shortly after, and 
a sentence of fine and three years’ imprisonment 
was pronounced. The other was a conspiracy to 
set fire to the town of Petersburg. It was exam- 
ined in the county court, and sent to the court 
| above, the district court. There they obtained a 
| new indictment against the prisoner, and upon 
| that mdictment, which was tried at the same term, 
the person was found guilty, and sentenced also 
| to fine and imprisonment. It was from the hein- 
| ousness of these offences, I think, that bail was 
| required. 
| Mr. Randolph. Then, in cases of misdemeanor, 
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Mr. Robertson. I do not recollect that there 


a town, I understand it is your practice, under the | was; I believe there was not. 


laws of Virginia, to issue a summons ? 

Mr. Robertson. Yes, sir. 

Mr. Randolph. Well, sir, at what time is your 
summons made returnable ? 

Mr. Robertson. Always to the next term. 

Mr. Randolph. Does the trial take place at the 
next term, sir ? 

Mr. Robertson. If the party appears, he pleads, 
and the trial goes over until the next term; if he 
does not appear, a capias may be awarded, and he 
is brought in to answer at the next term. 

Mr. Randolph. Did you ever know a capias to 
issue in the first instance for a misdemeanor, and 
the party ruled toa trial at the first court at which 
he was presented ? 

Mr. Robertson. No, sir, not in cases of that sort, 
which I have described. 

Mr. Randolph. Did you ever ask a man to be 
ruled to trial for a misdemeanor at the first term ? 


Mr. Robertson. I never did, sir, if I understand | 


your question. 

Mr. Randolph. Did you ever hear of an offer 
made by the court to postpone the trial of Cal- 
lender ? 

Mr. Robertson. I have heard it out of doors, but 
I have stated that I was not present the first day, 
and it was only the two last days that I was there. 

To an interrogatory, 

Mr. Robertson answered. 
misdemeanor to which I have alluded, the pun- 
ishment is fine and not imprisonment. 

The President. When the party comes in on a 
summons, and the trial does not proceed, is. bail 
required for his further appearance ? 

Mr. Robertson. I never knew an instance unless 
it was ina flagitious case. In one of those which 
I have mentioned, the party was imprisoned, and 
it was considered as a favor to him, to bring on 
the trial in order to avoid the imprisonment which 
must have taken place till the next term. It was, 
however, considered within the power of thecourt 
either to postpone the cause or to bring it on, but 
I felt it a duty on my part, as public prosecutor, 
to urge it forward ; but I have always thought it 
in the power of the court, in cases of high misde- 
meanor or flagitious offences, that the party might 


not escape the punishment of the law upon con- | 


viction, to issue a capias and require bail. 

Mr. Randolph. The eighty-third chapter of the 
Revised Code of Virginia has this clause respect- 
ing the mode of proceeding upon presentment. 

Mr. R. here read the passage. ] 

Mr. Robertson. That is one law on this point; 
but there is another respecting proceeding upon 
information, which I will turn toif indulged with 
the volume. The book being handed to him, af- 
ter some time, he discovered and read some pas- 
sages from the 24th, 25th, 26th, and 28th sections, 
page 305, directing the mode of proceeding on in- 

ormations. 

Mr. Campbell. In the two cases, which you 
have mentioned, in respect to arson and poisoning, 


was there an application made for the continu- 
ance of either of them? 


In all those cases of 


Mr. Nicholson. Were they proceeded against 
by indictment or information ? 

Mr. Robertson. One by information, the other 
upon indictment. In one case it was impossible 
to obtain an acquittal, because the facts and the 
law came up to a conviction, and that notorious- 
ly ; but in both cases, if they had been continued, 
the imprisonment would have been for six months 
longer, the period of the court being half-yearly. 
As the accused could not procure bail, they would 
have been confined for six months longer than the 
period for which they were condemned. 

Mr. Hopkinson. Then, if I understand you 
right, sir, you would have kept those persons in 
prison, till next term, if they could not furnish 
bail ? 

Mr. Robertson. Yes, sir. 





Monpay, February 18. 


The Court was opened at 10 o’clock, A. M. 

Present: the Managers, attended by the House 
of Representatives in Committee of the Whole; 
and Judge Chase, attended by his counsel. 


William Marshall, called in. 


Mr. Randolph. Have you not been clerk of the 
federal court ever since its establishment ? 

A. Yes, sir. 

Mr. Randolph. Have you ever known an in- 
stance of the circuit court adjourning from one 
time to another, and, in the interim, holding ano- 
ther court ? 

A. I knew it once to adjourn from Tuesday to 
Friday. Ihave never known it to hold another 
court in the interim. 

Mr. Randolph. Was that in relation to a par- 
ticular case? 


A. Yes, sir. 


The adjournment took place to 


give the gentlemen of the bar an opportunity of 


qualifying in the superior court. 

Mr. Harper. We have heard in this case much 
| about political opinions, and of the effects they 
| were intended to have on the trial of Callender. 

What was the political character of Mr. Nelson. 
| District Attorney, at that time ? 
/ A. I considered his politics as violently opposed 
i the then administration of the General Gov- 


ernment. 

Mr. Harper. Was he in strong and decided op- 
position to it? 

A. He was at that time. 

Mr. Harper. Do you know any instances that 
occurred before Judge Chase went to Richmond, 
'of a decision in the circuit court that the State 
law of Virginia respecting the assessing the fine 
| by the jury did not apply in that court, and what 
| were they ? 
| A. There had been two instances of indictment 

in the circuit court at Richmond. In one case 
Judge Iredell presided, and in the other Judge 
| Wilson. In both, it was decided that the jury 
should not assess the fine, but the court. The in- 
dictment in one case was quashed; and in the 
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cisions were not final. 

Mr. Nicholson. In what manner did the court 
decide that the jury should not assess the fine ? 

A. In one case the jury was about to be sworn, 
when the court said they would certainly assess 
the fine. 

Mr. Nicholson. Was any question made of the 
right of the jury to assess the fine ? 

A. It was mentioned; but was not, I think, dis- 
cussed. 

To an interrogatory put, 

Mr. Marshall answered, that he knew a case in 
which a capias issued; it was a case in which a 
felon was rescued from the civil authority. 

Mr. Martin. Was he tried the same term he was 
arrested ? 

A. Notinthat case; but I have known repeated 
trials the same term; and in some instances trials 
have been had the same day the indictment was 
found. 

Mr. Randolph. Have you known motions to be 
made for a continuance, and what was the de- 
cision ? 


A. I have generally agreed to them; but not as | 


a matter of right. 
Mr. Nicholson. In what courts were you public 
prosecutor ? 


A. In the court of hustings for the city of | 


Richmond. 

Mr. Nicholson. Was that court created by a 
law of the corporation ? 

A. No, sir, by an act of the Assembly. 

Mr. Nicholson. You stated that, in going to 
Judge Chase’s lodgings, you met Mr. Heath, I 
think, in the passage ? 

A. I stated that 1 was uncertain whether I met 
him within or without the house. 

Mr. Nicholson. Are you rather inclined to 
think that you met him in the passage ? 

A. I cannot speak with certainty. 

Mr. Nicholson. How is the door of Judge Chase’s 
chamber situated as to the other parts of the 
house ? 

A. As well as I recollect there is but one 
door in a narrow passage leading to Judge Chase’s 
room. 

Mr. Nicholson. 
to the passage ? 

A. I believe there are; but I am not certain; 
as Ihave not been at the house since Judge 
Chase lodged there, and had not been there 
before. 

Mr. Clark. Did I understand you to say that 
misdemeanors are tried in the same term that the 
indictment is found ? 

A. Yes, sir. 

Mr, Clark. 
court ? 

A. He was bound in a recognizance. 

Mr. Randolph. Was it at Crouch’s tavern that 
Judge Chase lodged ? 

A. I do not know where he lodged. His sitting 
room was in the upper end of the house, 

Mr. Randolph. The house stands on the side 
of a hill, and may be said to have two ground- 


Are there other doors leading 


How was the defendant got into 
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the lower 
floor ? 


A. He sat in a room on the upper floor. 

Mr. Harper. Do you recollect instances of mo- 
tions for postponement, which you opposed ? 

A. Yes, sir. I recollect one such instance, in 
which a man was charged with receiving a hogs- 
head of tobacco, and was imprisoned six months 
and fined one hundred dollars. 

President. I understand that you were prose- 
cutor for the commonwealth of Virginia ? 

A. I was, sir. I was appointed to prosecute for 
Richmond, while Colonel Innes was Attorney 
General. Lapplied to him and to his successor, 
Mr. Brooks, for information as to the practice ; 
' but I could never find that there wasa fixed prac- 
itice. I therefore acted according to my best 

judgment. 

Mr. Harper said that, before he proceeded in 
the examination of other witnesses, he would cor- 
/rect a misapprehension which had arisen with 
| regard to the testimony of Mr. D. M. Randolph. 
For the purpose of correcting it, he would read 
| a letter he had just received from that gentleman. 
| [Mr. Harper here read the letter to show that, 

though Mr. Hay had, in conversation with Mr. Ran- 
dolph, stated his opinion that it would be either 
impossible, or extremely difficult to find Callen- 
der, and his belief that he would surrender next 
term; yet it was not the impression of Mr. Ran- 
| dolph that this was done to influence him in the 
discharge of his official duty.] 

Mr. Nicholson observed, that he wished, at this 
| stage of the trial to suggest a question which had 
‘arisen in his mind. Some of the witnesses on 
the part of the prosecution were absent. He did 
not lead whether the court considered itself au- 
thorized to issue attachments for absent witnesses. 
There were some witnesses absent whose testi- 
mony the managers were extremely anxious to 
obtain. If the court deemed itself authorized to 
issue attachments, he would make a motion to 
that effect. 

President. The Court cannot take order on hy- 

| pothetical cases. If any witnesses summoned have 
| disobeyed the orders of the Court, the Court will 
| take proper order for securing their attendance 
| on a proposition being made to that effect. 
Mr. Harper. I will proceed to show the prac- 
| tice of the circuit court in the State of Maryland, 
| where Judge Chase resides, and also in Delaware. 
| It has been a common practice in Maryland, ever 
| since the federal courts were organized, to ad- 
| journ, whenever a necessity for it appeared to 
| the court to exist. In the State of Maryland 
| there is no limitation to the session of the State 
| courts. 








James Winchester, called in. 


| Mr. Harper. 

| try causes ? 
“A. No doubt. We progress with causes at an 

-adjourned court, in the same manner as at an 

| original court. 

| Mr. Harper. Do you not try criminal as well as 

| civil actions ? 


Do you, at an adjourned court, 
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A. I do not recollect any instances of criminal ; where, at the instance of the bar, an ad 


cases. 
cases in the circuit court. 
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journment 


We have very few instances of criminal | took place until the first Monday in August, and 


that the court met that day, and did some chan- 


Mr. Harper. Has this practice existed as long | cery business. 


as the court has existed ? 


Another instance in which the question was 


_ A. It has been the constant practice ever since | discussed, was during the trials before Judge Ire- 
I was on the bench. A postponement often takes | dell arising out of the Northern insurrection, 
place for the convenience of the bar, to allow time | Mr. Iredell then thought it the safest way for him 
for making up the issues, which cannot be done | to come to the court at ten o’clock, and adjourn 


during the hurry of business. 

Mr. Harper. Has Judge Chase ever adjourned 
the circuit court for Baltimore, and, after hold- 
ing a court in Delaware, opened the adjourned 
court at Baltimore ? 

A. Ido not recollect. I think there was one 
case of an adjournment, during the interval of 
which he went to Delaware. 

Mr. Key. The circuit meets at Baltimore on 
the first Monday of May, and the general court 
of Maryland at Annapolis on the first Tuesday 
of the same month. Do you recollect an instance 
of the circuit court adjourning the first week in 
May to September, and that a circuit court was 
in the mean time held by Judge Chase in Dela- 
ware ? 

A. I do not recollect this precisely. But I re- 
collect the circuit court having adjourned from 
May to September; and I believe Judge Chase 
held a court in Delaware in the mean time. 

Mr. Randolph. Have you ever known any 
other judge to make a similar adjournment ? 

A. I do not recollect. There is very little bu- 
siness in the circuit court, and generally all the 
business is transacted without a necessity for an 
adjournment. 

Mr. Key. It has been the invariable practice of 
the cireuit court to adjourn to intervening periods 
between the stated terms, at the discretion of the 
court; also in the State courts ? 

A. It has. 


William Rawle, called. 


Mr. Harper. Please to state what you know of 
the practice of the circuit court for Pennsylvania 
as to adjournments and meeting in the interven- 
ing time ? 

A. The first time I recollect the subject to 
have been discussed in the Pennsylvania district, 
was when Mr. Jay presided. On some occasion, 
which I do not remember, it accorded with the 
views of the court to adjourn for a few days, or 
perhaps a week. At first I was inclined to doubt 
whether this could be done. Mr. Jay and Mr. 
Peters called upon me to state my ideas, and de- 
sired me to consider the case and look at the acts 
of Congress. The next day I gave itas my opin- 
ion, that the court had a right to adjourn, as the 
length of their session was not limited by law. 
Mr. Jay and Mr. Peters were of the same opinion ; 
but what took place I do not recollect. 

I recollect; in 1795, at the trials arising out of 
the Western insurrection, many of the trials lasted 
till three or four o'clock in the morning; and 


the court from day to day, stating, however, that 
he did not know that this was necessary. 

The next instance I recollect, was in the year 
1804, when Judge Washington ee when, 
at my instance, in consequence of large bodies of 
land having been orderd to be sold, the court ad- 
journed from May to some day in July. I donot 
recollect any other instances. 

Mr. Harper. Do you recollect an adjourned 
court being contemplated to be held in January ? 

A. Ido. Judge Washington agreed with Judge 
Peters, if the yellow fever should occur at the 
usual time of holding the court, that the latter 
should open and adjourn the court. But the ca- 
lamity not occurring that year, there was no ne- 
cessity for the adjournment. 

Mr. Randolph. Did not the first case you men- 
tioned arise from Mr. Jay having been appointed 
an Envoy Extraordinary ? 

A. I do not recollect. 

Mr. Hopkinson. Is it not the invariable prac- 
tice of the court of common pleas to do every 
species of common business at an adjourned 
court ? 

A. Unquestionably. The period of the ad- 
journed court is regularly fixed; and all the jury 
trials take place at an adjourned court. 

Mr. Harper said, that he considered it his duty 
to do justice toa gentleman, (Mr. Nicholas.) to 
whose testimony he had alluded in his remarks on 
opening the defence. He had stated that it could 
be proved, contrary to his testimony, that he had 
himself issued a capias in a particular case. He 
had since inspected the record, and found that it 
did not warrant the inference. 

Mr. Harper then said that, to show what was 
the practice in Virginia, he would call Mr. E. 
Lee. 


Edmund J. Lee, called. 


Mr. Harper. Please to inform the Court whe- 
ther you are acquainted with the criminal prac- 
tice in any, and what parts of Virginia. 

A. I have been a practitioner of the law for 
about nine years. My practice has been confined 
to the upper court in three counties, and to one 
district court. I have never appeared in the char- 
acter ofa public prosecutor; but generally in de- 
fence of the accused. In the county courts of 
Virginia, the usual practice of presentments for 
offences not capital, and not prosecuted by way of 
indictment, is to issue a summons. There are 
some offences which, according to the laws of 
Virginia, are tried solely by the court, without the 





that, in one instance, the court adjourned from | intervention of a jury: such as neglect of duty 
the 16th tothe 18th of the month. I recollect | on the highway, profane swearing, sabbath break- 
another instance, when Judge Chase presided,jing. When the grand jury present offences o! 
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this sort, the penalty attached to a number of | practice to take the engagement of the attorney 
which does not exceed five dollars, a summons | instead of security ? 

issues against the party to appear at the next| A. I havenever known an instance. 

court, and on his appearance the court examine} Mr. Randolph. I think you said you have not 
him, and proceed to judgment. been much engaged in this kind of practice ? 

There are also some offences which may be A. Except in the district court, and some coun- 
prosecuted before the district court, when the pen- | ties of Virginia. 
alty does not exceed . Inthese eases thecourt| Mr. Harper. You have stated that, in cases 
also proceeds to judgment without the interven-| where indictments have been found, you have 
tion of a jury. known a capias ordered, but not on a presentment. 

There are other offences solely prosecuted by | Have you ever known a man, for an offence of an 
way of information. On a presentment by a | indictable nature, taken on a magistrate’s warrant, 
grand jury, a summons issues. and held to bail ? 

But, in the courts in which I have practised,I| A. Yes,sir; in a case of assault and battery, a 
have never known a summons against a person to | magistrate brought the man before him, and com- 
answer an indictment for any offence. The prac- | pelled him to give security to appear at the next 
tice in the courts in which I have had occasion to | court. 
attend, is this: when the party is proceeded} Mr. Harper. In cases of presentment for indict- 
against by indictment, the attorney for the State | able offences, before the indictment was found, 
sends the indictment to the same grand jury that | have you ever known a summons issued ? 
found the presentment ; they return it a true bill, A. No; I do not recollect an instance of any 
and a capias is then issued. process issued before the finding the indictment. 

Mr. Harper. Then the distinction is between| Mr. Harper. Suppose process should issue be- 


indictable offences, and those founded on present- | fore, what do you conceive it would be ? 





ment or information ? A. I do not know. 
A. Yes, sir. Mr. Harper. I will examine one witness more, 
Mr. Harper. I understand you to say that it is | as to this very variable and doubtful practice. 
the practice to issue a capias in cases as low as hI 
assault and battery ? Philip Gooch, called, 
A. In the county courts. Mr. Gooch said that he had practised thirteen 


Mr. Harper. Do you recollect a question lately | or fourteen years in the district court of Char- 
made under the law of Viirginia in the District | lotte, and in the county courts, and observed that, 
of Columbia ? when the punishment was only pecuniary, it was 

A. Yes, sir. In the district court for Alex-| usual to issue a summons; and if the party did 
andria, it has been determined on argument | not appear on the return day, a capias was issued. 
that a capias is the proper process on all indict- | If the case were important, the general practice 
ments; and Mr. Mason, who has for some years | was to apply toa magistrate for a warrant, or for 

rosecuted, on the part of the United States, | the by-standers to carry the offender before a 
as, in all cases for assault and battery, issued a | magistrate. 





capias. Mr. Harper. It is not, then, an object in your 
r. Harper. And this under the law of Vir- | part of the country that offenders should es- 
ginia ? | cape ? 
A. Yes, sir. The laws of Virginia are, by act; A. No, sir. A magistrate may issue his war- 
of Congress, made the law for Alexandria. | rant,and apprehend persons punishable for misde- 
Mr. Lee. Isa capias the mode of process for | meanors. 1 do not recollect any instance of the 
niisdemeanors used in Virginia ? kind on a presentment. But at the district court, 
A. That is either used, or a warrant. where Judge Tucker presided, I understood that a 


Mr. Randolph. I wish to know whether it is | eapias issued against a person for throwing a stone 
regular to take the professional opinions of wit- | at the court. 


nesses ? Mr. Harper. Was it on an indictment or pre- 
President. Gentlemen are inquiring into the | sentment ? 
practice. A. Neither. It was for a contempt of court. 


Mr. Lee. Is not acapias the usual mode of} Mr. Harper. They do then punish forcontempts 
process for arresting offenders for misdemeanors ? | in Virginia ? 

A. I never knew any other mode. | <A. Certainly. 

Mr. Randolph. You have mentioned that itis) Mr. Harper. I will ask you a question relative 
usual for a capias to issue on an indictment. Did | toanother part of this case. Have you ever known 
you ever know a capias to issue on a present- | an instance in Virginia in which a question was 


ment ? | proposed to a juror of this kind—“ Have you ever 
A. Ihave not, when the punishment is only | formed and delivered an opinion respeeting the 
fine. | matter in issue ?” 


Mr. Randolph. When a capias issued in the! A. In the county where I resided, the British 


cases you have mentioned, when was it return-| merchants had a great many claims against the 
able ? citizens, called British debts, some of which I was 


A. To the next court. employed to prosecute. It was found that it would 
Mr. Clark. Where bail is required, is it not the | be impossible to get a jury, if the having formed 
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an opinion was admitted as an excuse, as every 
man had formed an opinion. The court deter- 
mined that unless a man had delivered as well as 
formed an opinion he was a good juror. 

Mr. Harper. As the Virginia practice is ex- 
tremely unsettled, 1 will proceed to show what 
the practice of Maryland is, in which Judge Chase 
was brought up. 

Mr. Randolph. I am of opinion that the counsel 
might as well adduce the law in Turkey. The 
article only charges the respondent with a breach 
of the Virginia law. 

Mr. Lee. I hold it as undeniable that when a 
high officer is brought before this high tribunal, 
charged with high crimes and misdemeanors, he 
may produce evidence from any source whatever 
that reprobates the evilintention wherewith he is 
charged. When testimony is produced by the 
Managers to show what the judge said in the pres- 
ence of strangers, jocosely, and with unsuspicious 
freedom, to prove an evil intent, how comes it, 
when we attempt to show by indisputable evi- 
dence that there was no evil intent, that we are 
denied the right? This high Court which | have 
the honor of addressing, is, | apprehend, a court of 
impeachment, and not of errors. When an error 
is alleged to have been committed by the judge, 
shall we be denied the right of adducing evidence 
to show, that if it was an error, it was common to 
the judicial tribunals before he was raised to the 
high place he now holds; that during the whole 
course of his professional career he retained the 
opinion, now charged asan error ; that in all cases 
he held and supported this opinion, and that he 
ever acted under the conviction that he was faith- 


fully discharging his duty ; that he sat as a judge | 


in criminal cases for six years; and that it was 
his uniform practice to have the capias returned 
to the same term on which it issued, and that it 
was his practice to try for offences at thesame term 


that they were indicted. Will the court deny this | 


right? If the conduct of the judge shall be deem- 
ed an error, will not this be considered as some 
excuse ? 


Mr. Randolph said, had he known that his re- 


mark would have occasioned so long an argument, | 


he would not have said a word. He was ready to 
admit as proven that for which the gentleman 
meant to produce testimony—that the practice 
was such as they stated it to be in Maryland. 

Mr. Key. I understand then that it is admitted 
to be the universal practice in Maryland in crim- 
inal cases, before the indictment is found, to issue 
a capias or bench warrant. 

Mr. Randolph. I admit it. 

Mr. Key. And in all cases where there isa pre- 
sentment,acapias or bench warrant issue instanter. 

Mr. Randolph. I admit that it is the general 
practice, 

Mr. Key. That is sufficient. 

Mr. Martin. And that it is the general practice 
to try the first term. 

Mr. Nicholson. I admit that this is the case in 


capital cases ; but not in lighter cases, if the party 
accused oppose it. 


Mr. Martin. Thereverseisthecase. The court 
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will rather avoid pressing a trial in capital cases, 
where the life of a party is involved. 

Mr. Wright said he wished to put a question to 
Mr. Martin in his capacity of a witness. In what 
cases have you ever known a bench warrant to 
issue ? 

Mr. Martin. I have practised for twenty-seven 
years: and the invarable practice is to issue a 
bench warrant immediately on the presentment; 
in all cases, from the lowest to the highest offences, 
President. Is there any difference between a 
capias and a warrant ? 

Mr. Martin. They are the same, except that one 
is issued by a magistrate, and the other by the 
court. 

Mr. Lee here adduced a number of authorities, 
the greater part of which he barely referred to,) 
for the purpose of exhibiting fully the grounds of 
the defence. As these were again introduced in 
the arguments of counsel, we shall only, in this 
place refer to them. He referred to the 14th and 
34th sections of the judicial act of the United 
States; to 2d Dallas, 411—Gilbert’s law of evi- 
dence, page 307, 308—also page 333—2d Dallas 
235, 341. 

Mr. Harper said they would proceed to adduce 
testimony relative to the 7th article. 


me ath 


Gunning Bedford, sworn. 


Mr. Harper. Please to state to the court whe- 
ther you were present in your judicial character 
| ata circuit court held at Wilmington in 1800, and 

relate the circumstances which occurred ? 

A. lLattended that court on the 27th of June. 
Judge Chase presided. I arrived in the morning 
about half an hour before Judge Chase. We went 

into court about eleven o’clock. The grand jury 
| was called and empanelled. The judge delivered 
a charge: they retired to their box; after an ab- 
sence of not more than an hour they returned to 
the bar. They were asked by the judge whether 
they had any bills or presentments to make to the 
court. They said they had none. The court 
called on the attorney of the district to say whe- 
ther there was any business likely to be brought 
forward. He replied that there wasnone. Some 
of the grand jury then expressed a wish to be dis- 
charged. Judge Chase said it was unusual for the 
court to discharge the grand jury so early in the 
session; it is not the practice in any circuit court 
in which Lhave sat. He turned round to me, and 
said, Mr. Bedford, what is your usual practice? | 
said it depended upon circumstances, and on the 
business before the court ; that when the court was 
satisfied there was nothing to detain them they 
were discharged. Judge Chase then turned to the 
jury, and observed, “ But, gentlemen of the jury, 
Iam informed that there is conducted in this State 
(but Iam only informed) a seditious newspaper, 
the editor of which is in the practice of libelling 
and abusing theGovernment. His name is ——. 
but perhaps I may do injustice to the man by men- 
tioning his name. Have you, gentlemen of the 
jury, ever turned your attention to the subject?” 
It was answered, no,. “ But, resumed the judge. 
itis your duty to attend to things of this kind. | 
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have given you in charge the sedition act, among 
other things. If there is anything in whats sug- 

ested to you, it is your duty to inquire into it.” 
re added, “Itis high time that this seditious print- 
er should be corrected; you know that the pros- 
perity and happiness of the country depend upon 
it.’ He then turned to the attorney of the district, 
and said Mr. Attorney, can you finda file of those 
papers? He answered that hedid not know. A 
person in court offered to procure a file. The at- 
torney then said, as a file was found, he would look 
itover. Can you, said the judge, look it over, and 
examine it by to-morrow at ten o’clock. Mr. At- 
torney said he would. Judge Chase then turned 
to the grand jury, and said, gentlemen, you must 
attend to-morrow at ten o’clock. Other business 
was gone into, and the court adjourned about two 


o'clock. | 


On my way to Judge Chase’s lodgings, I said to 
him, my friend, I believe you know not where you 
are; the people of this country are very much op- 
posed to the sedition law, and will not be pleased 
with what you said. Judge Chase clapped his 
hand on my shoulders and replied, “ my dear Bed- 
ford, no matter where we are, or among whom we 
are, we must do our duty.” 

The next day we went into court about ten 
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CONGRESS. 


Mr. Harper. From what source did the printer 
obtain his statement of the proceedings of the 
court? 

A. The printer stated that he had it froma 
person in court, 

Mr. Randolph. Was the title of the paper men- 
tioned at the time ? 

A. I think not. I believe, I suggested the title, 
when inquiry was made as to the procuring a file. 

Mr. Rodney. In what manner did the judge 
address the grand jury ? 

A. In his usual manner of speaking; but with- 
out passion. , 

Mr. Rodney. Do you recollect whether on the 
second day there was not an unusual concourse of 
people in court? 

A. I believe there was. 

Mr. Rodney. Did not Judge Chase ask whether 
there were not two printers in town ? 

A. I believe he did ask that question. 

Mr. Rodney. You do not recollect a suggestion 
by the district attorney that the paragraph you 
have alluded to did not come within the sedition 
law? 

A. I do not recollect it. 

Mr. Nicholson. Do you recollect the particular 
expression of Judge Chase when he asked if there 


o’clock. The grand jury went to their chamber, | were not two printers ? 


and I believe Mr. Read returned with them into 
court. They were asked if they had anything to 


offer to the court; and the attorney was called on | 


again to state whether he had found anything in 
the file of a seditious nature. He had a file of the 
paper betore him, and he said he had found no- 
thing that was a proper subject for the notice of 





A. He spoke very much in these terms—* Per- 
haps I am going too far—I may do the man in- 
justice. Have you not two printers ?” 

Mr. Nicholson. In the town or State? 

A. I do not recollect. I think it is more than 
probable that he mentioned the town. 

Mr. Nicholson. You are not certain whether 


the jury, unless a piece, relating to Judge Chase | Judge Chase cited the title of the paper ? 


himself. The judge answered, take no notice of 
that, my shoulders are broad, and they are able to 
bear it; but where there isa violation of a positive 
law of the United States it is necessary to notice it. 

Mr. Harper. Did Judge Chase say nothing 
about a seditious temper in the town of Wilming- 
ton in Neweastle county ? 

A. I do not recollect that he did. The subject 
has occupied my attention since I saw Mr. Read’s 
testimony given to the committee of inquiry of 
the House of Representatives; and I have not been 
able to trace in my mind any recollection of the 
kind. What I said to the judge shows that I did 
not hear such remarks. Another circumstance 
strengthened my conviction that no such remarks 
fell from him. There was a publication in the 
Mirror, on the fourth of July, giving an account of 
the proceedings of the court; in which many cir- 
cumstances that occurred appeared to me to be 
highly exaggerated; and yet in that publication 
no such remarks are ascribed to the judge. 


Mr. Harper. Was there anything authoritative | 


or commanding in the language of Judge Chase 
to the attorney of the district; or was what he 
said in the nature of a request? 


A. It was a request, made in the usual style of 


a request. 

Mr. Harper. Was the business conducted with 
apparent good humor? 

A. It appeared so to me. 


A. Lam net certain. 
Mr. Nicholson. What induced you to consider 
what he said as applicable to the Mirror ? 
| A. We had two papers printed in Wilmington, 
one of which was federal, and the other, the 
Mirror, democratic. 
| Mr. Rodney. Do you recollect whether it is the 
general practice in Delaware to discharge the 
grand jury the same day they are empanelled ? 

A. | believe it is the general practice. 

Mr. Randolph. Do you recollect whether the 
judge, when speaking of the printer, said, “and 
one of them, if report does not much belie him, is a 
seditious printer and must be taken notice of. I 
consider it a part of my duty, and it shall or must 
be noticed. And it is your duty, Mr. Attorney, to 
examine minutely and unremittingly into affairs 
|of this nature; the times, sir, require that this 
seditious spirit, which pervades too many of our 
presses, should be discouraged and repressed.” 

A. I have no recollection of such words. — 

Mr. Harper. Do you know who gave the infor- 
| mation to Judge Chase about the printer—was it 

yourself? 
A. It was not—I had not the opportunity, as I 
| came to town at a late hour. 





g 





Nicholas Vandyke, sworn. 
Mr. Harper. Please to state whether you were 
at the circuit court for Delaware in the year 1800? 
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A. Lattended the circuit court held in New- 
castle on the 27th and 28th June, 1800. I was not 
present when the court opened; but I think I 
entered the court house while Judge Chase was 
delivering a charge to the grand jury. After its 
delivery the grand jury retired; they were absent 
a short time: and as well as I can recollect before 
and when they returned, I was either out of the 
court house, or engaged in conversation with 
some person out of the bar. I think so, as I have 
no recollection of the question put to the grand 
jury, whether they had found any bills, and that 
put to the district attorney. I entered the bar 
while there was a pause, and silence prevailed. 
I recollect that the first cireumstance that attract- 
ed my attention was the observation of Judge 
Chase to the grand jury, that since he had come 
among them, he had been credibly informed that 
there was a seditious printer within the State, in 
the habit of libelling the Government of the Uni- 
ted States, and having received this information, 
he thought it his duty to call the attention of the 
grand jury to the subject. He appeared to me to 
be proceeding to state the name of the printer; 
but he did not name him. He said that might be 
doing injustice to the man, or that it was im- 
ae in him. I cannot say which was the term 

eused. I think he then asked the district attor- 
ney if there were not two printers in the State. 
He answered, that there were. There was then 
some conversation between the judge and the 
district attorney. My impression was that it con- 
veyed a request from Judge Chase to the district 
attorney to inquire into the subject on which he 
had previously spoken to the jury. Mr. Attorney 
said that he had not seen the papers. The judge 
asked him whether he could not procure a file of 
them. Ido not recollect that the name of the 
printer was mentioned then, or during the whole 
sittings of the court. Some person at the bar said 
a file could be procured. Judge Chase asked the 
attorney, if he could make the inquiry by to-mor- 
row at 10 o’clock. About this time I heard 
some observations made respecting the discharge 
of the grand jury on that day. Some of the gen- 
tlemen said it was a busy season, that they were 
farmers, and were desirous of returning to their 
homes. Judge Chase replied, that might be very 
true; but that the business of the public was also 
important; it must be attended to: and therefore 
he could not discharge them. I do not pretend to 
say I have pursued the language used. I have 
only attempted to give my impression of the facts 
that occured. 

Mr. Harper. Did you hear any such phrase, as 
this: thata seditious temper had manifested itself 
in the State of Delaware, in Newcastle county, 
and more especially in the town of Wilmington ? 

A. I do not think I heard such expressions. 

Mr. Harper. What was the manner of Judge 
Chase in addressing the District Attorney ? 

A. His usual manner; which is always warm 
and earnest. 

Mr. Harper. Did he say anything that was au- 
thoritative or imperious to the District Attorney ? 

A. It did not strike me so. 


Trial of Judge Chase. 


HISTORY OF CONGRESS. 288 


Mr. Harper. But made a request in the usual 
way ? 

A. Yes, sir.—On the second day, a short time 
after I entered the court, some person spoke to 
the District Attorney, who soon after, as I sup- 
posed, went to the grand jury; ina short time after 
he returned, and then the grand jury, with a file 
of papers. The judge inquired of the jury whe- 
ther they had anything to lay before the court. 
They said they had not. Thesame question was 
put to the District Attorney, who answered there 
was nothing, unless a certain piece against Judge 
Chase. Judge Chase said, that was not a proper 
subject of inquiry ; it was only matter that tended 
to libel the Government of the United States, 
that was a proper subject of inquiry for the grand 

ury. 
; Mr. Nicholson. Is your recollection of what 
occurred very perfect ? 

A. I cannot say that it is, after so long a lapse 
of time, I only state my present impressions of 
what occurred. 


Archibald Hamilton, sworn. 


Mr. Harper. Please to inform the court whether 
you were present at a circuit court for Delaware 
in 1800? 

A. I recollect that I was present on the 27th 
of June. I arrived about ten o’clock, at which 
time Judge Chase was not there. Some time 
after, the court was formed, the grand jury 
was sworn, and Judge Chase delivered a charge. 
Having retired for about an hour, the grand 
jury returned to the bar. Judge Chase asked 
them if they had any bills or presentments to 
make. Their reply was that they had not. Judge 


Chase then asked the Attorney of the District if 


he had no business to lay before them. He said 
he hadnot. The jury requested to be discharged. 
Judge Chase said, it was not usual to discharge 
them so early, some business might oecur during 
the course of the day. He told them, he had been 
informed that there was a printer who was guilty 
of libelling the Government of the United States ; 
his name is——; here he stopped, and said, “ per- 
haps I may commit myself, and do injustice to 
the man. Have you not two printers?” The 
attorney said there were. Well, said Judge Chase, 
cannot you find a file of the papers of the one | 
allude to? Mr. Read said he did not take the 
papers, or that he had nota file. Some person 
then observed that a file could be got at Mr. 
Crow’s. Judge Chase asked the attorney if he 
could examine the papers by the next morning. 
Mr. Read said, that under the directions of the 
court, he conceived it to be his duty, and he would 
do it. 

On the second day the same questions, whether 
they had found any bills, were put to the grand 
jury. They answered that they had not. Mr. 
Chase asked the Attorney of the District if he 
had found anything in the papers that required 
the interposition of the jury. He said that he 
had found nothing which in his opinion came 
within the sedition law; but there was a para- 
graph against his honor. Judge Chase said, that 
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was not what he alluded to. He was abused the grand jury, complain that he could not geta 
from one end of the continent to the other; but | person indicted in Delaware for sedition, though 





his shoulders were broad enough to bear it. he could in Virginia. 
Mr. Harper. Did the judge say anything of a| Mr. Bedford. I have no distinct recollection 
seditious temper in that State ? of that kind. I have some indistinct recollection 
A. I do not recollect any such expressions. that in a small circle of friends, though not to me 
Mr. Harper. Were you in the court the whole | personally, he said some such thing in a jocular 
time ? way. 
A. I was. 





Mr. Harper. How were you situated ? Samuel Moore, affirmed. 
A. I was directly under Judge Chase, and} Mr. Harper. Were you in the circuit court held 
nothing could fall from him without my hear- | in Delaware in June, 1800, when it met ? 


ing it. | A. No, sir.—I did attend early enough on the 
Mr. Rodney. Do you recollect whether he men- | first day to hear the charge given to the grand 
tioned the name of the paper ? |jury. I think I did not attend before twelve 
A. I do not recollect that he did. |o’clock. LI attended asa juror. On the next day 
Mr. Rodney. What was the manner of the | [ attended early,and was in the court-house when 
judge ? | the court met. When the jury returned into 
A. I saw nothing unusual. court, inquiry was made whether they had any 
Mr. Rodney. Do you recollect whether his man- | bills or presentments to make. They answered 
ner made any impression at the bar ? no. The court then inquired of the Attorney of 


A. On nobody but the printer. |the District whether he had any business to lay 
Mr. Rodney. Do you recollect that the District | before the grand jury. He said he had not. While 
Attorney said he conceived it his duty to inquire | he was making this reply, he rose, and laid hold of 
into matter of the kind he alluded to? | a file of newspapers, which I took to be the Mirror 
A. Ido. | of the Times, and while he was in theact of pre- 
John Hall, sworn. | senting it, he observed that he had notseen anything 


Mr. Harper. Were you present at the circuit | that in his opinion required notice, unless it were 
court for Delaware held in June 1800? |a publication reflecting on Judge Chase, which 


A. I believe I was in court when they met | did not appear to him to come under the sedition 
and when the grand jury were called, and return- | law. Judge Chase answered, no, sir; they have 
abused me from one end of the continent to the 


ed into court. I have but a faint recollection of | ars 
| other; but it is the Government, and not myself, 


what passed between the court and the jury after | ba” Bi eid wae @ I 

they returned; I was at a considerable distance | @¢ a ad Se “a 

from the court. I was not present the second | “ately after the grand jury were discharged. 
Mr. Harper. Have you ever seen the printed 


day. < ; : 

Mr. Harper, Do you recollect what occurred | deposition of Mr. Read on this subject? If you 

the first day about a printer? | are acquainted with any particular circumstances 
. | relative to it, please to state them. 


A. I recollect that Judge Chase said, he was | ' 
credibly informed there wasa seditious paper pub- | 4 I do not know any particular circumstances 
lished in the State of Delaware; and he made in- | T®Specting 1. oe 
quiry of the jury whether anything of that na-| Mr. Harper. en to inquire whether there 
ture had come under their notice. They said it | WS @0y consultation ? ait 
had Gat: | A. If you mean a private conversation, it may 
Mr. Harper. What did Judge Chase then say ? | be improper to state what may be considered as 
A. I cannot recollect particularly. | confidential. 
Mr. Harper. What did he say afterwards ? | Mr. Harper. I will not then ask it. 


A. There was some conversation between| Mr. Nicholson. If these questions are stated 
The | With a view to impeach the testimony of Mr. 


judge asked him whether he had seen anything | %ead, I hope they will be put and answered. 

of the kind he had alluded to. He said he had |. Mr. Harper. I will state the object of the ques- 
not. The judge asked him if he could procure a | 9 It is to discredit the testimony of Mr. Read 
file of the papers. | by particular circumstances that occurred in a 


Mr. Harper. Did Judge Chase say anything | COpVersation between the witness and him. If the 


about a seditious temper in the State of Delaware, | dency an seg such circumstances, I have 

or Newcastle county, or in the town of Wil- | 2°¢D Misinvormed. 

mington ? 7 | Mr. Rodney. Conscious that nothing which 
can be stated will in the least invalidate the testi- 


A. I do not recollect. | a , 
Mr. Re . Was Mr. Me} — mony of Mr. Read, it is my wish, and that of the 
iid. cae mE to allow the fullest liberty to the wit- 


Judge Chase and the District Attorney. 


— grand jury ? ness to state anything he knows 
4 gels o ‘ ss ‘ } g he Ss. 
court eee oe See Sage eee eee, A Mr. Moore. I will answer any questions put, but 
R : unless directed, I shall not consider it correct to 
Gunning Bedford, called. | relate a confidential conversation. 
_Mr. Rodney. Did Judge Chase, in a conversa- Mr. Harper. I will waive all further inquiry, if 
tion With you, subsequent to the discharge of | the witness deem it indelicate. 
8th Con. 2d Ses,—-10 














Mr. Moore intimated that he did so deem it. 

Mr. Randolph. I will ask the witness if he ever 
had a conversation with Mr. Read on the subject? 

A. Frequently. 

Mr. Randolph. I understand you to say that 
do not know anything that goes to invalidate 

r. Read’s testimony. 

A. Yes, sir. 

Mr. Randolph. That is all we want. 

Mr. Hopkinson here adduced a charge deliver- 
ed by Chief Justice McKean in November, 1797, 
in Philadelphia, printed in Claypoole’s paper in 
December, 1797, (respecting alleged libellous pub- 
lications of William Cobbett.) 

Mr. Harper. We will now adduce testimony 
relative to the 8th article. But before we call 
our witnesses, I will ask a question or two of Mr. 
Montgomery. 

Mr. Montgomery was called. 

Mr. Harper. Will you look at that paper? Is it 
the publication referred to in your testimony as 
having been sent to the press ? 

Mr. Montgomery. Yes, sir. 

Mr. Harper. Did you ever send any other pub- 
lication of the same kind to a newspaper ? 

A. No, sir. 

Mr. Harper. I will offer this publication in ev- 
idence, and I will proceed to read it. 

Mr. Montgomery. A short time after I returned 
home, from my recollection at that time, I com- 
mitted to paper what I conceived to be the sub- 
stance of the charge delivered by Judge Chase, 
and made my comments upon it. The court will 
observe that it refers to other conduct of Judge 
Chase, in the State of Maryland. 

Mr. Harper here read the paper above alluded 
to from the Baltimore American of the 30th June, 
1803, and added, this is the temper of the witness 
who has on a previous day given his testimony in 
this court. 

Mr. Harper. I will now proceed to show that 
Mr. Montgomery, in his strong anxiety to get 
Judge Chase impeached, has remembered things 
which nobody else remembers, and has heard 
things which nobody else heard. 

Mr. Randolph. I will ask of this court whether 
the witnesses we have called are not under their 
protection? 

The President. If the counsel, in the testimony 
they adduce, come up to what they state they can 
prove, they will not be subject to reproach; if 
they do not, they merit it. 

Mr. Randolph. I have no objection to the coun- 
sel impugning the veracity of one witness by the 
evidence of another, and descanting upon it; but 
I think they take an improper liberty when they 
undertake to say, before it is proved, that what is 
deposed by a witness never passed. 

The President. I understand the gentleman to 
say that he will prove, by another witness, that 
what has been deposed never did pass. 

Mr. Harper. Precisely so, sir. 


William H. Winder, sworn. 


_ Mr. Harper. I will ask you whether you were 
in the circuit court of the United States, held at 
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Baltimore, in May, 1803? I will, however, pre- 
viously observe that it is not my intention to say 
or to prove that the witness, when he deposed to 
certain facts, knew that they had not passed. | 
mean only to impeach his correctness, and to in- 
fer that, as he was angry, he gave to what he heard 
the coloring of his own feelings. 

Mr. Winder. I was present at that court when 
it was opened, and the jury empanelled, and | 
heard Judge Chase deliver his charge. After de- 
livering the general and usual charge to the grand 
jury, he said he begged leave to detain them a 
few minutes, while he made some general reflec- 
tions on the situation of public affairs. He com- 
menced by laying down some abstract opinions, 
stating that that Government was the most free 
and happy that was the best administered ; that a 
republic might be in slavery and a monarchy free. 
He also drew some distinctions with regard to the 
doctrine of equal rights, and said that the idea of 
perfect equality of rights, more particularly such 
as had been broached in France, was fanciful and 
untrue; that the only doctrine contended for with 
propriety was, the equal protection of all classes 
from oppression. He commented on the repeal of 
the Judiciary system of the United States, and re- 
marked that it had a tendeney to weaken the Ju- 
diciary, and to render it dependent. He then ad- 
verted to the laws of Maryland respecting the 
Judiciary, as tending to the sameeffect. One was 
a law for the repeal of the county court system. 
He also alluded to the depending law for the abo- 
lition of two of the courts of Maryland. He said 
something of the toil and labor and patriotism of 
those who had raised the fair fabric, (constitution 
of Maryland,) ‘and said that he saw with regret 
some of their sons now employed in destroying it. 
He also said that the tendency of the general suf- 
frage law was highly injurious, as, under it, a man 
was admitted to full political rights, who might 
be here to-day and gone to-morrow. 

This is the amount of my recollection; and | 
think I have stated the language of the judge in 
as strong terms as he himself used. Since I was 
summoned as a witness I have never seen the 
charge of the judge, or that published in the Na- 
tional Intelligencer, or by Mr. Montgomery. | 
concluded that it was most proper not to avail 
myself of those publications. My impressions, 
therefore, are altogether unassisted by them. 

Mr. Harper. Did you attend carefully to the 
charge ? 

A. I did. Iam sure no part of it escaped me. 

Mr. Harper. Did Judge Chase appear to read it 
from a paper ? 

A. Iso tookit. Occasionally he raised his eyes, 
but not longer than I should imagine a person 
would who was familiarly acquainted with what 
he was reading. 

Mr. Harper. Did you hear him use any of those 
expressions deposed by one of the witnesses—that 
the Administration was feeble, and inadequate to 
the discharge of its duties, and that their object 
was to preserve power unfairly acquired. Did he 
use any such words ? 

A. To my best belief, he did not. I have a 
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strong reason for considering my recollection on 
this point correct. Immediately after the charge 
was delivered, I conversed with several gentlemen 
respecting it. It was complained of as harsh, and 
as containing reflections on those who had brought 
about the measure alluded to. I reflected on it, 
and the result on my mind was, that it was 
couched in polite terms, and that the reflections it 
contained were entirely matters of inference. 

Mr. Harper. Did the judge use any arguments 
against pending measures ? 

A. Certainly. 

Mr. Harper. Did he mention the present Ad- 
ministration ? 

A. I believe not. If he had, it would have 
struck my mind very forcibly. 

Mr. Harper. Did he use any such phrase as 
“ degenerate sons ?” 

A. I have a particular recollection of that, or 
some such expression. I considered it as a very 
happy allusion to events which occurred in the 
State Legislature. 

Mr. Harper. You considered it as calculated to 
have a persuasive influence ? 

A. That was not my language. The senti- 
ment I think was this. He regretted to see sons 
taking _ in destroying the fair fabric their 
fathers had raised. He spoke feelingly on this 
point. 

Mr. Harper. Had you any other conversation 
which tended to impress the substance of the 
charge on your memory ? 

A. Ido not recollect. I was very attentive to 
the charge. I observed Mr. S. H. Smith to be 
present ; and it was observed at the time that we 
might expect to see an accurate statement of the 
charge from him, as he could detail what he 
heard with great precision. I recollect to have 
looked at the statement published in the National 
Intelligencer at the time it appeared, and I thought 
it gave a faithful view of the substance of the 
charge, quite as strong as the charge itself. 

Mr. Nicholson. Did Judge Chase say anything 
of the motives of the members of the Legisla- 
ture of Maryland ? 

A. He did, according to my impression. 

Mr. Nicholson. What were the motives he as- 
cribed to them ? 

A. As I understood ‘him, the motive he as- 
cribed to them, was to get rid of the judges, and 
not the system. 

Mr. Nicholson. He did certainly, then, allude 
to the motives of the members of the Assembly 
of Maryland ? 

_ A. [think he did. If he did not, that was the 
er produced on my mind by what he 
said. 

Mr. Nicholson. Do you recollect whether Judge 
Chase did at the close of his charge recommend 
to the members of the grand jury to return home, 
and prevent certain laws from being passed? 

A. I think that was the result which he drew 
from what he had previously said. 


James Winchester, sworn. 
Mr. Harper. Please, sir, to state to this court 
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your recollection respecting a charge delivered 
by Judge Chase in the circuit court of Maryland 
in May, 1803? 

Mr. Winchester. As already stated, that court 
sat in May, 1803, in a room in Evans’s tavern. 
The court and gentlemen of the bar sat round 
several dining tables. I sat on the left of Judge 
Chase, and the jury were on his right. He ad- 
dressed a charge to them, the beginning of which 
was in the usual style of such addresses. He 
then commenced what has been called the politi- 
cal part of the charge, with some general obser- 
vations on the nature of government. He after- 
wards adverted to two measures of the Legisla- 
ture of Maryland; the first related to an altera- 
tion of the Constitution on the subject of suf- 
frage; the other contemplated an alteration in 
the judiciary. -He commented on the injurious 
tendency of the principle of universal suffrage, 
and deprecated the evil effects it was likely to 
have. Incidental to these remarks, he adverted 
to the repeal of the judiciary law of the United 
States. Isay incidental, for my impression was 
that his object was to show the dangerous con- 
sequences that would result to the people of Ma- 
ryland from a repeal of their judiciary system, 
and to show that as the act of Congress had in- 
flicted a violent blow on the independence of the 
federal judiciary, it was more necessary for the 
State of Maryland to preserve their judiciary 
perfectly independent. I was very attentive to 
the charge for several reasons. I regretted it as 
imprudent. I felt convinced that it would be 
complained of; and I am very confident from my 
recollection, and from the publications respecting 
it, which I afterwards perused, that all the polit- 
ical observations of the judge related to the State 
of Marvland. 

Mr. Harper. Did the judge appear to deliver 
the charge from a written paper ? 

A. Thave sat in the circuit ever since 1800. 
Judge Chase has a kind of standing form in his 
charges on the general subject of crimes and of- 
fences. When there is much business expected 
to be transacted he goes into a detailed view of 
the duties of a grand jury. When there is little 
business he contents himself with a charge of a 
different form. When he delivered this charge, 
he had in his hand a marble covered book. 

Mr. Harper. (Showing him a book.) Do you 
think this was the book ? 

Mr. Winchester. I believe it was. There were 
occasional pauses during the delivery ; he turned 
backwards and forwards, and read sections from 
different parts of the book. At the conclusion of 
particular sentences he lengthened out the tones 
of his voice, and made a pause, as if to arrest the 
attention of the jury. Though I cannot say that 
there was not a word or expression introduced 
that was not written, yet my impression is that 
he delivered the whole from the book before him. 

Mr. Harper. Did you hear any expressions ap- 
plied to the present Administration, or was the 
Administration mentioned at all? 

A. My impression is very strong that neither 
the present Administration was mentioned, or the 
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views or designs of any member of it in any | 
manner whatever. I am confident of this, be-| 
cause if such remarks had been uttered, they | 
would have made a strong impression on my | 
mind. 3 | 

Mr. Harper. Did you ever hear the judge al-| 
lude to such topics in his charges ? | 

A. Inever heard Judge Chase in any of his | 
charges reflect on any Administration. I have 
heard a great many charges of his, containing po- 
litical matter, and they have been all rather cal- 
culated to support the existing Administration. 

Mr. Harper. Have you heard any since 1800? | 

A. I recollect no particular charge delivered by | 
him since that time. 

Mr. Harper. Was the general tenor of his 
charges since and before 1800 calculated to sup- 
port the laws? ; 

A. I think there has been this difference. Those | 
delivered before 1800 called on the jury to sup- | 
port the measures of the Government as wise and 
upright ; since that period he has made no allu- | 
sion to the measures of the Administration. 

Mr. Harper. But his general practice has been 
to recommend to them the observance of law, 
and the support of government ? 

A. He generally addressed the jury on the ne- 
cessity of obeying the laws: that has been the | 
tenor of his charges at all times. 

Mr. Key. In a criminal case, when a question | 
of law arises, is not the opinion of the court al- | 
ways taken ? | 

A. Except in a case which occurred between | 
the present Secretary of the Navy and myself. | 
(The details of this case were not heard.] I} 
never knew an instance in which the direction of | 
the court was not taken, and I know no instance | 
in which counsel attempted to controvert the | 
opinion of the court on a point of law. 


Mr. Key. Have you ever known counsel ad- 
dress a jury ona point of law after it had been 
decided by the court? 

A. Never. 

Mr. Martin. 
rous to do so? 

A. I have always thought so. 

Mr. Nicholson. I will ask you whether Judge 
Chase recommended to the jury, on their return | 
home, to use their exertions to prevent the adop- | 
tion of a depending law ? 

A. Ido not know whether the recommenda- | 
tion came from the judge in language and terms. 
I rather think it flowed as an inference from what 
he had said. 

By a Senator. In any criminal or civil case, | 
did you ever know the court give an opinion | 
without being required by counsel ? 

A. LI recollect no instance, except in a general | 
charge to the grand jury, or in summing up the 
testimony at the end of the trial? 

Mr. Randolph. I will ask whether the case you | 
allude to is, after both parties have been heard, at | 
the end of the trial ? 

A. Certainly, sir. 

Mr. Martin. I willask you whether in any case, 
where the law is settled, and counsel go into an 


Would it not be deemed indeco- 


i 
| 





argument on the point of law, the court do not 
frequently stop them ? 

A. It.is difficult to give a correct answer to 
this question. It is certain that it often happens, 
that in arguments on points of law, the court 
check the counsel, and say they are too clear to 
be controverted, and, to prevent delay, beg the 
counsel to pass over them. 





Tuespay, February 20. 


The Court was opened at 10 o’clock, A. M. 

Present: the Managers, accompanied by the 
House of Representatives, and Judge Chase at- 
tended by his counsel. 

At the instance of Mr. Harper, 


Edward Tilghman was called, 

Mr. Harper. Do you recollect any instance of 
an adjournment of the circuit courts of the Uni- 
ted States ? 

Mr. Tilghman. I recollect in the year 1801, 
that at a circuit court of the United States, 
where Judges Tilghman, Griffith, and Basset 
were on the bench, which was held at Philadel- 
phia, there was an adjournment on the 26th or 
27th of October to some day early in January 
ensuing. The court adjourned because they were 
obliged to hold a court in Bedford, which was in 
the western district of Pennsylvania., I recol- 
lect that in the court held in Philadelphia, they 
were not able to go through the business before 
them, particularly in the case of Peter Blight’s 
assignees. The court consulted with the bar on 
the adjournment, and the sentiment was unani- 
mous that an adjournment could take place. After 
the court was held in Bedford, it was again held 
in Philadelphia, in the month of January; the 


| cause I have mentioned was tried, and I believe 


several others. 
Mr. Harper. What is the distance of Bedford 


| from Philadelphia ? 


Mr. Tilghman. I believe between one hundred 
and one hundred and fifty miles. In the last year 
in the month of May, while Judge Washington 
was holding a court in Philadelphia, he learned 


| that an attempt had been made to set fire to his 


house; in consequence of that circumstance and 
the situation of his family he was obliged to 
leave town. He and Judge Peters consulted on 
the course proper to be pursued in case the yel- 
low fever should be in Philadelphia at the usual 


time at which the court met, and it was agreed 


that Judge Peters should in that case open the 
court and adjourn it over to January. This was 
agreed after consulting the bar, and I do not rec- 
ollect that there was any difference of opinion 
among them. The court had commenced in 
April, and this determination was made some 
time in May. 

Mr. Martin. Did the judges, after holding a 
court at Bedford, return to their homes before the 
adjourned court was held in Philadelphia ? 

Mr. Tilghman. According to my impression 
they certainly did ; there was little or no business 
done at Bedlond, where they either broke up the 
day on which they met, or on the day after. 
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Mr. Randolph. Have you ever known of a bill | are there any peculiar reasons why they would 


of exceptions in a criminal case in the courts of 
the United States ? 

Mr. Tilghman. Never. I recollect in the case 
of the United States vs. Worrell, which was an 
attempt to corrupt Mr. Tench Coxe, the verdict 
was against the defendant, and there was an ar- 
rest of judgment. There wasa division of opin- 
ion whether it was an offence at common law, and 
there was a talk of a writ of error. It was said 
at the bar a writ of error would not lie, and I 
think when it was mentioned to the court, they 
said the same thing, under the idea that writs of 
error were confined to civil cases. 


Thomas Chase, sworn. 

Mr. Harper. Please to look at that paper, (show- 
ing a paper.) Do you know the handwriting of 
it $ 

Mr. Chase. I do not. 

Mr. Harper. Will you look at that book; do 
you know whose handwriting it is? 

Mr. Chase. I do. 

Mr. Harper. Did you copy it ? 

Mr. Chase. I did. 

Mr. Harper. This is exhibit No. 8, (charge of 
Judge Chase,) it contains the whole of the charge ; 
from what page did you copy it? 

Mr. Chase. From page 13 to the words “ fathers 
erected.” 

Mr. Harper. 
book ? 

Mr. Chase. From a paper in my father’s hand- 
writing, except some few words interlined by way 
of correction. : 

Mr. Harper. When did you copy it ? 

Mr. Chase. A few days before May term 1803, 

Mr. Martin. Have you made any alterations in 
it since ? 

Mr. Chase. No, sir. 

Mr. Harper. We will offer this book in evi- 
dence. 


From what did you copy the 


Philip Moore, sworn. 


Mr. Harper. Do you know that book? (Show- 
ing him the same book above referred tv.) 

Mr. Moore. Judge Chase is in the practice of 
delivering his charges from a book. I saw him 
deliver his charge in May, 1803, from a marble- 
covered book, which I believe is the same with 
that book. 

Mr. Harper. Did he appear to read the whole 
time he was delivering that charge ? 

Mr. Moore. He appeared to me to do so; he 
occasionally raised his eyes from the paper before 
him, and spoke with more than common empha- 
sis, but he still appeared to speak from the book. 

Mr. Harper. Did you hear anything said by 
him about the present Administration? 

Mr. Moore. I have never heard the judge in 
courts of justice speak of the present Administra- 
tion. 

Mr. Harper. Do you think in the charges he 
said anythiag about the Administration? 

Mr. Moore. I do not. 

Mr. Harper. Had he made any such remarks, 


have made a strong impression on your mind? 

Mr. Moore. I[ think they would have made-a 
strong impression, as my impressions were always 
in favor of the administration, while Judge Chase’s 
Were against them. 

Mr. Randolph. Was there any recommendation 
to the jury, when they returned home to use their 
influence to prevent the passage of certain laws? 

Mr. Moore. I do not know that there was; there 
may have been, but if there was, 1 have no re- 
collection of it. 


Walter Dorsey, sworn. 


Mr. Harper. Please to inform the court whether 
you were at a circuit court held at Baltimore 
in 1803? 

Mr. Dorsey. I was. 

Mr. Harper, Were you present when Judge 
Chase delivered a charge to the grand jury? 

Mr. Dorsey. I was. 

Mr. Harper. Was you in such a situation as to 
hear that charge? 

Mr. Dorsey. I was. 

Mr. Harper. Were you near Mr. Montgomery ? 

Mr. Dorsey. I was; I think there was only one 
person between us. 

Mr. Harper. Did you attend to the charge ? 
Mr. Dorsey. I attended to what is generall 
called the political part of it, because it was novel, 
and contained speculations with respect to gov- 
ernment in general, and remarks on national and 

State laws. 

Mr. Harper. Do you recollect anything in it 
respecting the Administration ? 

Mr. Dorsey. I do not, I recollect a part of it 
relating to the State and national judiciary, and 
to universal suffrage. I did not hesitate to state 
that it was an indiscreet thing; my attention 
was particularly drawn to it by seeing in the 
room the editor of a newspaper, and from expect- 
ing that it would be the subject of newspaper 
animadversion. 

Mr. Harper. Do you think Judge Chase made 
any remarksrelative tothe present Administration? 

Mr. Dorsey. Ido not. I have no distinet re- 
collection of any such. I think if he had made 
such remarks, I should recollect them; there is 
another circumstance of which [ am not positive, 
whether he did at the end of the charge, recom- 
mend to the jury to use their exertions to repeal 
certain laws of the State of Maryland, or whether 
I drew a construction in my own mind to that 
effect, from what he said, I cannot say, though it 
is impressed on my mind that the former was the 
case. 

Mr. Harper. Did he appear to read the charge ? 

Mr. Dorsey. He did, he appeared occasionally 
to throw his eyes off the paper. 

Mr. Harper. Did he appear to throw his eyes 
off for a longer time than is usual with a person 
who is reading his own composition ? 

Mr. Dorsey. No, he did not. 

Mr. Harper. You are of opinion that he read 
the whole from a book ? 

Mr. Dorsey. It appeared so to me. 
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John Purviance, sworn. with whom Judge Chase was not on good terms ? 

Mr. Harper. Please to inform this honorable} Mr. Purviance. I think there were. 

Court whether you was present at a circuit court | Mr. Harper. Did you ever know Judge Chase 
held at Baltimore in May, 1803 ? after having decided a point, hear counsel against 

Mr. Purviance, I was. his own opinion, and upon hearing, induced to 

Mr. Harper. State what happened on that oc- | decide differently ? ; ’ 
casion. Mr. Purviance stated a case in which the judge 

Mr. Purviance. I do not pretend to recollect | had retracted his opinion upon argument in a 
everything which occurred ; but as I attended to | case in which he had been employed, and added 
what Judge Chase said in his charge to the grand | that notwithstanding the pride of opinion to which 
jury, I think I have a pretty distinct recollection | men were liable, he had observed in Judge Chase 
as to the manner in which he delivered that ad- | an almost unparalleled disposition to hear his 
dress; he appeared to me to read the whole from opinions contested, and when mistaken to relin- 
a written paper laying before him. I never ex- | quish them. 
pected that this inquiry would have been made of 
me, and after such a lapse of time I can only 
speak of the impressions now on my mind. 

Mr. Harper. Do you recollect whether Judge 
Chase made any mention of the present Federal | (224 to the sain een 
Administration, and what was it ? | Mr. Brice eT a shees and attended to the 

Mr. Purviance. I have no recollection that he | .poce very particularly 
mentioned it, but as it was identified with the re- | “yr. Harper. Was that charge spoken extem- 
peal of the law for establishing the circuit court | is read f book? 

f the United States, and so far as the Executive | POV OT WWas Mt rede trom a book? 

. Mr. Brice. I kept my eyes steadily upon the 


composed a part of the Legislature, he may have judge, and 1 conceived that he read the whole 


| 
mentioned the Administration. e : ae 
Mr. Harper. Was there any particular mention | from @ paper, as is customary with him in deliv- 

. ee ae y.P ering a charge to the grand jury. 


"Mit. Purvianee. No, si, nothiog of the kind; 1| .,Mif- Harper. Have you a distinet recollection 
: . : vy. | Of the latter part of the charge 
rare aanrones eee h: 7 wes ae Mr. Brice. I have no recollection of the words, 
cat deeaMandice that nae siasark wg ae th — think I recollect their general nature and 
| : ency. 
the Executive Department of the United States. “tee Therded Did he say anything respectinc 
Mr. Harper. Was there nothing said about pre- , ; me Wp Mees, any a 


or fairly obtained ? the present Administration ? 
Se ees . Mr. Brice. Not in the slightest manner, further 
Mr. Purviance. I think if such an expression 


had been used, it would have struck me forcibly, | than mentioning the repeal of the judiciary law 


?* of the United States, which he mentioned inci- 
for shortly after the charge had been delivered, in | dentally in the course of his observations on the 


at} stle i 6, | 7 s ° 

a convertion among some geniomen onto: |aleatons of the Juicy system 1h the Sit 
by Judge Chase were impeachable. I thought | os eres) eee ming mnie te oe _ 
o > { 2 Te 

these kind of charges ought notto be deliveredfrom | a ni , or he ~ f - th re eet 
the bench, but I did not observe that anything | rd ell gag wl a! Ag rem se agate aie gom! aay 
eink Aili tian tenes afd ndinen ts emenatan | delivered, in talking over this subject with Mr. 
eens | Stephen, I recollect that I rather thought it was 
“— Harper. Please to inform this honorable an mas tater rector Nm, bee, art dig 
Gieecs dein cane tes Ghimnnned to nanadien. (tee advice of the court on that point. Indeed I 

y P am pretty sure the words were not used. 


law in the courts where Judge Chase presides ? Mr. Martin. Do I understand you right? You 
. . } ee . > . 

+13 Sadie > ee te ay | say he had no allusion to the present Administra- 

F. Sharper. 2S it not Ais practice irequently t0 | tion, but in connexion with the repeal of the law 


interrupt counsel ? | ve ; 
Mr. Parviance, I think so; but I always at-| aor Marines. as it was likely to affect the 


tributed it to his quickness of apprehension, which | 
induced him rather to anticipate counsel than to 
listen to them; this I always ascribed to his supe- 
rior sagacity. 

Mr. Harper. Have you seen any difference in 


his interruptions between counsel with whom he | 





Nicholas Brice, sworn. 
Mr. Harper. Please to inform this honorable 
Court whether you was at a circuit court held in 
May, 1803, when a charge was delivered by Judge 


Mr. Brice. So far as I recollect, he made use of 
no other expression, but mentioned the repeal of 
| that law to show the evil tendency of such meas- 
| ures as it regarded the judiciary of Maryland. 


James P, Boyd, sworn. 
was supposed to be on ill terms, and those with; Mr. Harper. Please to inform this honorable 
whom he was on good terms? Court whether you were present at the circuit 
Mr. Purviance. I never observed any difference | court held in Baltimore in May, 1803, and what 
in his conduct arising from a consideration of | occurred at that time ? 
rsons, but it always appeared to me to arise; Mr. Boyd. I was there, but I do not know 
rom the manner in which gentlemen treated the | whether I was there at the opening of the court, 
subject. but I was there when the charge was delivered to 
Mr. Harper, Were there gentlemen at the bar} the grand jury. After Judge Chase had gone 
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through that part of the charge which is an in- | thing of the kind, either that they were weak, or 
struction to the grand jury relative to the duties | of their having unfairly acquired power; such 
of their office, he proceeded to make some further | an idea was mentioned in no way, unless it be in- 
observations, to which I paid particular attention | ferred from the remark on the repeal of the law 
because they were novel to me. I was under an | establishing the sixteen circuit judges. 
impression at the time that Judge Chase was; Mr. Harper. If such a sentiment had been ut- 














watched. tered, it would not have escaped your notice ? 
Mr. Harper. Did the judge read thecharge from | Mr. McMechin I think it would not. 
a book ? Mr. Harper. Had you any conversation about 


Mr. Boyd. To the best of my recollection he} this charge? If you had, please to inform when, 
did read it, but he cast his eyes off from time} with whom, and what was it? F 
to time, in the manner described by Mr. Mont-| Mr. McMechin. About five minutes after the 
gomery. I thought at the time the political part | charge was delivered I left the court room: going 
of the charge would bear hard upon him, because | down stairs I met Mr. Montgomery, and I asked 
I observed Mr. Montgomery paying particular at- | him, or he asked me, what was thought of the 
tention to the address of the judge, which wasan | charge? After a few observations, he said it was 
animadversion upon the measures Mr. Montgom- | such an one as Mr. Chase would be impeached 
ery had been anxious to carry in the Legislature | for. This drew my attention pointedly to the 
of Maryland. I do not, however, recollect the | charge itself ; after this, I heard of the publica- 
words which were used ; those who paid it more | tion in the American, but I did not see it. I met 
attention are likely to be more correct. | afterwards with a publication in the Anti-Dem- 
Mr. Harper. Did that charge contain a senti- | ocrat, which paper I took, purporting to be the 
ment like those you have heard, that the present | charge of Judge Chase. I have conversed with 
Administration was weak, or wicked, &c. ? | gentlemen of both parties on the publication, and 
Mr. Boyd. I have nota scintilla of recollection | it appeared to them as itdid appear to me, and as 
of a word of the kind, no further than as an in-| [ still think it is, substantially the charge deliv- 
ference to be drawn from what was said in relation | ered by the judge. 
to the repeal of the Judiciary law. Ihave,how-| Mr. Harper. Has that opinion rested on your 
ever, a faint trace of the idea in my mind, not| mind ever since you heard the charge and read 
from my own recollection, but from having re-| the publication ? 
peatedly heard it stated that there was sucha; Mr. McMechin. It has always so rested on my 
remark made in the charge. mind, and I have never read anything on the sub- 
Mr. Harper. Have you any reason to believe | ject since. 
that if such an expression had been used it would | William S. Gov 
have struck you so forcibly as to enable you now UnaM-S. Crovane, sworn. 
to recollect it, and what is the reason ? Mr. Harper. Was you at the circuit court of 
Mr. Boyd. The reason is this. I thought a| Baltimore in May, 1803? 
charge of that kind was both imprudent and im-| , Mr. Govane. I was, and heard the charge de- 
proper; reflecting on the present Administration, livered by Judge Chase. The room in which the 
of which he formed a part, I should have remarked | Court was held was a long one, ina tavern; a 
it in a particular manner ; and it is for this reason | Tange of tables formed the bar, and the seats 


I think hedid not use it. If he did, it has wholly | atound were occupied by professional gentlemen. 


escaped my recollection. | went to the bottom of the table, opposite to 
oh ik ; Judge Chase, and directed my attention towards 
William McMechin, sworn. | him. Whilst he was delivering his charge he 


Mr. Harper. Inform this honorable Court whe- | appeared to read it from a book, but generally 
ther you was present at the circuit court held at | ended the sentences by looking towards the grand 


Baltimore, in May, 1803? | jury ; except this circumstance, he appeared to 
Mr. McMechin. I was present and heard the | read the whole time. 
charge delivered by Judge Chase tothe grandjury.| Mr. Harper. Do you retain a distinct recollec- 


Mr. Harper. Was you ina situation to hear the | tion of the substance of what the judge said ? 
charge distinctly? How near was youto thejudge?| Mr. Govane. I think I do. 

Mr. McMechin. I was near the door of the| Mr. Harper. Do you remember any part con- 
room, about five yards distant from the judge. 1) taining animadversions on the present Adminis- 
saw the judge delivering the charge, but whether | tration, such as that they were weak, feeble, or 
he kept his eyes constantly on the book I cannot | incompetent ? 
say, as I did not keep my eyes steadily upon him;} Mr. Govane. I think no such words were used. 
but it appeared to me that he read from the book | If I could swear to a fact negatively after sucha 
throughout. lapse of time, I could swear that no such expres- 

Mr. Harper. Have you a recollection of the lat- | sions fell from the judge. He said that a Mon- 
ter part of that charge ? archy might be free, and a Republic a tyranny ; 

Mr. McMechin. | think I have. and then proceeded to define what a free govern- 

Mr. Harper. Have you any recollection of his ‘ ment was. 
having said anything against the present Admin-| Mr. Harper. Then you have no recoliection of 
istration ? | any reflection made upon the present Administra- 


Mr. McMechin. I have no recollection of any- | tion ? 
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Mr. Govane. I have not the mast distant idea 
that such an expression was used. 

Mr. Harper. Would you have remembered them 
if they had been used ? 

Mr. Govane. I think I should, as I had a con- 
versation with a friend respecting it soon after it 
was delivered ; and I paid particular attention to 
the charge, because it came from Judge Chase, a 
man of great celebrity, and I wished to draw 
what information I could from such a respectable 
source ; everything arrested my attention, and it 
appeared that the attention of the whole company 
was fixed upon the judge. 


John Campbell, sworn. 


Mr. Harper. Did you attend the circuit court 
held at Baltimore in 1803, and in what capacity ? 

Mr. Campbell. I attended that court as a grand 
juror and was appointed foreman. 

Mr. Harper. Do you recollect the charge that 
was then delivered by Judge Chase ? 

Mr. Campbell. I recollect some parts of it, but 
not the whole. I paid a particular attention to 
that part which described my duties as a grand 
juror, and have some recollection of the latter 
part. I kept my eyes constantly upon the judge. 

Mr. Harper. Did he read the charge, or speak 
it extempore ? 

Mr. Campbell. He appeared generally to read 
it, taking off his eyes from the book from time to 
time, but never for a longer time than what is 
usual for men to express the words they retain in 
their memory from their own composition. 

Mr. Harper. Have youa distinct recollection of 
the latter part of the charge ? 

Mr. Campbell. I cannot say I havea distinct 
recollection of any particular part of the charge, 
though I remember its general tendency. 

Mr. Harper. Do you remember to have heard 
the present Administration censured as weak, 
feeble, or incompetent, &c. ? 

Mr. Campbell. I have not the slightest recol- 
lection of any such expressions, if they were used 
they have altogether escaped my memory. 

Mr. Harper. Was there any allusion to the 
present Administration ? 

Mr. Campbell. No, sir. 

Mr. Harper. If such words were uttered, is 
there any circumstance which would have im- 
pressed them on your memory ? 

Mr. Campbell. I should have thought them 
very improper, and that would have fixed them 
in my mind, but I have no trace of any such im- 
pression. 

Mr. Nicholson. You gave a deposition before 
the committee on this point? 

Mr. Campbell. I did, sir. 

Mr. Nicholson. Did you say that the judge re- 
commended to the jury, when they returned home, 
that they should use their influence to prevent 
the — e of certain laws then pending before 
the Legislature of Maryland ? 

Mr. Campbell. It does appear still to me that I 
heard some such expression. I have thought of 
it repeatedly since, and I continue to believe that 
the judge gave the jury that advice. 
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Mr. Harper. Was the exhortation made by the 
judge, or is it an inference you draw in your own 
mind ? 

Mr. Campbell. Some such expression fell from 
him, and it is not an inference formed in my 
mind. 

William Cranch, sworn. 


Mr. Harper. Were you present at the circui 
court held at Baltimore in 1803? 

Mr. Cranch. I was. The court was held at 
Evans’s tavern, in Baltimore. Judge Chase was 
seated in an arm-chair, at one end of a long table 
placed before him. The grand jury were on his 
right, some sitting on benches placed along the 
wall and others standing. I stood myself about 
fifteen feet from the judge, who was sitting dur- 
ing the whole time he was delivering his charge; 
he generally held the book in his hand. 

Mr. Harper—(showing a book.) Is that the 
book ? 

Mr. Cranch. He appeared to be reading from 
such a book. 

Mr. Harper. Did he read the whole, and did he 
read constantly ? 

Mr. Cranch. He appeared to me to read the 
whole charge, but I did not keep my eyes so con- 
stantly fixed upon him as to declare positively 
that he did. 

Mr. Harper. Were there variations in his man- 
ner of delivering the charge, as if he was at one 
time reading and at another speaking ez tempore? 

Mr. Cranch. He delivered some parts with 
more emphasis than others. .He often raised his 
eyes from the book, but I did not observe that he 
repeated more than one sentence without recur- 
ring to the book; he repeated no more than a man 
might repeat after running his eyes hastily over 
a passage. 

Mr. Harper. Did he raise his eyes for a longer 
time than a man might be supposed to do who 
was reading a composition of his own? 

Mr. Cranch. I do not think he did. 

Mr. Harper. Do you recollect the latter part of 
the charge? 

Mr. Cranch. I recollect more of the latter part 
than of the beginning, because I paid more atten- 
tion to the latter part. 

Mr. Harper. Do you recollect any sentiments 
expressed relating to the weakness of the present 
Administration, and that they were not employed 
in promoting the public good, but in preserving 
ill-gotten power? 

Mr. Cranch. No, sir, there was no such expres- 
sion, as I recollect. 

Mr. Harper. Was there any expression at all 
relative to the present Administration ? 

Mr. Cranch. Not as an Administration, nor 
anything alluding to the Administration separate 
from the Government of the United States. 

Mr. Harper. In what way was the Government 
alluded to? 

Mr. Cranch. By alluding to the repeal of the 
act of February, 1801, for the establishment of the 
circuit judges. I recollect no other measure of 
the General Government which was alluded to, 
or any allusion to the present Executive. 
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Mr. Harper. I will now offer in evidence the | Exhibit No. 7 contains extracts from the Mir- 
book containing the charge of Judge Chase at | ror of the Times, which are offered for the pur- 
Baltimore, which has been proved to be that from | pose of verifying the statement of the respondent; 
which he read his charge; it will be unnecessary | the first is contained in the paper of Wednesday, 





to read it as it is left on file, and we wish to save 
the time of the court. 

The written book was then returned to the 
clerk’s table. 

Mr. Harper said he wished to ask a question of 
Mr. MeMechin. 





| February 5, 1800, and the second in that of Feb- 


ruary 8th. 
Mr. Randolph. The exhibits are those which 
accompanied the respondent’s answer and pleas. 
Mr. Martin. They are, and we here close our 
testimony, adding only the letter of Governor 


Mr. MeMechin was called, and Mr. Harper in- | Claiborne, who has acted on the same principle, 
quired if he had rightly understood him, when he | and given to the world his political opinions on 


said that a few minutes after he had left the court 
room he met Mr. Montgomery on the stairs, and 


| various subjects. 


Mr. Randolph. One of our witnesses has ar- 


Mr. Montgomery stated to him that Judge Chase | rived in town, and we wish that he should be 
would be impeached. Did Mr. Montgomery at | called. 
that time say for what he would be impeached, | 


or that he would be impeached for reflecting upon | Thomas Hall was called, and sworn. 


the Administration ? 

Mr. MecMechin. He said the judge would be 
impeached, but I do not recollect that he said any 
thing about his being impeached for reflections 
upon the present Administration. I thought he 
felt hurt on the subject of the alterations in the 


Judiciary of Maryland, which had been much | 
talked of, and for which he had been an advocate | 


in the State Legislature. 
Mr. Harper. In order to show that it is the cus- 


tom of the courts in this country to deliver polit- | 
ical charges to the grand juries (a practice which | 
I am ready to admit is indiscreet,) I wish to be | 
indulged in a narration of what has been the | 


practice, and then this honorable Court will be 
convinced that it did not originate with the pres- 
ent respondent, but that he followed the track 
which had been a long time marked out. For 


this purpose I will refer to several transactions | 


which have taken place. First in the year 1776,on 
the 27th April, an address was made to the grand 
jury in the State of South Carolina, by William 
i. Drayton, (vol. 1 of Ramsay’s history of South 
Carolina, page 103.) A further evidence that the 


custom obtained is derived from the address of | 


the executive council of Pennsylvania, wherein it 
is recommended that the judges of the Supreme 
Court make mention in their charges of various 
subjects of a political nature; it is under date of 
October 8th, 1785—American Museum, vol. 1, p. 
228. I will also offer in evidence a charge deliv- 
ered by Judge Iredell in Pennsylvania, previous 
to the trial of Fries in 1799. 
part only which may be denominated political. 

I will also offer in evidence the general noto- 
riety of the practice in this country for thirty 
years past, to enforce from the bench political 
principles, and to defend political measures; a 
practice which we contend universally prevailed. 


I will submit a paper yesterday referred to as | 
evidence on the 7th article; a charge delivered | 


by Chief Justice McKean on the 27th November, 
1797. In this charge the learned judge, whose 
eulogium has been so boldly pronounced, discus- 


ses the doctrine of libels, and after a variety of 


pertinent observations, goes on as follows: 
[Mr. Harper here read extracts from the above 
charge. | 


I will adduce that | 


Mr. Nicholson. Were you at Baltimore when 
| the charge was delivered by Judge Chase, and do 
| you recollect the language he made use of in ad- 
| dressing the grand jury? 

Mr. Hall. I do not recollect the particular lan- 
guage used. I paid very little attention to what 
was there transacted. 

Mr. Nicholson. Do you recollect the subjects 
' generally on which he spoke? 

Mr. Hall. I havea general impression. but I 
cannot be particular. 

Mr. Nicholson. Did he mention the present Ad- 
ministration as weak and feeble ? 

Mr. Hall. My impression is that he mentioned 
| them, or I inferred it from what was said. 

Mr. Nicholson. Did he mention them in such 
a Way as to cast an odium upon them ? 

Mr. Hall. I could not identify the language of 
Judge Chase, even if it were laid before me. 
| Mr. Nicholson. Do you recollect his reeommen- 
| dation to the jury to use their exertions to pre- 
| vent the passage of particular laws? 
| Mr. Hall. I think he used language in sub- 
| stance to that effect. 

Mr. Nicholson. In what way did he speak of 
the Administration ? 

Mr. Hall. I do not recollect particularly the 
| manner. 

Mr. Nicholson. Is it your general impression 

| that he mentioned the Administration ? 

Mr. Hall. I think he did, or else I inferred it 

| from what he said. 

Mr. Randolph. Although you do not recollect 

| the precise expressions of the judge, you inferred 

| from what he said that his design was to convey 

| to the by-standers the idea that the Administra- 
tion was weak or wicked ? 

| Mr. Hall. Yes, sir, those are my impressions. 

Mr. Nicholson. Were you on the jury? 

Mr. Hall. Yes, sir, I was on the petit jury. 

Mr. Rodney here adduced a list of the grand 

| jury for the circuit court held in the year 1800, 

_in the State of Delaware. 

| Mr. Randolph wished that Mr. George Hay 

| might be called to explain part of his testimony; 

| that part which related to the conversation be- 
| tween the marshal and himself, when the former 
was in pursuit of Callender. 
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George Hay was accordingly called. 


Mr. Randolph. Did you endeavor to dissuade 
the marshal from the execution of his duty in the 
arrest of Callender ? 

Mr. Hay. I certainly did not, and Mr. D. M. 
Randolph could not mean to convey to this hon- 
orable court that idea. I should have been pre- 
vented from doing this by two considerations, one 
exclusively relating to myself, which I need not 
explain; the other, that I had a better opinion of 
Mr. Randolph than to suppose he would listen to 
any such suggestions. I did tell him that in my 
opinion he would not be able to get Callender, as 
I understood that he had attempted to make his 
escape, and in the place in which he was, it would 
be impossible for the marshal to discover him. 

Mr. Randolph. Did you mention to him that 
he (Callender) would surrender at the next term ? 

Mr. Hay. I am not certain, but I believe I did. 

Mr. Randolph. Were you at that time retained 
as counsel for Callender ? 

Mr. Hay. I was not retained as his counsel at 
that time, nor ever after ; but I intended to appear 
in his defence for the sake of defending the cause, 
not for the man. 

Mr. Randolph. Were you averse to proceed in 
the trial at that term for any particular reason ? 

Mr. Hay. I did not wish to appear before Judge 
Chase, from an impression that had been made 
on my mind in conversations with persons who 
knew him. I conceived it would be an unpleas- 
ant business for me to carry into execution the 
intention I had formed to defend Callender. This 
impression arose principally from the conduct the 
judge had manifested towards Mr. Lewis and Mr. 

allas, on the trial of Fries, at Philadelphia. He 
had there, as I understood, restrained them from 
managing the defence in the way that they thought 
proper. ‘I did not expect any greater indulgence 
or advantage than had been allowed on that occa- 
sion. I had therefore made up my mind to meet 
all the exigencies of the case with temper, but 
with firmness. The conduct of the judge on the 
trial of Mr. Thomas Cooper had also its weight 
upon my mind. A great deal was said about the 

judge’s conduct on that trial, whether correct or 
not, I do not say; but it made me unwilling to 
appear as counsel before Judge Chase, though | 
was perfectly willing to undertake Callender’s de- 
fence at the next term, before any other judge. 

Mr. Randolph. What was the political com- 
plexion of the jury which tried Collendas ? 

Mr. Hay. I am not personally acquainted with 
the gentlemen who composed that jury. I be- 
lieve some of them did not live in the city of 
Richmond, but the impression on my mind was, 
and still is, that all the persons on the jury were 
not only opposed to Callender, but decidedly so ; 
and were distinguished for the warmth of their 
political sentiments. 

Mr. Randolph. Are you acquainted with Colo- 
nel John Harvie ; what is his political character ? 

Mr. Hay. I know Colonel Harvie, but what is 
his political character I do not know. I lived at 
Petersburg and he at Richmond. I only knew 
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that it was said that he did not vote with the Re- 
publican party. 

Mr. Randolph. Are you acquainted with Mr, 
William Radford ? what are his politics ? 

Mr. Hay. He was ranked among those called 
moderate, but I am not well enough acquainted 
with him to decide upon his political character. 

Mr. Randolph. Are you acquainted with Mr. 
Marks Vanderval, and what is his political char- 
acter ? 

Mr. Hay. He is a very reserved man, but has 
been uniformly regarded as a Republican, though 
not a zealous one. 

Mr. Randolph. In criminal actions, did you 
ever hear of a bill of exceptions being filed in 
Virginia? 

Mr. Hay. Never, sir; there can be no such 
thing, it would answer no purpose ; because, from 
a criminal court there is no court which has ap- 
pellate jurisdiction. 

Mr. Randolph. But cases are transferred from 
the district courts to the general court. 

Mr. Hay. There is a particular process for that 
purpose; criminal cases are not carried up after 
trial, for the decision in that case is final; but if 
the district court are unwilling to decide, it is then 
carried up to the Supreme Court. 

Mr. Harper. I understood you to say that it was 
your intention to argue the point. What point 
did you mean ? 

Mr. Hay. I meant to contend against the con- 
stitutionality of the second section of the sedition 
law. 

Mr. Harper. Did you not mean to argue it be- 
fore the public, although you knew it would be 
unavailing if addressed to the court? Did you 
mean by that argument to acquit the traverser, or 
to produce a political effect out of doors ? 

Mr. Hay. I meant to address my arguments to 
the court; if they should work the acquittal of 
the traverser, or operate any wise in his favor, it 
was a thing to be desired; if they should affect 
also the public mind, that, too, was a desirable 
circumstance. 

Mr. Harper. I ask you now, whether you did 
not say to the marshal that Callender could not 
be defended, and that your object in requiring a 
continuance of the cause was, to gain time, and 
bring the trial nearer that period in which it was 
probable he might get a pardon ? 

Mr. Hay. I have no recollection of haying said 
anything of this kind, but if Mr. Randolph (the 
marshal) says that I expressed myself to him in 
that manner, I shall not contradict him. 

Mr. Harper. I understood him to say so in his 
testimony. 

Mr. Hay. I do not recollect it. 

D. M. Randolph was called in by Mr. Harper, 
and asked whether Mr. Hay had not said to him 
that Callender could not be defended, and that his 
purpose was to keep off the trial till the next court, 
in order to obtain a pardon ? 

Mr. Randolph. I do not recollect the words 
which were used, but I understood that Callender 
could not then be defended, and that he would 
surrender himself at the next term. I think it 
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proper to remark one thing further: there never | keep themselves in the possession of unfairly ac- 
was a panel of the jury made out or presented | quired power. I thought the judge explained his 
to Judge Chase, or any other person, till the | position by his allusion to the repeal of the law 
morning I made it out in court, before the com- | creating the sixteen circuit judges, the general 
mencement of Callender’s trial, except in the case | suffrage law of Maryland, and the contemplated 
of the grand jury, when it is handed to the judge | alteration of the Judiciary law of that State. [ 
to appoint a foreman. In setting down their | did not mean to state that he said Mr. Jefferson 
names on the list, 1 arranged them’ according to | was weak or feeble, but that the Administration 
my own idea of their respectability. or the Government wasso. This is the impres- 

Mr. Nicholson. In your conversation with Mr. | sion I then had, and now have, with respect to 
Hay, did he tell you that he wished to delay the | that part of the charge. But I did not then say, 
cause, in order to bring it nearer the time in which 
he might obtain Callender’s pardon ? 

Mr. Randolph. He did not use the words, but I 
thought he had itin his mind. I inferred it from 
the conversation. 

Mr. Randolph wished to ask another question 
of Mr. Hay, who was thereupon called. 

Mr. Randolph. Did you ever say that Callender 
could not be defended 

Mr. Hay. I cannot recollect what I may have 
said on that point, but I recollect perfectly that I 
was impressed with the idea that he could not be 








nor do I now, that I use the precise words of 
the judge; but | think I follow his spirit and his 
meaning. 

Mr. Nicholson. At the concluding part of the 
charge, did Judge Chase recommend it to the jury 
when they returned home, to use their influence 
to prevent the passage of the Judiciary bill, or 
was that an inference from what he delivered ? 

Mr. Montgomery. That part of the charge was 
in the express words, and not an inference at all. 
I recollect that shortly after I had a conversation 
with several gentlemen, who concurred with me 
defended, if the charge was either for wriiing or | in opinion that these expressions were used; and 
publishing the Prospect Before Us, for thwse facts | I recollect that on the very day the charge was 
were too notorious to be called in question. But | published in the Anti Democrat, or the day after, 
I did then think, and always since have thought, | I called these expressions to the recollection of 
that he might be defended on the ground of the | the son of Judge Chase, and observed that these 
unconstitutionality of the sedition law. parts were omitted in the printed statement. 

Mr. Randolph. Do you mean, when you say} Mr. Harper. I am desired by Judge Chase to 
that he might be defended on the ground of the | make of this honorable court the request contained 
unconstitutionality of the sedition law, that you | in the following letter, which I will read: 
would not have defended him on any other ground,| “Mr. Presipenr: The state of my health will 
such as a flaw in the indictment, or a misstate- | not permit me toremain any longerat this bar. It 
ment of the matter of the book in the indictment? |is with great regret I depart before I hear the 

Mr. Hay. Most certainly, sir, 1 meant to take | judgment of this honorable court. If permitted 
advantage of any mistake or defect that might | to retire, I shall leave this honorable court with 
appear in the indictment or in the evidence ; and | an unlimited confidence in its justice; and I beg 
that may be evinced by recurring to my objection | leave to present my thanks to them for their pa- 
against the witnesses who were concerned with | tience and indulgence in the long and tedious ex- 
Callender in the publication, when I told one of | amination of the witnesses. Whatever may be 
them that he was not bound to give testimony | the ultimate decision of this honorable court, I 
which would go to criminate himself. console myself with the reflection that it will be 

3 the result of mature deliberation on the legal tes- 
P. N. Nicholas, called, timony in the case, and will emanate from those 


| 





Mr. Key. Do they ever arraign a person for a | principles which ought to govern the highest tri- 
misdemeanor in Virginia ? bunal of justice in the United States.” — 

Mr. Nicholas. I do not recollect that they do. The President observed that the rules of the 

John Montgomery was called in at the instance | Senate did not require the personal attendance of 
of Mr. Nicholson, who desired him to explain | the respondent; whereupon Judge Chase bowed 
some parts of his testimony. in a very respectful manner, and withdrew. 

Mr. Montgomery. When I was before thishon-| Mr. Hay came again to the bar to explain the 
orable Court the first time, I stated that I should | motives which induced him to undertake the de- 
not be able to state all the charge delivered by | fence of Callender. He said he was not without 
Judge Chase at Baltimore, or any particular part | some hope that his arguments against the uncon- 
in the precise language which he used. From | stitutionality of the sedition law, although they 
the examination of a great number of witnesses | might not be conclusive with the court, would 
before this honorable court, I am induced to be- | nevertheless have some weight with the jury, 
lieve that I have been misunderstood. When I | and might operate to produce the acquittal of Cal- 
first used the word Administration, I used it not | lender. 
as the precise word he uitered, but what struck | Mr. Randolph. On behalf of the Managers, I 
my mind as being his sense. The judge seemed | have to request of the court that further progress 
to lay dewn a proposition that the administration | in the trial be postponed until to-morrow, in order 
of Government was so and so, and stated that | to give those gentlemen who follow, time to di- 
their acts were not guided by a view to pro- | gest, compare,and collate the great volume of tes- 
mote the general welfare, but principally to | timony which has beengiven. We shall be ready 
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to proceed to-morrow. There isalsoanother reason 
for this request; we expect hourly some import- 
ant witnesses, and are in hopes that they will 
make their appearance in town before the next 
meeting of the court. If, however, this should 
not be the case, we shall proceed without them. 
If they come, we presume we shall be permitted 
to take the benefit of their testimony. 

President. I understand that gentlemen have 
nothing further to offer. 

Mr. Randolph. Not, sir, at this time. 

Mr. Harper. I beg leave to state that we do not 
join in the motion for delay, though we do not 
oppose it. 

President. Is the course of the arguments on 
each side understood ? 

Mr. Nicholson. We understand that the Man- 
agers will open; that reply will be made by the 
counsel for the respondent, and that the Managers 
will then close. 

Mr. Key. This is the usual course, and we have 
no objection to it. 

The Court then rose. 











Wepnespay, February 20. 


The Court was opened at ten o’clock. 

Present: the Managers, accompanied by the 
House of Representatives in Committee of the 
Whole; and the counsel of Judge Chase. 

Mr. Nicholson. We expected a witness from 
Virginia ; but he has not arrived: a witness, how- 
ever, from Maryland is present, whom we wish 
to examine. 


Philip Stewart, sworn. 


Mr, Nicholson. Were you a member of the 
grand jury summoned to attend the circuit court 
held at Baltimore, in May 1803 ? 

Mr. Stewart. I was. 

Mr. Nicholson. Do you recollect any particular 
expressions used by Judge Chase in his charge to 
the jury ? 

Mr. Stewart. I have but an imperfect recollec- 
tion. I have never seen the charge, nor have I 
heard it read since it was delivered. 

Mr. Nicholson. Had you rot some reason for 
attending to the charge, other than your duty as 
a gene juror ? 

r. Stewart. There were some things which 
struck my mind with some force. 

Mr. Nicholson. Had you not been a member of 
the Legislature of Maryland ? 

Mr. Stewart. I had. 

Mr. Nicholson. Did he not throw some censure 
upon the members of that State Legislature ? 

Mr. Stewart. I felt something of the kind, but I 
cannot tell his expressions. 

Mr. Nicholson. Do you recollect his speaking of 
the sons of some gentlemen who had assisted in 
framing the constitution of Maryland; what were 
his expressions ? 4 + el 

Mr. Stewart. If I were to hear the charge read 
I could perhaps point them out. 

Mr. Nicholson. I will state the question more 
precisely.—Did he use the words degenerate sons, 
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and apply that epithet to the mem 
gislature ? 

Mr. Stewart. To the best of my recollection he 
did ; he spoke of degenerate sons of fathers who 
had formed the constitytion of the State, which 
they were about to destroy by the introduction of 
the general suffrage bill. 

Mr. Nicholson. Did he recommend to the grand 
jury when they returned home, to use their influ- 
ence to have such men elected as would vote 
against the judiciary bill then pending before the 
Legislature ? 

Mr. Stewart. I do not recollect. 

Mr. Harper. I will ask you, sir, whether the 
word degenerate was inferred by you, or did you 
actually hear it. 

Mr. Stewart. I believe I heard it. 

Mr. Martin. Have you everseen any publication 
of the charge ? 

Mr. Stewart. I have not. 

The President. If no further witnesses are to 
be introduced, | would inquire whether gentlemen 
consider it necessary to detain those who have 
been examined ? 

Mr. Nicholson. Itispossible that gentlemen may 
differ in their account of the testimony; but if 
there is no dispute on that point the witnesses [ 
think may be discharged. 

Mr. Martin. There is a list of the grand jury 
summoned at the circuit court in Delaware ; I do 
not know for what it is filed ; until we are informed 
on that point we shall be under the necessity of 
detaining the witnesses from that State. Is it in- 
tended to show that there were men of different 
political sentiments on that jury ? 

Mr. Rodney. We have nothing more to prove 
from that list than what has already been stated. 

Mr. Harper said the counsel for the respondent 
would have no objection to discharge all the wit- 

nesses; but must object to discharging part of 
them. 

The President. If the gentlemen do not agree 
upon the discharge of the witnesses, I will take the 
sense of the Senate upon the point. 

Mr. Harper. The particular situation of Mr. 
Tilghman’s family requires his return to Philadel- 
phia. I must therefore request that his further 
attendence be dispensed with. 

The Managers consented, and Mr. T. was dis- 
charged. 

The question was then taken by the President 
on the discharge of the witnesses, and lost; there 
being sixteen votes in the affirmative, and seven- 
teen in the negative. 

Mr. Rodney requested the discharge of the wit- 
nesses from Delaware ; which being consented to 
by the respondent’s counsel, they were discharged 

It may be proper here to notice that, from time 
to time, during the trial, witnesses were discharged 
with consent of the parties. 

The'testimony having been closed on both sides, 

Mr. Earty rose, and addressed the Senate as 
follows: 

Mr. President—There is no attitude, in which 
the Government of this nation can be viewed 
more completely demonstrative of the efficacy of 
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its principles than that in which it is now placed. 
We are now occupied in an act well calculated to 
test the practicability of those principles, and to 
prove their fitness or unfitness for the condition 
of that country over which they are destined to 
rule. There is presented before this great depos- 
itory of sailonnl iuatind, a highly important offi- 
cer of the Government, charged with acts violative 
of some of its leading and most essential princi- 
ples. Ax officer who has been clothed with the 
function of administering to a great and rising 
people the blessings of freedom in their most vital 
relations, is the object against whom charges of this 
serious nature are exhibited. He stands charged 
with violating the sacred charter of our liberties, 
and with setting at naught the most holy obli- 
gations of society. He stands charged with per- 
verting the high judicial functions of his office for 
the purposes of individual oppression, and of stain- 
ing the pure ermine of justice by political party 
spirit. These charges are founded upon transac- 
tions which have passed in review before an in- 
quiring world, and which in the estimation of the 
representatives of the American Government have 
cast a foul reproach on their national character. 
To this tribunal have they appealed for a vindi- 
cation of that character. Hither do they appeal 
for the preservation of the dearest principles of 
their liberty, and for the sure support of their most 
sacred rights. Itis here they must enter the com- 
plaints of the nation. It is here they must drag 
the guilty to punishment. 

The first article, preferred by the House of Rep- 
resentatives in support of their impeachment, 
charges a conduct upon the respondent, which 
strikes at one of the most vital principles of the 
Government of this nation; the right of “trial by 
an impartial jury.” It ought never to be forgotten 
that the deprivation of this right was one of the 
injuries for which the people of this country put 
to the risk of a revolution all that was dear. Nor 
ought it to be forgotten that the security of this 
right forms one of the great safeguards of the Fed- 
eral Constitution. “In all criminal trials the ac- 
cused shall enjoy the right to a speedy and public 
trial by an impartial jury of the State and district.” 

The relative rights of judges and juries have at 
some periods of judicial history been so little un- 
derstood, and the limits of each so indistinctly 
marked, that the benefits of the institution of jury 
trial were left much at the mercy of arbitrary and 
overbearing judges. But it was reserved forthe 
honor of modern times to dissipate this uncer- 
tainty so baneful to justice, and to fix down the 
establishment upon its only proper foundation ; 
that of the right to determine without control, 
both the law and the fact in all criminal cases 
whatsoever. This right has now been solong prac- 
tised upon in the United States, and may be con- 
sidered as so well established, that it is scarcely to 
be expected we shall witness upon that point any 
difference of opinion, Still less is it to be expect- 
ed that we shall witness such difference, when 
we are discussing principles which apply to cases 
capital. In such case it is the glory of the laws 
of this country, that the offence of the accused 
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should be left exclusively to the judgment of those 
least liable to be swayed by the weight of accu- 
sing influence. It is no part of my intention to 
deny the right of judges to expound the law in 
charging juries. But it may be safely affirmed 
that such right is the most delicate they possess, 
and the exercise of which should be guarded by 
the utmost caution and humanity. 

The accused shall enjoy the right toa “trial by 
an impartial jury.” We charge the respondent 
with deliberately violating this important provi- 
sion of the Constitution, in arresting from John 
Fries the privilege of having his case heard and 
determined by an impartial jury; for that the 
respondent took upon himself substantially to de- 
cide the case by prejudging the law applying 
thereto, at the same time accompanying the opin- 
ion thus formed and thus delivered, by certain ob- 
servations and declarations calculated necessarily 
to create a prepossession against the case of Fries 
in the minds of those who had been summoned 
to serve upon the jury, thereby making them the 
reverse of impartial. 

These were the acts of a man, who, from his 
own declarations, appears to have well understood 
upon what points the defence would turn. It was 
the act of a man, who, it appears, had been well 
informed of all that passed at the previous trial of 
Fries; who knew that there was no dispute as to 
facts, and that the whole of the defence depended 
upon the discussion and determination of those 
very principles of law which he had tlus pre- 
judged, and upon the application of those authori- 
ties which he had thus excluded in the hearing 
and very presence of those who were to pass upon 
the life and death of the accused. No argument 
had been heard from counsel; no opportunity had 
been afforded to prove that the offence committed 
did not amount to the crime charged ; no defend- 
ing voice had been raised in behalf of the accused ; 
but, without being heard, and without having had 
any opportunity to be heard, his case was adjudged 
against him. I say, adjudged against him with- 
out the chance of being heard. For surely the 
case was adjudged against him, when the only 
point upon which it was defensible was deter- 
mined against him, and that determination pub- 
licly announced from the bench. That this was 
done before the accused could possibly have had 
a chance of being heard, is placed beyond contra- 
diction by all the testimony. Arid that the judge 
knew the point which he thus prejudged, to be 
the only ground upon which the defence rested, 
is perfectly clear. For, from his own declarations 
at the time of announcing the opinion, it appears 
that he was well acquainted with all that had 
passed at the previous trial of Fries. 

But, sir, we must look further into the progress 
of this transaction. It was not enough that the 
poor, trembling victim of judicial oppression 
should thus have his dearest privileges snatched 
from him, by a prejudication of his case; it was 
not enough that the impartiality of those who 
were to compose his jury should be converted 
into a prepossession against him, by the imposing 
authority of solemn declarations from the bench; 
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but the small remaining, darling hope of life, was 
to be smothered by a preclusion of his counsel 
from arguing the law to the jury. This fact, 
though sternly denied in the answer of the res- 
pondent, has, nevertheless, been established in a 
manner which must irresistibly foree conviction 
upon the mind. Mr. Lewis affirms it positively. 
Mr. Dallas confirms it in a manner peculiarly 
strong. Not being himself present when the 
opinion was delivered to the bar, he received from 
r. Lewis a statement of what had passed, and, 
in an address to the court afterwards, repeated 
distinctly this statement, and particularly that part 
which attributed to the judge a declaration, that, 
if the counsel had anything to say upon the law, 
a must address themselves to the court and not 
tothe jury. To this statement no reply was made 
by the court, either correcting or denying it. Thus 
stands the evidence in the affirmative. Opposed 
to this we have the negative testimony of Messrs. 
Rawle, Tilghman, and Meredith, who have no 
recollection of any such declaration. I address 
myself to those who well know the difference 
between affirmative and negative testimony. I 
address myself to those who well know the estab- 
lished rule in the law of evidence, that the testi- 
mony of one affirmative witness countervails that 
of many negative ones; and I am sure that I 
address myself to those who must feel the com- 
plete coincidence of this rule with the dictates 
of common sense. Upon this ground alone we 
might safely rest our proposition; but, sir, we will 
not rest it here. It appears from the testimony 
of the witnesses on both sides, that almost every 
observation from the counsel to the court, on the 
second day, was predicated upon the idea that 
something had been said on the preceding day, 
restrictive of their privileges. These observations, 
although addressed to the court, and carrying this 
feature prominent in their face, were neither con- 
tradicted nor corrected by the court. This was 
a strong tacit admission of the correctness of the 
idea upon which they were bottomed. But, sir, 
we have not only this tacit admission, but we have 
in testimony, this strong and impressive declara- 
tion from Judge Chase, that “the counsel might 
be heard in opposition to the opinion of the court, 
at the hazard of their characters.” 
But, Mr. President, we have the positive admis- 
sion of the respondent, in page 18 of his answer, 
that certain observations were made by him con- 
demning the use of common law authorities upon 
the doctrine of treason, and also condemning au- 
thorities under the statute of treasons, but prior to 
the English Revolution. [Here the passage was 
ad By a recurrence to page 22 of the answer, 
it will be found that the respondent admits that 
these observations of his were made on the first 
day; yet, sir, nothing of all this is remembered 
by Messrs. Rawle, Tilghman, or Meredith. How 
light, then, how extremely light, must their bare 
want of recollection weigh against the positive 
affirmative testimony of Messrs. Lewis and Dallas! 
Considering my position as uncontrovertibl 
established, I will proceed to observe that the of 
fence with which Fries stood charged, was the 








highest possible offence which ean be committed 
in a state of society. The punishment annexed 
to its commission, was the highest possible pun- 
ishment known to our laws. The accused was, 
therefore, entitled to every possible indulgence. 
In favor of life, not only every possible ground 
should be occupied by counsel to the jury, bu; 
every possible argument listened to and weighed 
with patience and forbearance; and it should 
never be forgotten that Judge Chase had such a 
conduct set as an example before him, in a pre- 
vious trial of the same case, Yes, sir, a brother 
judge of his, who has since gone to the world of 
spirits, had set him an example conspicuous for 
the purity of its excellence, and which should 
have arrested his career in the commission of this 
cruel outrage upon all humanity. But Judge 
Chase predetermines the law, then prohibits the 
counsel from proving to the jury that the law was 
not as laid down. This was, in effect, an extin- 
guishment at once of the whole right of jury trial. 
All the privileges and all the benefits of that in- 
stitution were swept at once from an American 
court of justice, and scarcely the external form 

reserved. The law was predetermined by the 
judge, and the accused was debarred from plead- 
ing it to the jury. Of what avail is it, sir, that 
the jury should be made judges of law and of fact. 
when the law is not permitted to be expounded 
to them? Of what avail is it that the accused 
should have a trial by jury, when he is prevented 
from stating and explaining to the jury the only 
grounds upon which his ease is defensible? Thi 
right to hear and determine facts is not more the 
right of a jury, than the right to hear and deter- 
mine the law. ‘To deprive them, then, of the 
privilege of hearing and determining the law, is 
as much a violatioa of their rights, as to deprive 
them of the privilege of hearing and determining 
facts. The right of the accused to be heard upon 
the faets, to the jury, is not more his right, than 
the right of being heard upon the law, to the jury. 
To deprive him, then, of the privilege of being 
heard upon the law, to the jury, is as much a 
violation of his rights, as to deprive him of the 
privilege of being heard upon the facts to the jury. 

But, sir, we are assailed by a train of reasoning 
on the part of the respondent, in exculpation of 
his conduct, which it may be proper to notice in 
parteat this stage of the argument. He informs 
us ip his answer, that the law of treason having 
been solemnly settled by prior adjudications, he was 
not at liberty to depart roms the principles so set- 
tled, even had he thought them incorrect, and he 
enters into lengthy discussion to show the impor- 
tance of uniform adherence to doctrines properly 
considered and solemnly established. It is no 
part of my intention to dispute either the correct- 
ness of the decisions previously made upon the 
Constitutional docirine of treason, or the propriety 
of an adherence to those decisions on the part of 
Judge Chase. For although I consider both ex- 
tremely questionable, they yet appear to me to 
constitute no part of the present inquiry. This 
inquiry is whether the judge was authorized or 
can be excused for delivering an opinion upon 
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the law before counsel were heard on the part of 
the accused, and for debarring counsel from the 
exercise of their Constitutional privilege to ad- 
dress the jury on the law as well as the tacts, 
thereby making the opinion thus prejudged and 
thus extrajudicially delivered completely decisive 
of the case. And give me leave to say, sir, that 
the reasoning, resorted to by the respondent to 
excuse this conduct on his part is, in my opinion, 
an aggravation of his offence. It is of importance 
truly that juries should be guarded against im- 
roper impressions from counsel, by having the 
aw previously explained to them! And it isa 
favor to counsel to be informed that the ground 
they mean to occupy is not tenable, that they 
may look out for other resources! Would not 
this reasoning go to authorize a judge in all crimi- 
nal prosecutions to settle the law before the case 
was heard? He has nothing else to do, sir, ac- 
cording to this doctrine, than to inform himself 
of the facts, as in Fries’s case, and then, before 
any trial is had, settle the law; at the same time 
prohibiting counsel from arguing that to the jury. 
And if the reason that the law has been so sol- 
emnly settled that it cannot be departed from is 
to form an excuse, the more settled the law, the 
longer practised upon, the stronger the reason. 
In every case of murder or theft then it is to con- 
fer a favor on the counsel to inform them what 
grounds are not tenable. It is of importance to 
instruct the jury what the law is upon the case, 
that they may be guarded against improper im- 
pressions, and then to render this object effectual 
prevent the counsel from arguing the law to the 
urvy. In the case of Fries I hold it that the 
snowledge of the judge that the case depended 
solely upon legal principles is a circumstance 
highly aggravating his offence. He knew that 
there was no dispute as to facts, and that by thus 
prejudging the law, he fixed the destiny of the 
accused. But it was material to do this to guard 
the jury from improper impressions! My God! 
has it come to this?) And is this the amount of 
our boasted Constitutional right of jury trial, that 
they whose exclusive right it is to determine 
both the law and the fact, are to be guarded from 
improper impressions by the prejudged, extra- 
judicial opinion of him who possesses no right to 
determine either! 

We are told by the respondent, that he not 
only never interdicted the counsel for Fries from 
arguing the law to the jury, but that he after- 
wards on the next day expressly offered to let them 
take as wide a range as they pleased. Mr. President, 
I must confess J have been disappointed. I had 
expected that much of the defence against the first 


article would have rested upon the transactions | 
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to have acted. Indeed, sir, the respondent must 
himself have considered the transactions of the 
second day, as dangerous topics. He has touched 
them lightly indeed. If his conduct had been so 
free from blame as is contended in the answer. 
why was an appearance of fairness to be cast 
over the scene by having papers recalled upon 
| which the opinion had been written, whilst the 
opinion itself remained? A short view of this 
part of the transaction may not be unimportant. 
It may afford us some strong proofs of the motives 
of the respondent. We are involuntarily led to 
inquire why the papers were recalled? Was it 
because of the oppressive tendency with which 
they operated upon the case of the accused? Was 
it because of any conviction on the part of the 
judge of the impropriety of the steps he had taken, 
or compunction for the cruel situation in which 
he had placed poor Fries? No, sir! The papers 
were recalled because of the firm and manly stand 
made by the counsel. It was because those counsel 
| were men of character, too.independent, and were 





governed by a sense of duty too high to submit 

| to such a prostration of their rights. The deter- 
| mination to recall the papers was not taken 
|until after it was seen that the counsel would 
|abandon their cause rather than acquiesce ina 
conduct so oppressive and so injurious. 

This recalling of the papers was a farce acted 
| for the purpose of giving a specious*appearance to 
| the face of things; but the folly thereof could 
| only he exceeded by the criminality of the first 
act. Was the crime the greater because the 
opinion was written? Was it the act of writing 
the opinion and throwing down the paper to the 
bar which constituted the evil to Fries? Or was 
it the formation of a prejudged and extrajudicial 
opinion completely decisive of the case, and the 
communication of that opinion in the very pre- 
sence of those who were to try the accused? In 
my opinion it was the last. The evil was com- 
plete by the act of prejudication, and withdraw- 
ing the paper could have no possible effect. The 
ease of the accused had been predetermined— 
had been extrajudicially predetermined—prede- 
termined by the judge who had no right to de- 
termine it at all; and the counsel were left to the 
forlorn hope of convincing the judge that the 
opinion delivered by him was erroneous. “They 
‘ might be heard in opposition to the opinion of 
‘the court at the hazard of their characters.” 
This is his declaration on the second day. 

If then I were asked, as were Fries’s counsel, 
on the second day, by the other judge, and as I 
know many are now disposed to ask, whether, if 
| an error had been committed, I would not suffer 
it to be corrected? I would answer that this was 


eS 


| 


of that day. I had so expected, not because of | an act which from its nature admitted of no cor- 


any opinion of my own, that from them any sub- 
stantial excuse could be extracted; but because 
public opinion had somewhat inclined to rest an 
excuse upon that foundation. For myself, it has 
been my misfortune to be unable to perceive in this 
part of the transaction any features other than 
such as afford additional proof of the unjust and 
oppressive intent with which the judge appears 


| rection. It was a crime complete in its perfor- 
mance, and complete in all its baneful eonse- 
quences. Repentance, even had there been any, 
could have afforded no relief; it came too late. 
As well might a man, after he had inflicted a 
mortal wound upon another, ask to be forgiven, 
because before the death of the wounded he was 
brought to relent, from an apprehension of the 
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consequences. In my opinion, Judge Chase had 
committed the sin not to be repented of. 

As to the proffered permission ta the counsel, 
on the second day, that they might proceed with- 
out the restrictions before imposed, it has been my 
misfortune to be unable to perceive either any 

roof of a disposition to relent on the part of the 
judge, or any privileges to the counsel which placed 
them or their client upon ground more advantage- 
ous than that on which they had before stood. On 
the contrary, I think I perceive, in the whole of 
the judge’s conduct taken together, on the second 
day, a deliberate design to impose upon the un- 
derstanding of those present, by exhibiting the 
external form of fairness, whilst he continued to 
hold on upon the substance of injustice. For, not- 
withstanding there appeared from his expressions 
at first a disposition to permit the counsel to argue 
the cause without any restraint, yet it ought to be 
kept in constant cantianaiens that, when brought 
to explain himself, the general permission which 
had been thus cemevantie given was subjected to 
restrictions of very serious import. The counsel 
Were permitted to argue the law to the jury, but 
the manner in which they should do so would be 
regulated by the court. The counsel were per- 
mitted to lay down the law, but should not read 
cases which were not law. That common-law 
cases, and cases under the statute of treason, but 
prior to the révolution in England, were not law, 
and should not beread. Look at the consequence ? 
The counsel might argue the law to the jury, but 
were interdicted from the use of those authorities | 
which in their opinion bore most strongly upon 
the case, and upon which, it was within the know- 
ledge of the judge, they had principally relied in 
the prior trial. They might lay down the law to 
the jury, but should not read cases which were 
notlaw. And who was to determine whether the 
cases offered by counsel were or were not law? 
The judge. And pray, sir, was not the right of 
the jury to determine the law as effectually in- 
vaded by the judge taking upon himself to deter- 
mine each case as it was offered, as their right 
was invaded by the judge determining upon the 
whole together? I maintain, sir, that it is not the 
right of the judge in criminal, and especially in 
capital causes, to determine that any case is not 
law: for, if he can determine that question as to 
a single authority, and upon that ground arrest it 
from the jury, he may do so as to all, and thus as 
effectually abolish the great privilege of trial by 
jury. I know it may be objected to this reason- 
ing, that unless some restriction is imposed upon 
counsel, they may abuse their privileges by read- 
ing anything, however inapplicable to the jury. 
This, sir, is to suppose an extreme case, and it is 
never correct to reason from extreme cases. It is 
no proof against a privilege, that it is subject to 
beabused. And there is security against extreme 
abuse in this privilege from the regard which pro- 
fessional men necessarily feel for their professional 
reputation. 

Here, Mr. President, we might close the argu- 
ment upon the first article; but it is not possible— 
no, sir, not possible—here to stop our reflections. 





When we review the ground which has been 
already travelled over; when in that review we 
behold an American citizen summoned to the bar 
of justice to undergo a trial in which his life is at 
stake; when we behold his judge, contrary to al| 
precedent, and in violation of every feeling of hu- 
manity, pre-occupying the only ground upon which 
the case of the accused was defensible, and closing 
upon him this only possible avenue to safety, truly 
I feel that my feeble powers of language are not 
competent to a description of the scene: it must 
be left to the strong expression of silence. For 
this transaction, then, in the name of the Ameri- 
can people, we denounce Judge Chase. We de- 
nounce him for invading their most valuable pri- 
vilege, the trial by jury. We denounce him for 
taking into his own unhallowed hands the dispo- 
sal of the life of an American citizen, and we 
invoke the justice of the nation to expiate by the 
proper punishment, this unholy sin. 

The second, third, and fourth articles, exhibited 
by the House of Representatives, charge the de- 
fendant with a course of conduct upon a par- 
ticular trial which affords many grounds of ac- 
cusation. In this case it is true no unfortunate 
individual was charged with an offence which 
demanded his life as am expiation; yet, sir, there 
were other rights involved equally sacred in the 
laws of a free country. The liberty and the pro- 
perty of the accused were the price ofa conviction. 
In casting our eyes over the ground upon which 
the different scenes of the transaction now about 
to be examined are spread, we are struck with a 
feature not usual in the history of human con- 
cerns. It would seem that even the restraint of 
appearances was no longer felt. We find the 
respondent setting out with a conduct, which 
seemed to prove that the fate of the accused was 
fixed. We find him pursuing a system of con- 
duct throughout, which arrested from the ac- 
cused some of his established and most valuable 
privileges. We find him endeavoring to heap 
shame and odium on those who occupied the sta- 
tion of advocates, because they would not tamely 
yield to his unwarrantable invasion of long estab- 
lished rights. 

Mr. President, notwithstanding the labored at- 
tempts made by the defendant in his answer to 
exculpate himself from imputation in compelling 
Mr. Basset to serve upon the jury in the trial of 
Callender; yet, sir, 1 must be permitted to say 
that those attempts appear to me to be only the 
exertions of a mind conscious of impropriety. 
and seeking to impose upon the understanding ot 
others. The test adopted, by which to try the 
impartiality of the jurors, in that case may pos- 
sibly by some be held acorrect one; but the man- 
ner of applying that test as then practised upon, 
is what I believe can be accounted for upon no 
other supposition than that of a determination on 
the part of the judge to procure the conviction o! 
the accused. Upon what other principle can it 
be accounted for, that the jurors should be asked 
whether they had formed and delivered an opin- 
ion upon the charges laid in the indictment, when 
they knew not and were not suffered to know 
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what those charges were? Why else could it 
be laid down by the judge, that because the indi- 
viduals called to serve upon the jury did not 
know what charges were in the indictment, (hav- 
ing never seen it nor heard it read,) that therefore 
they could not have formed and delivered an opin- 
ion upon the subject? And why else did the 
judge, when this monstrous logic was contra- 
dicted by the fact of one of the jurors delivering 
in open court an opinion upon the whole subject 
of those charges, without having seen, or heard 
the indictment read ; why else did the judge, in 
the teeth of this damning facet, order the jurors 
sworn ? 

Every juror sworn might, like Mr. Basset, have 
formed and delivered an opinion which concluded 
the conviction of the accused, and yet because 
they did not know that the subject-matter of such 


opinion constituted the charges in the indictment, | 
having neither seen it nor heard it read, the ex- | 
pression of such opinion created no disqualifica- | 


tion. Unworthy evasion! An evasion which 


prevents the doctrine of disqualification ina juror | 


from receiving any practical operation. An eva- 
sion which effectually puts at naught that princi- 
ple of the Constitution so often adverted to ina 
former part of the argument, that “the accused 
shall enjoy the right of a trial by an impartial 


jury.” Upon this point I beg leave to read two | 
authorities. (Mr. Early here cited 3 Bac. Abr. 


176, and Co. L. 157.) 
But we are told by the respondent in his answer, 
that the declaration made by Mr. Basset did not 


disqualify him, because it contained no direct | 


opinion as to the guilt of the traverser. This I 
understand to be the amount of all the labored rea- 


soning and nice distinctions drawn by the respond- | 


ent upon this point. There is, sir, a plain common 
sense rule to govern us upon this subject, which 


in my opinion is as safe in its application as it is | 


reasonable in its principle. A juror must be in- 
different. How must he be indifferent? What 
kind of indifference is this which is made neces- 


sary? The manner in which Judge Chase has | 


stated and explained this rule is certainly caleu- 
lated to confuse and mislead. “The juror, says 
he, must be indifferent between the Government 
and the accused as to the subject-matter.” 

Must the juror in reality be indifferent between 
the parties as to the subject-matter of prosecution 
only ? Will not a prejudice against the accused, 
flowing from other causes, create a disqualifica- 
tion? I address myself to those who well know 
that partiality arising from a variety of relations 
in society, as well as prejudice arising from a 
variety of causes, destroys that character of in- 
difference necessary to render a juror competent, 
and that this partiality or prejudice need not re- 
late to the subject-matter of prosecution. 

So also l apprehend that character of indiffer- 
ence is as effectually destroyed by a prejudice as 


to the subject-matter, without any prejudice as to 
[ mean the prejudice of a prejudica- 
tion of the criminality of the subject-matter. We 
meet with the rule every day, that it is good cause 
of challenge to a juror that he hath expressed an 


the person. 
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es 
| opinion upon the subject-matter of prosecution. 

Wherefore then the manner of stating the rule 

| which we find adopted in the answer? Most evi- 

| dently to suit the respondent’s case. What, sir, 

| must a juror, to be so prejudiced as to be disqual- 
ified, have expressed an opinion not only that the 

| subject-matter of prosecution was criminal in law, 
| but that the person prosecuted was the author of 
ithe crime? Yes, sir, according to the doctrine of 
| the answer, he must have prejudged both law and 
| fact. In other words, although Mr. Basset had 
| formed and delivered an opinion that sucha book 
|as “The Prospect Before Us,” came within the 
sedition law, yet, not having said that Callender 
was the author or publisher, he was still a com- 
| peltent juror. Suppose a man indicted for murder, 
in a case where there is no dispute as to the fact of 
| killing, (and here there was no dispute as to the 
fact of publishing,) but the defence set up was that 
he wasexcusable. A juror has given his opinion, 
in reference to the act, that sucha killing does 
| amount to murder, but without saying that the 
person prosecuted was the murderer; will any 
| man say this expression would not disqualify him? 
'ITam bound to presume not. Sir, in the case of 
| Callender, although Mr. Basset did not say that the 
| person prosecuted was guilty, yet he did in effect 
| say that whoever wrote or published the book 
was guilty. And give me leave to remark here 
| that in prosecutiogs for libels, the question of law, 
as to their rately is generally the only ques- 
tion of dispute. The fact of publication is one 
about which there seldom occurs any difficulty, 
and has to be proven merely because not admitted. 
|To have expressed an opinion then upon the 
| question of law in such cases is substantially to 
have prejudged the whole case. A juror under 
such circumstances cannot be called impartial. 
As well might it be alleged that Judge Chase 
himself was impartial, as to the case of Fries, af- 
ter he had delivered the opinion which we have 
before discussed. 

We are told in the answer that the guilt of the 
traverser was not prejudged by Basset, for another 
reason; that as the charges to make them crimi- 
nal must have been false, so Callender might 
have exculpated himself by proving their truth. 
But, sir, the traverser was at liberty to rest his 
defence either upon a justification or want of 
criminality in law, or upon both. He was not 
bound to disclose which, nor could the judge offi- 
cially know which. Both and each of these 
grounds were proper for the jury to determine un- 
der the plea. The acquittal of the traverser then 
did not depend exclusively upon the proof of the 
truth of the charges. 

Again, we are told that the juror barely ex- 
pressed his opinion upon the book, as the contents 
| thereof had been represented to him. The same 

may be said of almost every other case. Few, 
very few, jurors are spectators of a murder, or an 
act of treason. Any opinion they may have 
formed and delivered of the actual guilt of the 
| person charged must be, in nine cases out of ten, 
| from representation. Few, very few, of the jurors 
who weresummoned in the case of Fries, had 
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been spectators of the acts which were alleged to 
have been treasonable; probably not one of them. 
Yet we learn from the answer of Judge Chase, 
that in that very case several were repelled from 
serving, because of the opinions which they ac- 
knowledged they had given. Such opinions must, 
in nine cases out of ten, be bottomed upon repre- 
sentation. ‘There are numerous secret crimes, 
which, from their very nature, preclude the possi- 
bility that an opinion concerning them, however 
positive, and however decisive of the conviction of 
the accused, should be founded upon any previous 
knowledge of facts. And yet, sir, I presume no 
person will deny that, in such cases, a juror may, 
nevertheless, so express an opinion as to disqualify 
himself from serving. 

But, sir, the scene rises upon us. We have now 
to examine a part of the transaction for which, I 
had supposed, human ifvention might be tortured 
for a palliation in vain. I allude to the rejection 
of Mr. Taylor’s testimony. The reason assigned 
for that rejection was, that the witness could not 
= the truth of the whole of any one charge. 

et us, for a moment, examine the consequences 
of this doctrine. According to the judge’s own 
decisions then, as well as his doctrine now, each 
charge laid in the indictment must have consti- 
tuted a separate offence. For it is explicitly de- 
clared both by Mr. Hay and Mr. Nicholas, that 
when an application was made to continue the 
case, because of the absen¢e*of some material 
witnesses, the application was rejected, upon the 
npn that it did not appear from the affidavit 

led that the witnesses, so absent, could prove the 
truth of all the charges. That proof of the truth 
of a part only, would be of no avail, and that the 
whole must be proved to entitle the traverser to 
an acquittal, Hach charge in the indictment, 
then, must have constituted a separate offence ; 
for the charges cannot be made to help each other 
out. One charge, however, it seems might con- 
sist of different facts. This was the case with 
several in that indictment. It was particularly 
the case with the very charge, the truth of which 
Mr. Taylor was called to prove. “The President 
was a professed aristocrat. He had proved faith- 
ful and serviceable to the British interest.” Here 
was a charge made up of two distinct facts ; so dis- 
tinct in their nature, that the knowledge of their 
truth might not only rest with different persons, 
but was extremely likely not to rest with any one 
witness. Put the case of a man charged with any 
offence—murder, theft, or any other crime you 
please. There may bea string of facts upon the 
proof of which the defence may depend; some 
within the knowledge of one man; some within 
that of another. Was it ever heard of before, 
that, because one witness could not prove the ex- 
istence of all those facts, that, therefore, such 
witness should not be examined as to what he did 
know? Or, if some of the facts depended upon 
written testimony, was it ever heard of before 
that, therefore, a witness should not be examined 
as to those resting on oraltestimony ? To these 
questions no man will answer in the affirmative. 


Why, then, was an unheard-of and palpably ab- 
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surd doctrine brought to bear in Callender’s case 2 
Was the defence of justification, under the sedi- 
tion law of the United States, such an anomaly 
in its nature, that none of the established rules of 
jurisprudence would apply to it? Wasita thing 
so entire in its nature, that it could not consist of 
different parts? I have always been taught, and 
the respondent’s answer confirms the principle, 
that a defence must apply to the whole of a 
charge. If, then, a charge consist of different 
parts, surely, so must the defence. But, according 
to Judge Chase, be the parts ever so many, they 
shall not be proven, unless the proof can all be 
made by one witness, or unless it appear that the 
defendant has proof in reserve to establish all. | 
ask this honorable Court how it can appear that 
the defendant has proof in reserve applying to all 
the parts of a charge? Suppose a witness called 
to substantiate one part, how is it to be known to 
the court whether there is or is not other testimo- 
ny behind, in the power of the party, by which 
the residue of the charge may be established? We 
are told, by the respondent, that none of the ques- 
tions propounded to Colonel Taylor had any ap- 
plication to the charge, except the first, and this 
only to a part of the charge; and that this ques- 
tion was repelled because no proof was offered as 
to the residue. I answer, sir, that the judge had 
no right to know, nor were the counsel bound to 
disclose whether there was such testimony in re- 
serve ornot. It is a new doctrine, sir, that the 
legal admissibility of testimony is to depend upon 
what the party can afterwards prove by other tes- 
timony. Itis the right of the party to establish 
his defence as far as he can, and if he fail in es- 


tablishing it completely, the evil is to himself 


alone. And, permit me here to add, sir, that 
whether he succeed in establishing his defence or 
not, is a question for the jury to determine, and 
not the judge. The judge possesses no right to 
determine, even after the testimony is finished, 
whether that testimony has or has not established 
the defence; still less, then, can he, before it is 
heard, determine that it wiil not make good the 
defence. 

We are told, in the respondent’s answer, that 
his rejection of Colonel Taylor’s testimony can 
be no proof of a determination on his part to op- 
press, as such an intention might have beer grat- 
ified by the conviction of the traverser upon the 
other articles. This is true, very true, upon the 
principle that the judge and not the jury was to 
determine the question of law in criminal cases. 
If the criminality of the charges in point of law. 
was to be settled by the judge, his conclusion is 
certainly correct. But if, as I apprehend, the 
criminality of the charges was to be exclusively 
determined by the jury, then it was not entirely 
certain that the judge might have been sure olf 
his object, notwithstanding the tenth charge had 
been proved. For aught he knew, or ought to be 
presumed to have known, the jury might have 
been of the opinion that the other charges did not 
come within the sedition law, and might have, 
therefore, given a verdict of acquittal. : 

But, Mr. President, this apart, it is a novel prool 
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of innocence to me, at least, that a man should 
have the magnanimous eae to disregard ap- 
pearances. It is a novel proof of innocence that 
a man should possess a spirit daring enough to 
insult the common sense of maukind. Yes, sir, I 
yield to the respondent the full share of glory, 
which he is desirous of accumulating from this 
source. 

The last of the three articles now under exam- 
ination goes on to charge the defendant with vari- 
ous acts of injustice, partiality, and intemperance, 
highly derogatory to his character as a judge, and 
equally injurious to the reputation of the Ameri- 
can bench. Withont fatiguing the patience of the 
honorable Court with an inquiry into the proofs 
and an investigation of the criminality of all the 
particulars here enumerated, I beg leave to call 


their attention to one part of the judge’s conduct. | 
which appears to me to stand pre-eminent for its | 


open defiance of all justice, and its flagrant viola- 
tion of the Constitution of this country. Lallude 
to the refusal to continue thecause. ‘The reasons 
assigned for that refusal, were. we learn, that it 
did not appear by the affidavit exhibited, and upon 
which the motion fora continuance was founded, 
that the witnesses, whose testimony was wanted, 
could prove the truth of all the charges laid in the 
indictment. This conduct, Mr. President, strikes 
me as being of the same family with the rejection 
of Mr. Taylor’s testimony. 


indictment are in number many. They embrace 


a numerous collection of facts, some of them as- | 
similated, others extremely variant in their nature, | 


many of them involving legal difficulties as to 
their criminality. Under the plea of not guilty, 
to the indictment, it was competent to the trav- 
erser not only to prove the truth of the charges in 


point of fact, but also to prove that any of the | 
charges were not criminal in point of law. It was | 
competent for the defendant to prove the truth of | 


a part of the charges, and to contend that the rest 
Were not seditious. Both these grounds of de- 
fence were proper for the jury, and the jury pos- 
sessed the right to pass without control upon both. 
With what propriety, then, could the judge pro- 
nounce from the bench that to entitle the accused 
to a continuance, it must appear that he could 
prove the truth of all the charges? What, sir, 
was the question of law as to their criminality, a 
pons which the judge here again arrogated to 

imself the exclusive right to determine, and that, 
too, before the traverser was heard? Indeed, it 
would appear that, in this case also, as in the case 
of Fries, the law was to be arrested from its pro- 
per organ, the jury, and to be exclusively passed 
upon by the judge himself. What other construc- 
tion can be given to his determination that the 
truth of all the charges must be proven? There 
surely could be no necessity for this, unless they 
were all seditious within the act of Congress. By 
determining, then, that all must be proved true, 


the judge did determine that all were seditious. | 


This, sir, it was the exclusive right of the jury to 
determine. 

The Constitution of this country has most 
wisely provided, that “the accused shall have 
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compulsory process for obtaining witnesses in his 
| favor. Of what avail is this provision if time be 
| not given for their attendance? Of what avail 
| to grant the process, and, before the witnesses can 
by any physical possibility reach the place, force 
the accused to trial? This conduct, sir, is worse 
than mockery. It is an insult to the common 
sense of mankind. It is high treason against the 
majesty of the Constitution of a free country. 
The Constitution of the United States gives to 
the accused the right of process to compel the 
attendance of his witnesses. But, Judge Chase 
so administers, that the accused is indicted, arrest- 
ed, tried, convicted, and punished, all in the same 
term, whilst his witnesses are distant hundreds of 
miles. 

| After all this, Mr. President, surely we shall 
| not be asked for proofs of corrupt intent. They 
| are too thick upon every feature of the transac- 
| tions which have been examined. The defendant 
| 





is, on all hands, acknowledged to possess an ac- 
| quaintance with the laws and Constitution of his 
| country, which yields not to that of any other 
man inthis nation. He is, on all hands, acknowl- 
edged to possess talents which might do honor to 
any tribunal. With such knowledge and such 
talents, permit me to ask, if it was within the 
compass of possibility that he should mistake in 
points so familiar as those in which he is charged 
with criminal conduct? Aithough all things are 
| possible, yet there are things the extreme improb- 
ability of which defies belief. Among those I 
| rank the supposition of mistake on the part of 
| Judge Chase in the trial of James T. Callender. 
| We might just as well be asked for proof of mal- 


} 


ice in a case where a man wilfully and without 
provocation kills another. In such a case as the 
one now under consideration, the answer is, that 
| the criminal intent is apparent upon the face of 
the act. And there is a question, sir, which strikes 
me as applying itself with almost irresistible 
force to the present discussion. Can it be that 
such outrages should be committed upon the most 
ordinary principles of law and justice, and yet the 
conduct of the judge not be influenced by corrupt 
motives? Can it be that everything should be 
done to favor the prosecution and stifle the de- 
fence, and yet justice be administered “ faithfully 
and impartially and without respect to persons ?” 
But, if all this be insufficient, 1 pray this honora- 
ble Court to recollect the declarations of the 
judge in relation to the case, as attested by several 
witnesses. 

The fifth and sixth articles rest upon grounds 
so extremely simple, and so easily comprehended, 
that it appears totally unnecessary to fatigue the 
patience of the honorable Court by dwelling upon 
| them. 

The seventh article is as follows: 

“That ata circuit court of the United States, 
for the district of Delaware, held at Newcastle, 
in the month of June, one thousand eight hun- 
| dred, whereat the said Samuel Chase presided, 

the said Samuel Chase, disregarding the duties 
| of his office, did descend from the dignity of a 
judge, and stoop to the level of an informer, by 


| 
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refusing to discharge the grand jury, although | against and direct the prosecution of one against 
entreated by several of the said jury so to do; and | whom he avows the strongest antipathy. and over 
after the said grand jury had regularly declared, | whose trial he himself has to preside ? Surely, sir, 
through their foreman, that they had found no | his thirst for punishment was great. Surely it 
bills of indictment, nor had any presentments to | was extreme indeed when he could not wait for 
make, by observing to the said grand jury, that he, | the tardy motion of the public prosecutors. If our 
the said Samuel Chase, understood ‘ that a highly | judges are thus to turn informers—if they are thus 
seditious temper had manifested itself in the State | to seek after objects for themselves to try and 
of Delaware, among a certain class of people, par- | themselves to punish—then indeed must this 
ticularly in Newcastle county, and more espe- | country, heretofore considered an asylum from 
cially in the town of Wilmington, where lived a | oppression, become itself the nursery of oppres- 
most seditious printer, unrestrained by any prin- | sion in its most odious form. And this Govern- 
ciple of virtue, and regardless of social order; | ment, heretofore the pride of humanity, will be 
that the name of this printer was’—but checking | held up as an object of scorn and derision to the 
himself, as if sensible of the indecorum which he | nations of the earth. 

Was committing, added, ‘that it might be assum-| The eighth article is in these words: 

ing too much to mention the name of this person,; “And whereas mutual respect and confidenc: 
but it becomes your duty, gentlemen, to inquire | between the Government of the United State: 
diligently into this matter, or words to that ef- | and those of the individual States, and between 
fect ; and that with intention to procure the pros- | the people and those Governments, respectively, 
ecution of the printer in question, the said Sam- | are highly conducive to that public harmony, 
uel Chase did, moreover, authoritatively enjoin | without which there can be no public happiness; 
on the District Attorney of the United States, the | yet the said Samuel Chase, disregarding the du- 
necessity of procuring a file of the papers to which | ties and dignity of his judicial character, did, ata 
he alluded, (and which were understood to be | circuit court for the district of Maryland, held at 
those published under the title of ‘Mirror of the Baltimore, in the month of May, one thousand 
Times and General Advertiser,’) and, by a strict | eight hundred and three, pervert his official right 
examination of them, to find some passage which | and duty to address the grand jury then and there 
might furnish the ground-work of a prosecution | assembled, on the matters coming within the 
against the printer of the said paper ; thereby de- | province of the said jury, for the purpose of de- 
grading his high judicial functions, and tending | livering to the said grand jury an intemperat 
to impair the public confidence in, and respect for, | and inflammatory political harangue, with an in- 
the tribunals of justice, so essential to the general | tent to excite the fears and resentment of the said 
welfare.” | grand jury, and of the good people of Maryland 

The respondent stands here charged with a|against their State government and constitu- 
conduct, than which, in my opinion, nothing | tion—a conduct highly censurable in any, but 
could be more at war with his official duty— | peculiarly indecent and unbecoming in a Judge 
nothing more tarnish his official character. The | of the Supreme Court of the United States ; and, 
Constitution and laws of this country certainly | moreover, that the said Samuel Chase, then and 
intended in erecting high judicial tribunals, that | there, under pretence of exercising his judicial 
those who might be appointed to minister therein, | right to address the said grand jury as aforesaid, 
should be impartial dispensers of justice between | did, in a manner highly unwatrantable, endeavor 
such as might resort thither for an adjustment of | to excite the odium of the said grand jury, and of 
their differences. In public prosecutions more | the good people of Maryland, against the Govern- 
especially was it intended that such dispensation | ment of the United States, by delivering opin- 
should be made without respect to persons. In | ions, which, even if the judicial authority were 
these, above all other cases, ought a judge to | competent to their expression, on a suitable occa- 
stand aloof from influence, free from predilection | sion, and in a proper manner, were at that time, 
towards one, or prejudice against the other. Most | and as delivered by him, highly indecent, extra- 
peculiarly here is it his duty to stand firm at his | judicial, and tending to prostitute the high judi- 
post, resisting the overbearing influence of a pow- | cial character with which he was invested, to the 
erful public, and protecting the rights of the ac- | low purpose of an electioneering partisan.” 
cused in so unequal acontest. But Judge Chase, | It is not my intention, Mr. President, to trouble 
disregarding these principles, always held sacred | the court with many observations upon this arti- 
ina land of laws, converts himself into a hunter | cle; not because of any opinion that it is unim- 
after accusations. He who, in the humane lan-| portant. I believe it equally important with any 
guage of the laws, should be counsel for the ac- | in the catalogue. I believe it possesses a peculiar 
cused, becomes himself an accuser. He, whose | importance in affording, from the testimony by 
duty it is impartially to decide between the prose- | which it is supported, proofs of the spirit by which 
cutor and prosecuted, becomes himself the pro- | Judge Chase was usually governed in his official 
curer of prosecutions. conduct. 

I have always been taught that the character| There are features too in that part of the judge’s 
of an informer, in any station of life, was de-| official conduct, charged in this article, which 
servedly considered as the reverse of reputable. | place him in a point of view awfully grand. We 
What, then, shall we say of him who descends | have heretofore been viewing him as bringing his 
from the judgment seat of the nation to inform | talents to bear upon individuals. Here we see 
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his genius rising, in the majesty of its strength, 
to far higher objects. 


his own avenging wrath. Whithersoever he 


turned his eyes, whether to the State constitution | 


and laws, or to the laws and Constitution of the 
whole Union, they were equally exposed to the 
whip and the rack. 

Mr. President, there is no truth more forcible 
than that expressed in the language of this arti- 
cle, that “ mutual respect and confidence between 


‘the Government of the United States and those | 


‘of the individual States, and between the people 


‘and those governments respectively, are highly | 


‘ conducive to that public harmony, without which 
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Sar “ . . 
| in supporting a prosecution which they have 


Here we see him consign- | 
ing over whole governments to the scourge of 


| 





deemed it proper to institute for the public good, 
I conceive it my duty to yield up, in some degree, 
my own feeling to obey the voice of my country, 
and perform the duties imposed upon me thereby. 
Under this impression I shall endeavor to execute 
the trust reposed in me on this occasion in such 
manner as the very short time left me from other 
public avocations, and the limited means of in- 
formation on subjects of this nature, which the 
present situation of this place affords, will enable 
me. I feel. however, sir, considerable confidence 
in this undertaking, from the consideration that 
there are other gentlemen associated with me on 


| this occasion, who are fully competent io do com- 


‘there can be no public happiness.” Indeed, sir, 
it may with truth be said, that this respect and | 


confidence are essential to that harmony, without 
which we can enjoy no public happiness. 


What | 


words then can describe in its proper colors the | 


conduct of an officer of the highest judicial tribu- 


nal of the General Government, who abuses the | 


duty and perverts the privilege of his station to 


destroy the confidence and excite the odium of 


the people against not only their State govern- 
ment, but that of the United States ? He who was 
seated on the judgment-seat of the nation to exe- 


plete justice to the subject. And a still higher 
degree of confidence arises from a perfect convic- 
tion that the honorable members who compose 
this high tribunal, and who are to pronounce the 
final decision in this cause, are we'll qualified to 
investigate its merits; and that their talents and 
experience are such as to preclude even the pos- 
sibility of a defeat of justice taking place, in con- 
sequence of any deficiency that may exist in the 


' exertions of counsel on either side. 


cute the laws of the Union, converts that very | 
judgment seat into a forum, from whence to pro- | 
nounce a Philippie not only against the State | 


government with which he there had no right 
to meddle, but against that very government un- 
der whose authority he was there sitting, and 
whose laws he was sworn there to execute. Not 


| 


content with endeavoring to excite discontent | 


and odium against the government of the State 
of Maryland, the Congress of the United States 
must be held up as sacrilegious destroyers of the 
national Constitution. 


Mr. President, I have taken those views of this | 
subject which presented themselves most forcibly | 


to my mind. I have finished all L intended to say 
upon this argument. 


been established against the respondent a volume 


of guilt, every page of which calls for punishment | g 
| ernments, who regard the rights and liberties of 


at the hands of this nation. I leave the case and 
the respondent in your hands. I leave them where 
the Constitution of this country has placed them. 
I leave them where I hope, and I believe, there 


will be found a different measure of justice from | 
that which Judge Chase has been accustomed to | 


administer. I leave them where justice will be 
administered “faithfully and impartially, and 
Without respect to persons.” 
Mr. Campse t then rose and spoke as follows: 
Mr. President, and Gentlemen of the Senate: 
It is with peculiar diffidence I rise, in compliance 


with the duty assigned me, to address this honor- | 
Sensible 


able Court on this important occasion. 
of my own incompetency to do that justice to the 
investigation of this cause which its importance, 
and the influence that the whole transaction is 
calculated to have on the jurisprudence of our 
country, would seem to require, I should have felt 
disposed to decline the undertaking; but called 


There has, in my opinion, | 
| prostitute those which they already possess. 





The scene, presented to the nation by this trial, 
is more than usually interesting and important. 
One of the highest officers of the Government, 
cailed upon by the voice of the people, through 
their representatives, before the highest tribunal 
known to our Constitution—that same tribunal 
that sanctioned his elevation—to answer for the 
abuse of the power with which he had been en- 
trusted! It is a melancholy truth, that derogates 
much from the dignity of human nature, but it is 
a truth that has been for ages established by ex- 
perience, that high and important powers have a 
tendency to corrupt those on whom they are con- 
ferred. Few minds are possessed of sufficient in- 
tegrity and independence, when elevated above 
the ordinary level of the great mass of their fellow 
citizens, to resist the impulse their high station 
gives them, to grasp at still greater powers, and 


Hence it has been the great exertion of all gov- 


the people, and still must continue to be so, to 
watch over the conduct of the high and confiden- 
tial officers of State, and guard against their abus- 
ing the pewers reposed inthem. For this purpose 
the mode of trial by impeachment was resorted to 
in very early times in that country from which 
we have derived most of our laws and usages. 
Near five hundred years ago, the representatives 
of the people in that nation felt themselves clothed 
with sufficient authority to check the abuses of 
power, in the highest officers under the Crown, by 
calling upon them by impeachment to answer be- 
fore the House of Lords for their conduct, and 
punishing them for such acts as were unauthorized, 
illegal, or oppressive. 

It was a wise and politic measure to have 
charges of this nature tried by the highest tribunal 
in the nation, that would not be awed by the great 
powers and elevated standing of the accused, nor 


upon by the representatives of the nation to aid | influenced by the popular voice of the accusers, 
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further than a strict regard to impartial justice 
would require. As I conceive, therefore, that 
pure and unstained impartiality ought to be the 
characteristic feature in the trial by impeachment, 
I shall for myself, and I conceive I may in the 
name of the representatives of the people, utterly 
disclaim any design or wish that party considera- 
tions, or difference in political sentiments, should, 
in the remotest degree, enter into the investiga- 
tion, or affect the decision of this question. Yet, 
in order to ascertain the motives that actuated the 
respondent, it may become necessary to notice the 
difference of political sentiments, so far as regarded 
the accused, and those who are stated to have been 
injured by his conduct, at the time those transac- 
tions took place, that gave origin to this prosecu- 
tion. 

In the view which I propose taking on this sub- 
ject, I shall in the first place notice the provisions 
in the Constitution relative to impeachment, and 
endeavor to ascertain the precise object and ex- 
tent of such provision, so far as the same may re- 
late to the present case. 

The first provision in the Constitution on this 
subject, (art. Ist, sec. 3.,) declares, that the Senate 
shall have the sole power to try all impeachments. 
Here we discover the great wisdom of the fram- 
ers of the Constitution. The highest and most 
enlightened tribunal in the nation is charged with 
the protection of the rights and liberties of the 
citizens against oppression from the officers of 
Government under the sanction of law; unawed 
by the power which the officer may possess, or 
the dignified station he may fill, complete justice 
may be expected at their hands. The accused is 
called upon before the same tribunal, and in many 
instances, before the same men, who sanctioned his 
official elevation, to answer for abusing the powers 
with which he had been entrusted. Men who 
are presumed to have had a favorable opinion of 
him once, are to be his judges; no inferior or co- 
ordinate tribunal is to decide on his case, which 
might from motives of jealousy or interest be pre- 
judiced against him and wish his removal. No, 
sir, his judges, without the shadow of temptation 
to influence their conduct, are placed beyond the 
reach of suspicion. 

The next provision in the Constitution declares 
that judgment in cases of impeachment shall not 
extend further than to removal from office and 
disqualification to hold and enjoy any office of 
honor, trust, or profit under the United States. 

Here the Constitution seems to make an evi- 
dent distinction between such misdemeanors as 
would authorize a removal from office, and dis- 
qualification to hold any office, and such as are 
criminal, in the ordinary sense of the word, in 
courts of conmon law, and ptinishable by indict- 
ment. So far as the offence committed is inju- 
rious to society, only in consequence of the power 
reposed in the officer being abused in the exercise 
of his official functions, it is inquirable into only 
by impeachment, and punishable only by removal 
from office, and disqualification to hold any office; 
but so far as the offence is criminal, independent 
of the office, it is to be tried by indictment, and is 
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made punishable according to the known rules of 
law in courts of ordinary jurisdiction. As, if ap 
officer take a bribe to do an act not connected 
with his office, for this he is indictable in a cour; 
of justice only. Impeachment therefore, accord- 
ing to the meaning of the Constitution, may fairly 
be considered a kind of inquest into the conduc; 
of an officer, merely as it regards his cflice ; the 
manner in which he performs the duties thereof: 
and the effects that his conduct therein may haye 
on society. It is more in the nature of a civil in- 
vestigation, than of a criminal prosecution. An 
though impeachable offences are termed in the 
Constitution high crimes and misdemeanors, they 
must be such only so far as regards the official con- 
duct of the officer ; and even treason and bribery 
can only be inquired into by impeachment, so fa 
as the same may be considered as a violation 0; 
the duties of the officer, and of the oath the officer 
takes to support the Constitution and laws of th 

United States, and of his oath of office; and not 
as to the criminality of those offences inde penden: 
of the office. This must be inquired into ani 
punished by indictment. 

This position is strongly supported by the mod 
of proceeding adopted by this honorable Court in 
cases of impeachment. You issue a summons | 
give notice to the accused of the proceeding 
against him; you do not consider his persona! 
appearance necessary ; you issue no compulsory 
process to enforce his personal attendance; and 
you pass sentence, or render judgment on him 
in hisabsence. But, in all criminal prosecutions 
compulsory process must issue at some stage o! 
it to enforce the defendant’s appearance ; unless 
outlawry in England be considered an exception, 
which, it is believed, is not resorted to in thi 
country, and his personal appearance is consid- 
ered absolutely necessary ; and in almost every 
case he must be present when sentence is pro- 
nounced against him. This construction of the 
Constitutional provision appears to be absolutely 
necessary, to avoid the absurd consequence that 
would arise from a different construction; that ol 
punishing a man twice for the same offence, which 
could not have been intended by the framers o/ 
the Constitution. The nature of the judgment 
which you are bound to render, and not to exceed, 
appears also conclusive on this head. You can 
only remove and disqualify an individual from 
holding any office of honor, trust, or profit. This 
cannot be considered a criminal punishment; it 
is merely a deprivation of rights; a declaration 
that the person is not properly qualified to serve 
his country. Hence, | conceive, that, in order to 
support these articles of impeachment, we are 
not bound to make out such a case as would be 
punishable by indictment in acourt of law. It 
is sufficient to show that the accused has trans- 
gressed the line of his official duty, in violation o! 
the laws of his country; and that this conduct 
ean only be accounted for on the ground of im- 
pure and corrupt motives. We need not hunt 
down the accused as a criminal, who had coni- 
mitted crimes of the deepest die ; and this honor- 
able Court are not authorized to inflict a punish- 
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ment adequate to such crimes, if they had been 
committed and could be established. With this 
view of the meaning of the Constitutional pro- 
vision relative to impeachments, I shall proceed 
to examine the articles now under consideration, 
and the evidence given to support them. In the 
course of this examination, we apprehend it will 
clearly appear that the whole conduct of the 
judge in the several transactions, for which charges 
are alleged against him, had ils origin in a cor- 
rupt partiality and predetermination unjustly to 
oppress, under the sanction of legal authority, 
those who became the objects of his resentment 
in consequence of differing from him in political 
sentiments; turning the judicial power, with 
which he was vested, into an engine of political 
oppression. So completely, it is conceived, has this 
motive pervaded the whole of his judicial transac- 
tions now in question, that there is not a single 
act charged in the articles of impeachment, that 
is not strongly marked with manifest oppression, 
springing from political intqlerance, under the 
mask of administering justice. This is the cor- 
rupt origin from which have issued all the evils 
complained of; this has for ages been the scourge 
of society ; and it is all important that, in our 
country which is yet in its infancy, when this 

oisonous germ cannot have taken deep root, it 
should be crushed in its embryo, and not per- 
mitted to gather strength by the sanction of high 
and superior authority. 

In order to observe some arrangement in the 
investigation of this subject, I propose to consider, 
first, under one general view, the conduct of the 
judge on the trial of Fries for treason, as stated in 
the charges contained in the first article; and, 

Secondly, I will consider also, under one gen- 
eral view, the conduct of the judge in the trial of 
Callender for a libel, as stated in the several 
charges contained in theimpeachment. The fifth 
and sixth articles I will leave to be supported by 
those gentlemen associated with me in the man- 
agement of this prosecution, who have been more 
conversant than myself with the laws of, and 
practice of the courts in Virginia, upon which 
the support of these articles materially depend ; 
and the remaining articles, to wit, the seventh 
and eighth, will be chiefly relied upon by me, to 
show the spirit of oppression, partiality, and po- 
litical intolerance, that marked the whole judicial 


career of the judge during the- course of these | 
transactions, thereby establishing more clearly the | 


motives that actuated his conduct in the several 
acts charged as misdemeanors in the articles al- 
ready noticed and relied upon. 

In examining the first article, I shall rely upon 
the following positions : 

First—T hat, under the eighth article amenda- 
tory of the Constitution of the United States. 
(referred to in this article of the impeachment.) 
which secures to the defendant, in all criminal 
prosecutions,the assistance of counsel, he i¢ thereby 
entitled to the right of such counsel being heard 
in his defence by the court, before a decision be 
made and declared against him on the law arising 
in his case; and, also, that such counsel should 
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exercise their professional rights in making his 
defence, according to the known and established 
| laws and usages of the nation, free from any arbi- 
| trary control or restriction whatever. 

Secondly—T hat, in the trial of Fries for trea- 





son, the judge did, by delivering an opinion in 
writing on the law arising in the case, before 
counsel were permitted to be heard in his defence, 
effectually deprive the defendant of any benefit 
from the assistance of counsel. 

Thirdiy—That he imposed on the counsel en- 
gaged for the defendant, arbitrary restrictions 
and control, in the exercise of their professional 
rights, unknown to,and unauthorized by the laws 
and usages of the nation, which compelled them 
to relinquish the defence of the prisoner. 

Fourthly—I will then insist that this conduct 
was such a flagrant violation of his duty, as could 
only spring from corrupt motives, and a disposi- 

| tion to oppress those who became the objects of 
his resentment. 
| With regard to the first position, that counsel 
ought to be permitted to be heard for a defendant 
before a decision should be declared against him; 
and, also, that the counsel ought to be protected 
in the exercise of their professional rights, ac- 
cording to the usages and practice of courts, it 
appears to me substantially supported by the Con- 
stitutional provision already noticed, securing to 
the defendant the assistance of counsel, and to be 
a necessary consequence of that provision; and 
essential, in order to give it effect. For, in the 
first place, as to the law, of what use would the 
assistance of counsel be to the defendant, if a de- 
cision of the law arising in his case should be 
deliberately made up by the court, committed to 
writing to give it more solemnity and effect, and 
delivered, or made known, before such counsel 
were permitted to be heard in his defence? What 
hopes could the counsel entertain of being able 
to convince a court that an opinion thus deliber- 
ately formed and solemnly made known, was in- 
correct, and ought not to be given? Surely, if 
the right of the assistance of counsel, secured toa 
| defendant, means anything, it must mean that he 
should have an opportunity, through his counsel, 
to make his case awe to the eourt, to explain 
the law arising thereon, and show, as far as it 
could be done, that, according to the true con- 
struction of the law applying to his case, or under 
which he is charged, he is not subject to its pen- 
alties; before their opinion be deciared on the 
| subject, while the mind of the court is unbiassed, 
open to conviction, and capable of duly weighing 
the arguments that may be advanced on either 
|side. But when an opinion is deliberately de- 
clared, or made known, against a defendant, be- 
fore he is permitted to be heard by counsel, his 
case is prejudged, the character of the court is 
|committed in a very great degree to support 
such opinion, the arguments of counsel cannot 
be expected to be heard by such a court with 
impartiality and fairness, that go to prove such 
opinion to be erroneous; and under such circum- 
stances, the aid of counsel is a mere name with- 
out a benefit; a form without substance. But 
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again, if such counsel were subject to the arbitrary 
control and restriction of a court, of every capri- 
cious and irritable judge; if they were not pro- 
tected in the performance of their professional 
duties, so long as they acted within the laws of 
their country and the known usages and prac- 
tice of courts. of what use would their assistance 
be to the accused, or what substantial aid could 
they afford him in making his defence? The 
counsel would have no rule to direct them in 
shaping their client’s defence. When they had 

repared to examine his cause in the manner 
Gisstefore usual. in courts, and upon grounds 
which they conceived most likely to establish his 
innocence and procure his acquittal, they might 
be stopped at the very threshold of the defence; 
surprised with a new and unheard-of mode of 
proceeding; presented with a digested and formal 
opinion upon the very points they intended to 
contest; and informed that, in the remarks they 
might be permitted to make to the court, to show 
that such opinion was not correct, they must con- 
fine themselves in their endeavors to establish 
the doctrine they might advance, to the producing 
of authorities of a certain description; and must 
not extend their researches after decisions, on 
similar cases, beyond certain prescribed limits, as 
to time and the kind of decisions. Under such 
circumstances no counsel could render any sub- 
stantial service to the accused; none would be 
found to submit to the tyranny of such a prac- 
tice 

Further, it is conceived an universal rule of con- 
struction, that when a right is secured to any per- 
son, by a law, the means of acquiring the benefit 
of that right are thereby alsosecured tohim. The 
Constitution secures to the defendant in all crim- 
inal cases the assistance of counsel in his defence ; 
the only means by which the benefits of that right 
can be obtained by such defendant, it is conceived, 
must be, by permitting counsel to be heard in his 
behalf, before his case is decided against him, and 
bY protecting such counsel in the due performance 
of their professional duties. These rights are se- 
cured to counsel for the benefit of those for whom 
they are concerned, and whose interests they ad- 
vocate; and not for their own advantage. And 
hereit may be proper to observe, that though coun- 
sel may be considered in some respects as offi- 
cers of the court, and in a certain degree subject 
to their control and direction; yet, it is certain 
while they act within the line of their duty, and 
the known sphere of their action as counsel, their 
rights are as sacred as those of the court; and they 
are, in performing their professional duty, in a 
certain sense, as independent of the court, as the 
court are of them. 

The second position proposed to be established 
and relied upon, to wit, that the judge did, in the 
trial of Fries for treason, by delivering an opinion 
in writing on the law arising in the case, before 
counsel was permitted to be heard in his defence, 
effectually deprive the defendant of any benefitfrom 
the assistance of counsel, is in part a deduction 
from the preceding position, and supported by it. 
The fact of the judge’s delivering an opinion in 
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writing, in this case, against the defendant, pre. 
vious to permitting counsel to be heard in his de- 
fence, is admitted by the judge in his answer, and 
is also established beyond a doubt by the evidence 
of Messrs. Lewis, Dallas, Tilghman, and indeed 
of all the witnesses on the subject. No difference 
exists in the evidence of the different witnesses 
with regard to the written opinion being delivered 
before the cause was heard. The statement brie(ly 
is, that after the court met, the jury were calle(, 
and many of them answered and appeared ; the 
prisoner was (Mr. Lewis believes) in court; the 
counsel assigned the prisoner had not all got to 
the bar, when the judge handed down, or threw 
on the clerk’s table, several papers, each containing 
the opinion of the court on the law that was w 
decide the defendant’s fate: one of these copie: 
the judge said, was to be given to the counsel fo; 
the defendant; one to the Attorney for the Uni- 
ted States, and one to be delivered to the jury be- 
fore they retired on the case. Some of the gen- 
tlemen about the bar began to copy these papers: 
Mr. Lewis, one of the counsel for the defendant, 
refused to receive or read, it, declaring his hand 
should never be tainted by reading a prejudged 
opinion in any case, but especially in a capital one. 
The papers were subject to public inspection ; tli 
jurymen then might, and probably did, read the 
opinion. Thus the formal opinion of the court 
on the law, being made known to the jury befor 
the cause was heard, would bias their minds against 
the defendant, and, render an impartial inquiry 
into his case next to impossible. The counsel had 
no hopes of changing an opinion thus deliberately 
and formally made up, and stamped with the so- 
lemnity of a written sentence; the judge by de- 
ciding the law seemed to have decided the facts 
also, as he must have assumed them as proved, in 
order to found his opinion upon them ; and indeed 
the answer states that no doubts existed with re- 
gard to the facts or evidence in the case, on either 
side; the jury would, therefore, consider such 
opinion as a decision of the whole case, and would 
be prepared, so far as they could be influenced by 
the judge, to pronounce the defendant guilty, be- 
fore they heard the cause examined, or even a sy]- 
lable of the evidence. In acase thus situated, how 
could the defendant be said to enjoy the benefit of 
the assistance of counsel; when the whole case 
was decided before the counsel was permitted to 
be heard; and no ground left for them to occupy ! 
This mode of proceeding, adopted by the judge, 
was, therefore, a direct violation of the Constitu- 
tional right secured to the defendant, of having 
the assistance of counsel in all criminal prosecu- 
tions; for it cannot be pretended that to hear 
counsel after the cause was substantially decided. 
would be complying with the true intent and 
meaning of the Constitution ; for this would ren- 
der the provision totally futile and useless, and 
would be calculated only to deceive unfortunate 
defendaifts, who might place reliance upon tt. 
The judge, in delivering this opinion, introduced 
a mode of proceeding new and before unknown 1n 
our jurisprudence ; and contrary to the known and 
established usages and practice of the courts in 
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our country. All the legal characters that have 
been examined as witnesses on both sides, and 
most of the witnesses to this article were legal 
characters, prove the fact, that no such practice 
ever did exist in this country; not one solitary 
case can be adduced of a similar proceeding by a 
judge, either in this pom or in that from which 
we have taken most of our laws and usages. The 
writers on the laws of England afford no instance 
of this kind; and it was left for Judge Chase to 
introduce this extraordinary and before unheard- 
of mode of administering justice. . 

But it is insisted on, by the judge in his answer, 
that the opinion was a correct one, as to the law 
of treason, supported by former decisions, and, 
therefore, there would be no harm in making it 
known, at the time and in the manner he did; 
that it could not mislead the jury, but would guard 
them against being imposed upon by the ingenuity 
of counsel. Though this reasoning may appear 
plausible at first view, it will be found, upon ex- 
amination, to be fallacious, tending to establish a 
dangerous doctrine, that would in principle go the 
whole length of justifying a judge, for dispensing 
with the intervention of a jury altogether in trials 
for crimes. Ifa judge may give a solemn opinion 
against a defendant in a criminal case, without 
permitting counsel to be heard in his behalf, when 
the party is entitled of right to the assistance of 
counsel, and then justify such conduct by show- 
ing that the opinion itself was correct, and must 
have been delivered by him in some stage of the 
trial; why may he not pass sentence of execution 
upon a criminal without the verdict or interven- 
tion of a jury? And, when charged with this 
conduct as unconstitutional and illegal, justify 
himself by showing that the sentence he passed 
was a correct one, that the facts in the case were 
notorious and admitted on all hands; that the law 
was clear and had been established by former de- 
cisions that could not be shaken; and that, there- 
fore, the intervention of a jury could be of no ser- 
vice to the defendant, as they must find him guilty ; 
and that, as he would have to declare the same 
sentence he had pronounced, after their verdict 
should have been rendered, it could do no harm 
to pronounce it without such verdict; as it could 
not do an injury to pass a correct sentence at any 
time? This reasoning would be of the same kind 
with that advanced by the judge in the case be- 
fore you, to justify him in delivering a written 
opinion, before the cause was heard, or the defend- 
ant permitted to make his defence by counsel ; 
for if in the one case it would be a violation of 
the Constitutional right of a trial by jury, secured 
to defendants in criminal prosecutions, so in the 
other case it would be equally a violation of the 
Constitutional right secured to defendants of hav- 
ing the assistance of counsel in their defence. 
The reason therefore of the judge, if it proved any 
thing, would prove too much; it would virtually 
destroy the most Valuable provisions in our Con- 
stitution for the protection of the rights and 
liberties of the citizen; and authorize a judge or 
court at pleasure to dispense with Constitutional 
restrictions, when they found it convenient so to do. 
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But in the present investigation, the correctness 
or incorrectness of the written opinion delivered 
by the judge, is not in question; this opinion is 
not charged to be in itself incorrect or erroneous, 
but the offence charged is in the manner and time 
of delivering it; the attempt, therefore, by the 
judge, to justify his conduct by insisting that the 
opinion delivered was correct, and authorized by 
former decisions, is a mere evasion of the real 
charge alleged in the impeachment, and an ex- 
ertion to prove what was not denied or put in 
question. It cannot therefore, in fact, aid the ac- 
cused, or make his case better than it would be if 
such opinion had been evidently erroneous ; but 
it is not intended, in this place, to admit the cor- 
rectness of the opinion delivered by the judge in 
writing, by not going into the discussion of it; but 
this discussion of the opinion is omitted here, be- 
cause its correctness or incorrectness is irrelevant 
to the present question, and, therefore, unnecessary 
to be discussed. 

I will now proceed to consider the third position 
stated, to wit: That the judge did impose on the 
counsel engaged on behalf of Fries, arbitrary re- 
strictions and control in the exercise of their pro- 
fessional rights, unknown to and unauthorized by 
the laws and usages of the nation. In support of 
this part of the charge there is the evidence of 
Mr. Lewis, who states that when the judge de- 
livered the written opinion in the manner already 
noticed, he observed that on the former trials 
there had been a great waste of time by counsel 
making long speeches to the jury, on the law as 
well as on the fact, and stated his disapprobation 
of their having been permitted to read certain 
statutes of the United States, relating to crimes 
less than treason, which he, or the court, declared 
they would not suffer to be read again; and that 
cases at common law, or under the statute law of 
England previous to the English Revolution, had 
nothing to do with the question, and that they 
would not suffer them to be read; that they had 
made up their mind on the law. This is, in sub- 
stance, the evidence of Mr. Lewis on this point, and 
it is strongly supported by that of Mr. Dallas, who, 
though he was not present when this statement 
was made bv the judge, yet corroborates the 
truth of it by the statement he made to the court 
afterwards on the same day, as made to him b 
Mr. Lewis, and by the circumstances that took 
place in consequence thereof. Mr. Dallas also 
states that the judge said, as he thinks on the next 
day, that in arguing upon the law the counsel 
must address themselves to the court alone, and 
not the jury. The evidence of Messrs. Rawle 
and Tilghman support most of these facts in sub- 
stance, except as to the judge refusing to permit 
the statutes of the United States to be cited, and 
differ only as to the time at which the judge 
made these declarations; these facts, therefore, are 
supported by evidence that cannot be shaken; 
and were the evidence given by Mr. Lewis and 
Mr. Dallas, different from that given by Messrs. 
Tilghman, Rawle, and others, more weight and 
credit ought to be given to the evidence of the 
former gentlemen than to that of the latter, though 
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all may be men of equal integrity and veracity ; 
for there is a material distinction between the 
credit due to witnesses as men of integrity and 
veracity, and the weight or credit that ought to 
be given to their evidence as containing a correct 
and full statement of facts. Two men may be of 
equal credibility in society, and equally tenacious 
of deposing the truth; yet the evidence of the 
one as toa particular transaction, may deserve 
much more weight and credit than that of the 
other, in consequence of his possessing better 
means of information, and being so circumstanced 
as to feel more interest in, and receive stronger 
impressions from the facts that may have taken 
lace; so in the question before us, Mr. Lewis and 
Ar. Dallas felt the strongest interest in the trans- 
action that took place; their rights as counsel 
were invaded, and the impressions they received 
were strong and not easily effaced. Mr. Lewis 
had the most correct means of information ; his 
attention was arrested by the paper containing the 
opinion being handed or offered to him ; the state- 
ment of the judge containing the restrictions al- 
ready stated, immediately followed, to which he 
attended ; he could not, therefore, possibly be mis- 
taken; and the impression so strongly made, by 
so extraordinary a transaction, could not be erased 
from his memory. This was not the case with 
Messrs. Rawle and Tilghman, for though Mr. 
Rawle was concerned for the prosecution, he 
states he was much engaged with other business ; 
the opinion delivered was also in favor of his side 
of the question, and of course the affair was not 
likely to excite so much the interest of those gen- 
tlemen, or make so deep an impression on their 
minds. The evidence, therefore, of Mr. Lewis 
and Mr. Dallas may be considered as a correct 
statement of this transaction. These restrictions, 
therefore, imposed upon the counsel, of not citing 
such authorities as were usually permitted to be 
used, and not arguing the law to the jury, are un- 
authorized by the laws of our country, and con- 
trary to the usages and practice of our courts of 
justice, and in the case in question amounted to a 
prohibition to argue the cause in any possible 
way that could be of the least service to the de- 
fendant. That these restrictions were unauthor- 
ized by the practice in our courts, is established 
by the evidence of every witness that has been 
examined to this point, who declare that no such 
restrictions had ever been imposed on counsel, 
concerned in criminal cases, in any courts with 
which they had been acquainted, and particularly 
by the practice of the circuit court of the United 
States in the same State, in the trial of the same 
cause before, and in other similar trials, when the 
utmost latitude was given the counsel in making 
their defence. This was, therefore, a direct and 
arbitrary innovation on the known and established 
modes of proceeding in courts of justice in crim- 
inal cases, and an unwarrantable attack on the 
privileges secured to defendants by the Constitu- 
tion and laws of the country. That judges are 
not authorized to substitute their own arbitrary 
will in place of law, and to dispense at pleasure 
with the established rules of proceeding in the 
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tribunals of justice, is proved by every Principle 
of reason and of law. To show that this position 
has been expressly recognised by law writers, and 
legal decisions for ages, I will refer the court to 
2. Bac. Ab., (new edition) page 97, where it is de- 
clared that, “judges are to determine according 
to the known law and ancient customs of the 
realm ;” and to 4 Com. Dig. 418, where it is stated 
that “ judges ought to act conformably to law, and 
not according to discretion.” 

These authorities, when we consider the coun- 
try from which they come, and the times in which 
they were written, strongly mark the limits that 
ought to circumscribe the conduct of the judge. 
And shall the judges in our country assume greater 
latitude in their proceedings than those of Eng. 
land, and depart at pleasure from what are known 
to be the customs of the country? I should pre- 
sume not. But the judge states in his answer 
that decisions at common law, and before the 
Revolution in England, could throw no light on 
the doctrine of treason here, but might mislead 
the jury; and, therefore, ought not to be admitted 
to be read, not being law; and he wades into the 
dark ages of the history of England, when the 
judges were corrupt and under the influence of 
the Crown. This reasoning of the judge is eyi- 
dently an evasion of the point in question. The 
object of the counsel for Fries, in wishing to cite 
those authorities, both at common law and under 
the statute of Edward the Third, was not to show 
by them what the construction of the words of 
our Constitution with regard to the treason ought 
to be; but to show first, the absurd and ridiculous 
lengths to which those decisions had gone, in de- 
termining what acts amounted to treason there 
and then to prove that since the English Revolu- 
tion, the judges in England considered themselves 
bound by cases decided before the Revolution, and 
that asthe decisions on treason in England, since 
their revolution, were bottomed upon those cases 
before the revolution, they ought not to govern 
the courts in this country, in giving a construction 
to the words of our Constitution, in order to de- 
termine what acts amounted to treason. This 
was evidently the object of the counsel, and it is 
proved to have been so stated by them, by the evi- 
dence of Mr. Lewis, Mr. Dallas, and Mr. Rawle. 
There was, therefore, no ground for the pretence: 
the judge makes for refusing these authorities t 
be introduced. 

It is admitted by the answer that the jury have 
the right to decide upon the law as well as upon the 
fact ; and if it were denied, it could be shown by 
clear and undoubted authorities, of ancient and 
modern times. From what motives, therefore, 
and under what plausible pretence, could the 
judge refuse to permit the law to be argued before 
the jury? How could they decide upon it pro- 
perly, without hearing it discussed? And with 
what color of reasoning can the judge say that 
the jury have the right to decide the law, and yet 
that they have not the right to hear it argued and 
explained by counsel? Does not this show the 
greatest absurdity, and prove that the accused 
must have had some object in view, that he did 
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not choose to avow, and that would not bear ex- | being altogether new and extraordinary. Th 
amination? In this case there was no dispute | accused, in his answer, states that he relied upon 
about the facts; the answer states, they were ad- | the decisions of the circuit courts, wherein Judges 
mitted on both sides. The judge makes up his Iredell and Paterson presided, with regard to the 
opinion upon the law, commits it to writing, and | law of treason, as forming a precedent from which 
makes it known as the opinion of the court, be-| he would not even dare to depart. Why did he 
fore the jury are impanelled in the case. For | not consider himself equally bound by the prac- 
what purpose was counsel assigned to the defend- | tice they adopted in criminal cases? They gave 
ant? What remained for the counsel to examine | the utmost latitude to counsel in making their de- 
or contest, when the facts were admitted and the | fence to the jury, both on the law and the fact, 
law decided by the court? Would not the as-/did not restrict them as to the authorities they 
sistance of counsel, under such circumstances, be | should cite, and delivered no opinion until the 
to the defendant a mere phantom, a name with- | cause was heard. Judge Chase reversed the whole 

| 

| 


out substance? Wasnotthe assignment of coun- | of this mode of proceeding. What good reason 
sel, in this ease, and with such views as the judge | can be given for his adhering to their opinion in 
must have had, an useless ceremony, an empty | the one instance, and totally departing from their 
compliance with form, a mere mock of justice? | practice and example in the other? No excuse 
The clear inference from the whole transaction | can be formed for thisconduct. ‘This is the strong- 
must be, that the judge was determined the de-| est possible evidence of corrupt motives, of partial- 
fendant should derive no benefit from the assist- | ity, and a determined design to overleap all former 
ance of counsel, and only affected to permit them | rules of proceeding, to oppress the unfortunate 
to argue the facts to the jury, because he knew | defendant that was arraigned at his bar for trial. 
they were not disputed, even by the defendant | The whole course of the judge’s conduct in this 
himself. It must, therefore, be a fair inference | transaction goes to establish the same spirit of 
that the defendant was deprived of the assistance | oppression. Counsel are assigned the defendant, 
of counsel, by the unwarrantable, illegal, and un-| merely for the sake of form, and, as it were, to 
authorized restrictions imposed upon them in the | mock him in his misfortunes. The day of trial 
performance of their professional duties by the| arrives. In the mean time the judge makes up 
judge. his opinion on the law arising in the case, and, to 
It remains on this part of the subject, to show | add solemnity to the act, commits it to writing. 
that this conduct of the judge was:such a flagrant | There is no doubt, no dispute as tothe facts. The 
violation of his duty, as could only spring from | prisoner is brought to the bar. Not a voice is 
corrupt motives, and a disposition to oppress those | permitted to plead his cause, until the solemn 
who became the objects of his resentment. I lay | sentence of his legal conviction is made known; 
it down as a settled rule of decision, that when a | and thereby the avenues of his defence, that might 
man violates a law, or commits a manifest breach | lead to his acquittal, for ever closed. 
of his duty, an evil intent or corrupt motive must Here let us pause a moment, and behold the un- 
be presumed to have actuated his conduct; as| fortunate, and, in the language of his able coun- 
every man is presumed to know the law, and | sel, poor Fries, trembling before his condemning 
every officer or judge to understand their duty ;| judge, stripped of the aid of counsel, his only and 
and if ihe party will undertake to excuse himself, | forlorn hope; the fatal fiat of his condemnation 
for misconduct, on the score of pure motives and | pronounced in the solemn language of a written 
unintentional error, it is incumbent on him to| opinion; and thus friendless, unprotected, and un- 
make the same appear by satisfactory and incon- | heard, about to be consigned to the hand of the 
testible evidence. In some: instances, erroneous | relentless executioner! Let us view this specta- 
conduct may be explained, excused, or palliated, | cle, and then let me ask, if this can be considered 
by the weakness or ignorance of the delinquent, | an impartial administration of justice? Imight here 
and the circumstances that attended the case. But| charge the accused with having knowingly and 
in this whole transaction, what marks of inno- | wilfully trampled on the laws of his country, and 
cence or pure motives, are to be discovered ?— | overleaped the bounds of legal justice, to oppress a 
What excuse to be offered for the conduct of the | friendless individual brought before him for trial. 
accused? Ignorance of the law cannot be relied | I might call upon this honorable court to vindi- 
upon as forming a ground of excuse. The legal | cate the character of insulted justice, and demon- 
talents, long experience, and distinguished abili- | strate to the American people, that when their 
ties of the judge, are too well known to admit of | rights and liberties are invaded, even though un- 
such a plea. It was no new and difficult case, | der the sacred sanction of judicial authority, this 
wherein he might be easily mistaken. There | high tribunal will always be found ready and 
were no former precedents to lead him astray.| willing to avenge their wrongs and protect their 
The proceeding was entirely new, and of his own | interests. - 
invention ; a total deviation from all former prac- But it is alleged by the judge that the offensive 
tice, and a manifest innovation upon the estab- | written opinion that had been made known was 
lished usages In our courts of justice. The whole | withdrawn, and that next day full latitude was 
bar were agitated by the proceeding; counsel of | offered to the counsel to argue both the law and 
near thirty years practice felt embarrassed ‘and | the facts to the jury. This wasa fallacious offer. 
astonished at it. Thecommon sense of the whole | It came too late to be of service to the defendant, 
audience appeared shocked at the transaction, “4 or excuse the judge. The act on his part was 
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done—the offence was complete—and it was only | Mr. 
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Campbell here observed that he had close 


the sternness of the counsel that made him re- | the remarks he proposed making on the first par; 
tract. The impression had been made on the | of the subject, and, finding himself indisposed, 
minds of the jury that could not be erased—the | expressed a wish that the Court would adjourn, 


flame had been kindled by the fire-brands he had 
seattered, which could not be extinguished by 
withdrawing the instruments that occasioned it. 
The experiment was as dangerous as it was novel, 
and can only be ascribed to the same spirit of op- 
pression and political intolerance that will be found 
to distinguish the whole conduct of the judge in 
his judicial career during these transactions. 

The respondent further insists, in his answer, 
that he cannot be impeached, except for some 
offence for which he may be indicted at law. 
This position cannot be supported by any fair 
construction of the provision in the Constitution 
on this subject. It has already been attempted to 
be shown, in the view taken of this Constitutional 
provision, that in order to support an impeach- 
ment it is not necessary to show that the offence 
charged is an indictable oné,but only that it is a 
breach and violation of official duty ; and I con- 
ceive that this is the only construction that can 
be adopted to give consistency to the Constitu- 
tion; to the mode of proceeding adopted under 
it in cases of impeachment; to reconcile with 
justice the nature of the judgment that must be 
rendered upon conviction, and to avoid the palpa- 
ble absurdity that would follow a different con- 
struction of punishing a man twice for the same 
offence. To the exposition already given of this 
provision in the Constitution, I beg leave to refer 
the court as controverting the position here relied 
upon by the judge. But I would here further ob- 
serve, in support of this doctrine, that according 
to the laws of England, a judge of a court of 
record is not accountable by indictment for any- 
thing done in open court, in his judicial capacity, 
and that he may plead to an action brought 
against him, for any such act, that he did it, (that 
is, what he was charged with) as a judge of 
record ; and it would be a Sod justification. In 
support of this doctrine the court are referred to 
2 Bac. Ab. (new ed.) page 97; 2 Hawk. 113; Jac. 
Law Dictionary, (new ed.) verbum Judges. It 
appears from the same authorities that the judges 
in England are accountable in Parliament only 
for opinions delivered by them in court; and are. 
not, for such opinions, to be questioned before any 
other tribunal. This is the great protection and 
security that judges of courts of record have, 
that they are accountable for their official con- 
duct only to the legislature, and are punishable at 
law only for such acts as would be indictable of- 
fences, independent of their official character. 
This view of the subject renders the judges, so 
far as regards their judicial conduct, independent 
of all tribunals except the legislature, and is cer- 
tainly better calculated to preserve the independ- 
ence and dignity of the judges, than that con- 
tended for in the answer. I cannot, therefore, en- | 
tertain a reasonable doubt that the true intent and 





meaning of the Constitution will support this 
doctrine, and that it will be sanctioned by the 
opinion of this honorable Court. 











Whereupon the Court rose. 





Tuurspay, February 21. 


The Court was opened at 10 A.M. 

Present: the Managers, attended by the Hous 
of Representatives in Committee of the Whole. 
and the counsel of Judge Chase. 


Mr. CampsBe.t, in continuation. 

I will now proceed, as well as my indisposition 
will permit, to examine in a brief manner th; 
second part of the subject, containing the severa! 
charges founded on the trial of Callender, a 
Richmond, as stated in the second, third, and 
fourth articles of the impeachment. I will con- 
sider these several articles in the order in whic} 
the transactions on which they are founded took 
place incourt. In order to ascertain the motives 
that actuated the judge in this whole transaction, 
it will only be necessary to view his conduct as 
proved, so far as the same relates to this subject 
previous to the trial. The first account we have 
of the intended prosecution, or I might say per- 
secution, of Callender, is at Annapolis. Here the 
judge received the famous book called the “Pros- 
pect Before Us,” upon which the prosecution was 
founded, and here the determination was formed 
to convict and punish Callender. The respond- 
ent said he would take the book with him to 
Richmond; that the libellous parts had been 
marked by Mr. Martin, and that before he re- 
turned he would teach the lawyers of Virginia to 
know the difference between the liberty and li- 
centiousness of the press; and, that if the Com- 
monwealth of Virginia was not totally depraved, 
if there was a jury of honest men to be found in 
the State, he would punish Callender before he 
returned from Richmond. This is the evidence 
of Mr. Mason, nearly in his own words, and no 
person will pretend to doubt its correctness. What 
language could be used that would more clearly 
show the partiality and predetermination of the 
judge to punish Callender, and the spirit of per- 
secution by which he was actuated. Again: on 
his way to Richmond, according to the evidence 
of Mr. Triplett, the judge reviles the object of 
his intended vengeance; states his surprise and 
regret that he had not been hanged in Virginia; 
remarks that the United States had shown too 
much lenity to such renegadoes; and after arri- 
ving at Richmond, informs the deponent he was 
afraid they would not be able to get the damn’d 
rascal that court. Thus evincing in every stage 
of this business that intolerant spirit of oppres- 
sion and vengeance that seems to have given 
spring to all hisactions. After the indictment is 
found against Cailender, the panel of the petit 


jury is presented to the judge; he inquires if he 


had, any of the creatures called Democrats on 
that panel, directs the marshal to examine it, and 
if there were any such on it, to strike them ofl. 
This is the evidence of Mr. Heath, whose char- 
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acter and’ standing in society are known to many ther those stated in the affidavit come within the 
of the members of this honorable Court. And | decisions heretofore made in courts of justice. On 
though his evidence is opposed to the negative | this subject I will refer the court to one authority 
declarations of Mr. Randolph, who affirms that only, but one equally respectable with any that 
he did not present the panel of the jury to the ean be produced on criminal law.—Foster Cr. 
judge, or receive such directions, yet | conceive | Law, pp. 2,3. Here Mr. Campbell read the case 
the court will give more weight to the affirmative | at length, and then observed that this decision 
declarations of Mr. Heath, with regard to these | took place in a country where criminal law is ex- 
facts, than to the negative assertions of Mr. Ran- | ecuted with as much rigor as in any in the world 
dolph, who may have forgotten the transaction. | where there is the shadow of liberty ; and yet the 
This point rests upon the integrity and veracity | affidavit filed in this case, upon which a continu- 
of Mr. Heath. He could not receive the impres- | ance was granted, only states the absence of ma- 
sion of these facts, unless the transaction had | terial witnesses and the places of their abode ; the 
taken place; he could not reasonably be mista- | defendants were not required to state the facts 
ken; the affair was new and extraordinary, and | that those witnesses would prove. In ordinary 
must have arrested his attention ; and in this case | cases, the courts do not require this, and in many 
there is no ground to make allowance fora treach- | cases it would be impossible for the defendant to 
erous memory, for it is not pretended that the | know all that a witness could give in evidence; 
witness, Mr. Heath, has forgot the facts, but that | nor is the defendant bound, except in ordinary 
they never existed. If you do not, therefore, be- | cases, to disclose the evidence that his witnesses, 
lieve the statement he makes, it must follow that | who are absent, can give, as it might endanger 
you admit the witness has wilfully and corruptly | his defence and give an advantage to the prose- 
stated a falsehood. This, I presume, will not be | cutor, if so disposed, to procure evidence, whether 
admitted. But on the other hand, Mr. Randolph | true or false, to controvert that of the defendant. 
may have forgotten the transaction in the bustle | The court, in the case cited, was held by a spe- 
of business, and this will account for the differ- | cial commission from the Crown, for the purpose 
ence in the evidence of the witnesses without im- | of trying offenders for crimes of the deepest die, 
peaching the veracity of either. This mode of | and such as are punished in that country with 
reconciling the evidence is agreeable to the rules | the utmost rigor; yet the court continued the 








of law. I take the facts. therefore, as stated by | cases of those defendants for such a length of 
Mr. Heath, to be correct, and they afford an in- | 
stance of judicial depravity hitherto unequalled 
and unknown in our country—a direct attempt | 
to pack a jury.of the same political sentiments | 
with the judge to try the defendant. This isa | 
faint representation of the previous conduct of | 


the judge relative to this subject, before whom | 
the defendant was about to be tried, or rather be- | 
fore whom he was to be called for certain con- | 
viction and punishment, for it ought not to be | 
dignified with the name of a trial. With this | 
view, therefore, of the temper and disposition of | 
the judge, and of his previous conduct on this | 
occasion, we will examine the first important step | 
taken in the trial, in which the designs of the | 
judge begin more clearly to unfold themselves, 
viz: his refusal to postpone or continue the trial 
until the next term, on an affidavit regularly filed, 
stating the absence of material witnesses and the 
places of their residence, being the second charge 


time as was deemed sufficient to procure their 
Witnesses, according to the distances at which 
they resided. There were in this case no stated 
terms to which the court could adjourn and con- 
tinue the causes ; they therefore fixed upon a rea- 
sonable time, and adjourned over to such day, in 
order to enable the defendants to prepare for trial; 
and it was observed by the court, in that case, as 


| an additional ground for continuance, that the in- 


dictments had not been found until the court sat, 
and that, therefore, the defendants-had not time 
to prepare for trial. This was the case with Cal- 
lender; he had no notice of this prosecution until 
after the indictment was found, and during the 
same term; he therefore could not have had time 
to prepare for his trial. The affidavit he filed 
was stronger and much more full than that in the 
case cited ; it states the absence of a number of 
Witnesses whose evidence the deponent declares 
material to his defence. This would be suffi- 


. 2 | . . . . 
in the fourth article. | cient to authorize a continuance upon a first ap- 


It is admitted by the respondent, in his answer, 
that an affidavit was filed, which he exhibits to 
the court, and a motion made thereupon by the 
counsel of Callender to continue his cause for 
trial until the next term; and it is proved by the 
evidence of Mr. Hay and Mr. Nicholas, that. as 
counsel for Callender, they insisted for a contin- 
uance of the case on the grounds stated in the 
affidavit, and also on other grounds; that they 
were not prepared to argue the law arising in the 


| plication, and more ought not to have been re- 
| quired; but the affidavit goes further, and states 
| the substance, as far as the defendant knew, of the 
| evidence the witnesses could give; and also 

states the want of papers and books, material to 
| the defence, that could not be obtained without 
|allowing a considerable time to procure them. 

What more could be stated in an affidavit for a 
| continuance on the ground of want of testimony 
| by any defendant who wished to adhere to the 


case, for want of time to examine the subject, and | truth? ‘Yet a continuance is refused, and the 
that the defendant was not, by the laws of Vir- | judge states in his answer, as the principal cause 
ginia, bound to come to trial that term. Here it | of such refusal, that the evidence of all the wit- 
may be proper to show what are the grounds for | nesses stated in the affidavit to be in writing 
a continuance known in law, and to inquire whe- | would not prove the truth of all the charges in 
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the indictment, and would not, therefore, make a 
complete justification if procured, and enters into 
an examination of the charges and evidence to 


ment, and consists in the judge’s overruling the 
objection of John Basset, one of the jury, who 


wished to be excused from serving on the trial of 





term, at which he was not to be present. He had, 


No reasvnable doubt can exist on this point, and 





rove this position. This excuse of the accused | Callender, because he had made up his mind as : . 
is founded on a train of the most fallacious and | to the book from which the words charged to \e ® ent 
sophistical reasoning that can be resorted to, and | libellous in the indictment had been drawn. The ® ha’ 
is no more than a groundless apology, by which, | Constitution secures to defendants charged with ® ou 
if possible, to evade the true question, and avoid | crimes, the right of a trial by an impartial jury, © sec 
the odium that ought and must attach to such a | anything, therefore, that goes to show thata man S an 
transaction. It is not denied by the judge that | has made up an opinion with regard to the guilt ® cla 
the absent witnesses would prove in part the | or innocence of the accused, or with regard to the S evi 
charges in the indictment; but he says it ought | matter in question, or decided it in his own mind, e of 
to appear, they could prove the whole. By this | proves him to be disqualified to serve as a juror, ' M 
rule, in order to obtain a continuance, the party | because it proves he is not impartial, has a bias he 
must show to the court the whole of the evidence | upon his mind, and cannot be said to be indiffer. nm 
necessary to support his case, and the judge is to | ent. The same doctrine is supported by the laws = he 
compare the evidence with the charges, and must | of England. In order to show this, I will refer the = ha 
be satisfied that it is sufficient to cover the whole | court to 3 Bac. Ab. (new ed.) 756, and also Co, ‘ pe 
of the case, or he will not grant a continuance. | Litt. 158 ; where it is stated, if a juror has declar- S as 
This doctrine is too absurd to require a refutation; | ed his opinion, touching the matter in question, &c., as 
it would destroy all the benefit that could arise to | or has done anything by which it appears that he > in 
parties from the right, so well established in law, | cannot be indifferent or impartial, &c., these are S ed 
of continuing causes upon affidavit of absent ma- principal causes of challenge ; and therefore suci fo 
terial witnesses; and subject the right to a fair | juror would be disqualified. Here it is manifest, he 
and impartial trial to the mere arbitrary will of | that though declaring an opinion is good cause o{ as 
a judge, who would thus assume the right to | challenge toa juror, if it is not necessary he should ru 
weigh the evidence wanted, and measure its ma- | declare such opinion in order to disqualify him; de 
teriality by his prejudice against the party. This | it is sufficient that he has done something, wheth- ca 
would, in fact, tend in many instances to destroy | er making up an opinion, or doing any act what- th 
the trial by jury, and reduce it to a mere form | ever, by which it appears he is not indifferent, is O} 
without substance; for the party could not state | not perfectly impartial. The objection, therefore fe 
on oath all that his witnesses could prove once in | made to Basset as a juror, ought to have been sus- de 
a hundred times. But the answer'states that the | tained, and he ought to have been excused from sv 
court proposed to postpone the trial for a month, | serving on the jury, upontwo grounds. First, be- Cc 
and some of the witnesses go further than the ac- | cause he had made up an opinion‘with regard to al 
cused himself, and say for six weeks; and this is | the matter of the charge against Callender. ‘This ei 
relied upon as showing the disposition of the judge | is proved by the evidence of Basset himself, who WV 
to accommodate the defendant. This is a pre- | says, he had seen in a newspaper, extracts stated fr 
tence to accommodate that could answer the de- | in the publication to have been taken from the a 
fendant no valuable purpose. The absent wit- | Prospect Before Us; and he stated to the court on ti 
nesses resided at such great distances, that most | the trial, that he had made up his opinion that a 
of them could not be procured in that time, and | those extracts were seditious, and that the author e 
this the judge well knew. He even states in his | of the book called the Prospect Before Us, orthat | d 
answer that they lived at such great distances as | from which these extracts were taken, was witl.- t 
left no reasonable ground to believe they could | in the sedition act, and therefore punishable under | e 
be procured at the succeeding term, being six | it. It was at the time notorious and well known | I 
months, and yet pretends that one month or six | that Callender was the author of the Prospect j 
weeks would be sufficient. But here I must no- | Before Us; it was equally notorious and known 1 
tice, that it is remarkable the counsel for the de- | that the indictment against him was founded on 1 
fendant never heard of this proposed postpone- | that book: and Mr. Basset stated, he had no reason f 
ment, and I must therefore conclude it was not | to doubt that the extracts were taken from that ’ 
seriously made ; but if it was, it only proves that | book as stated in the papers, Is it not, therefore, i 
the judge was determined to try Callender him- | clear, that forming an opinion with regard to the 
self, and would not, therefore, on any ground | extracts, was forming an opinion with regard to 
whatever, continue the cause to a succeeding | the matter charged as libellous in the indictment: 
‘ 


therefore, determined to punish Callender, and 
could not trust his case to the management of any 
other judge. This is of a piece with the rest of 
his conduct on this occasion, and presents this 
honorable Court and the world with an instance 
of the most flagrant abuse of common justice, un- 
der the sacred sanction of administering the law 
for the correction of offenders. 


The next charge which I propose to examine is | 


though Mr. Basset did not hear the indictment 
read, as the court refused to permit it to be read 
until the jury were sworn, a measure under such 
circumstances as extraordinary as it was new ; 
yet he knew the subject-matter it contained as well 
as if he had heard it. The opinion, therefore, that 
he had made up his mind on this subject, clearly 
proves he was not indifferent, was not impartial ; 
he had decided the guilt of Callender, in fact, 12 


contained in the second article of the impeach- | his own mind, and could not be expected to shake 


. the 
Who 
ial of 
id as 
10 be 
The 
with 
jury; 
man 
guilt 
O the 
hind, 
uror, 
bias 
iffer- 
laws 
r the 


a2 





cid 
ie 


sok, 


eee ee ee 


i oe saree ‘hire 





iad 
* 
ast 


Aa ee 





Trial of 


off the effect of such prejudication. He was, there- 
fore, according to the Constitution, and the law 
already cited, disqualified from being a juror, hav- 
ing done an act that showed he was not indiffer- 
ent, was not impartial, and ought of course to 
have been excused from serving on the jury. He 
ought also to have been rejected as a a on a} 
second ground ; because he had not on 


y made up | 
an opinion on the matter in question, but had de- | 
clared that opinion in public. It is proved by the | 
evidence of Mr. Basset himself, as well as by that 
of Mr. Hay and Mr. Nicholas, and also by that of 
Mr. Robinson, that when he was asked whether | 
he had formed and delivered an opinion upon the 
charge in the indictment, he stated, that although | 
he had never heard the indictment read, yet he 
had formed an opinion that the author of the Pros- 
pect Before Us was within thesedition act. This, 
as has been already insisted upon, was the same | 
as forming an opinion upon the charges in the 
indictment, as he knew the indictment was found- 
ed upon that book; and this opinion, which he had 
formed, he then declared in open court, in the 
hearing of all bystanders, and before he was sworn 
as a juror. This was, therefore, according to the | 
rule laid down by the judge and the question he 
declared proper to be asked, a complete disqualifi- 
cation of Mr. Basset from serving as a juror on 
that trial. For he had formed and delivered an | 
opinion on the matter in question. And what dif- 
ference could it make, whether such opinion was | 
delivered a minute or an hour before the juror was | 
sworn on the trial, or a week, or a month before ? 
Certainly the effect on his mind must be the same, 
and he must be equally unfit to serve as a juror in 
either case. On both of these grounds, therefore, 
Mr. Basset ought certainly to have been rejected 
from serving as a juror on the trial of Callender ; 
and this is so glaring an innovation on the impar- 
tiality of trial by jury,(the security of our rights | 
and great bulwark of our liberties,) that when tak- 
en in connexion with the rest of the judge’s con- 
duct, itstrongly evincesan overbearing disposition, | 





that would not stop at the use of any means, how- | 


ever unjust and illegal, to obtain a desired object. 
He had told the marshal, if he had on his list of 
jurors any creatures called democrats, to strike 
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out the shadow of law or reason to justify his con- 
| duct. Nota solitary case could be stated by any 


of the witnesses of a similar conduct in a judge. 


| The rule here adopted, with regard to the admis- 


sibility of evidence, would deprive the jury of their 
undoubted right to decide on the credibility and 
weight of evidence, as well as on the extent to 
which it proved the matter in question; would 
transfer in substance this right to the court, and 
thereby shake to its very centre the fabric so justly 
admired, and held so sacred, of trial by jury. It 
would make it necessary for the party to present 
to the court, all the evidence relied upon to make 
out his case. This evidence, the court or judge 
would first deliberately examine, compare it with 
the charges or case to be supported, and if, it did 
not, in his opinion, prove the whole of one charge, 
or go the whole extent of the case to be established 
by it, he would reject it, and not permit the jury 
to hear it. This would strip the jury of the very 
prerogative that renders this kind of trial so much 
superior to all others, that of deciding on the 
weight and credit of evidence. There is a mani- 
fest distinction between the right which a judge 
has to decide upon the admissibility of evidence, 
on the ground of its being proper or improper ac- 
cording to the established rules of law, and the 
right here assumed of deciding upon the extent to 
which such evidence, that is admitted to relate to 
the matter in question, will go to support the case: 
the former is the exercise of a proper authority to 
prevent the admission of extraneous and improper 
matter, wholly irrelevant to the matter in ques- 


| tion; the latter is an arbitrary assumption of power, 


to decide on the extent to which evidence admit- 
ted to be relevant, at least in some degree, would 
go to prove the matter in question; and isa di- 
rect innovation on the most sacred privilege of the 
Nothing can be more absurd and danger- 
ous, than the consequences that would flow from 
such a doctrine. The judge would first weigh the 
evidence himself, measure its extent, reject it at 
pleasure, and call thisa trial by jury. ButI must 
here be permitted to notice the reasoning resorted 
to by the judge in his answer, to excuse his con- 
duct on this occasion, which is as dangerous and 
absurd, in its consequences, as it is subtle and eva- 


them off. He, therefore, knew the political senti-| sive. It is stated by the judge, that the plea of 


ments of those who were called as jurors. to be 
favorable to his wishes, as no doubt this direction 
was pursued. Mr. Basset had declared his opin- 
ion, that the author of the Prospect Before Us was 
within the sedition law, who was notoriously 
known to be Callender. He therefore knew the 
sentiments of the juror; knew he must be dispos- 
ed to convict the defendant, and for this reason he 
would not excuse him from serving on the trial, 
but would pervert the meaning of the law to make 
it subservient to his own views. 


The next charge to be inquired into, is that | 


stated in the third article, in rejecting the evi- 
; ; ee 
dence cf Colonel Taylor, a material witness in fa- 
vor of the defendant, on the pretence that he could 
not prove the truth of the whole of one charge. 
In this instance the judge acted contrary to all 
former precedents in courts of justice, and with- 


| justice must answer the whole charge, or it is bad 
| on the demurrer; and that when the matter of de- 

fence may be given in evidence without being for- 
| mally pleaded, the same rules prevail. This doc- 
trine of the judge would require the party to show, 
that the evidence he offered would cover the 
whole of his case, with the same exactness and 
formality that he would file a plea to avoid its 
| being held bad on a demurrer: thus narrowing 
| down the province of the jury, and subjecting the 
| decision of all the facts as well as the law to the 
court. There is norule of law to warrant such a 
proceeding, and it is manifestly contrary to all 
| reasoning on the subject. The plea, in order to 
be good, must state matter sufficient to justify that 
part of the charge or suit to which it is put in; 
| the demurrer admits all the facts stated in the plea 
| that are well pleaded, but cannot admit facts that 
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are not stated in it, therefore the plea must appear 
to contain sufficient matter of justification, or it 
will be held bad on demurrer; but no such rule 
was ever heard of before to apply to evidence 
offered to a jury. They alone are the proper and 
only tribunal to decide whether the evidence 
offered and given is sufficient to prove the whole 
matter in dispute or not; and if the jury be de- 
prived of this right, there is nothing left them that 
deserves the name of a trial. 

The judge insists, if he was mistaken, it was an 
error of judgment. ‘This cannot be presumed. 
Ignorance of the law is no excuse in any man; 
but in acharacter of such high legal standing and 
known abilities as that of the accused, it is totally 
inadmissible and not to be presumed. How could 
any judge with upright intentions commit so 
many errors, or hit upon so many mistakes in the 
course of one trial, as are manifest in that of Cal- 
lender? They must have been the result of design, 
and a predetermination to bear down all opposi- 
tion, in order to convict and punish the defendant. 

But it is stated that Judge Griffin concurred 
with him in opinion, and this is insisted upon by 
the accused in different parts of his answer, as an 
excuse for the errors he committed, if, as he states, 
they were errors. This seems to be a kind of for- 
lorn hope resorted to, when all other expedients 
fail. To this argument of the judge I would in 
this place answer, once for all, that it can be no 
excuse for him, nor any justification of his offences, 
that another has been equally guilty with himself; 
and it must strongly prove the weakness of his 
defence to rely upon this ground. Though Judge 
Griffin has not yet been called to an account for 
his conduct on this occasion, that is no reason why 
he should not hereafter be made to answer for it. 
The nation has not said he was innocent, or that 
he will not be proceeded against for this conduct ; 
and there is no limitation of time that would screen 
him from the effects of charges of this kind, if they 
should be brought forward and supported against 
him hereafter. No ground of excuse therefore can 
arise from the cireumstance of Judge Griffin not 
having been called upon to answer for his con- 
duct in this respect. 

I will now proceed to notice very briefly the 
conduct of the judge in the subsequent part of this 
trial. Compelling the defendant’s counsel to re- 
duce to writing all questions to be asked the wit- 
ness, was a direct innovation on the practice in 
our courts of justice, and tended to embarrass the 
management of and weaken the defence. It is 
proved by the testimony of all the witnesses, that 
no such practice ever prevailed in our courts of 
justice, for such a purpose as that avowed in this 
instance; the only cases in which it is required to 
reduce to writing questions to be asked a witness, 
and the only cases in which it can be proper or 
consistent with reason and justice to do so, are 
those in which an objection is made to a question 
proposed to be asked, on the ground of its being 
improper and contrary to the rules of evidence; 
and in order to ascertain the precise meaning and 
effect of the question, so as to decide on the ob- 
jection made to it, it may be proper to require it to 
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be reduced to writing, but it never was before done 
so far as we can discover, for the purpose of ascer. 
taining how far the witness could prove the mat. 
ter in question, and whether he could prove the 
whole of one charge or not, and thereby decide 
whether the witness should or should not be ex. 
amined. According to this rule the judge wou 
first try the cause himself upon the evidence offered 
by the questions thus reduced to writing, and if } 
did not consider such evidence fully sufficient tc 
support the whole of the charge or case to which 
it was offered, he would reject it, and not permit 
the jury to hear a word of it, lest they might con- 
sider it stronger than he did, and give it sufficien 
weight to support the case to which it was offered, 
This mode of proceeding was left to be discovere) 
and adopted by Judge Chase. No other court or 
judge ever attempted in this manner to trifle wit) 
the rights of the jury, and establish a doctrine s 
tyrannical and oppressive; but this is in perfec: 
conformity with the whole of his conduct on thi 
occasion ; a preconcerted system of oppression, t 
bring the defendant, Callender, to certain convic- 
tion and punishment. For the same purpose the 
defendant’s counsel were ridiculed, treated with 
indignity, and the whole audience entertained at 
their expense. They were frequently and ab- 
ruptly interrupted in their arguments; charged 
with wilfully perverting the law, in order to im- 
pose upon and deceive the multitude: called boys, 
by way of derision, and treated as mere musi- 
rooms of the day, who ought to cringe submis 
sively when they appear before a circuit court in 
which the honorable judge presided. He was {a- 
cetious, witty, and sarcastic, as the occasion re- 
quired ; and it is pretended there can be no harm 
in this; it was all in jest and good humor! Itis 
too serious a matter, Mr. President, for judges thus 
to jest and trifle with the rights and liberties oi 
the citizen. Though this proceeding was levelled 
immediately at the counsel, it was the defendant 
who was the principal object of resentment, who 
was intended to be made an example of, and who 
felt the injury and became liable to the conse- 
quences of such illegal and unjust conduct of the 
judge. 

Barely to notice the conduct of the respondent, 
at Newcastle, in Delaware, as charged in thie 
seventh article is sufficient to show that he was 
there actuated by the same spirit of persecution 
and oppression that has, as already stated, marked 
the whole of his conduct during the course of 
these transactions. That he should descend from 
the elevated and dignified station in which he was 
placed as a judge, to hunt for crimes as a common 
informer against his fellow-citizens ; urge the jury 
to take notice of, and present certain persons sutli- 
ciently designated though not named; and press 
the attorney for the district to search for evidence 
among the files of newspapers to support a prose- 
cution, was degrading to the sacred character ol a 
judge, and was perverting the Judicial authority 
to a mere engine of persecution to answer party 
purposes. Of the same complexion with this 1s 
the conduct of the respondent in delivering an in- 
flammatory and disorganizing charge to the grand 
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jury at Baltimore, as stated in the eighth article 
of the impeachment. This proceeding evinced a 
mind inflamed by party spirit and political intoler- 
ance ; it was calculated to disturb the peace of the 
community, and alarm the people at the measures 
of Government: to force them by the terror of ju- 
dicial denunciation to relinquish their own politi- 
cal sentiments and adopt those of thejudge. This 
was the favorite object of this whole proceeding, 
and to obtain it no means were left untried. It 
was attempted to excite the fears of the public 
mind, to destroy the confidence of the people in 
the administration of their Government. The ju- 
dicial authority was prostituted to party purposes, 
and the fountains of justice were corrupted by 
this poisonous spirit of persecution, that seemed 
determined to bear down all opposition in order 
to succeed ina favorite object. Citizens of all 
descriptions felt alarmed at this new and unusual 
conduct. All the counsel at the bar, wherever the 
respondent went, though consisting of the ablest 
and most enlightened in the nation, were agitated 
into a general ferment, and the whole community 
seemed shocked at such outrages upon common 
sense ; for, to go to trial was to go to certain con- 
viction. Is this, Mr. President, the character that 
ought to distinguish the Judiciary of the United 
States? No,sir. The streams of justice that flow 
from the American bench ought to be as pure as 
the sunbeams that light up the morning. The 
accused should come before the court, with a well 
founded confidence that the law will be adminis- 
tered to him with justice, impartiality, and in 
mercy. When this is the case, he submits with- 
out a murmur to his fate, and hears the sentence 
of condemnation pronounced against him, with a 
mind that must approve the justice of the law and 
the impartiality of those who administer it. 

The decision of this cause may form an im- 





portant era in the annals of our country. Future 
generations are interested in the event. It may 


determine a question all important to the Ameri- 
can people; whether the laws of our country are 
to govern, or the arbitrary will of those who are 
entrusted with their administration. Mr. Presi- 
dent, we, on this important occasion, behold the 
rights and liberties of the American people hover 
round this honorable tribunal, about to be estab- 
lished on a firm basis by the decision you will 
make, or sent afloat on the ocean of uncertainty, 
to be tossed to and fro by the capricious breath of 
usurped power and innovation. 

Mr. Ciark addressed the Chair as follows— 
Mr. President: I rise only to make a few remarks 
on two of the articles, the fifth and sixth, that the 
counsel for the respondent may be possessed of all 
the points we mean to make. I will endeavor, in 
a few words, to state the practice which we think 
ought to have been pursued in the case of Callen- 
der. The practice in the federal courts is recu- 
lated by that in each State. If this position be 
correct, we contend, that the proper process inthe 
case of Callender was a summons, 
Virginia, passed in the year 1792, provides that 
the grand jury “shall present all treasons, mur- 
‘ ders, felonies, or other misdemeanors whatsoever, 
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‘ which shall have been committed or done within 
‘ the district for which they are impanelled.” 

By another act of Virginia, passed in the same 
year, it is enacted that, “upon presentment made 
* by the grand jury of an offence not capital, the 
* court shall order the clerk to issue a summons or 
‘ other proper process against the person or per- 
‘sons so presented, to appear and answer such 
‘presentment at the next court, and thereupon 
‘ hear and determine the same according to law.” 

In this last provision, the words “or other pro- 
per process.” have a direct application to the pre- 
vious provision, which enacts that the grand jury 
shall present all treasons, murders, felonies, “ or 
other misdemeanors.” For treasons, murders, and 
felonies, we admit that a capias is the proper 
process; and when the law directs other proper 
process, it had reference to a class of crimes where 
a capias was required. It is in vain alleged, that 
the counsel for Callender made no objection to the 
process issued. They were not at that time to be 
considered as his counsel; it was only after he 
was brought into court that their duty com- 
menced. 

Further, whether the proper process was a ca- 
pias or summons, the law of Virginia requires 
that it shall be returnable to the next court; and I 
contend that this point is established by the Eng- 
lish practice. To show which I refer to Haw- 
kins’s Pleas of the Crown. where it is stated that 
a venire facias, which is in the nature of a sum- 
mons, is the proper process, and that it is returna- 
ble to the next court. 

It was surely, then, the duty of the judge to be 
acquainted with the laws of England, however 
unacquainted he may have been with the laws of 
Virginia. He cannot, therefore, on this ground, 
attempt a justification from ignorance. In his 
answer he informs us that ignorance of the law is 
no excuse. If it is no excuse in an unlettered in- 
dividual, shall it constitute the apology of him 
who was expressly appointed to expound the law 
and administer justice? And if, on this occasion, 
he was not acquainted with the law, did it, there- 
fore, become him to proceed with such fatal pre- 
cipitancy ? No sooner was the presentment made 
than the marshal, before any indictment was 
brought in, was despatched after Callender. We 
ean only account for this, by supposing that it 
was the intention of the judge to act in conform- 
ity to his previous declaration, however jocularly 
it may have seemed to have been made; and that 
this was one of the means he had determined to 
pursue in order to convict Callender, regardless 
of the dignity of his station or the innocence of 
the man. Having offered these remarks, I am 
instructed to say that the case is fully opened on 
the part of the prosecution. 

Mr. Hopxinson.—Mr. President: We cannot 
remind you, and this honorable Court, as our op- 
ponents have so frequently done, that we address 
you in behalf of the majesty of the people. We 
appear foran ancient and infirm man, whose bet- 
ter days have been worn out in the service of that 
country which now degrades him; and who has 
nothing to promise you for an honorable acquittal 
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but the approbation of your own consciences. We | filed in the celebrated case of Warren Hastings, 
are happy, however, to concur with the honorable | There is, however, no similarity between that case 
Managers in one point; I mean the importance | and ours. Precedents might have been found 
they are disposed to give to this cause. In every | more mild in their character, and more adapted 1, 
relation and respect in which it can be viewed, it | the circumstances of our case. The impeachmey, 
is, indeed, of infinite importance. It 1s important | of Hastings was not instituted on a wey cata- 
to the respondent to the full amount of his good | logue of frivolous occurrences, more calculated jy 
name and reputation, and of that little portion of | excite ridicule than apprehension, but for the a|- 
that happiness, the small residue of his life may | leged murder of princes and plunder of empires, 
afford. It is important to you, Senators and | If, however, the choice of this case as a precedeni 
judges, inasmuch as you value the judgment | for our pleadings, has exposed us to some unpleas. 
which posterity shall pass upon the proceedings | ant expressions, it also furnishes to us abundance, 
of thisday. It is important to our country, as | of consolation and hope. There, the most splen- 
she estimates her character for sound, dignified, | did talents that ever adorned the British natiog, 
and impartial justice, in the eyes of a judging | were strained to their utmost exertion to crush thy 
world. The little, busy vortex that plays imme- | devoted victim of malignant persecution. But iy 
diately round the scene of action, considers this | vain; the stern integrity, the enlightened percep. 
proceeding merely as the trial of Judge Chase, | tion, the immovable justice of his judges stood a: 
and gazes upon him as the only person interested | a barrier between him and destruction, and satel 
in the result. This is a false and imperfect view | protected him from the fury of the storm. So. | 
of the case. It is not the trial of Judge Chase | trust in God, it will be with us. 

alone. It is a trial between him and hiscountry,| In England, the impeachment of a judge is; 
and that country is as dearly interested as the | rare occurrence. I recollect but two in half a 
judge can be, in a fair and impartial investigation | century. But, in our country, boasting of its su- 
of the case, and in a just and honest decision of | perior purity and virtue, and declaiming ever 
it. There is yet another dread tribunal to which | against the vice, venality, and corruption of the 
we should not be inattentive. We should look to | Old World. seven judges have been prosecuted 
it with solemn impressions of respect. It is pos- | criminally in about two years. A melancholy 
terity; the race of men that will come after us. | proof either of extreme and unequalled corruption 
When all the false glare and false importance of | in our Judiciary, or of strange and persecutiny 
the times shall pass away ; when things shall set- times among us. 


a a I 





tle down into a state of placid tranquillity and| The first proper object of our inquiries in th 
lose that bustling motion that deceives with false | case is, to ascertain with proper precision wha: 
appearances; when you, most honorable Senators, | acts or offences of a public officer are the objec 
who sit here to judge, as well as the respondent | of impeachment. This question meets us at th 
who sits here to be judged, shall alike rest in the | very threshold of the case. If it shall appear that 
silence of the tomb, then comes the faithful, the | the charges exhibited in these articles of impeach 
scrutinizing historian, who, without fear or favor, | ment, are not, even if true, the Constitutional sub- 
will record this transaction; then comes a just | jects of impeachment; if it shall turn out on th 
and impartial posterity, who, without regard to | investigation that the judge has really fallen into 
persons or to dignities, will decide upon your de- | error, mistake, or indiscretion, yet if he stands 
cision. Then, I trust, the high honor and integ | acquitted'in proof of any such acts as by the law 
rity of this Court will stand recorded in the pure | of the land are impeachable offences, he stand 
language of deserved praise, and this day will be | entitled to discharge on his trial. This proceed- 
remembered in the annals of our land, as honora- | ing by impeachment is a mode of trial creat: 
ble to the respondent, to his judges, and to the | and defined by the Constitution of our country; 
justice of our country. and by this the Court is exclusively bound. 1 
We have heard, sir, from the honorable Mana- | the Constitution, then, we must exclusively loo; 
gers who have addressed you, many harsh expres- | to discover what is or is notimpeachable. W: 
sions. I hope, sir, they will do no harm. We| shall there find the whole proceeding distinctly 
have been told of the respondent’s unholy sins, | marked out ; and everything designated and pro)- 
which even the heavenly expectation of sincere | erly distributed necessary in the construction oi 
repentance cannot wash away ; we have been told | court of criminal jurisdiction. We shall find, |. 
of his volumes of guilt, every page of which calls | Who shall originate or present an impeachment. 
loudly for punishment. This sort of language | 2. Who shall try it. 3. For what offences it may 
but pursues the same spirit of asperity and re-| be used. 4. What is the punishment on convie- 
proach which was begun in the replication to our | tion. The first of these points is provided for 10 
answer. But we come here, sir, not to complain | the second section of the first article of the Con- 
of anything, we come expecting to bear and to | stitution, where it is declared that “the House 0! 
forbear much. It does, indeed, seem to me, that | Representatives shall have the sole power of im- 
the replication filed by the honorable Managers | peachment.” This power corresponds with tha‘ 
on behalf of the House of Representatives and of | of a grand jury to find a presentment or indict- 
all the people, carries with it more acrimony than | ment. In the third section of the same article. 
either the occasion or their dignity demanded. It | the court is provided before whom the impeach- 
may be said that they have resorted for it to Eng- | ment thus originated shall be tried: “ The Senati 
lish precedent, and framed it from the replication | shall have the sole power to try all impeach- 
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ments.” And the fourth section of the second ar- | which would support an indictment, 


ticle points out and describes the offences intended 
to be impeachable, and the punishment which is 
to follow conviction ; subject to a limitation in the 
third section of the first article. 

Have any facts, then, been given in evidence 
against the respondent which makes him liable to 
be proceeded against by this high process of im- 
peachment? What are the offences? What is 
the Constitutional description of those official acts, 
for which a public officer may be arraigned before 
this high Court? In the fourth section of the 
second article of the Constitution, it is declared, 
that “the President, Vice President, and all civil 
‘ officers of the United States, shall be removed 
‘ from office on impeachment for, and conviction 
‘ of, treason, bribery, or other high crimes and 
‘ misdemeanors.” Treason or bribery is not al- 
leged against us on this occasion. Our offences, 
then, must come under the general description of 
“high crimes and misdemeanors,” or we are not 
impeachable by the Constitution of the United 
States. I offer it as a position I shall rely upon 
in my argument, that no judge can be impeached 
and removed from office for any act or offence for 
which he could not be indicted. It must be by 
law an indictable offence. One of the gentlemen, 
indeed, who conduct this prosecution, (Mr. Camp- 
bell,) contends for the reverse of this proposition, 
and holds that for such official acts as are the sub- 
ject of impeachment no indictment will lie or can 

e maintained. For, says he, it would involve us 
in this monstrous oppression and absurdity, thata 
man might be twice punished for the same offence, 
once by impeachment, and then by indictment. 


And so most surely he may; and the limitation | 


of the punishment on impeachment takes away 
the injustice and oppression the gentleman dreads. 
A slight attention to the subject will show the 
fallacy of this gentleman’s doctrine. If the ab- 
surdity and oppression he fears will really ensue 
on indicting a man for the same offence for which 
he has already been impeached, they must be 
charged to the Constitution itself, which, in the 
third section of the first article, after limiting the 
extent of the judgment in cases of impeachment, 
goes on to declare, that “the party convicted shall, 
nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment, according to 
law.” The idea of the honorable Manager is, that 
for acts done in the course of official duty a judge 
must be proceeded against exelusively by impeach- 
ment; and that no indictment will lie in such case. 
The incorrectness of this notion appears not only 
from a reference to the Constitution, but to the 
known law of England also. I will remind you 
of a case, stated, I believe, in the elementary books 


of the law, in which it is said, that if a judge un- | 


dertakes, of his own authority, to change the mode 
of punishment prescribed by law for any crime, 
he is indictable; for instance, should he sentence 
a man to be beheaded when the law directed him 
to be hanged. the judge is guilty of murder, and 
may be accordingly indicted. When, sir, I con- 
tend, that, in order to sustain an impeachment, 
an offence must be proved upon the respondent 
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I do not 
mean to be understood as admitting that the con- 
verse of the proposition is true; that is, that every 
act or offence which is impeachable, is indictable, 
Far from it. A man may be indictable for many 
violations of positive law, which evince no mala 
mens, no corrupt heart or intention, but which 
would not be the ground of an impeachment. I 
will instance the case of an assault, which is an 
indictable offence, but will not surely be pretended 
to be an impeachable offence, for which a judge 
may be removed from office. It is true that the 
second section of the first articie, which gives the 
House of Representatives the sole power of im- 
peachment, does not in terms limit the exercise 
of that power. But its obvious meaning is not, 
in that place, to describe the kind of acts which 
are to be subjects of impeachment, but merely to 
declare in what branch of the Government it shall 
commence. The House of Representatives has 
the power of impeachment; but for what they are 
to impeach, in what cases they may exercise this 
delegated power, depends on other parts of the 
Constitution, and not on their opinion, whim, or 
caprice. The whole system of impeachment must 
be taken together, and not in detached parts; and 
if we find one part of the Constitution declaring 
who shall commence an impeachment, we find 
other parts declaring who shall try it, and what 
acts and what persons are Constitutional subjects 
of this mode of trial. The power of impeachment 
is with the House of Representatives—but. only 
for impeachable offences. They are to proceed 
against the offence in this way when it is com- 
mitted, but not to create the offence, and make 
any act criminal and impeachable at their will 
and pleasure. What is an offence, is a question 
to be decided by the Constitution and the law, 
not by the opinion of a single branch of the Le- 
gislature; and when the offence thus described by 
the Constitution or the law has been committed, 
then, and not until then, has the House of Repre- 
sentatives power to impeach the offender. Soa 
grand jury possesses the sole power to indict; but 
in the exercise of this power they are bound by 
positive law, and do not assume under thi general 
power to make anything indictable which they 
might disapprove. If it were so, we should indeed 
have a strange, unsettled, and dangerous penal 
code. No man could walk in safety, but would 
| be at the mercy of the caprice of every grand 
| jury that might be summoned, and that would be 
crime to-morrow which is innocent to-day. 
What part of the Constitution then declares any 
of the acts charged and proved upon Judge Chase, 
| even in the worst aspect, to be impeachable? He 
| has not been guilty of bribery or corruption; he 
is not charged with them. Has he then been 
| guilty of “other high crimes and misdemeanors ?” 
| In an instrument so sacred as the Constitution, I 
| presume every word must have its full and fair 
meaning. It is not then only forcrimes and mis- 
demeanors that a judge is impeachable, but it 
must be for high crimes and misdemeanors. Al- 
though this qualifying adjective “high” immedi- 
ately precedes and is directly attached to the word 
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Constitution and upon a just grammatical con- 
struction, it must be also applied to “ misdemean- 
ors.” The repetition of this adjective would have 
injured the harmony of the sentence without add- 
ing anything to its perspicuity. How would this 
be in common parlance? Suppose it should be 
said that at this trial there are attending many 
ladies and gentlemen. Would it be doubted that 
the adjective many applies to gentlemen as well 
as ladies, although not repeated? Or, if there 
is anything peculiar in this respect in this word 
“high,” I will suppose it were said that among 
the auditors there are men of high rank and station. 
Would it not be as well understood as if it were 
said that men of high rank and station are here? 
There is surely no difference. So in the Consti- 
tution, it is said, that “a regular statement of the 
receipts and expenditures of all public money shall 
be published from time to time.” Is not the ac- 
count to be regular as well as the statement? I 
should have deemed it unnecessary to have spent 
a word on so plain a point, had I not understood 
that a difficulty would probably be made upon it. 
If my construction of this part of the Constitution 
be not admitted, and the adjective “ high” be given 


exclusively to “crimes” and denied to“ misdemean- | 


ors,” this strange absurdity must ensue:—That 


when an officer of the Goverument is impeached | 
for a crime, he cannot be convicted unless it proves | 
to be a high crime: but he may nevertheless be | 


convicted of a misdemeanor of the most petty 
grade. Observe, sir, the crimes with which these 


“other high crimes” are classed in the Constitu- | 


tion, and we may learn something of their charac- 
ter. They stand in connexion with “bribery and 
corruption ;” tried in the same manner and sub- 
ject to the same penalties. But if we are to lose 
the force and meaning of the word “ high” in re- 
lation to misdemeanors, and this description of 
offences must be governed by the mere meaning 
of the term “misdemeanors,” without deriving 
any grade from the adjective, still my position re- 
mains unimpaired, that the offence, whatever it is, 
which is the ground of impeachment, must be such 
an one # would support an indictment. “ Mis- 


demeanor” is a legal and technical term, well un- | 


derstood and defined in law; and in the construc: 
tion of a legal instrument we must give to words 
their legal signification. 
crime, for in their just and proper acceptation 
they are synonymous terms, is an act committed 
or omitted, in violation ofa public law, either for- 
bidding or commanding it. By this test, let the 
conduct of the respondent be tried, and, by it, let 
him stand justified or condemned. 

Does not, sir, the court, provided by the Consti- 
tution for the trial of an impeachment. give us 
some idea of the grade of offences intended for its 
jurisdiction? Look around you, sir, upon this 
awful tribunal of justice—is it not high and dig- 
nified, collecting within itself the justice and ma- 
jesty of the American people 2? Wassuchacourt 
created—does such a court sit to scan and punish 
— errors and indiscretions, too insignificant to 

ave a name in the penal code, too paltry for the 
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“cremes,” yet, from the evident intention of the |notice of a court of quarter sessions? This is 


|indeed employing an elephant to remove an atom 
/too minute for the grasp of an insect. Is the Sep- 
|ate of the United States solemnly convened and 
| held together in the presence of the nation to {ix 
'a standard of politeness in a judge, and mark the 
| precincts of judicial decorum? The honorable 
| gentleman who opened the prosecution (Mr. Ran- 
| dolph) has contended for a contrary doctrine, and 
| held that many things are impeachable that are not 
|indictable. To illustrate his position, he stated 
'the cases of habitual drunkenness and profane 
swearing on the bench, which he held to be ob- 
| jects of impeachment and not of indictment. | 
do not desire to impose my opinions on this 
'court as of any value. But surely I could not 
| hesitate to say that both of the cases put by the gen- 
'tleman would be indictable. Is there not known 
/to us a class of offences, not provided for indeed 
by the letter of any statute, but which come under 
the general protection which the law gives to vir- 
tue, decency, and moralsin society? Any act 
which is contra bonos mores is indictable as such, 
| And it is so, not by act of Congress, but by the 
/ pure and wholesome mandates of that common 
law which some men would madly drive from 
our jurisprudence, but which I most sincerely 
pray may live forever. 

If lam correct in my position that nothing is 
impeachable that is not also indictable, for what 
acts then may a man be indicted? May it be on 
the mere caprice or opinion of any ten, twenty, or 
one hundred men in the community ; or must it 
not be on some known law of the society in whica 
he resides? It must unquestionably be for some 
| offence, either of omission or commission, against 
| some statute of the United States—or some statute 
‘of a particular State, or against the provision of 
‘the common law. Against which of these has 
'the respondent offended? What law of any of 
| the descriptions I have mentioned has he vio- 
‘lated? By what is he to be judged, by what is 
‘he to be justified or condemned, if not by some 
' known law of the country; and if no such law is 

brought upon his case—if no such violation rises 
on this day of trial in judgment against him, wliy 
stands he here at this baras acriminal? Whom 
has he offended? The House of Representatives 
—and is he impeached for this? 

I maintain as a most important and indispeu- 
sable principle, that no man should be criminally 
-accused, no man can be criminally condemned, 
‘but for the violation of some known law by 

which he was bound to govern himself. Nothing 
is so necessary to justice and to safety as that the 
criminal code should be certain and known, Let 
the judge, as well as the citizen, precisely know 
|the path he is to walk in, and what he may or 
may not do. Let not the sword tremble over 
| his unconscious head, or the ground be spread 
| with quicksands and destruction, which appeat 
| fair and harmiess to the eye of the traveller.— 
| Can it be pretended there is one rule of justice 
| for a judge and another for a private citizen ; and 
| that while the latter is protected from surprise, 
from the malice or caprice of any man or body 
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of men, and can be brought into legal jeopardy 
only by the violation of laws before made known 
to him, the latter is to be exposed to punishment 
without knowing his offence, and the criminality 
or innocence of his conduct is to depend not upon 
the laws existing at the time, but upon the opin- 
ions of a body of men to be collected four or five 
rears after the transaction? A judge may thus 
be impeached and removed from office for an act 
strictly legal, when done, if any House of Repre- 
sentatives for any indefinite time after, shall for any 
reason they may act upon, choose to consider such 
act improper and impeachable. The Constitution, 
sir, never intended to lay the Judiciary thus pros- 
trate at the feet of the House of Representatives, 
the slaves of their will, the victims of their ca- 
price. The Judiciary must be protected from 
prejudice and varying opinion, or it is not worth 
a farthing. Suppose a grand jury should make a 

resentment against a man, stating that most truly 
he had violated no law or committed any known 
offence ; but he had violated their notions of com- 
mon sense—for this was the standard of impeach- 
ment the gentleman who opened gave us—he had 
shocked their nerves or wounded their sensibility. 
Would such a presentment be received or listened 
to for a moment? No, sir—And on the same 
principle, no judge should be put in jeopardy be- 
cause the common sense of one hundred and fifty 
men might approve what is thus condemned, and 
the rule of right, the objects of punishment or 
praise, would thus shift about from day to day. 
Are we to depend upon the House of Represen- 
tatives for the innocence or criminality of our 
conduct? Can they create offences at their will 
and pleasure, and declare that to be a crime in 
1804, which was an indiscretion or pardonable 
error, or perhaps an approved proceeding in 1800? 
If this gigantic House of Representatives, by the 
usual vote and the usual forms of legislation, were 
to direct that any act heretofore not forbidden by 
law, should hereafter become penal, this declara- 
tion of their will would be a mere nullity; would 
have no force and effect, unless duly sanctioned 
by the Senate and the approbation of the Presi- 
dent. Will they then be allowed, in the exercise of 
their power of impeachment, to create crimes and 
inflict the most serious penalties on actions never 
before suspected to be criminal, when they could 
not have swelled the same act into an offence in 
the form of alaw? If this be truly the case, if 
this power of impeachment may be thus extended 
without limit or control, then indeed is every val- 
uable liberty prostrated at the foot of this omni- 
potent House of Representatives ; and may God 
preserve us! The President may approve and sign 
a law, or may make an appointment which to 
him may seem prudentand beneficial, and it may 
be the general, nay the universal sentiment that 
it is so; and it is undeniable that no law is vio- 
lated by the act. But some four or five years 
hence there comes a House of Representatives 
Whose common sense is constructed on a new 
model, and who either are or affect to be greatly 
shocked at the atrocity of this act. The Presi- 
dent is impeached. In vain he pleads the purity 
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of his intention, the legality of his conduet, in 
vain he avers that he has violated no law and 
been guilty ofnocrime. He willbe told, as Judge 
Chase now is, that the common sense of the House 
is the standard of guilt, and their opinion of the 
error of the act conclusive evidence of corruption. 
We have read, sir, in our younger days, and read 
with horror, of the Roman Emperor who placed 
his edicts so high in the air that the keenest eye 
could not decypher them, and yet severely pun- 
ished any breachof them. But the power claim- 
ed by the House of Representatives to make any- 
thing criminal at their pleasure, at any period 
after its occurrence, is ten thousand times more 
dangerous, more tyrannical, more subversive of 
all liberty and safety. Shall I be called to heavy 
| judgment now for an act which, when done, was 
| forbidden by no law, and received no reproach, 
because in a course of years there is found a set 
of men whose common sense condemns the deed ! 
The gentlemen have referred us to this standard, 
and being under the necessity to acknowledge 
that the respondent has violated no law of the 
community, they would on this vague and dan- 
gerous ground accuse, try, and condemn him. 
The code of the Roman tyrant was fixed on the 
height of a column, where it might be understood 
with some extraordinary pains; but here, to be 
safe, we must be able to look into years to come, 
and to foresee what will be the changing opinions 
of men or points of decortim for years to come. 
The rule of our conduct, by which we are to be 
judged and condemned, lies buried in the bosom 
of futurity, and in the minds and opinions of men 
unknown, perhaps unborn. 

The pure and upright administration of justice, 
sir, is of the utmost importance to any people; 
the other movements of Government are not of 
such universal concern. Who shall be President, 
or what treaties or general statutes shall be made, 
occupies the attention of a few busy politicians ; 
but these things touch not, or but seldom, the 
private interests and happiness of the great mass 
of the community. But the settlement of private 
controversies, the administration of law between 
man and man, the distribution of justice and 
right to the citizen in his private business and con- 
cern, comes to every man’s door, and is essential 
to every man’s prosperity and happiness. Hence 
I consider the Judiciary of our country most im- 
portant among the branches of Government, and 
its purity and independence of the most inter- 
esting consequence to every man. Whilst it is 
honorably and fully protected from the influence 
of favor or fear, from any quarter, the situation of 
a people can never be very uncomfortable or un- 
sate. But if a judge is forever to be exposed to 
prosecutions and impeachments for his official 
conduct, on the mere suggestions of caprice, and 
to be condemned by the mere voice of prejudice, 
under the specious name of common sense, can he 
hold that firm and steady hand his high functions 
required? No! ifhis nerves are of iron they must 
tremble in so perilous a situation. 

In England the complete independence of the 
Judiciary has been considered, and has been found 
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the best and surest safeguard of true liberty, se- | impeached and removed from office although he 
curing a government of known and uniform om has violated no law of the country, but merely on 
acting alike upon every man. It has, however, | the vague and changing opinions of right and 
been suggested by some of our newspaper politi- iy eg | and impropriety of demeanor, 
cians, perhaps from a higher source, that although | For if this is to be the tenure on which a judge 
this independent Judiciary is very necessary in a | holds his office and character; if by such a stap- 
monarchy to protect the people from the oppres- | dard his judicial conduct is to be adjudged crimi- 
sion of a Court, yet that, in our republican insti-| nal or innocent, there is an end to the indepen. 
tution, the same reasons for it do not exist; that | dence of our Judiciary. In opposition to this 
it is indeed inconsistent with the nature of our | reasoning I have heard (not from the honorable 
Government that any part or branch of it should | Managers) a sort of jargon about the sovereignty 
be independent of the people from whom the | of the people, and that nothing in a Republic 
power is derived. And as the House of Repre-| should be independent of them. No phrase in 
sentatives come most frequently from this great | our language is more abused or more misunder- 
source of power, they claim the best right of | stood. The just and legitimate sovereignty of a 
knowing and expressing its will; and of course | people is truly an awful object, full of power and 
the right of a controlling influence over the other | commanding respect. It consists in a full ac. 
branches. My doctrine is precisely the reverse of | kaowledgment that all power originally emanates 
this. If I were called upon to declare whether | in some way from them, and that all responsibil- 
the independence of judges were more essentially | ity is finally in some way due to them; and whe- 
important in a Movarchy or a Republic, I should | ther this is acknowleged or not, they have, ii 
certainly say, in the latter. All governments re- | driven to the last resort, a physical force, to mak: 
quire, in order to give them firmness, stability, and | itso. But, sir, this sovereignty does not consist 
character, some permanent principle, some settled | in a right to control or interfere with the regular 
establishment. The want of this is the great de- | and legal operations and functions of the different 
ficiency in republican institutions. Nothing can | branches of the Government at the will and plea- 
be relied upon; no faith can be given either at | sure of the people. Having delegated their power; 
home or abroad to a people whose systems and | having distributed it for various purposes into va- 
operations and policy are constantly changing | rious channels, and directed its course by certain 
with popular opinion. If, however, the Judiciary | limits, they have no right to impede it while : 
is stable and independent; if the rule of justice | flows in its intended directions. Otherwise we 
between men rests upon known and permanent | have no Government. In like manner the officers 
principles, it gives a security and character to a | of Government are responsible in certain modes, 
country which is absolutely necessary in its inter- | and at certain periods, for the exercise of their 
course with the world and in its own internal | duties and powers; but the people have no right 
concerns. This independence is further requisite | to make them accountable in any other manner, 
as a security from oppression. All history de- | or at any other period than that prescribed by th: 
monstrates, from page to page, that tyranny and | great compact of Government, or Constitution. 
oppression have not been confined to despotisms, | Having parted with their power under certain 
but have been freely exercised in Republics, both | regulations and restrictions, they are done with it. 
ancient and modern—with this difference, that in | They are bound by their own act, and having te- 
the latter, the oppression has sprung from the im- | tained and declared the manner in which the) 
pulse of some sudden gust of passion or preju- | will correct abuses in office, they have no right to 
duce, while in the former it is systematically claim any other sort of responsibility. If this be 
planned and pursued as an ingredient and princi- | not the case, what government have we? What 
ple of the Government. The people destroy not | rule of conduct? What system of association? 
deliberately, and will return to reflection and jus- | None; but we are truly in a state of savage anar- 
tice, if passion is not kept alive and excited by | chy and ruthless confusion, with all the vices in- 
artful intrigue, but, while the fit is on, their devas- | cident to civilization without the restraints to 
tation and cruelty is more terrible and unbounded | control them. 

than the most monstrous tyrant. Itis for their; Having discussed this necessary preliminary 
own benefit and to protect them from the vio- | point as to what is or is not impeachable, | will 
lence of their own passions that it is essential to | proceed to a consideration of the charges now in 
have some firm, unshaken, independent branch of | issue between the respondent and the House 0! 
Government, able and willing to resist their fren- | Representatives of the United States. It will be 
zy. If we have read of the death of a Seneca | some relief to this honorable Court to learn, tha 
under the ferocity of a Nero, we have read too of | for the expediting of this trial, and to avoid use- 
the murder of a Socrates under the delusion of a | less and irksome repetition, the counsel for the 
Republic. An independent and firm Judiciary, | respondent have divided the articles of impeach- 
protected and protecting by the laws, would have | ment among themselves. I shall beg leave 
snatched the one from the fury of a despot, and | address you on the first article, which relates to 
preserved the other from the madness of a people. | the transactions at Philadelphia, on the trial o! 

I have considered these observations on the ne- | John Fries for high treason. 

cessary independence of the Judiciary applicable The gentleman (Mr. Early) who has offered 
and important to the case before this honorable | you his observations on these articles of impeach- 
Court, to repel the wild idea that a judge may be | ment, appears to have grounded his argument 
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not on the evidence, but on the articles. Sup- | 
posing, perhaps, that they would be proved, he 
has taken it for granted that they have been | 
roved, and has shaped his remarks accordingly. 

ad we filed a general demurrer to these charges, | 
thereby admitting them as stated, the argument 
of the gentleman might have had the force and 
application he intended. But, if I mistake not, | 
the respondent has pleaded not guilty, and the | 
case must therefore be decided by the amount of 
the evidence, and not by the averments of the 
articles. I admit, indeed, that the honorable Man- 
agers are put to some difficulty in this respect. | 
They are-under the necessity of making their | 
election between the articles and the evidence as 
the foundation of their argument ; for they are so | 
totally dissimilar, that they could not take them 
both; they meet in so few and such immaterial | 
points, that no man can argue from them both for | 
five sentences. This being the situation of the 
gentlemen, he has thought proper to select the 
articles and the facts therein set forth as the foun- 
dation of his argument in defiance of the testi- 
mony. In the observations I shall have the honor 
to submit, I propose to take the evidence as my 
text and guide, and leave the articles to shift for 
themselves, under the care and patronage of our 
honorable opponents. 

Upon reading this first article of impeachment 
against the respondent, after a due degree of hor- | 
ror and indignation at the monstrous tyranny and | 
oppression portrayed in it, the first question that 
would strike the mind of the inquirer would nat- | 
urally be, when did this horrid transaction take | 
place—when and where was it that Judge Chase 
thus persecuted an unfortnnate wretch to the 
very brink of the grave, from which he was 
snatched by the interference of Executive mercy. | 
shocked at the injustice of his condemnation? 
When were the rights of juries and the privileges 
of counsel and their clients thus thrown down and 
prostrated at the feet of a cruel and inexorable 
judge? What would this inquirer think and be- 
lieve on being informed that these atrocious out- 
rages upon justice, law, and humanity, were per- 
petrated five years since? Why and where has 
the justice of the country slumbered so long? 
W hat now awakens it from this lethargic sleep? 
Why has this monstrous offender so long escaped 
the punishment of his crimes? To what region 
of refuge did he fly? But will not surprise be 
greatly increased when it is told that at the time 
of the trial of John Fries, this injured and op- | 
pressed man, at the very time when these crimes | 
of the judge were committed, the Congress of the 
United States, the guardian of our lives and liber- | 
ties, were actually in session in the very city 
where the deeds were done, and probably wit- 
nessed the whole transaction? I do not expect to 
be answered here, for I cannot suspect our honor- 
able opponents of so much illiberality, that at 
that period the Administration of our affairs was 
in the hands of the political friends of the judge, 
and therefore he was permitted to escape, however 
atrocious his crimes. Whatever, sir, may have 
been the character of that Administration, even 
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if a weak and wicked one, as it has been repre- 


| sented, it could have no object in protecting any 


individual at so great a risk to themselves and 
their reputation. If Judge Chase had really vio- 
lated the law and Constitution to come at the 
blood of Fries, and had done this in the face of 
the public, the Administration would have put 
too much at hazard by endeavoring to shelter 
him. I hope, however, no such reason will be 
given for the neglect of these charges; and as we 
most cheerfully and truly confide in the justice of 
the present Administration, we trust no such dis- 
trust will be avowed of the integrity of the for- 
mer ; we feel as safe under trial now as we should 
have done then, and look without distrust for the 
same impartial justice from this honorable Court, 
as we should have expected and received at any 
time. 

We feel however, sir, a serious inconvenience 


| from the delay of this prosecution In five years 


facts fall into oblivion, and witnesses engaged in 
their ordinary occupations of life cannot tax their 
memories with the circumstances of such distant 
events. It is difficult to discover, indeed, who 
were present at the transaction. To guard against 
injustice of this kind, even in civil cases, and pro- 
tect us from fraudulent and slumbering demands, 
a limitation is put by law upon the claims of every 
man. The criminal code of the United States 
has justly adopted the same principle. By a stat- 
ute, no person shall be prosecuted or punished for 
treason or other capital offence, with some excep- 
tions, unless the indictment be found within three 
years after the offence is committed; and for 
smaller offences the prosecution must be instituted 
within two years. We cannot it is true claim 
the benefit of the letter of this law, but we may 
claim something from its principle; in expecting 
from this honorable Court every indulgence and 
allowance for any deficiency in our proof, which 
should be attributed, not to the real weakness of 
our case, but to the unreasonable staleness of the 
charges. Judge Chase was a stranger in Phila- 
delphia, and necessarily found extreme difficulty 
in discovering what persons were in court at the 
time to which the charges relate, and in selecting 
those who had the best recollection of the trans- 
action. 

This first article, sir, charges, “that unmindful 
of the solemn duties of his office, and contrary to 
the sacred obligations by which he stood bound to 


|discharge them faithfully and impartially and 


without regard to persons, the said Samuel Chase 
on the trial of John Fries, charged with treason, 
before the circuit court of the United States, held 


= the district of Pennsylvania, in the city of 


Philadelphia, during the months of Apriland Ma 


| 1800, whereat the said Samuel Chase presided, 


did, in his judicial capacity, conduct himself in a 
| manner highly arbitrary, oppressive, and unjust.” 
| This general accusation is followed by three dis- 
| tinct specifications of offence, to wit: 

“1. In delivering an opinion, in writing, on the 
| question of law, on the construction of which the 
| defence of the accused materially depended, tend- 


| ing to prejudice the minds of the jury against the 
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What then, sir, did Judge Chase declare him- 
self to be the reasons which induced him to form 
this opinion, to reduce it to writing, and to hand 
it to the counsel? And permit me here, sir, to 


case of the said John Fries, the prisoner, before 
counsel had been heard in his defence: 

“2. In restricting the counsel for the said Fries 
from recurring to such English authorities as they A 1e her 
believed apposite, or from citing certain statutes | state, that in all criminal prosecutions for an act 
of the United States, which they deemed illustra- | equivocal in itself, and whose character of guilt 
tive of the positions, upon which they intended to | or innocence depends upon the intention with 
rest the defence of their client: which it was done, the declarations of the party, 

“3, In debarring the prisoner from his Constitu- | made at the time, are always received in evidence 
tional privilege of addressing the jury (through | to ascertain and fix the true character of the act ; 
his counsel) on the law, as well as on the fact, | and the fair and legal explanation of the act is 
which was to determine his guilt, or innocence, | taken and derived from such declarations of the 
and at the same time endeavoring to wrest from | party, if not disproved by other evidence. What, 
the jury their indisputable right to hear argument | then, did Judge Chase himself say of his intention 
and determine upon the question of law, as well | and motives in relation to this opinion? Mr. 
as the question of fact, involved in the verdict | Lewis states that, on this occasion, Judge Chase 
which they were required to give.” |said that he had understood that, at the former 

In the whole of these specifications I am able to | trial, ‘here had been a great waste of time on topics 
discover but one truth; the rest is wholly contra- | which had nothing to do with the business or 
dicted and disproved by the evidence. It is true, | case, and in reading common law decisions on the 
that Judge Chase did form and reduce to writing, | doctrine of treason, as well as under the statute of 
and, in a limited manner, deliver an opinion on a | Edward IIL, before the Revolution; and also re- 
question of law, on the construction of which the | lating to certain acts of Congress for crimes less 
defence of the accused materially depended—but | than treason. That, lo prevent this in future, he 
when the article goes on to charge that this opin- | or they had considered the law, made up their 
ion tended to prejudice the minds of the jury minds, and reduced it to writing. And, in order 
against the case of John Fries the prisoner, before | that the counsel might govern themselves accord- 
counsel had been heard in his defence, it is utterly | ingly, had ordered three copies to be made out, 
unfounded anduntrue. Towhomwasthisopinion | &c. Here, then, the judge, at the time of the aci 
delivered? To the counsel for Fries and tv the | now charged to proceed from a corrupt and par- 
Attorney for the United States ; and to no other | tial intention, declares in unequivocal language 
person. Thethird copy,and but three were made, | what were his true motives. His object was to 
never was delivered to the jury or to any other | prevent an unnecessary waste of time in a court, 
person, and never could produce any prejudice | where a vast deal of criminal and civil business 
or injury to John Fries—nor indeed was it ever | was then pending and waiting for trial. This 
intended to come to the knowledge of the jury, | was the motive, and the only motive declared and 
until they had completely heard the discussion of | avowed by the judge, at the time he delivered 
the case by counsel, when they were to have taken | this offensive paper, and unless it be disproved by 
out with them this opinion of the judge upon the | the evidence or the circumstances of the case, it 
law of the case submitted to them. At that pe- | must be taken to be the trueone. It isnota sub- 
riod of the trial when it was not only the right | ject of inquiry now, whether the reason he as- 
but the duty of the court to state to the jury their | signed for this proceeding be a good or a bad one: 
opinion of the law arising on the facts, then, and | it is enough to our purpose that it most certainly 
not until then, was it the intention of the judge to | is neither partial nor corrupt, As the motive was 
communicate to them this deliberate opinion. | not partial, so neither was or could be the act op- 
Could this be done with any intention toinjure or | pressive to the prisoner, unless the judge, in exe- 
oppress the prisoner? If such was the intention of | cuting his design of preventing the waste of time, 
the act, then and not otherwise, it was criminal. | pursued it to an unreasonable extent. If he ob- 





In inquiring into the nature of this act, I confine 
myself now to the forming and delivery of this 
opinion, and to decide its innocence or criminality 
we should consider it in relation to it motives, its 
time and manner, and its consequences. If nothing 
partial, oppressive, or corrupt, is to be found in any 
of these, I know not in what or whence the crim- 


inality is to be established. In deciding, sir, upon | 


the motive which prompted the judge to this act, 
we must look for materials in the testimony: by 
this we must be governed, and not by the imputa- 
tions, surmises, and constructions of our opponents, 
however eloquent and ingenious. The judge and 
his motives are not only strongly denounced in 
the article, but have also had the same fate from 
the mouths of the Managers. 
for my guide, and I know it will be the guide of 
this honorable Court. 


I take the evidence | 


‘structed only the introduction of irrelevant mat- 
‘ter, and did not exclude anything that could and 
| ought to have benefitted the prisoner, he was guilty 
| of no injustice or impropriety. If the proper and 
‘legal rights of the counsel of the prisoner were 
_ curtailed, to his injury, there was certainly injus- 
| tice done; but if nothing more than wholesome 
and reasonable restrictions were imposed, to the 
manifest advantage of the general business of th 
/court and of other suitors there, without any un- 
| just detriment to John Fries, then not only the 
| motive was correct, but the act was highly laud- 
}able. And such was undoubtedly the case. If we 
| go no further than Mr. Lewis’s testimony on this 
_ subject, every idea of an intention on the part ot 
the judge to injure or oppress John Fries is done 
jaway. As far as the judge declared himself, his 
intention was pure and correct, and we cannot say 
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that, in the execution of this correct intention, he 
would have carried it tosuch excess as to produce 
oppression and injustice. The design was crushed 
in embryo: as far as we are acquainted with it, 
it is fair and clear of oppression, and we are not 
authorized to presume that if it had proceeded 
farther, it would have changed its character and 
become partial and corrupt. 
Pennsylvania, that the loudest clamors are made 
against our courts for the delays of justice and 
the unreasonable time spent in the trial of every 
cause. These complaints had doubtless reached 
the ears of the judge; there was an enormous 
list of civil causes then before him, and he pre- 


sumed that any expedient fairly to save time, | 


would have been acceptable to everybody, to 
counsel as well as to suitors. I have as yet con- 


sidered this part of the case only in its most unfa- | 


vorable aspect to the respondent. Upon turning 
to the testimony of the other witnesses, its com- 
plexion becomes much more mild and unexcep- 
tionable. The suggestion, that this opinion made 


up by the court and handed to the counsel was | 


declared to be final and conclusive upon them, 
and that no argument in opposition to it was to 
be permitted or heard, rests wholly and solely on 
the recollection of Mr. Lewis. 
not in court at the time it is supposed to have 
happened ; no other witness of all that were pre- 
sent has any remembrance of any such declara- 


tion, and two witnesses expressly disprove it. Mr. | 


Edward Tilghman states that Judge Chase de- 
clared that the court had maturely considered the 


law arising upon the overt acts charged in the | 


indictment against John Fries. That they had 
reduced their opinion to writing; that he under- 
stood a great deal of time had been consumed 
upon the former trial ; and that, in order to save 
time, a copy of the opinion of the court would be 
given to the attorney of the Cistrict; another to 
the counsel of the prisoner; and that the jury 
should have a third to take out with them. Mr. 
Tilghman further states, that previously to the 
throwing of the papers on the table, and at the 
moment it was done, the judge expressed himself 
in these words: “ Nevertheless, or notwithstand- 
ing, counsel will be heard.” Mr. Rawle, a wit- 
ness examined, as well as Mr. Tilghman on the 
part of the Managers, gives the same account of 
the declared motive of the judge in preparing this 
opinion, to save time, as much had been lost at 
the former trial; and states that the judges said 
the court had determined to express their opinion 
in writing, on the law, that they might not be mis- 
understood. Here we find the reason, not only for 
forming the opinion, but for reducing it to writing 
also. ‘The court, continues Mr. Rawle, observed, 


they had therefore committed their opinion to | 


writing; that the clerk had made three copies, 
one of which should be given to the District At- 
torney, one to the counsel for the prisoner, and 
one the jury should take out with them. To put 
this part of the transaction beyond doubt, and 
strengthen, if possible, the character it now bears, 
I beg this honorable Court to advert fora moment 
to Mr. Meredith’s testimony. He, too, states that 
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| the judge declared the court, on great deli 


It is well known in | 


Mr. Dallas was | 





beration, 
| had formed an opinion on the law on the overt 
| acts set forth in the indictment; and that to save 
tame and prevent mistakes, this opinion was re- 
! duced to writing—the copies to be distributed as 
| mentioned by the other witnesses. He further 
|expressly avers that the judge, when he threw 
down the papers, declared that the giving of this 
| opinion was not intended to preclude the counsel 
from being heard, or from expressing any objec- 
tions to its correctness. After this mass of con- 
curring testimony, can the motive of the judge in 
| forming and delivering this opinion be misrepre- 
| sented or misunderstood ; and can it now be be- 
lieved or pretended that it was done, as the article 
| charges, to prejudice the mind of the jury against 
| John Fries before counsel had been heard in his 
defence? In order to bear up this charge against 
this weight of evidence, and support Mr. Lewis’s 
testimony in discredit of that delivered by the 
other witnesses, the Managers who have spoken 
| to this part of the case pretend that Mr. Lewis 
should be most relied upon, because most inter- 
ested in the transaction. This interest, sir, may 
| have given a false coloring and appearance to the 
' conduct of the judge, and his anxious zeal for his 
client may have represented the conduct of the 
| court to his mind in harsher views than it de- 
served. I have always understood that those 
| Witnesses Were most to be relied upon who were 
most cool and least interested in the transaction to 
which they testify ; but the ingenious gentlemen 
|invert this rule. But, sir, 1 have no intention of 
making a comparison between the credibility of 
| these witnesses, they are all respectable, above 
suspicion. It is a question of memory and not of 
character between them, and we must judge from 
various combinations of circumstances in ascer- 
taining the respective correctness of memory. Mr. 
| Lewis himself most candidly declared his mem- 
| ory to be very uncertain and imperfect of distant 
|events. Besides, Mr. Tilghman and Mr. Mere- 
| dith positively aver that the judge said, counsel 
| would be heard on the correctness of that opinion. 
| Now, Mr. Lewis does not and cannot say that the 
| judge did not say so, but his evidence is no more 
| than this, either that he did not hear it at the time, 
| or that he does not remember it now. Irefer the 
| honorable Managers to their own rule about af- 
| firmative and negative testimony. In the Balti- 
| more case, a single, solitary, unsupported witness 
| (Mr. Montgomery ) swears to a declaration of the 
| judge, which some fourteen or fifteen respectable 
| witnesses, both for and against this prosecution 
| with equal and better opportunities of hearing all 
| the judge said at that time, declare was not, to 
| the best of their knowledge, uttered by the judge, 
nor anything like it. Now, say the Managers, 
| this single affirmative of Mr. Montgomery is more 
| to be depended upon than all the other witnesses 
| put together—and if anybody can think so, let it 
'be so. Butin Fries’s case, we produce two affirm- 
| ative witnesses against one negative witness, who 
| testifies himself to the imperfection of his memory. 
I presume, sir, 1 have most firmly established 
the point that the judge, in making up this opin- 
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ion had, really and truly, no other object or mo- 
tive than to prevent a burdensome and useless 
waste of time; and sure I am, that whoever at- 
tended the first trial of Fries, would see the neces- 
sity of some regulation for this purpose. How 
then did the judge carry this intention into execu- 
tion? The opinion of the court on the points 
likely to arise in the case, was put into writing 
and delivered to the counsel. Was this any dis- 
advantage tothem? Was itnot rather a friendly 
guide to them by which they might shape their 
argument so as best to meet the points of difficult 
and serve theirclient? Thecourt furnished eac 
side, as well the United States as the prisoner, 
with copies of this opinion. This would have 
the effect to regulate and confine the argument on 
both sides to the proper channel, to the real points 
of difficulty, and prevent a wild, devious, and use- 
lessextension of the argument into matters wholly 
irrelevant. It was surely an advantage to Fries’s 
counsel thus to know the opinion of the court on 
the points of law in their case, and thus to have 
an opportunity of meeting and repelling it. If 
they would convince the ccurt or jury this opin- 
ion was erroneous, they wculd succeed for their 
client. But if the court hac permitted the coun- 
sel to take the usual course, and had kept their 
own opinion in close reserve, without any intima- 
tion of its direction until the argument wasclosed, 
and had then delivered it to the jury, as unques- 
tionably they might have done, and this opinion 
had containéd some points which had been over- 
looked by the counsel, surely it would have been 
more prejudicial to the prisoner than the course 
that was pursued. The jury would naturally 
take the law from the court, and if, therefore, the 
judge had intended to have oppressed John Fries, 
e would have succeeded better by reserving his 
opinion, concealing it from the counsel, permit- 
ting them to flounder on in the dark, and then, in 
his charge to the jury, dictate the law to suit 
his partial and oppressive purpose. Would any 
eee of the law, about to argue a case be- 
ore a court, think himself aggrieved if the judge 
were previously to inform him of the ideas he 
entertained of the case, with full liberty to con- 
trovert them? It would be esteemed a favor. 
You will be pleased to bear in mind, sir, that 
this paper containing the opinion of the court, 
was not read, nor was there any declaration what- 
ever of its contents or substance. It was known 
to none, it was intended to be made known to 
none but thecounsel for whose use it was designed. 
How then could it produce any prejudice to John 
Fries? No attempt was made, no intention was 
manifested to read it. It was privately handed to 
Mr. Lewis. How then did it become public? In 
what manner were copies distributed to various 
hands? Not sir, by the court, but by the coun- 
sel of John Fries. Mr. Lewis, ina moment of 
real or affected indignation, threw the paper from 
him, declared his hands should not be polluted by 
it, and cast it upon the table of the court, and it 
does not appear that to this hour he knows the 
contents of the paper he so hastily condemned. 
Several gentlemen of the bar by this means got 
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hold of it, and some copies were taken. But fo; 
this conduct on the part of Mr. Lewis, nobody 
ever could have known the contents of the paper. 
or the opinion of the court. It was this that gave 
publicity to the opinion, and extended a knowl. 
edge uf its contents, not only without the design 
and concurrence of the court, but decidedly agains 
them. The act of the court was thus thrown ip. 
to a different course and direction from what was 
intended or contemplated by them. 

What then, sir, is the whole amount of the 
crime of the judge on this occasion? That he. 
a law judge, had been bold enough to form ay 
opinion—not on John Fries’s case, or the facts 
or circumstances of it, for he knew them not; 
but on certain abstract points of law, without 
first consulting and hearing Messrs. Lewis ani 
Dallas. And further, he had not only formed 
such opinions, but he had the audacity to put 
them into the hands of these gentlemen, whic, 
in the article of impeachment, is called “ deliver- 
ing the opinion.” The judge, then, on mature 
deliberation, from a fall consideration both o/ 
English and American precedents and decisions, 

| had really made up his mind upon what overt 
| acts would constitute the treason of levying war ; 
and to prevent mistake, he had reduced this opin- 
ion to writing, and for the information of the 
counsel on both sides (no partial selection) he 
gave a copy of this opinion to each of them, and 
intended to give another to the jury to take out 
with them. The jury should have this opinion 
where they could not mistake it, instead of their 
memories where it might be misunderstood. Is 
not this, sir, a fair and just epitome of the facts 
given in evidence? Is it not the full measure 
and amount of the judge’s crime and corruption ? 
If the judge hada right to have any opinion of 
his own on the case, and if the opinion he formed 
was a correct one, and it is admitted or at least 
not denied to be so, where or whence could any 
mary arise from it to John Fries or his counsel ? 
The opinion is supported by English authority, 
and by the highly respectable names of Judges 
Paterson and Iredell. And this opinion Judge 
Chase had an undoubted right to give to the jury. 
He never intended to give it until the argument 
was closed, and then he designed to vary from the 
usual mode of charging juries only in this, that 
to prevent mistake, and for more certainty, he 
would deliver in writing instead of verbally. Yet 
the article charges that in consequence of the form- 
ing and delivering this opinion, in this illegal man- 
ner, John Fries was convicted and sentenced to 
death. The undisputed correctness of this opin- 
ion wipes away every idea of an intention to in- 
jure or oppress John Fries. No injustice could 
result to him froma legal and correct opinion, 
which must finally have ruled the case, delivered 
at any time and in any manner. There might 
be some inattention to usual forms, but there could 
be no substantial injury. An opinion thus antici- 
pated, if manifestly unsound and erroneous, and 
against the prisoner, might carry some suspicion 
of unjust prejudice, but how corrupt intentions 
are to be proved, manifested, or executed by 
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correct opinions, is to me inexplicable. The 
judge had taken much labor and particular pains 
to inform himself on the law of the case. He 
would not trust himself on hasty opinions, made 
up at the moment the life of a fellow-citizen was 
at stake, and might be the forfeit of an error; and 
he therefore carefully examined the law and de- 
liberately took an opinion. For this unusual at- 
tention, he deserves thanks and not impeachment. 
If knowledge of the law be a crime ina judge, 
ignorance is his best recommendation; and that 
judge is most worthy and best qualified for his 
office, who possesses no opinions of his own on 
any legal subject, but presents himself asa schol- 
ar to be taught by the counsel, and has no im- 
pressions but such as they are pleased to give 
him. I mean not to pass a sentence of condem- | 
nation on the views or conduct of the counsel of | 
Fries. Their sole object and anxiety were to | 
save the life of their lata and if they believed | 
they could better effect this end by taking fire at | 
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novel; much less that a judge is to be convicted 
of high crimes and to be removed from office for 
a harmless novelty. The articles charge not the 
judge with innovations and novelties in legal 
forms, but with depriving John Fries and his 
counsel of their Constitutional rights; and if he 
has not done this, the rest is of no importance 
now. But what is this strange novelty that ex- 
cites so much interest and alarm? Is it thata 
law judge had a law opinion, and was capable of 
making it up for himself without the assistance 
of learned counsel ? I hope not. Ishould be sorry 
to suppose this is a novelty in the United States. 
Was it then the reducing this opinion to writing, 
putting it on paper with pen and ink, that makes 
the dangerous novelty? To have the opinion is 
nothing; but to write it constitutes the crime. 
And yet, sir, where is the difference to the pris- 
oner ? Except that in the latter case there is more 
certainty; less chance of misapprehension and 


mistake on the part of the jury than when it is 


the conduct of the court, by exciting a strong feel- | delivered to them verbally. It should be recol- 
ing and prejudice against the mode of proceed- | lected, sir, and I am sure it 1s too important to be 
ing, and by involving the court in embarrassment | forgotten by this honorable Court, this written 


and difficulty, it was for them to judge how far 
they might pursue this object by such means, and 
to their own judgment I submit it. It is not easy 
to say how far counsel may fairly go in sucha 
case, and when the life of the client is in issue 
much more will be allowed than in common cases. 

We have heard much about the agitation of the 
bar on this occasion. The particular cause of it 
has not been clearly explained. It might have 


which, from his own account, was violent and in- 
dignant, or it might have been the mere bustle 
produced by the different efforts that were made to 
get hold of-the obnoxious paper which Mr. Lewis 
cast from him with so much feeling as too foul for 
his hand; or from a combination of these with 
other causes. Another circumstance equally im- 
material has been dignified with much impor- 
tance by the attention the Managers have be- 


opinion contained all the limitations and discrimi- 
nations on the law of treason which could serve 
the prisoner, as well as those which might ope- 
rate against him. But, sir, I deny that there was 
so much novelty either in forming this opinion, 
or in reducing it to writing, as is pretended. Is 
it uncommon for judges to state their opinions on 
particular points of law to counsel, even before 
argument, for the direction of their observations? 
And was it ever before considered a prejudication 
of the case, or an encroachment upon the rights 
of the bar ? In criminal courts the practice is con- 
stant and universal. Previous to the trial of the 
cases of treason, after the restoration of Charles 


form and reduce to writing opinions, hot only 
upon the mode of proceeding upon the trials, but 
also on all those questions or points of law which 
they supposed would arise and require their deci- 


been produced by the demeanor of Mr. = 


stowed upon it—I mean the novelty of the pro-| sion in the course of the trials. (See Kelynge’s 
ceeding. _Every witness was asked in solemn | Reports, pp. 1, 2, &c.—11.) Here the judges 
form, “ Did you ever see the like before?” “How | met in consultation expressly for the purposes 
long have you been a practising lawyer?” “ How | now deemed so criminal in Judge Chase, and 
many criminals have you defended?” “Was not | took to their aid the King’s counsel. Our judge 
this mode of forming and giving opinions by the | did not take to his assistance the Attorney of the 


| 
II., the judges of England met together, and did 


court a novelty to you?” Granted—it was a nov- 
elty—I say granted for argument’s sake—it was a 
novelty ; and what follows? Is it therefore im- 
peachable? Every innovation, however just and | 
beneficial, is subject to the same consequence. | 
But, sir, if this novelty proceeded not from im- 
pure intentions, and was not followed by oppres- 
sive Or injurious consequences, where is its injus- 
tice or criminality ? There were many other nov- 
elties in that trial. It was a novelty that a man | 
named John Fries should commit treason, and be | 
tried and convicted for it. I never heard of pre- 
cisely the same thing before. It was a novelty 
that counsel should desert their cause in the 
abrupt manner in which it was then done. But 
I presume it will not be pretended that these 
things were wrong merely because they were 








United States in forming his opinion; nor did 
the judges in England deliver to the counsel of 
the accused the result of their deliberations, but 
doubtless it would have been received as a favor 
if they had. In the only two points of difference, 
therefore, between the two cases, we have most 
decidedly the advantage. 

But, sir, how can the proceedings of Judge 
Chase, in principle and effect, be distinguished 
from the common and universal practice of charg- 
ing grand juries on the legal nature and descrip- 
tion of the crimes to come under their notice ? 
When a judge is about to hold a criminal court, 
he is particular to introduce into his charge those 
very offences, and his opinions upon them, which, 
by information or otherwise, he supposes will be 
brought before the court. The opinion of the 
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judge in such cases is formed, is reduced to | the jury, not encroaching upon them, by stating 
| 


writing, and is publicly delivered in the presence | fully and precisely the legal construction of those 
of all the jurors, both grand and petit, but never |.acts which would probably be given to them in 
was before conceived to be objectionable. Nor | evidence to support the charges of treason. It js 
was it ever before supposed to be a prejudication | true the treason charged upon Hardy was not 
of any man’s case, who might afterwards be tried | that of levying war—it was that of compassing 
for an offence thus defined. Judge Chase stated | the King’s death. Now what overt acts amount 


what acts in his opinion would, in construction | 
of law, amount to treason in levying war; but 
whether those acts, and the necessary intention 
which must accompany them, would be proved 
upon John Fries, or anybody else, was left quite 
at large to be decided by the jury on the evidence. 
In Hardy’s Trial, p. 13, Chief Justice Eyre states 
to the grand jury: ; 

“Jurors and judges ought to feel an extraordi- 
nary anxiety that prosecutions of this nature 
should proceed upon solid grounds. I can easily 
conceive, therefore, that it must be a great relief | 
to jurors placed in the responsible situation in 
which you now stand, bound to do justice to 
their country and tothe parties accused, and anx- 
ious to discliarge this trust faithfully; sure I am 
that it is consolation and comfort to us, who have 
upon us the responsibility of declaring what the 
law is in cases in which the public and the indi- | 
vidual are so deeply interested, to have such men 
as the great Sir Matthew Hale, and an eminent 
judge of our own times, who, with the experience 
of a century, concurs with him in opinion, (Sir 
Michael Foster,) for our guides, 





to a compassing of the King’s death, is a question 
of law resting upon long and established decisions 
and precedent. And Judge Eyre thought it no 
crime to declare to the jury his opinion of the 
law in this respect. So in our case, treason by 
levying war is a general Constitutional definition 
of the offence; but the application of this general 
definition, and the fixing and describing such 
overt acts as amount to a levying of war, is mat- 
ter of legal construction, depending upon a know- 
ledge of former adjudications, which the judge 
was bound to know, or he was not worthy of his 
office, and which he was also bound to communi- 
cate to the jury. The difference in the cases js 
only here. Chief Justice Eyre formed his opin- 
ion on deliberation, and reduced it to writing ; but 
he also publicly delivered it with all the weight 


| of his name and authority in the face of all the 


jurors and of the country. Whereas Judge Chase 
gave his opinion privately to the counsel, to be at 
their disposal and discretion—to use it for the 
benefit of their client if they could, or to disre- 
gard and suppress it if they thought proper. It 
might forever have been concealed from the jurors 





“To proceed by steps. From these writers upon | and from the world if the counsel of Fries had 
the law of treason, who speak, as I have before | not themselves made it public. This practice of 
observed, upon the authority of adjudged cases, | delivering opinions on points of law in charges to 
we learn that not only acts of immediate and di-| grand juries is not confined to the English courts. 
rect attempt against the King’s life are overt acts | It is the same in the United States. The Mana- 
of compassing his death, but that all the remoter | gers have pronounced a very deserved eulogium 
steps taken with a view to assist to bring about | upon the official conduct and character of Judge 
the actual attempt, are equally overt acts of this| Iredell. The respondent has been referred to him 
species of treason—even the meeting and consult- | as a bright example of justice and impartiality, 
ing what steps should be taken in order to bring | and it has been lamented that with such an ex- 
about the end proposed, has been always deemed | ample before him, Judge Chase should have so 
to be an act done in prosecution of the design,| wandered from the path of rectitude. We take 
and as such an overt act of this treason. This is | their standard of excellence. We agree to be 
our first step in the present inquiry. I proceed | judged by Judge Iredell; and if I show that this 
to observe, that the overt acts I have been now | humane and learned judge really did the same 
speaking of have reference nearer or more remote | thing for which the respondent now stands on 
to a direct and immediate attempt upon the life | his trial, I hope there will be an end of the com- 
of the King; but that the same authority informs | plaint. On the first trial of this same John Fries 
us that they who aim directly at the life of the | for the same offence, Judge Iredell actually com- 
King (such for instance as the persons who were | mitted, with some circumstances of aggravation, 
concerned in the assassination plot in the reign of | the same enormous crime for which Judge Chase 
King William) are not the only persons who can | is now impeached. He did form an opinion on 
be said to compass or imagine the death of the | the law of treason, he did reduce that opinion to 
King. ‘The entering into measures which, in| writing, and he did deliver that opinion, the same 
the nature of things, or in the common experience | in substance, and nearly the same in words with 
of mankind, do obviously tend to bring the life of | that delivered by Judge Chase. This bright ex- 
the King into danger, is also compassing and | ample was before our eyes; he is now so, and let 
imagining the death of the King; and the meas- | us be judged by him. In the charge delivered to 
ures which are taken will be at once evidence of | the grand jury in 1799, who found the first bill 
the compassing and overt acts of it.” | against Fries for treason, speaking of those cases 

Where is the criminality of such instruction | which he thought would come before the court, 
and direction ; but in what does it differ in prin- | the judge says: 
ciple, and in all its possible consequences to the| “ The only species of treason likely to come be- 

risoner, from the conduct of Judge Chase ? The | fore you is that of levying war against the United 
earned English judge thought he was obliging | States. There have been various opinions and 
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different determinations on the import of those lan analogous case. He stated that a judge hold- 
words. But I think I am warranted in saying, | ing a criminal court might properly give the legal 
that if, in the case of the insurgents who may | description of murder, and the circumstances and 
come under your consideration, the intention was | ingredients that in point of law would constitute 
to prevent by force of arms the execution of any | this offence. But, says he, he may not go on to 
act of the Congress of the United States alto- | apply this definition to the overt acts laid in the 
gether, (as for instance the land-tax act, the object | indictment. This, I confess, is a novelly to me. 
of their opposition,) any forcible opposition caleu-| I never before heard of overt acts in an indict- 


lated to carry that intention into effect, was a levy- 
ing war against the United States, and of course 
an act of treason. But if the intention was merely 
to defeat its operation in a particular instance, or 
through the agency of a particular officer, from 
some private or personal motive, though a higher | 
offence may have been committed, it did not | 
amount to the crime of treason. The particular | 
motive must, however, be the sole ingredient in | 
the case, for if combined with a general view to | 
obstruct the execution of the act, the offence must | 
be deemed treason.” 

Judge Iredell, therefore, so far from conceiving 
it to be acrime to have an opinion upon the law of 
treason in levyirg war and the overt acts which 
would constitute it, to reduce that opinion to wri- | 
ting, and to deliver both to counsel and jury, seems | 
to have considered it, as Chief Justice Eyre had | 
done before him, to be his duty to doso. The opin- | 
ion delivered by this respectable judge coincides 
entirely with that of Judge Chase, and the manner | 
of delivering was, on our opponent’s principles, | 
vastly more exceptionable. The novelty of this | 
proceeding seems to have vanished on investiga- | 
tion. There is indeed one striking difference in | 
the two opinions: That Judge Chase goes more | 
fully and clearly into the definition of the offence, | 
and is more particularly careful to state those | 
distinctions and discriminations which might | 
serve the accused, and reduce his transgression to | 
some smaller offence, provided they could appear | 


| 
| 
} 
| 
| 
} 
| 
| 
| 


in his case. He sets out not only the description 
and character of those overt acts which consti- 
tute treason, but enumerates also with equal care | 
such as will not amount to that offence. If these 
favorable discriminations might in any way have 
been useful to the accused, they were put fully 
into the power both of the counsel and the jury. 
The gentleman who opened the prosecution, 
(Mr. Randolph,) took occasion to speak in very | 
handsome, and [ doubt not very deserved terms | 
of applause, of a distinguished judge in Virginia. | 
This same judge has published an edition of | 
Blackstone’s Commentaries, into which he has | 
introduced a variety of his own opinions on the | 
Constitution and laws of the United States. If | 
hereafter a person should be accused under the | 
operation of some of those statutes on the con- | 
struction of which Judge Tucker has published | 
his comments and opinions, would it be any im- 
peachment of the justice and impartiality of this | 
judge to say, he had made up his opinion, he had 
reduced it to writing, he had delivered it to the | 
world, and therefore he had prejudged the case. | 
No, this would be a sort of reasoning even more | 
absurd than the Richmond non sequitur. The 
honorable Manager, (Mr. Randolph,) to enforce 
and exemplify his doctrines on this subject, put 


| be called a prejudication of the case ? 


|ment for murder. The general charge of the 


offence is laid in legal and general terms, but 
there is no specification of the particular facts 
and circumstances by which the charge is to be 
supported. But suppose a judge, knowing that a 
man was coming before him for trial, accused of 
going into the street with a declared resolution 
to kill the first person he should meet; and this 


judge were to say to any person or in any place, 


verbally or in writing, that a killing under such 
circumstances was murder, and a {ull manifesta- 
tion of malice in legal construction, would this 
Is it not 
a mere declaration of the law existing and estab- 
lished long before the case, which it was the duty 
of the judge to know, to obey, and to declare ? 
If the facts proved before the jury brought the 
accused within the law, the consequence of con- 
viction followed, not by the will of the judge, 
but by the sentence of the law; and while this 
question was left open, the case was in no wise 
prejudged. To explain this point still further, I 
will put the case of libelling. This offence, like 
that of treason, consists of two parts—the act 
and the intent. Would it be criminal in a judge, 
knowing that such a case was to come before 
him, to inform himself, if necessary, of the law 
of libels, to make up his mind upon the constitu- 
ent parts of the offence, and to declare them to 


| the grand jury, the counsel, or anybody else? 


Might he not be of opinion, and write and say, 


| that a libel is a malicious defamation of any per- 


son in writing, in order or intending to excite 
their wrath, or to expose them to public hatred 
or contempt? Here the fact of publication must 
be proved, and the malicious intent; and might 
not a judge state what in contemplation of law 
is a malicious and defamatory writing, and that 
if such an one is published with intent to injure 
and defame, it is inlaw a libel? Apply this doc- 
trine to the case of Fries. May not a judge have 
an opinion and declare that an insurrection of a 
body with intent or in order to resist the execu- 
tion of any law of the United States, and the 
carrying that intent into execution by actual 
force and violence, is treason against the United 
States by levying war? There is no prejudica- 
tion in either case ; the facts and the intent which 
constitute the crime, and on which the guilt or 
innocence of the accused depends, are left wholly 
untouched, and come without prejudice or bias 
to the jury. Ihave heard the phrase “ prejudg- 
ing the law” repeated over and over again. Judge 
Chase prejudged the law against Fries, we are 
told. I confess the phrase is a very singular one 
tome. I know not precisely how to understand 
it. I can comprehend what is meant when | hear 
of prejudging a man’s case—in prejudging the 
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facts of any case. But as to the law, I presume | decisions in the law of treason, made before the 
it is always prejudged—always settled, certain, | Revolution of 1688, should not or ought not to be 
and ascertained. It is never a question in a case | read to the jury; and pray, sir, what were these 
of murder, whether a killing with malice pre-| decisions? I will take their character from Mr. 
ense is or is not murder. The law has pre- | Lewis himself, and no man is better acquainted 
judged that, and so in all other cases the question | with them. He says they were decisions of de- 
is, whether the facts proved bring the case within | pendent and corrupt judges, who carried the doc- 
the law. And so it was in F'ries’s case, and upon | trine of constructive treason to the most danger. 
that point Judge Chase neither gave nor intima- | ous and extravagant lengths. True, they were 
ted nor had an opinion ; for as the evidence had | so—sanguinary, cruel, and tyrannical in the ex. 
not been heard, he could not anticipate what facts | treme; and could the exclusion of such cases in- 
would be proved. jure John Fries? If cases which extenuated and 
I hope and trust, sir, that the first specification | softened the crime of treason had been rejected 
of this article is now disposed of to the satisfac- |] he might indeed have suffered; but how he was 
tion of this honorable Court, and the justification | or could be injured by keeping from the jury 
of the respondent. Part of it, when tested by | those cases which aggravated his offence, I am 
the evidence, turns out to be wholly unfounded ; | really at a loss to learn. The restriction there 
and the rest which is true, has been fully justified | was on the United States. Had they been ad- 
both on principle and by precedent. if there | duced by the Attorney General, no doubt they 
was some haste and error in the conduct of the | would have been ably answered by the defend- 
judge, which however I neither believe nor ad- | ant’s counsel; but the ability of the counsel was 
mit, there was certainly no criminality in the | not inferior to Fries’ counsel; and if Judge Chase 
act. There was nothing impure in the motive— | had indeed a design to oppress and injure John 
nothing injurious in the consequence. Fries, and to convict him on strained construc- 
Suffer me now, sir, to offer you some observa- | tions of treason, his best policy would surely have 
tions on the second specification of the first arti- | been to have suffered these cases to have come 
cle of impeachment. I hope it will not be neces- | forward, and if supported by his authority and 
sary to trespass greatly on your patience in refu-} the talents of the’ counsel of the United States, 
ting it. Itcharges Judge Chase with “restricting | they might have had their influence with the 
‘ the counsel for the said John Fries from recur- | jury, notwithstanding the able refutations they 
* ring to such English authorities as they believed | might have received. But why and for what 
‘ apposite, or from citing certain statutes of the | good purpose did the counsel desire to read these 
‘United States, which they deemed illustrative | cases, operating, if they operated at all, directly 
‘of the positions upon which they intended to | against the life of their client? Why would they 
‘rest the defence of their client.” This charge | fatigue the court and impose upon the jury with 
consists of two parts; it complains of a restric- | those wicked and ridiculous decisions against a 
tion as to English authorities, and as to Ameri- | man who wished his stag’s horns in the king’s 
can statutes. I will consider them distinctly. } belly; and another, who declared he would make 
First, sir, permit me to remark that these allega- | his son heir to the Crown? 
tions are made to support the general charge of | Sir, there could have been but one object in 
rtiality, oppression, and injustice. But what| this attempt. It was this: to excite such horror 
ecomes of these pretences when we bear in mind | in the minds of the jurors by reciting these tales 
the testimony of Mr. Rawle, the District Attor- | of tyranny and blood, as would create a genera! 
ney, and always, and in every situation, a gentle- | prejudice in them against all the laws of treason. 
man whose character, in all its relations both pub- | The abhorrence which would be honestly given 
lic and private, bears the first stamp of respecta- | to such extraordinary cases of cruelty practised 
bility, and fears no competition for credit? He] under the law of treason, they hoped would ex- 
has informed this honorable Court that this re- | tend itself to all cases of treason, even the most 
striction so grievously complained of, and now | just and upright. I know another and ingenious 
the subject of a criminal prosecution, was im-|{ coloring and pretence has been given for this 
= upon him as well as upon the counsel of | design, this strange anxiety to read cases, whic 
ries. Is this the character or the conduct of | so strongly support prosecutions for treason. |: 
partiality or oppression? Does it evince that | has been said by Mr. Lewis, not here as a witness. 
strong appetite the judge is said to have, todrink | but in Philadelphia as counsel for John Fries, 
the heart’s blood of this unfortunate German, and | that his object in desiring to read these extrava- 
stain the pure ermine of justice with his gore? I| gant cases was of this sort. That many of the 
have always understood by partiality in a judge, | decisions on the law of treason made since the 
a favoring bias to one party to the prejudice of | Revolution of 1688, and which are received as 
the other; but where a restriction is put equally | authorities in modern courts, were actually 
on both sides, I cannot conjecture how it can be | grounded on the iniquitous cases decided before 
resolved into partiality or oppression. It will be} the Revolution; and therefore, says Mr. Lewis, 
seen presently that as far as this restriction could | we wished to lay these cases before the jury that 
have any operation, it was friendly in that opera- | they might place no reliance on those since the 
tion to John Fries. But, sir, what was this re-| Revolution, which were -derived from them. 
striction so much complained of, and now mag- | Could the gentleman be sincere in this pretence ! 
nified into a high crime? That certain English | How far would he carry it? To all decisions 
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since the Revolution; and are we to have no ad- | any act of Congress be read? Why, sir, we have 
judications on this subject which may be relied | heard something about a Legislative construction 
upon as sound, legal, and virtuous? I apprehend | of the Constitution; and that these acts of Con- 
he does not mean so much. He desired I pre-| gress defining sedition and other offences, might 
sume only to discredit such of the English decis- | be used and were important to show what was in- 
ions since the Revolution, as were derived from | tended by the Constitution in the description of 
those corrupt sources alluded to. Then, most} treason. In the first place, sir, Congress in pass- 
assuredly, he was premature in his attempt to | ing these statutes never had the most remote idea 
read these precious cases. If the district attorney | or intention of giving any sort of construction or 
should read and rely upon any case, decided since | opinion upon the law of treason; and if they had 
the Revolution, to convict John Fries, and Mr. | such an intention, it was beyond their powers and 
Lewis could trace that decision back to the horri- | rights, and should be wholly disregarded, not only 
ble times spoken of, and show that it was derived | by that court, but by this. The construction of 
from and grounded upon the opinions of those | the Constitution, in common with every other 
corrupt and dependent judges, it would surely | law, belongs exclusively to the Judiciary, as best 
have been competent for him to do so, and no| qualified both from its ret and indepen- 
court would have attempted to prevent him. But} dence as well as from legal learning to exercise 
that he is to deluge the court and jury with a| so important aright. The necessity of a power 
mass of trash and corruption, and so declared to | existing some where to judge of the Constitution, 
be by himself, by way of anticipation and when | and of the conformity or non-conformity of laws 
no necessity had occurred or probably would oc- | to the provisions of it, results from the very na- 
cur to justify it, could not be endured by any | ture of a written constitution. It is in vain we 
court knowing its duties and respecting its dignity. | have an instrument paramount to ordinary legis- 
These cases are law, or they are not law. If the | lation, if there is no authority to check encroach- 
former, their opinion and influence were against} ments upon it, and there is no department of 
the prisoner; if the latter, the court should not | Government with whom this power can be so 
suffer them to be read to mislead and impose upon | safely lodged, or by whom it can be so ably and 
the jury. So far, sir, and I shall trouble you no} impartially exercised as the Judiciary. If the 
further, on the exclusion of these English statutes. | Legislature, the very branch of Government most 
Now, as to the statutes of the United States. | controlled by the Constitution, and intended to be 
That any such restriction was laid on the counsel | so, shall be permitted to assume the wide and un- 
of John Fries, rests wholly and entirely on the | limited right of construction, the Constitution 
testimony and recollection of Mr. Lewis. I will, sink at once into a dead and worthless letter ; 





sir, first consider the nature and extent of this| moulded into various fantastic shapes at the will 
charge against the respondent, supposing the fact | of the Legislature, and purporting one thing to- 
to be so. I presume it will be granted to me that | day and another to-morrow, and nothing at last. 
a judge has some sort of authority in a court; | But Congress, I repeat, sir, in passing the sedition 
that he does not sit there as a mere cypher, with- | law, had no intention whatever of giving their 
out power or command. Among the acknow-| construction to the Constitutional description of 
ledged powers of a judge, is that of regulating | treason, or of affecting or touching it in any way. 
and directing in some degree the argument before | The counsel of Fries were, therefore, about to use 
him, and preventing the introduction of matter | or abuse the act of the Legislature to purposes 
either grossly improper or palpably irrelevant to| never contemplated or intended. Should the 
the issue. If then it be demonstrated that these | court suffer a delusion of this sort to be practised 
statutes of the United States had really and truly | upon a jury, equally disrespectful to the court 
nothing under heaven to do with the trial of John | and to the Congress? It was not Judge Chase 
Fries, | hope the judge will not be condemned for | only who thought these statutes of the United 
excluding them. John Fries, sir, was indicted | States totally irrelevant to the case of Fries. 
for the treason of levying war against the United | They had been solemnly adjudged to be so, after 
States, and for no other offence. every exertion of the talents of the counsel to 
The crime is created and defined by the Con- show their application and force. I refer you, sir, 
stitution of the United States. It became the duty | to the opinion of Judge Iredell on the first trial of 
of the attorney of the United States to show to | Fries: 
that court and jury, that the prisoner had been “An act of Congress which I have already read 
guilty of the treason charged in the indictment | to you (that commonly called the sedition act) 
according to its definition and description in the | has specially provided in the manner you have 
Constitution, or the prosecution must fail. If. on | heard, against combinations to defeat the execu- 
the other hand, he did show this to the satisfaction | tion of the laws. The combinations punishable 
of the courtand jury, John Fries must necessarily | under this act must be distinguished from such as 
be convicted. Now, sir, what possible influence | in themselves amount to treason, which is unal- 
or control could any act of Congress have an terably fixed by the Constitution itself. Any 
the character of a crime defined in and derived | combinations, therefore, which before the passing 
from the higher authority of the Constitution? | of this act would have amounted to treason, still 
The act of Congress could not enlarge, restrict, | constitute the same crime. To give the act in 
or in any way alter or affect the Constitutional | question a different construction, would do away 
description. ‘To what proper purpose then could | altogether the crime of treason as committed by 
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levying war, because no war can be levied with- 
out a combination for some of the purposes stated 
in the act, which must necessarily constitute a 
part though not the whole of the offence. 

“This, gentlemen of the jury, is an indictment 
against the prisoner at the bar for levying war 
against the United States; the first inquiry there- 
fore is, what is meant by these words in our Con- 
stitution? ‘Treason against the United States 
shall consist only in levying war against them,’ 
&c. These words are repeated verbatim, I be- 
lieve, in an act of Congress called the Judiciary 
act, defining the punishment of the crime of trea- 
son, pursuant to Constitutional authority. This 
crime being defined in the Constitution of our 
country, becomes the supreme law, and can only 
be altered by the means therein pointed out, and 
not by any act of the Legislature ; and, therefore, 
the repetition of the words of the Constitution in 
the Judiciary act is quite unnecessary, as the only 
power left to Congress over this crime was, to de- 
scribe the punishment; the same act, in another 
part, makes provision for the method of trial. 
Agreeably to their power, Congress have describ- 
ed the punishment, and thereby declared the crime 
to be capital. It is clear, therefore, that, as the 
Constitution has defined the crime, the Congress, 
drawing its sole authority from that Constitution, 
cannot change it in any manner, particularly as it 
is so declared; yet the counsel for the prisoner 
say, that the Legislature have given it a legisla- 
tive interpretation, and that their interpretation is 
binding on this court. They say that Congress 
did not mean to include the offence charged upon 
the prisoner at the bar, under the definition of levy- 
ing war; because the sedition act describes a sim- 
ilar offence, and because a rescue is provided for 
in another act, the punishment extending no fur- 
ther than fine and imprisonment. Several an- 
swers may be given to remove these objections: 

“ First, if Congress had intended to interpret 
these words of the Constitution, by any subse- 
quent act, they had no kind of authority so to do. 
The whole judicial power of the Government is 
vested in the judges of the United States, in the 
manner the Constitution describes; to them alone 
it belongs to explain the law and the Constitution ; 
and Congress have no more right nor authority 
over the judicial expositions of those acts, than 


this court has to make a lawto bind them. If 


this was not an article of the Constitution, but a 
mere act of Congress, thev could not interpret the 
meaning of that act while it was in force, but 
they may alter, amend, or introduce explanatory 
sections to it. In this we differ from the practice 
of England, from whence we received our juris- 
prudential system in general; for they having no 
Constitution to bind them, the Parliament have 
an unlimited power to pass any act of whatever 
nature they please; and they, consequently, can- 
not infringe upon the Constitution. The very 
treason statute of Edward III. itself, contains a 
provision giving Parliament an authority to enact 
laws thereupon, in these words: ‘ Because other 
like cases of treason may happen in time to come, 
which cannot be thought or declared at present: 
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itis thought that, if any such does happen, the 


judges should not try them without first going to 


the King and Parliament, where it ought to be 
On this 
point Sir Matthew Hale was very careful lest 
constructive treason should be introduced. 

“This, gentlemen, you will observe, only re- 
lates to any case not specified in that act. But, 
on the occasion now before you, it is not attempr- 
ed, by any construction or interpretation, that 
anything should be denominated treason that is 
not precisely and plainly within the Constitution, 
No treason can be committed except war has ac- 
tually been levied against the United States. 

“ But further, nothing is more clear to me than 
that Congress did not intend, in any manner 
whatever, to innovate on the Constitutional de- 
finition of treason, because they have repeated 
the words, I think, verbatim, in their own act, 
with regard to the rescue and obstruction of pro 
cess which is mentioned in the act alluded to. It 
will not be pretended, by any man, that every 
rescue or every obstruction of an officer in sery- 
ing process, or even both together, amounts to 
high treason, or else to no crime atall. No; the 
crimes are differently specified, and reseue or ob- 
struction of process may be committed without 
that high charge. This, I think, was sufficiently 
explained by the counsel for the United States.” 

Will it be pretended, sir, that counsel have a 
right to read anything before the court which 
they may find in a law book ? Is there anything 
of such peeuliar dignity and privilege in the sial- 
utes of the United States, that any of them may. 
at all times and on all occasions, whether pertinent 
or not, be read in a court of justice; and is iia 
high crime in a judge to prevent it? Suppose 
the counsel had chosen, on the trial of John Fries, 
to amuse themselves with reading the revenue 
laws of the United States, would the mere cir- 
cumstance of their being bound in our statute 
book have given them such a sacred character 
that the court would be bound to listen, with the 
most respectful attention, to such an absurd waste 
of time? I do not hesitate toaver that the reve: 
nue laws have full as clear and proper an appli- 
cation to the case of John Fries as either of the 
statutes the counsel were so anxious to produce. 

But, sir, although Judge Chase undoubtedly be- 
lieved that these statutes of the United States had 
no sort of application to the case before him, and 
we contend that he would have been wholly jus- 
tifiable in excluding them from the discussion. 
yet we deny most explicitly that he did so. ‘Tue 
respondent never declared that these laws should 
not be read or referred to on that occasion. ‘The 
proof of the fact rests entirely on the recollection 
of Mr. Lewis. Among the numerous spectators oi 
this transaction, not a man but Mr. Lewis has 
been produced to sustain this charge now deemed 
so important. Mr. Lewis has doubtless declared 
this fact as he believes it; but, sir, when we re- 
collect the agitation of this gentleman, as describ- 
ed by himself, the strong state of feeling or pas- 
sion into which he was excited, the length ol 
time and the acknowledged frailty of his memory; 
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and when to this we add that something was 
probably said about the irrelevancy of these stat- 
utes, we shall find sufficient reason to believe that 
Mr. Lewis has, in this respect, fallen into a mis- 
take. Opposed to this imperfect recollection, we 
have Messrs. Rawle, Tilghman, Meredith, Bid- 
die, and Ewing, all possessing an equal opportu- 
nity with Mr. Lewis to hear and to understand 
what passed from the court; and from their cool 
and disinterested situations less likely to receive 
unfounded or discolored impressions. I cannot 
avoid reminding you, sir, that Mr. Tilghman and 
Mr. Rawle are witnesses summoned and examined 
on the part of the United States, and although 
the honorable Managers have thought proper to 
claim only Mr. Lewis and Mr. Dallas, and to 
treat the other gentlemen as witnesses for the re- 
spondent, they are nevertheless entitled to the full 
regard and respect, whatever it may be, attached to 
the witnesses for the majesty of the people. The 
five gentlemen I have named, were all of them 
in court during the trial of John Fries, and at 
the time Mr. Lewis supposes this restriction to 
have been laid upon him; and yet not one has 
any recollection of any such prohibition; I be- 
lieve they, or some of them, state in decided terms 
that none such were made. If this comparison 
of the recollection of five witnesses against one, 
who himself testifies to the imperfection of his 
memory, leaves any doubt about the truth of the 
fact, 1 can refer this honorable Court to a written 
document, drawn up by Mr. Lewis in conjunction 
with Mr. Dallas, which must put the question to 
rest. When there is such a contradiction in the 
testimony of such respectable witnesses, it is a 
great relief to my mind to have some permanent 
voucher to refer to, to decide the difference. I 
allude, sir, to the letter addressed by Messrs. Lewis 
and Dallas to Mr. Lee, then Attorney General of 
the United States. This letter was written in 
May, 1800, soon after the trial of Fries, and when 
every circumstance was fresh in the memory of 
Mr. Lewis. This letter was written in conse- 
quence of a communication from Mr. Lee, stating 
“that the case of Fries was before the President ; 
‘ that all the information was wished which could 
‘ assist in making a proper decision upon a claim 
‘for mercy and pardon; for which purpose Mr, 
‘Lee desired to know the grounds on which the 
*‘ counsel intended to have enforced the defence.” 
In consequence of this solemn and important call 
from such high authority, and for such an inter- 
esting purpose, Mr. Lewis writes to Mr. Dallas— 
states that, in justice to “poor Fries? as well as 
to themselves, they ought to make the desired 
communication; that they shouldstate their intend- 
ed arguments, &c., and that they should state “ in 
‘decent and manly terms our reasons for declining 
‘ any interference in the trial ;” he then requested 
from Mr. Dallas “ every communication likely to 
render service to poor Fries.” Turn then, sir, to 
the letter addressed to Mr. Lee, with all these 
friendly dispositions on the part of Mr. Lewis, 
with all the anxious desire he had to serve poor 
fries, and with all the aid of Mr. Dallas, in mak- 
ing the statement, which was to contain all their 
8th Con. 2d Szes.—13 
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information on the subject, and all their reasons 
for declining to interfere in the trial. We find, 
sir, in this important letter, that they informed 
the President that the “ cause was prejudged” by 
an opinion they were wholly unacquainted with; 
by a paper they had never read, and knew not the 
contents of; and the jury were also prejudged by 
this opinion, although they knew not what it was. 
But, sir, we do not find any complaint whatever ; 
nay, not the slightest suggestion that the court 
prevented or forbade the reading of these statutes 
of the United States, or restricted the counsel 
from making any use of them they thought proper. 
With the manifest disposition of these gentlemen, 
in writing this letter, with the object before them 
for which it was required, and the uses they intend- 
ed should be made of it—uses which they antici- 
pated at the moment they abandoned the cause— 
is it probable so important a circumstance would 
have been omitted if it had really occurred? I 
refer you and this honorable Court, sir, to the fol- 
lowing pages of the evidence printed at the last 
session of Congress for the use of the House of 
Representatives, pages 21, 24, 25, 26, to 32. 

May I not now flatter myself, sir, that all the 
criminality charged upon the respondent, in the 
second specification of the first article of impeach- 
ment is washed away from the minds of this hon- 
orable Court? Under this hope and impression, I 
will proceed to consider, as briefly as possible, the 
third and last specification. In this the judge is 
charged with “debarring the prisoner from his 
‘Constitutional privilege of addressing the jury 
‘(through his counsel) on the law as well as on 
‘the fact which was to determine his guilt or in- 
‘nocence, and at the same time endeavoring to 
‘wrest from the jury their indisputable right to 
‘hear argument, and determine upon the question 
‘ of law, as wellas the question of fact, involved in 
‘the verdict which they were required to give.” 
This charge is absolutely unfounded and untrue, 
and is, in all its parts, most completely ere 
by the evidence. As to debarring counsel from 
being heard, I need only refer you, sir, to the tes- 
timony of Messrs. Tilghman and Meredith, who 
expressly swear, that Judge Chase, when he threw 
down the paper containing the opinion the court 
had formed on the law, explicitly declared that, 
nevertheless, counsel would be heard against that 
opinion. It is, indeed, true that Mr. Lewis seems, 
throughout the business, to have been under an 
impression that nothing would be heard in contra- 
diction to that opinion; and that his professional 
rights were invaded. But this appears to be a 
hasty and incorrect inference or conclusion of his 
own, from the conduct of the court. He wholly 
misapprehended the court, and has charged his 
misapprehension to their account. This is the 
usual effect of such precipitate proceedings. The 
Managers have greatly relied on this circum- 
stance; they urge that Mr. Lewis, through the 
whole affair, and in all he said concerning it, took 
for granted and stated that he was debarred from 
his Constitutional privileges. He did so; but he 
did so under a mistake of his own, not proceeding 
from the court. It is not only that no other wit- 
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ness speaks of any such restriction, but expressly | such restriction was laid upon him or the jury as 


negative it and say, some of them at least, that 

none such was imposed ; but Mr. Rawle has fur- 

ther informed you, that it appeared to him 

throughout the business that Mr. Lewis had | 
wholly misunderstood the court and mistook their | 
intention. But, surely, sir, we are not to be con- | 
demned because we have been misunderstood ; 
especially as the mistake seems to have been pe- 
culiar to Mr. Lewis, and no other witness fell into 
the same error. I rely most implicitly on Mr. 
Rawle’s testimony, not only from the strength and 
correctness of his character, but from the unusual 
pains he took to be accurate in his knowledge of 
this transaction. His notes are copious, connect- 
ed, and satisfactory, and although he has no notes 
of the first day’s proceeding, yet he seems to have 
given an uncommon and cautious attention to 
every circumstance to which he has testified. 
This gentleman negatives every idea of any re- 
striction upon the arguments of counsel, and is 
supported by every witness but Mr. Lewis. If 
any doubt can remain upon this subject, I am 
happy to have it in my power to refer to a written 
and unchanging document, which destroys the 
third specification, and demonstrates not only that 
the counsel were not prohibited from addressing 
the jury, both on the law and the fact, but also 
that the right of the jury to decide both the law 
and the fact was most largely and explicitly 
avowed and declared tothem. 1 beg to refer this 
honorable Court to the second exhibit, filed with 
the respondent’s answer. It contains this very 
opinion, so scorned by the counsel of Fries, and 
from the pollution of which they shrunk with 
horror. If they had read it before it was thus 
indignantly condemned; if it had been understood 
before it was consigned to contempt, and denounc- 
ed as a violation of every valuable and sacred 
right, how much confusion, how much unnecessa- 
ry discontent, might have been saved and prevent- 
ed! In this opinion, then, will be found the sen- | 
timent in these words: “ It is the duty of the court 

‘in this and all criminal cases, to state to the jury | 
‘their opinion of the law arising on the facts ; but | 
‘the jury are to decide on the present, and on all 

‘criminal cases, both the law and the facts, on 

‘their consideration of the whole case.” Was 

there ever a more ample and explicit avowal of 

the rights of juries? Is there any friend to juries 

so extravagant as to contend or ask for more? 

The acknowledgment is as full as any man can 

require or the law would warrant. The judge, in 


2 


thus admitting and confirming the right of the 
jury to decide both the law and fact, admits, by 
inevitable consequence, that the jury havea right 
to hear counsel both upon the law and facts. That 
which they are to decide upon, they must have in- 
formation upon; and the court which declares 
the jury to be the tribunal to determine the whole 
case, never could have said, in the same breath, 
that they should hear no argument on the case 
they were thus to determine. This monstrous 
absurdity, of which the judge can hardly be sus- 
pected, brings it to a certain conclusion, that Mr. 
Lewis must have mistaken the court ; and that no 


he has apprehended. 

The charges, sir, laid in this first article of im- 
peachmeni, are grounded altogether on the pro- 
ceedings of what has been called the first day of 
Fries’s trial; and most firmly believing that the 
whole of this proceeding on that day will bear 
the most scrutinizing inquiry, and stand on the 
strong ground of justification, I have been willing 
to meet the Managers on that day’s proceeding 
disjointed from that of the following day. Bur, 
sir, it is most evident, that this is by no means a 
full or a fair examination of the judge’s conduct 
on that occasion. When he is charged with a 
corrupt or partial intention to injure and oppress 
John Fries, when he is charged with a wilful vio- 
lation of the rights of the counsel and jury, the 
whole of the proceeding should be brought into 
view, before we decide upon the character of any 
part of it. An attention, sir, to what passed on 
the second day. as it is called, of Fries’s trial, will 
most abundantly prove that Judge Chase never 
had intended any partiality or oppression against 
him ; and certainly that if he had any such inten- 
tion, he never carried it into execution or effect. 
And, I trust, I am safe in saying that the mere 
intention to commit a crime, however gross ot 
outrageous, unless carried into some sort of ae- 
tion or effect, constitutes no crime. A man may 
intend to commit a larceny, assault and battery 
or any other offence; but while he abstains from 
the act, the mere intenticn cannot subject him ' 
trial or punishment. The respondent, then, dis 
covering from the conduct of Fries’s counsel, ani 
the indignant hostility they assumed, that he was 
greatly misunderstood ; that an arrangement he 
had adopted for the convenience of public justice, 
the reasonable expedition of the approaching trial, 
and the real accommodation of the court, the 


counsel, and the jury, was construed and received | 
as an oppression upon the prisoner, an encroach: | 


ment upon the privileges of counsel, and a viola 
tion of the rights of the jury; in short, as a cor- 
rupt and polluted prejudication of the cause to by 
tried, and that the fair and upright intentions 
the court were misinterpreted by a real or pre: 
tended mistake into the vilest purposes of partial: 
ity, resolved to destroy the formidable engine they 
saw erecting against the court, and to remove ai 
once all pretence forclamor or irritation. Grant: 
ing the judge had been in error on the first day, 
what more could he, or any man do, than to ree- 
tify the error as soon as it was discovered, ant 
hasten to the right path before any injury cov!’ 
have resulted from his momentary deviation. bu! 
the honorable Manager has told you he had sinned 
beyond the grace of repentance, and that no con- 
trition, however sincere, could wipe away t 
offence. When I suffer such words as repentance: 
and contrition to pass my lips, it is in quoting pr 
cisely the words of the Manager. For my pat: 
I disclaim them. The respondent has done not!- 
ing that required the humiliation of repentanc’, 
or for which he now asks to be forgiven. Let 
him stand on his justification or stand not at all. 
But, sir, a part of that justification is that the cor 
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rupt i intent ntigod upon er is dispr oved by his | queued they had taken for him, and refusing the 
entire willingness to permit the counsel to manage | assistance of any other counsel. 


So well did 


their cause in their own way, if they disapprov ed | these gentlemen know the court had no intention 


of his, and, by his full and candid retraction of | 
the error, if any error had been committed. By 
adverting to the testimony of Mr. Rawle, this 
honorable Court will see how greatly Judge Chase 
was surprised to find, from conversing with this 
witness and Judge Peters, that his conduct was 


of oppressing John Fries, that in their communi- 
cations to him, they anticipated the offer of other 
counsel to supply their desertion. 

3ut, sir, there is one circumstance in this second 
day’s proceeding, which has been introduced to 
show, that the respondent continued the same ty- 


viewed in so strange a light by Messrs. Lewis and | rannical spirit with which he is charged on the first 


Dallas. On making this discovery, although still 
convinced of the propriety of the proceeding, he 
does not obstinately adhere to it, but resolves to 
remove all possible cause of complaint by with- 
drawing all the papers which had given rise to 
this astonishing i irritation and violation. 
ers were accordingly resumed, every copy col- 
ected, and the counsel, the prisoner, and the jury, 
were placed in the same precise situation as if 
these papers had never been distributed ; with the 
most ample acknowledgment of all their rights, 


and the most urgent solicitations to them to pro- | 


ceed in the enjoyment and exercise of them. But 
no, the counsel had taken their ground, and noth- 
ing could move them. John Fries had received 
their i instructions, and with equal perseverance de- 
clined the aid of other counsel offered to him by 
the court repeatedly. Now, sir, let me ask you 
and this honorable Court, on your consciences, 
not to be blinded by the management and finesse 
of ingenious counsel; what was the meaning of 
all this? What was the object of it? Did the 
counsel now believe they would not be fully heard 
in defence of their client, both on law and fact ? 
Did they now suppose themselves or the jury re- 


The pa- | 


| day, and which it may be incumbent on him to 
remove. I mean the “ unkind menace,” as it has 
been termed by one of the witnesses, used to the 
counsel of Fries, when the judge told them they 
would proceed in the defence at the hazard or on 
the responsibility of their character. To ascertain 
the true nature of the expression, whatever it was, 
which fell from the court in this respect, I will 
refer to the same guide I have endeavored to 
follow throughout my argument, I mean the evi- 
dence. The. aspect of this pretended menace will 
then be changed into a complimentary confidence 
in the discretion of the counsel, or at least into no 
more than such a menace as every gentleman of 
the bar acts under in every case; that is, to man- 
age every cause before a jury with a due regard to 
their own reputation ; to urge nothing as law to 





the jury, which they are conscious is not law, and 
to introduce no matter which they know to be 
either improper or irrelevant. This, in its worst 
character, will be found to be the whole amount 
of this terrible menace. What account does Mr. 
Lewis give of this occurrence? After stating that 
the court manifested a strong desire that he and 


| his colleague should proceed in the defence of 


stricted in their rights, or that a just and impar- | 


tial trial would not be had? Most certainly not. 
But, in the language of Mr. Lewis, they thought 
they had got the court into an error or a scrape, 
and they were determined to keep them there. 
What! says Judge Peters, if we have done wrong, 
will you not suffer us to repair the wrong by do- 
ing what is right, by doing all that you have 
required ? No, no, was the answer. Mr. Lewis 
has declared to you in the most ample and explicit 
terms, that they abandoned John Fries because they 
thought they had a better chance of saving him 
by this means, than they could have by any ‘trial ; 
and, to use his own words in another part of this | 
testimony, “we withdrew,” says he, “from the 
‘defence of John Fries, 
‘ would best serve him, and we were not influ- 
‘enced by any other motive whatever.” They 
had already, before Judge Iredell, tried the effica- 
cy of the full and unconfined exertion of their 


because we thought it | 


talents in his defence, and found how vain the | 


attempt was. They were well satisfied no hope 


of success could be entertained on a fair trial of | 


the merits of their case, both in law and fact, and 
they eagerly grasped any occurrence, that, by op- 
erating on the passions, the humanity, or the pre- 
judices of mankind, 
chance for escape, which he could not look for in 
the merit of his own conduct. With this view, 
they most solemnly impressed upon the mind of 
John Fries the necessity of bis maintaining the 


might give to their client a | 


their client; that every restriction, if any had been 
imposed, was now removed, and that they were 
at full liberty to address the j jury on the law and 
the fact as they thought proper ; the judge said that 
this would be done “ under the direction of the 
court, and at the peril of our own character, if we 
conduct ourselves with impropriety.” And was it 
notso? And where is the criminality of saying 
so? Mr. Lewis did not consider this asa menace 
intended to restrict him in the exercise of the rights 
just before conceded him by the court, but rather 
as an unwarranted suspicion of his sense of pro- 
| priety; for, says he, “Idid not know of any con- 
duct of mine to make this caution necessary.” 
The court perhaps thought his conduct on the 
day before did make it necessary. Let us now 
take Mr. Dallas’s impression of this part of the con- 
duct of the judge. This witness after testifying 
to the ample range, both as to law and fact, given 
to the counsel by the court, states that the judge 
observed “they would do this at the hazard of 
their characters.” This Mr. Dallas afterwards 
terms an “unkind menace.” I think upon recur- 
ring to Mr. Lewis and the other witnesses, and to 
some considerations naturally arising from the 
manifest disposition of the court at that time, it 
will be concluded that Mr. Dallas has mistaken 
the nature and character of this act of the judge, 
when he describes itasa menace. Mr. Tilghman 
states that the court seemed very anxious that the 
counsel should proceed, gave them full liberty to 
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combat Judge Chase’s opinion before the jury, and 
that they were not to be bound by that opinion. 
Judge Chase mentioned that cases at common law 
before the statutes of Edward III., ought not to be 
read. So of certain other cases; he particularly 
mentioned the case of a man who wished the 
stag’s horns in the King’s belly; and also of the 
man who kept a tavern with the sign of the Crown, 
who said he would make his son heir to the Crown. 
The judge declared such cases must not be cited; 
and said in illustration of his idea—What! cases 
from Rome, from Turkey,and from France? That 
the counsel should go into the law, but must not 
cite cases that were not law. After these obser- 
vations, and in direct connexion and reference to 
them, the judge said something about “their pro- 
ceeding agreeably totheir own conscience.” What 
now begins to be the complexion and character of 
this part of the judge’s behaviour? Why, that 
after giving these gentlemen the utmost latitude 
of discussion they could possibly require, he states 
a certain class of decisions and cases, which ap- 
peared to him and must appear to every body to be 
unworthy of notice—to be of no sort of authority 
or application in the case of Fries, which were not 
law; which Mr. Lewis himself has described as 
the offspring of corrupt and dependent and bloody 
judges, and which, if they had any operation, were 
ostile to the prisoner: I say, sir, after alluding to 
such cases, which he knew too had been used on 
the former trial, was it criminal or strange, he 
should make an appeal to their consciences, or char- 
acters, take it either way, before they proceeded 
to their defence ? 
A further examination of testimony, puts this 
part of the case beyond doubt. Mr. Rawle, after 
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intent of whatever was said by the judge at this 
period of the transaction ; and as no witness con- 
sidered it as a menace but Mr. Dallas, we may 
justly conclude he has mistaken it. Is not this 
the true interpretation of it, that the judge had de- 
termined to give these gentlemen the utmost lat- 
itude of discussion, both of the law and fact, to any 
extent they thought proper, referring them only to 
their own sense of propriety, to their own con- 
sciences, to their regard for their own characters, 
as to the manner in which they would use this un- 
bounded liberty ? The respondent confided in the 
character and conscience of these gentlemen for 
the fair exercise of their professional duty, and for 
such a limitation of their privilege of speech, as 
would prevent any abuse of it to improper pur- 
poses, or to an unreasonable extent. 

Suffer me, sir, to make one further remark in 
confirmation of my position. It grows out of the 
acknowledged circumstances of the case, and, if 
fairly deduced, is evidence of the highest descrip- 
tion. It is agreed by all the witnesses that on the 
second day the respondent manifested and ex- 

| pressed the utmost solicitude and anxiety for the 
|counsel to proceed in the defence, and that he 
| took “great pains” to induce them to do so. It is 
| not doubted that he was sincere in this. Is it prob- 
| able or possible, then, with these dispositions, and 
| while he was endeavoring to persuade and to in- 
‘duce these gentlemen to return to the defence of 
| their client, he would indulge himself in threats, 
/in insults, and menaces, which would necessarily 
'econfirm them in the abandonment of the cau 
and defeat the acknowledged wish the judge hai 
that they should return to it? But still we are 
told, and this first article of impeachment con- 





stating the same course of observations from the | cludes with averring, that in consequence of the 
judge, as has been mentioned by Mr. Tilghman, | conduct of the respondent, Fries was deprived of 
and that he said, “I have always conducted myself | his right of being heard and defended by his coun- 
with candor, and I meant to save you trouble;” | sel. To refute this unfounded assertion, we need 
after relating to you how fully the respondent re- | go no further than to the testimony of Messrs. 
moved every obstacle which had arisen from the | Lewis and Dallas. They surely are the bes! 
proceeding of the first day, and how honorably he | judges of the motives of their own conduct. What 
explained and justified the motives of his conduct, | reason do they give for denying Fries their aid 
declared himself thus to the counsel: “having | and advising him to refuse all other counsel! 
thus explained the meaning of the court, you will | Because they had no hopes of success on a trial; 
stand acquitted or condemned to your own con-| because they believed the court had got intoa 
sciences ;” the same terms used by Mr. Tilghman; | difficulty where they were determined to keep 


“as you think proper to act. Do as you please.” 
This honorable Court will be pleased to recollect 
that Mr. Rawle speaks not from the imperfect im- 
oe of memory after the lapse of five years; 


ut from full notes taken at the very moment of 


the transaction. It is needful to go further in jus- 
tification of this mistaken menace. What says 
Mr. Ewing? “That the respondent told the 
counsel that if they read cases which were not 
law, after knowing the opinion of the court that 
they were not so, they would do it with a view to 
their own reputations.” Mr. Meredith, after re- 
citing what the judge observed upon the cases at 
common law, testifies that the respondentinformed 
the counsel of Fries, “ they might manage the de- 
fence in such way as they thought proper, having 


‘them; because they thought they had a better 
chance to save their client’s life by the uses they 
/might make of the novelty of the first day’s pro- 
ceeding than they could have on a full trial after 
| this novelty was removed; the counsel, in short, 
withdrew from the defence of Fries, because they 
| thought it would best serve him, and were not 1! 
fluenced by any other motive whatever. How does 
this testimony support the averment in the con- 
clusion of the article, which boldly affirms, not 
that John Fries was saved, but that he was con- 
|demned to death in consequence of not being 
heard by his counsel ? 
A very strange and unexpected effort has been 
made, sir, to raise a prejudice against the respond- 
ent on this occasion, by exciting or rather forcing 


regard to their own character.” I hope, sir, we | asympathy for John Fries. We have heard him 
have now obtained a just notion of the nature and | most pathetically described as the ignorant, the 
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friendless, the innocent John Fries. The igno- 
rant John Fries! Is this the man who undertook 
to decide that a law which had passed the wis- 
dom of the Congress of the United States, was 
impolitic and unconstitutional, and who stood so 
confident of this opinion as to maintain it at the 
point of the bayonet? He will not thank the 
gentleman for this compliment, or accept the plea 
of ignorance as an apology for his crimes. The 
friendless John Fries! Is this the man who was 
able to draw round himself a band of bold and 
determined adherents, resolved to defend him and 
his vile doctrines at the risk of their own lives, 
and of the lives of all who should dare to oppose ? 
Is this the John Fries who had power and friends 
enough actually to suspend, for a considerable 
time, the authority of the United States over a 
large district of country, to prevent the execution 
of the laws, and to command and compel the offi- 
cers appointed to execute the law to abandon the 
duties of their appointment, and lay the authority 
of the Government at the feet of this friendless 
usurper ? The innocent John Fries! Is this the 
man against whom a most respectable grand jury 
of Pennsylvania, in 1799, found a bill of indict- 
ment for high treason ; and who was afterwards 
convicted by another jury, equally impartial and 
respectable, with the approbation and under the 
direction of a judge, whose humanity and con- 
duct, on that very occasion, have received the 
most unqualified praise of the honorable Manager 
who thus sympathizes with Fries? Is this the 
John Fries, against whom a second grand jury, 
in 1800, found another bill for the same offence, 
founded on the same facts, and who was again 
convicted by a just and conscientious petit jury ? 
Is this innocent German the man who, in pursu- 
ance of a wicked opposition to the power and 
laws of the United States, and a mad confidence 
in his ability to maintain that opposition, rescued 
the prisoners duly arrested by the officers of the 
Government, and placed those very officers under 
duress ; who, with arms in his hands and menace 
on his tongue, arrayed himself in military order 
and strength, put to hazard the safety and peace 
of the country, and threatened us with all the 
desolation, bloodshed, and horror of a civil war; 
who, at the moment of his desperate attack, cried 
out to his infatuated followers, “Come on! 1 shall 
probably fall on the first fire, then strike, stab, and 
kill all you can?” Inthe fervid imagination of the 
honorable Manager, the widow and orphans of 
this man, even before he is dead, are made in hy- 
pothesis to cry at the judg sment seat ef God 
against the respondent; and his blood, though not 
a drop of it has been spilt, is seen to stain the 
pure ermine of justice. 1 confess, sir, as a Penn- 
sylvanian, whose native State has been disgraced 
with two rebellions in the short period of four 
years, my ear was strangely struck to hear the 
leader of one of them, addressed with such friend- 
ly tenderness, and honored with such flattering 
sympathy by the honorable Manager. 

It is not unusual, sir, in public prosecutions for 
the accused to appeal to his general life and con- 
duct in refutation of the charges. How proudly 


may the respondent shale this appeal! ‘He is 
charged with a violent attempt to violate the 
laws: and Constitution of his country, and to de- 
stroy the best liberty of his fellow-citizens. Look, 

sir, to his past life, to the constant course of his 
opinions and conduct, and the improbability of 
the charge is manifest. Look to the days of doubt 
and danger ; look to that glorious struggle so long 
and so doubtfully maintained for that indepen- 
dence we now enjoy ; for those rights of self-gov- 
ernment you now exercise, and do you not see the 
respondent among the boldest of the bold, never 
sinking in hope or in exertion, aiding by his tal- 
ents and encouraging by his spirit; in short, put- 
ting his property and his life in issue on the con- 
test, and making the loss of both certain by the 
active part he assumed, should his country fail of 
success! And does this man, who thus gave all 
his possessions, all his energies, all his hopes to 
his country and to the liberties of this American 
people, now employ the small and feeble remnant 
of his days, without interest or object, to pull 
down and destroy that very fabric of freedom, 
that very Government. and those very rights, he 
so labored to establish? It is not credible; it 
cannot be credited, but on proof infinitely stronger 
than anything that has been offered to this hon- 
orable Court on this occasion. Indiscretions may 
have been hunted out by the perseverance of per- 
secution; but I trust most confidently that the 
just, impartial, and dignified sentence of this Court, 
will completely establish to our country and to 
the world, that the respondent has fully and hon- 
orably justified himself against the charges now 
exhibited against him; and has discharged his 
official duties, not only with the talents that are 
conceded to him, but with an integrity infinitely 
more dear to him. 


Frivay, February 22. 


Mr. Key.—Mr. President, I rise to make some 
observations on the second, third, and fourth arti- 
cles of the impeachment. I shall not apologize 
for the manner in which I shall discharge a duty 
which I have voluntarily undertaken, but merely 
regret that indisposition has prevented my giving 
the subject that attention which it merits. It 
will be at once perceived that these articles relate 
to the trial of Callender. Before, however, I go 
into an examination of the second article, it may 
be proper to notice the situation in which the 
judge found himself and the state of the public 
mind at the time. The sedition law was passed 
in the year 1799. It immediately arrested the 
public attention, and strongly agitated the public 
feelings. In the State of Virginia it was pecu- 
liarly “obnoxious ; many of the most respectable 
characters considered it as unconstitutional, and 
as a violation of the liberty of the press; most 
deemed it impolitic; while some viewed it as a 
salutary restraint on the licentiousness of the 
press, more calculated to preserve than to destroy 
it. In this state of the public mind-it became the 
duty of the respondent, in the ordinary assign- 
ment of judicial districts, to go into the district 
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of Virginia, where he was entirely a stranger, to 
carry the laws into execution. It is scarcely ne- 
cessary to observe that when laws are considered 
obnoxious, much of the odium attending them 
inevitably falls on those who carry them into 
effect. In May, 1800, Judge Chase went to Rich- 
mond to hold a court, and soon after it was in 
session, the grand jury found a presentment and 
afterwards a bill against James T. Callender for 
an infraction of this law, in publishing the book 
entitled “ The Prospect Before Us,” which brought 
into issue its constitutionality. Professional men 
of talents, carried along by the tide of public opin- 
ion, volunteered their services in defence of the 
accused ; and every effort was exhausted to wrest 
the decision from the respondent. Exceptions 
were accordingly taken at every stage of the case, 
and when the jurors were brought to the book, a 
question arose which forms the foundation of the 
charge contained in the second article. I will in 
the first place read the article, then state the law 
and the fact in the case referred to, and show that 
if both are against us, still the respondent is not 
guilty of the charge contained in it. 

The second article states “ That prompted by a 
* similar spirit of persecution and injustice, at a 
‘ circuit court of the United States, held at Rich- 
‘ mond, in the month of May, one thousand eight 
‘hundred, for the district of Virginia, whereat 
‘the said Samuel Chase presided, and before 
‘ which a certain James Thompson Callender was 
‘ arraigned for a libel on John Adams, then Pres- 
‘ident of the United States, the said Samuel 
* Chase, with intent to oppress and procure the 
* conviction of the said Callender, did overrule the 
‘ objection of John Basset, one cf the jury, who 
‘ wished to be excused from serving on the said 
‘ trial, because he had made up his mind as to the 
* publication from which the words, charged to 
‘ be libellous, in the indictment, were extracted ; 
‘and the said Basset was accordingly sworn and 
‘ did serve on the said jury, by whose verdict the 
‘ prisoner was subsequently convicted.” 

If we extract from this article the epithets it 
contains nothing will remain, and epithets fortu- 
nately do not constitute crimes. The offence and 
fact charged is, the permitting Mr. Basset to be 
sworn on the jury with an intention to oppress 
the traverser, which is not in the least supported 
by the testimony. The article alleges that Mr. 
Basset wished to be excused. I appeal to the 
testimony, whether he did wish or desire to be 
excused. The observations he made arose entire- 
ly from a scruple on his own mind, and not from 
any objection to serving. Instead of his wishing 
to be excused, the real fact is that which he said 
flowed from the peculiar situation in which he 
stood; and he says that he declared himself will- 
ing to serve, provided in law he was competent. 
The fact, therefore, on which this article rests, is 
not supported by the testimony, and not being 
supported, I might here dismiss this branch cf the 
subject without further animadversion. But I 
cannot consistently with my duty stop here, or 
omit proceeding to show that the arguments of 
the honorable Managers are as unfounded in law 
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as their facts are destitute of proof Let us then 

examine the law on this case. To sustain the 

article, the honorable Managers must prove three 
oints. 

1. That Mr. Basset objected to serving. 

2. That in point of law he ought not to haye 
been admitted on the jury; and 

3. That his objections to serving were over- 
ruled from a corrupt intention on the part of the 
respondent to oppress and procure the conviction 
of the traverser. 

It is necessary here to examine the ancient doc- 
trine of challenges. The law of challenges pre- 
sents itself to our view in a twofold character, 
the one a challenge to the array which goes to 
vitiate the whole jury ; the other, an objection to 
a particular juror. In this case there was no seri- 
ous challenge made to the array. My observa- 
tions will therefore be directed to the latter spe- 
cies of challenge, that of individual jurors, which 
is made by excepting to an individual when he 
is presented to be sworn. In this case no such 
exception was made to Mr. Basset. 

When a juror is challenged there are two 
modes of trying whether he stands indifferent. 
One mode is by two triers consisting of the two 
jurors first sworn. Callender’s counsel did not 
avail themselves of this mode. 

The other mode is to swear the individual of- 
fered as a juror, and interrogate him as to his 
indifference. 

Here I cannot avoid expressing my surprise ai 
the law laid down by the honorable Managers. 
No point of law is more certain than that a juror, 
to be indifferent, need not have refrained from 
having expressed an opinion either upon the law 
or the fact involved in the case he is to try; and 
that he is only rendered incapable by favor or 
malice. 

The great principle which the counsel laid down 
was that jurors should be impartial; but is that 
the subject of investigation in this article; what 
are the facts? That Judge Chase put this ques- 
tion to the juror: “Have you formed and deliy- 
ered an opinion on the charges contained in the 
indictment?” The juror answered in the nega- 
tive and was sworn. Gentlemen say the question 
should not have been formed and delivered, but 
formed or delivered; and that this was the ques- 
tion on the trial of Fries. I mean to show that 
there is no difference between the two expressions. 
I mean to show that, if the juror had both formed 
and delivered an opinion, this would not incapa- 
citate him. The oath of triers will bring this 
case to a precise point. Trials per Pais 179, Sal- 
keld 144, states the oath of a trier to be, “ you shall 
well and truly try, whether A (the juror chal- 
lenged) stands indifferent between the parties (0 
this issue.” 

But the counsel were not willing to determine 
the competency of a juror by this oath, and there- 
fore gave the decision to the court. They con- 
tend, however, that the indictment ought to have 
been read, But though on the facts the juror may 
have made up his mind, the offence consisted in 
the intention, and, therefore, the forming an opin- 
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the latter. Is there a man that does not believe 

that when one person kills another with malice 
| prepense, he perpetrates murder? Is not the in- 

» tention the gist of the offence? And yet I can 

- produce authorities to show, that although a juror 

in a criminal case give a verdict on the fact and 

. the law, this is considered as no objection to his 

2 _ serving as juror in similar cases, ,; 

' In Rolles’ Abridgement, title Trial, folio 657, it 

is laid down, that, “if a juror has said that he will 

, ‘find for one of the parties, it is a good cause of 

; ' ‘challenge for favor, if he so spoke frem favor; 

‘but if he did not speak it out of favor, but from 

‘his knowledge of the matter in issue, it is not a 

; * good cause of challenge.” 

' In the same folio, it is also laid down as law, 

' ' “that it is no cause of challenge to a juror that he 

| ‘ hath said that he will find his verdict for one of 

‘the parties, if it is not found by the triers or the 

‘ court, that he spoke from favor and not from the 

‘truth of the fact.” 

In folio 655, and in Trials per Pais, it is laid 
down, “that if a juror hath twenty times declared 
‘that he will find for one of the parties, it is not 
‘a principal challenge, because he might have 
‘spoken it from his knowledge of the matter in 
‘issue, and not out of favor or malice.” 

In Keelynge, folio 9, we find a case where a 
juror had formed a verdict of guilty against a 
yerson, and another person was tried on the same 
indictment for the same offence; in which an 
objection on that account to the juror was over- 
ruled. 

The objection in this case was overruled—why? 
Because the juror stood indifferent. Could, then, 

any answer of Basset to the question propounded 
to him evince any degree of partiality, or that his 


C 


- 


; ; ; oe) res 
mind was not in a state of indifference as to the 
, | issue of the trial? Having formed an opinion 


that a particular writing constituted a libel, did 

not preclude him from forming an upright opinion 

on the law and the fact. How had Basset formed 

an opinion? Simply from seeing certain passages 

in a newspaper, which purported to be taken from 
“The Prospect Before Us.” Did he not, then, 
stand impartial so far as respected the ascertain- 
ing whether those passages were authentic, whe- 
ther Callender was the author?—if edited with 
intent todefame? Further, was there not another 
decision to be made, whether the matter was false 
and malicious? The essence of the offence con- 
sisted in the intention. On all these points the 
mind of Basset was perfectly free from partiality. 
To the authorities I have cited 1 will add one 
derived from our country, in which all the doc- 


trines I have contended for are expressly recog- | 


nised, in the decision of Chief Justice Ellsworth in 
the State of Connecticut, to be found in Kirby’s 
Reports, page 427—* As to the other point, an 
‘ opinion formed and declared upon a general prin- 
‘ ciple of law does not disqualify a juror to sit on 
‘a case, where that principle applies. Jurors are 
‘judges of the law as well as of the fact, as rela- 
* tive to the issues put to them, and are supposed 
‘to have opinions of what the law is, though a 
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ion on the former did not imply a judgment on 
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‘ willingness to change them, if reason appears, in 
| ‘the course of the trial. They,may all be chal- 
‘lenged on one side or the other, if having an 
opinion of the law in the case is ground of chal- 
lenge. It is enough in point of indifferency, that 
jurors have no interest of their own affected, and 
no personal bias or prepossession, in favor or 
against either party, and not requisite that they 
should be ignorant of the cause, or unopinionated 
as to the rules and principles on which it is to be 
decided. It has been adjudged (23 Can. K. B.) 
not to bea sufficient cause of challenge, that a 
juror had declared his opinion concerning the 
title of the land in question; so also that the jury 
have found others guilty on the same indict- 
‘ment; or thata juror has declared his opinion 
‘that the party is guilty,.and will be hanged. if 
‘it appears he made such declaration from his 
‘knowledge of the cause, and not out of ill-will to 
the party.—2 Hawk. P. C. 418.” 

I trust the authorities I have adduced fully 
show, that in point of law there was no valid ob- 
| jection to Mr. Basset as a juror, and that the ille- 
| gality charged against Judge Chase on this ac- 
count, falls to the ground. 

I will now turn to an authority cited by one of 
the honorable Managers—3d Bacon, 756. [Mr.- 
| Key here read the case. ] 

We find that all the causes of challenge here 
recited go to evince partiality, or, in the language 
of the ancient books, “favor or malice.” If the 
having formed and delivered an opinion on the 
law were a good cause for challenge, no capital 
ease could come before an unprejudiced jury. 
The only question in such eases is, whether the 
facts proved come up to the charge; for such is 
the interest men taxe in the commission of great 
crimes, that every man forms an opinion on them. 

Something has been said of the trial of Log- 
wood, for forging the currency of the Bank of the 
United States. here is probably no man of in- 
formation that has not heard something of the 
subject, or made up his opinion on the illegality 
of counterfeiting. But does it follow that the 
having formed such an opinion could disqualify a 
man from serving as a juror in the case? If this 
were so, it would follow that he who had formed 

the most correct opinion on the laws of his coun- 
| try, would be the most incompetent, while he who 
was the most ignorant of them. would be the most 
competent juror. It appears that if Mr. Basset 
had even answered in the affirmative to the ques- 
tion put to him, supposing the indictment to have 
been previously published, it wouid not have de- 
stroyed the competency of the juror, because he, 
notwithstanding, stood perfectly impartial as to 
the facts to be proved and the law arisng on them. 

Believing that no subtility or ingenuity can 
shake the principle I have laid down, or establish 
a contrary principle, I feel full confidence in hay- 
| ing shown the legality of the opinion laid down 
by the court; and J do believe that a more correct 
opinion was never delivered. 

Suppose we are mistaken in the fact. which we 
say is proved, that Mr. Basset did not desire to be 
excused; admit that he did pray to be excused ; 
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still, so far as he has himself, on oath, explained | impeached integrity, it is to be considered at bes; 
the situation of his mind, there was no cause for | but as a mistake. 


challenge. 


It would be well to analyze this argument of 


Admit, also, that we are mistaken in the law | the honorable managers, by putting it in the form 


we have laid down, does it follow as a necessary 
consequence that the directing Basset to be sworn 


on. the jury, was done with an intent to oppress | 


the traverser? We call for the facts that impeach 
the motives of Judge Chase. In the opening of 


this case we were told that the respondent was 


highly gifted with rich attainments of mind. It 


was correctly said; and it might have been added | 


that his integrity was equal to his talents. But 
the observation was made to raise his head at the 
expense of his heart. I will examine this argu- 
ment. 

The truth is that no judge is liable for an error 
of judgment. I apprehend this is conceded by 


Now for the evidence. What criminal intention 
do the honorable managers draw from it? It is 
said that the respondent is highly gifted with in- 
tellectual powers, and must have known in this 
instance the law. Timeo Danaos et dona ferentes. 
I dislike the compliment; the best gifted mortals 
are frail, and a single erroneous decision may be 
made by any man. 

Let us, on this point, refer to decisions in mo- 
dern times. They will show that an error in 
judgment has never of itself been considered an 
evidence of corruption in a judge. 

[Mr. Key here cited a case from Dunford and 
Kast, folio 653—King vs. Johnson, containing the 
opinion of Justice Buller, who declares “ that you 
can never infer corruption from the judgment it- 
self but from the opinion given.”’] 

Here then is the decided opinion of a most able 
judge that although the act and judgment of the 
court be illegal, there is no ground to infer corrup- 
tion. So in this case, admit, for argument’s sake, 
that we are mistaken in point of fact, and that the 
law we have laid down is incorrect; still, however 
gross the error of the judge, it cannot in itself con- 
tain any foundation for presuming fraud. From 
what fact is fraud inferred? From the general 
mass of the transactions attending the trial of Cal- 
lender? Theevidence cannot be taken accumula- 
tively. Each article must be taken by itself, and 
one can derive no force from the rest. Were this 
not the case, a hasty word, uttered in an unguard- 
ed moment, might be construed into a crime, and 
a number of small offences, individually of the 
most trifling nature, be made to constitute a great 
one. 

I shall, in a subsequent view, take into consid- 
eration the whole conduct of Judge Chase, and 
show that, so far from operating to his injury, it 
redounds to his credit. Upon this second article, 
I trust I may be permitted to say that the evidence 
does not bear out the facts in the manner stated ; 
that even ifthe alleged facts are proven, the law 
is clear that Mr. Basset was still a competent juror. 
I have also endeavored to show that no inference 
of corruption can be drawn from an error in law; 
but that, on the contrary, particularly if it be com- 
mitted by a man of acknowledged talents and un- 


of a syllogism. The major proposition represents 


Judge Chase as possessed of great legal attain. 
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ments and as ea gifted by nature; this I ad- 
mit—the minor is, that with these high gifts and 
attainments he has erred in a clear point of law: 
this [ deny. But what is the conclusion deduci- 
ble from the premises? That his decision was 
corrupt? Sosay the managers. I deny it. Iy 
the language of the judge it is a palpable non 
sequitur, 

I will now proceed to the third article, which, 
when correctly understood, will be found as des- 
titute of impeachable matter as either of the other 


‘articles. It is as follows: “That, with intent 
the article itself, which states a criminal intent. 


‘to oppress and procure the conviction of the pris- 
‘oner, the evidence of John Taylor, a material 
‘ witness on behalf of the aforesaid Callender, was 
‘not permitted by the said Samuel Chase to be 
‘ given in, on pretence that the said witness could 
‘not prove the truth of the whole of one of the 
‘charges contained in the indictment although 
‘ the said charge embraced more than one fact.” 

In opening the case one of the honorable mana- 
gers inquired what human subtility or ingenuity 
could devise to extenuate this act of the responi- 
ent. Our reply is that it requires no subtility or 
ingenuity; that it was correct in point of lav, 
and that the case is so clear, that he who run; 
may read. The court must permit me to observ: 
that the article presents an abstract case, not 
growing out of, or connected with the evidence. 
This court, I apprehend, is not sitting here to de- 
cide this abstract point, whether in any ease it is 
admissible to prove one fact contained in a par- 
ticular charge by one witness, and one by another; 
but to determine whether in this case, where one 
Witness was offered to prove part of one charge, 
and no other witness offered to the same charge, 
it was proper to receive testimony offered. I con- 
tend that the decision was correct on the case be- 
fore the court. The indictment against Callen- 
der contained two counts, each of which embraced 
twenty distinct setof words. Colonel Taylor wa: 
called to prove particular facts contained in one 
of the charges. It is not necessary here to discuss 
the propriety of ordering the questions to be re- 
duced to writing, as that is the subject of the next 
article. Colonel Taylor, without meaning anj 
improper use of words, was a witness on specula- 
tion; for no man has a higher respect for his 
character; but I bottom the remark on this ci 
cumstance, that several days previous to Colonel 
Taylor’s appearance, an affidavit had been drawo, 
on the part of Callender, for a continuance. 10 
which the names of a number of material witnes- 
ses were stated; among which was an honorable 
member of this court (Mr. Giles) and General 
Mason, but in which the name of Colonel Tay!ot 
does not appear. It appears that subpoenas had 
issued for three witnesses; two of which did not 
attend, for whom no attachment was prayed. 
Colonel Taylor alone appeared ; and the counsel 
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were weereninty ignorant at ‘the time he was sworn, 
what he could prove. Mr. Hay bas declared that 
neither Callender or his counsel knew what Col- 
onel Taylor could prove. Was it not correct in 
the court, under these circumstances, to ask what 
he could prove? Colonel Taylor was produced, 
under an expectation, it is said, that he could prove 
the twelfth set of words contained in the second 
count of the indictment. Let us, to elucidate the 
conduct of the court, refer to the testimony of Mr. 
Robertson, a man distinguished for his stenograph- 
ical talent, which remains on paper, which was 
drawn up at the time, and does not therefore de- 
pend on the frailty of his memory. 

Mr. Robertson says, “ The attorney for the 
United States having concluded, the counsel for 
the traverser introduced Colonel Taylor as a wit- 
ness, and he was sworn; but at the moment the 

oath was administered, the judge called on them, 
and desired to know what they intended to prove 
by the witness. They answered. that they intended, 
to examine Colonel Taylor, to prove that Mr. 
Adams had avowed principles in his presence 
which justified Mr. Callender in saying that the 
President was an aristocrat—that he had voted 
against the sequestration law, and the resolutions 
concerning the suspension of commercial inter- 
course with Great Britain.” This was then the 
object and view with which Colonel Taylor was 
called on. What is the charge in the articles of 
impeachment? That the testimony of Colonel 
Taylor was rejected “on pretence that the said 
Witness could not prove the truth of the whole of 
one of the charges, contained in the indictment, 
although the said charge embraced more than one 
fact.” The charge in “the indictment is that the 
President “was a professed aristocrat; that he 
proved faithful and serviceable to the British in- 
terest:” and Colonel Taylor was called to prove 
that Mr. Adams had voted against the sequestra- 
tion law, and the resolutions concerning the suspen- 
sion of commercial intercourse with Great Brttain. 
Was it competent to Colonel Taylor to give evi- 
dence on this point? The best evidence the na- 
ture of the case will admit must be adduced. 
Colonel Taylor then was clearly an incompetent 
witness on this point ; ; as there was better evidence, 
the journals of this honorable body, within the 
reach of the traverser. It only then remained for 
Colonel Taylor to prove that the President had 
avowed principles which showed him to be an aris- 
tocrat; which, if proved, would have been alto- 
gether immaterial. To prove no other facts was 
he called upon. Are then counsel to be indulged 
in consuming the time of courts in the examina- 
tion of witnesses, who have nothing relevant to 
offer? Let us familiarize this to a common case. 
Suppose a man is indicted for stealing a horse. 
One witness deposes that he saw him go into the 
stable where the horse was; another saw a man 
coming frpm the stable leadinga horse ; and another 
saw, an hour after, the man, with the horse, five 
miles off, selling himas hisown property. This tes- 
timony will be admitted But state the case the 
other way; that a witness was brought forward 
solely to prove the first fact; is there a court on 


earth that wane say such testimony should ” saab 
mitted? And this was the case here. Colonel 
Taylor was called upon to prove what is alto- 
gether unimportant, a part only of one charge, or 
that which, if true, could be proved by better evi- 
dence. Are not, ’also, the court the exclusive 
judges of the ‘competency of the testimony that 
shall go to the jary; and does not every day’s ex- 
perience show us that evidence that is offered, but 
which does not go to the whole of the case, is re- 
fused? This is done by all courts at all times. 
But say gentlemen, was it possible for the court 
to know whether the questions offered to be put 
might not have led to other inquiries, and pro- 
duced information of consequence? True, but 
on.this ground no testimony ever could be reject- 
ed, because, by possibility, it may lead to what is 
important. 

But, admitting the judge to have been wrong, 
I again ask, does an error of judgment in itself im- 
ply” corruption ? Most surely not. In the nature 
of things can it be so? To give credit to my 
honorable client but for a moiety of the talent al- 
lowed him, he must have seen that, even had he 
admitted the testimony of Colonel Taylor, and 
admitting that it had justified the whole of the 
twelfth charge, there remained nineteen other 
charges, on which Callender must have been con- 
victed. And whence this conduct towards Colo- 
nel Taylor? Did not the judge know that Colo- 
nel Taylor stood high in the esteem of a large 
portion of the community; and that umbrage 
offered to him would naturally excite the indigna- 
tion of his friends? The decision given could 
not then flow from a corrupt motive. No. It 
was given in the sternness of his integrity. Had 
his motives been :mpure, had he viewed his con- 
duct as wrong, instead of acting in this manly 
way, he would have put a gloss. on his actions, 
he would have courted the reputation of forbear- 
ance by admitting the testimony of Colonel Tay- 
lor, and would still have satiated his vengeful 
feelings, if he had them, with a conviction on the 
remaining charges. 

Let us examine another fact in this case. Judge 
Chase, as appears by the statement of Mr. Rob- 
ertson, requested the attorney of the United States 
to pe rmit the questions to be put to the witness ; 
but Mr. Nelson “declared that he did not feel 
himself at liberty to consent to such a departure 
from legal principles.” If then, in this act, there 
was error, that did not depend onhim. The pros- 
ecutor for the United States objected to the in- 
dulgence which he proposed. [| do for myself 
believe, that where no evidence is offered to prove 
the whole of one entire fact, it is within the sound 
discretion of the court to refuse the testimony 
of part. But, notwithstanding this, the judge was 
willing to relax the severity of the law. 

Is there nothing else that goes to show that there 
was no intention on the part of the judge to op- 
press the traverser ? As I have already observed, 
if he had possessed but half the talent ascribed to 
him, he would, with such intention, have gilded the 
bill. But he did not doso. Further, the subse- 
quent act of the judge in imposing so light a fine, 
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and so short a period of imprisonment, for so atro- 
cious an offence, when he had power to impose a 
fine of two thousand dollars, and an imprison- 


ment for two years, is indisputable evidence of 


his freedom from all such intention. No; the 
conviction flowed of necessity from the evidence, 
which was too powerful to be resisted. But did 
not the judge, in the integrity of his heart, de- 
clare, on rejecting the testimony of Col. Taylor, 
“Gentlemen, I may be mistaken, but if 1am not 
‘right, it is an error in judgment, and you can 
‘ state the proceedings on record, so as to show my 
‘error, and I shall be the first man to grant you 
‘ the benefit of a new trial, by granting you a writ 
‘ of error, in the Supreme Court.” 

It is said, however, that this was a mere pre- 
text ; that a bill of exceptions would not lie ina 
criminal case; and what could then be done? 
The simplest thing on earth—a point of law can 
be saved without an exception. The counsel 
were not so ignorant as not to have respected this 
declaration, and to have known that they might, 
under it, have saved the point, and sien the 
opinion of the superior court. The least inform- 
ed counsel can show a multitude of cases of this 
kind. In the progress of my argument I shall 
show why this offer was not accepted. 

It does then appear to me, that, considering the 
third article as connected with the facts substan- 
tiated, the judge was perfectly correct in point of 
law in the decision he made. All must agree 
in the opinion that if the testimony of Col. Tay- 
lor had proved Mr. Adams an aristocrat, it could 
not have justified the libellous matter with which 
the traverser was charged. If this is the fact, and 
no other evidence was offered that could be legally 
received, the rejection must have been perfectly 
correct. Supposing, however, that we are wrong 
on this point, there is still abundant evidence to 
show that Judge Chase was not influenced by any 
intention to oppress the accused, or to procure his 
conviction, because that unavoidably flowed from 
the nature of the charges and the state of the de- 
fence, whether testimony of Colonel Taylor were 
admitted or not. 

In the course of my whole observation through 
life, | never heard it doubted, till yesterday, that 
in a case of doubtful aspect, a man is to be con- 
sidered innocent until he is proved to be guilty. 
But we are now told that whenever an infraction 
of a law is committed by a judge, he is to be pre 
sumed guilty, unless he establishes his innocence. 
But this is not the case; the benignity of our law 
is very different. If it were so, who, that possesses 
the ordinary frailties of humanity, would under- 
take in the judicial station to interpose between 
manand man? The law clearly is thata judge 
shall be presumed innocent until he is proved 
guilty, even when he decide against law; and 
that his errors shall be ascribed to the head, and 
not to the heart. This notice is due to the obser- 
vation of an honorable Manager, which struck 
me with great surprise, that Mr. Basset’s request 
to be excused from serving as juror arose from 
his sentiments being known by the judge. This, 
however, does not appear from the evidence. It 
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appears, On the contrary, that he was a stranger 
to Judge Chase, and that he did not wish to be 
excused. But in this prosecution weare not only 
to hear much new and extraordinary doctrine; 
but we are likewise to hear statements of facts 
for which there is no foundation. 

I will now proceed to the fourth article, which 
contains five distinct specifications of facts as 
follows: 

“That the conduct of the said Samuel Chase 
was marked, during the whole course of the said 
trial, by manifest injustice, partiality, and intem- 
perance ; viz: 

“1, In compelling the prisoner’s counsel to re- 
duce to writing, and submit to the inspection of 
the court, for their admission, or rejection, ali 
questions which the said counsel meant to pro- 
pound to the above named Jolin Taylor, the 
witness :” 

“2. In refusing to postpone the trial, although 
an affidavit was regularly filed, stating the absenc 
of material winesses on behalf of the accused ; 
and although it was manifest, that, with the ut- 
most diligence, the attendance of such witnesses 
could not have been procured at that term :” 

“3. In the use of unusual, rude, and contemp- 
tuous expressions towards the prisoner’s counsel ; 
and in falsely insinuating that they wished to 
excite the public fears and indignation, and to 
produce that insubordination to law, to which the 
conduct of the judge did, at the same time, man- 
ifestly tend :” 

“4, In repeated and vexatious interruptions of 
the said counsel, on the part of the said judge, 
which, at length, induced them to abandon their 
cause and their client, who was thereupon con- 
victed and condemned to fine and imprisonment:” 

“5. In an indecent solicitude, manifested by 
the said Samuel Chase, for the conviction of the 
accused, unbecoming even a public prosecutor, 
but highly disgraceful to the character of a judge, 
as it was subversive of justice.” 

The word injustice in the preliminary part of 
the article must refer to Callender ; the partiality 
charged, must have been tothe United States, 
I presume, and against Callender ; the term infem- 
perance is of such doubtful import, that I scarcely 
knew what to understand by it. It cannot be 
used as opposed to sobriety, as no one will charge 
the judge with a violation of this virtue. It may 
refer to his conduct to counsel, and perhaps to 
Callender. This conduct is said to have been 
evinced, in the first place, “In compelling the 
* prisoner’s counsel to reduce to writing, and sub- 
‘ mit to the inspection of the court, for their’ ad- 
‘ mission, or rejection, all questions which the said 
‘counsel meant to propound, to the above named 
‘John Taylor, the witness.” 

If this was incorrect, I cannot perceive its in- 
justice to Callender, nor its partiality or intem- 
perance. But did the conduct of the court in this 
instance correspond with the law and the practice ! 
I apprehend that it did. I understand it to be @ 
clear and admitted principle of law, that the court 
is the only competent tribunal to determine the 
competency, the admissibility, and the relevancy 
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exclusive province of the jury. 
stated the reasons which rendered it necessary in 
this case to know what Colonel Taylor could 
prove. To understand the object for which he 
was produced with greater certainty and precis- 
sion, the judge ordered the questions proposed to 
be put to be previously reduced to writing. Iam 
not sufficiently acquainted with the practice in 
the courts of Virginia to say this was not novel, 
but I may surely venture to affirm that there was 
nothing criminal in it. I know well that in dif- 
ferent States there are different forms of practice. 
I can only say, that Judge Chase, going from Ma- 
ryland, where the practice does prevail, would 
naturally carry to Virginia the knowledge of the 
practice of the State from which he went. It is 
said that it is not the practice in Virginia, and one 
gentleman says he never heard of an instance of 
the kind. But I believe there are exceptions. I 
recollect, in the mandamus case, the counsel were 
called upon to reduce their questions to writing, 
and that the Attorney General had a whole day 
allowed to him to make up his mind on the pro- 
priety of answering the questions put to him. And 
yet in that case there was no disposition mani- 
fested to oppress; the course was pursued to de- 
termine the competency and relevancy of evi- 
dence. Need I go further than the practice of | 
this honorable Court in this very ease, in which 
there have been numerous instances of questions 
directed by the court to be reduced to writing? 
Have not you, Mr. President, from a knowledge 
derived from your extensive practice of the bar, 
or from an instantaneous exercise of right reason, 
in several instances, directed questions to be re- 
duced to writing? And has it not been seen that 
though counsel withdrew their objection, every 
member of the court possessed and exercised the 
right of requiring it to be done? No testimony 
whieh is not legal should be admitted to go to 
the jury; and what is legal testimony and the 
manner of determining it must be determined by 
the court. 

We have thus made it to appear that it is the 
practice to direct questions to be committed to 
writing in the courts of Maryland, in the Supreme 
Court of the United States, and in this court. 
Does this not abundantly justify the conduct of 
the respondent? But even admitting that con- 
duct to have been improper, was it corrupt or 
criminal? What moral obligation did it vio- 
late? What statutory provision did it infringe ? 
And is a man impeachable for that which vio- 
lates no moral principle or legal provision? If 
so, this is the most dangerous doctrine ever ad- 
vanced. 

The second specification is in the following 
words: 7 

“In refusing to postpone the trial, although an 
‘ affidavit was regularly filed, stating the absence 
‘ of material witnesses on behalf of the accused ; 
‘and although it was manifest that, with the ut- 
‘most diligence, the attendance of such witnesses 
‘could not have been procured at that term.” 

This charge is grounded on the fact of a refu- 
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of evidence; when admitted, its credibility is the | sal to postpone the trial on an affidavit. That the 
I have before | court acted correctly in this instance will appear 


from this consideration. Nothing is more clear 
than that, under the common law, alli applica- 
tions for a continuance, on affidavit, are founded 
on the discretion of the court. Is it not wonder- 
fully singular that there should have been an ap- 
plication founded on an affidavit, if the law of 
Virginia, as stated in the 6th article, applied to 
the case? One thing is clear: either that the At- 
torney General and Mr. Hay lost all recollection 
of the existence of this law of Virginia respect- 
ing continuances, or that they considered it in- 
applicable; for they would not otherwise have 
founded the application on an affidavit. They 
would have produced the law and have demand- 
ed acontinuance. Did they do so? No. If, then, 
the law officer of the Stateand Mr. Hay both for- 
got that it existed, is it surprising that it should 
be unknown to Mr. Chase? If those gentlemen 
did recollect the existence of the law, they must 
surely have been of opinion that it did not apply 
to the case of Callender, or they would have 
saved themselves the trouble of filing an affidavit. 
It will however be shown that it did not apply, 
and hence their application founded on affidavit. 

I have stated that all applications for a contin- 
vance on affidavit are addressed to the discretion 
of the court. It is a great object of criminal jus- 
tice that the punishment of the guilty should be 
certain, lenient, and speedy. In the State of Ma- 
ryland, where Judge Chase had so long presided 
or practised, it is the uniform practice to try of- 
fences the first term they are presented. Itisalso 
the practice in England, unless particular reasons 
are assigned for delay. I was about to prove this; 
but as it is conceded, I will not trouble the court 
with authorities. Judge Chase, then, having no 
knowledge of the particular law of Virginia had 
to recur to the affidavit. Was that a cause for 
the continuance of the trial? When a man is 
charged with acriminal offence, matter which shall 
justify a continuance must go to the whole of the 
charges, and not merely to a part of them. If he 
cannot defend some of the charges, he is to plead 
guilty to them, and pray a continuance of such 
of the charges as he can justify by evidence. 
This is an universal rule of justice and of prac- 
tice. To familiarize it by a common incident: 
A man is indicted for stealing a horse, a saddle, 
and a bridle. He is arraigned, and pleads not 
guilty, and then desires a continuance, on an afh- 
davit that an absent witness can prove that the 
bridle is his own. Would it not revolt common 
sense to continue the case, when his defence rest- 
ed on such grounds? Nocourt of criminal juris- 
prudence would prostitute justice by conniving at 
such an indulgence. 

How was it in the case of Callender? Were 
there not, in each count of the indictment, twenty 
distinct sets of libellous words? In order, then, 
to warrant a continuance, it was necessary to show 
the absence of material witnesses in relation to 
the whole, or to plead guilty to all the charges on 
which such testimony did not exist. 

But it is said the judge had no right to be in- 
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formed what it was expected could be proved on 
behalf of the traverser. This idea is novel to my 
practice. I will not say it does not prevail else- 
where; but certain I am that it does not prevail 
in the courts which I have attended. It is again 
alleged that a party is not obliged to disclose his 
testimony. But the law provides that he shall, | 
when he applies fora favor. So different is the 
practice in the State of Maryland from that con- 
tended for on this occasion, that a party is obliged 
to state what he expects to prove, and if the op- 
posite party admits it, they must go to trial on the 
remaining part of the charge. According to the 
practice of Maryland, this affidavit is materially 
defective, inasmuch as not guilty is pleaded to 
the whole of the charges contained in the indict- 
ment, and it is not declared that testimony is 
wanting, which there is a reasonable expectation 
of getting, to disprove or justify the whole of 
them. It is also materially defective in another | 
point. It is not stated that there was a probabili- 
ty of obtaining the testimony within a reasonable 
tume. 1 have never known an affidavit considered 
good, which did not state this circumstance. 


We allow that every man is entitled to com- | 
pulsory process to obtain the attendance of his | 
Witnesses: but this right does not in the least les- 
sen the discretion of the court with regard to the 
time on which the trial shall take place; this thev 
will fix according to circumstances; and when | 
the trial does come on, should the witnesses sum- 
moned by a party not attend, he is entitled to at- | 
tachments against them. This affidavit, then, 
was defective in two respects: it did not state the 
absence of witnesses who could justify the whole 
of the charges; neither did it state an expecta- 
tion that they could be had within a reasonable 
time. If a man undertakes to libel the Govern- 
ment under which he lives, to hold it up to the 
resentment and scorn of the people, it is but rea- 
sonable that he should be prepared at the time of 
his publication with a justification of his charges. 
In this instance, it appears that a large part of the 
contemplated justification rested on records, and 
that even these had not been procured. 


The honorable Managers have observed that, 
even in England, the courts will grant time to 
enable the party accused to issue process for his 
Witnesses. Let me, however, surmise that, al- 
though subpoenas had been served on Mr. Giles 
and Mr. Mason, no process of attachment issued 
on their non-appearance. 
that it might issue, but the counsel waived accept- 
ing it. From what cause? Because they well 
knew that the testimony of these witnesses would 
be of no avail. 


An authority has been cited from the English 
books (Foster’s Reports) to show that ata spe- 
cial court, time was granted for obtaining wit- 
nesses alleged to be material, although, as it has 
been remarked, the court was confined to one 
term; but I cannot perceive the force of this ob- 
servation, as it had the power of adjourning from 
time to time, until the business before it was fin- 
ished. The court met, saw the extent of the busi- 
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ness to be attended to, and allowed time for thp 
obtaining of witnesses. 

[Mr. Key here cited the case from Foster's 
Crown Law.] 

In this case, the prisoner was tricd at a creat 
distance from his witnesses, and the place where 
the crime had been committed. Some of his wit. 
nesses resided in England and others in Scotland. 
He was allowed eleven days for obtaining his wit. 
nesses in England and twenty-one days for ob. 
taining those in Scotland. 

Compare this case with that of Callender. [py 
the latter case, a motion was made for a continy- 
ance. The judge declared he could not post. 
pone the trial to the next term, but offered a post- 
ponement for a month or six weeks; nay, he of. 
fered to go to Delaware, hold a court there, and 
return to Richmond. With such a disposition 
manifested by the court, is there any reason to 
doubt that, if asked, three months, or any reason- 
able time, would have been allowed. And why 
did they not ask for a longer time, if they deemed 
it important? The answer is obvious—Judge 
Chase was still to preside. ’ 

Doubts have been started of the power of the 
courts of the United States to adjourn except 
from day to day—a_ power which I never before 
have heard questioned, and which is essentially 
necessary to the impartial administration of jus- 
tice. We have proved that this is the practice of 
the courts in Maryland and Pennsylvania, ani 
that it has been done in Richmond; and I beliey: 
we may safely add that it is, and must be, the 
practice throughout the United States, when cu- 
cumstances demand it. 

I have stated it as an acknowledged principle 
of law, that he who edits libellous matter ought 
to be prepared with his vouchers to support it. 
What is there valuable among men, what is 
there estimable in private or public life, that has 
not in this country been basely calumniated by 
the licentiousness of the press? All characters 
|in all administrations have been most wantonly 
| assailed by its scurrility. He then who takes this 
| bold and daring ground, ought to have his vouch- 
/ers at hand, or to have them within accessible 
|reach. In the situation in which a libeller wan- 
tonly stands, he is entitled to nothing but law. 
sheer law. 

On the third specification, which charges the 


| respondent with “the use of unusual, rude, and 


‘contemptuous expressions towards the prisoner's 


‘ ed to excite the public fears and indignation, and 








‘to produce that insubordination to law, to whic) 
‘the conduct of the judge did, at the same time, 
‘ manifestly tend;” I have but a few observations 
to make. I should indeed have spared many 0! 
the remarks I have made, were it not for an ignor- 
ance of the peculiar ground on which the honor 
able Managers mean to rely in their reply, and 
were it not for the fear that an omission to notice 
any of the charges preferred, might be considered 
as an abandonment of our defence as far as rela- 
ted to them. 

I have no where discovered in the evidence any- 
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thing that supports in point of fact the charge | 


against Judge Chase, of falsely insinuating that | 
the prisoner’s counsel wished to excite the public | 
fears and indignation to produce insubordination | 
tolaw. The judge did say that the counsel used 
a popular argument, calculated to mislead and 
deceive the populace; and this is the extent and 
head of his offending; but there is a wide differ- 
ence between this and the charge laid to his door. 
He told the counsel, and told them truly, that 
they were availing themselves of a popular argu- 
ment, calculated to mislead and deceive the peo- 
ple. Attend, I pray you, to the testimony of Mr. | 
Hay. Did not the counsel for the prisoner say | 
they had no hope of exculpating him on the facts? | 
Did they not say they did not argue for Callen- | 
der? That it was the cause, and not the man, | 
they defended? That they did not expect to con- 
vince Judge Chase, or any other federal judge of | 
the unconstitutionality of the sedition act? Were 
they not then laboring with their whole talents | 
to catch the popular ear? Did they not expressly 
declare that they had little hopes of the jury, and 
that their object was to make an impression on 
the public mind? And when the judge declared | 
that the constitutionality of the act could not be | 
discussed before the jury, did they not, failing in 
their object, abandon the defence? The ground | 
which they meant to have taken was withdrawn, 
and they withdrew with it. 

As to the use of unusual, rude, and contemptu- | 
ous expressions towards the prisoner’s counsel, 
no particular facts appear to be relied on. The 
term captious may be wnusual; the phrase young 
gentlemen, which in the opening the honorable | 
Manager metamorphosed into boys, but which | 
last word does not by the testimony appear to | 
have been used, may have been obnoxious to the | 
ears of those to whom it was applied. There 
may not have been manifested in this language 
the most refined decorum ; but let us recollect that 
our honorable client is not now on his trial for a 
violation of the decorums of society. Possessed | 
of great ador of mind and quickness of feeling, he 
conceives with rapidity, and expresses with energy 
his ideas. This may be a weakness; but it isa 
weakness of nature. Had he a colder heart, and | 
weaker head, he might not be exposed to these 
little indiscretions. But where is the rade mecum 
from which a judge is to derive precedents for | 
his behaviour? Courts are instituted, not to pol- | 
ish and refine, but to administer justice between | 
man and man. One judge may possess a more | 
pleasing urbanity of manners than another; but | 
are we to infer that because a man is warm in 
the expression of his sentiments, he is, therefore, | 
angry ? It will not be contended that when the 
counsel for the traverser spoke of the necessity of | 
the indictment being verbatim et literatim, in the | 
witty reply of the judge that they might as well | 
insist that it should be punctuatim, there was any | 
violation of decorum manifested. Thereply grew | 
out of the occasion, and never was a remark bet- | 
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ter applied. 
I know of no other unusual language, except 
the expression of non sequitur; and surely there 
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was nothing improper in that. We have been 
told that it is the usual habit of Judge Chase to 
interrupt counsel when they attempt to lay down 
as law that which is not law. In this case, he 
certainly did so; but it does not appear that he 
departed from his ordinary course ; and if he had, 
where is the rule which, on such occasions, is to 
govern a judge? Such conduct, asl have before 
observed on another point, violates no moral ob- 
ligation, infringes no statutory provision. The 
judge may not have displayed the urbanity, the 
suavity, and the patience, which so happily char- 
acterize some high characters; but where or when 
has the absence of these minor qualities been con- 
sidered as criminal? Some of the witnesses, and 
among them Colonel ‘Taylor, have described the 
conduct of the judge as imperious, sarcastic and 
witty ; but no witness has pronounced it tyranni- 
cal or oppressive. 

With regard to the 4th specification, which re- 
lates to the interruption of counsel, I shall say 
but little. A judge has a right at all times to in- 
terrupt counsel whenever they act improperly. It 
is the inherent right of courts. When that is laid 
down as law which is not law, it is not only their 
right, but it is their duty, to stopthem. Such 
interruptions may be considered vexatious by the 
counsel that are interrupted; but of such matters 
the court only can be the judge. One witness, 


| examined on the frequency of the interruptions of 


counsel on the trial of Callender, has said that 
more interruptions occurred in a case before Judge 
Iredell, whose eulogium has been pronounced by 
an honorable Manager; and another witness has 
informed us that it is the habit of Judge Chase 
frequently to interrupt counsel in civil as well as 
criminal cases; that the habit arises from the 
vigor of his mind, and the ardor of his feelings; 
that this is somewhat embarrassing to counsel, 
but that a little suavity on their part soon restores 
the judge to good humor. On this point I have 
no further observations to make. I will leave it 
to the good sense of this honorable body to deter- 
mine how far the conduct of the respondent was, 


on this occasion, indecorous, and how far, on ac- 


count of this conduct, he is liable to impeach- 
ment. 

I have omitted to notice one of the interruptions, 
relied on by the Managers. When the counsel 
for the traverser insisted that the jury had a right 
to assess the fine, according to one of the witnesses, 
the judge replied that it was a wild notion; ac- 
cording to Mr. Robertson, he said it was a mis- 
taken idea. And that it was, every professional 
man will acknowledge. The point had been pre- 
viously decided at Richmond by Judge Paterson 


land Judge Iredell; it had been decided that the 
| law of Virginia did not apply, and that the assess- 


ment of the fine was the province of the court. 
By the law of Virginia, a fine is assessed ad libi- 
tum; by the act of the United States it is provi- 
ded that it shall not exceed a certain sum. How 
then was it possible to act under both laws? 

As to the fifth specification, which is in these 
words: “In an indecent solicitude, manifested by 
‘the said Samuel Chase for the conviction of the 
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‘accused, unbecoming even a public prosecutor, | Mr. David M Randolph, the marshal, came in, 
* but highly disgraceful to the character of a judge, | and showed the judge the panel of jurors for the 
‘as it was subversive of justice.” I have no pre- | trial of Callender ; that the judge asked him whe- 
cise idea of the meaning of the term indecent so- | ther there were on it any of the creatures called 
licitude—solicitude means mentalanxiety. If we | democrats; and added, if there are, strike them off, 
are to understand by solicitude that the judge felt | Here must be some mistake. The witness must 
anxiety for the furtherance of justice, that is sim- | have heard some other person say so. Sure I am 
ply an operation of the mind, and to determine | that the testimony will show that the statement 
whether it is praiseworthy or reprehensible, some | of Mr. Heath cannot be received as correct | 
overt act must be shown. Fr is it possible that, | impute no criminal intention to the witness; this 
in any interesting case, a judge can sit on the | is not my habit; but, for ascertaining the weight 
bench without feeling some interest in the issue? | which it ought to have, I will collect and com- 
This is more than falls to the lot of mortal. No, | pare the several parts of the testimony on this 
he must have feelings; and all that can be required | point. 
is, that he restrain them from breaking out into| It appears that Mr. Heath was at the judge’s 
acts subversive of justice. I will endeavor, on this | chambers but once. Mr. Marshall, the clerk of 
point, to condense the testimony. It is said that | the court, called on Judge Chase the same morning 
the solicitude of the respondent is evinced by his | that Mr. Heath was there—he cannot recollect 
indecent behaviour to the counsel, and by his con- | whether Mr. Randolph went with him, according 
duct previous to the trial. A jocular conversation | to his usual practice, but he is certain, from a con- 
is resorted to; and expressions made in the most | versation he states, that they walked together to 
unguarded moments are drawn forth in judgment | court; he met Mr. Heath either in the act of com- 
against him. After he had delivered a charge at | ing out of the judge’s room, or exterior to the 
Annapolis, Mr. Mason came up to him, and asked | door; and he heard no such conversation as he 
him what kind of charge he had delivered, whether | relates. What says Mr. Randolph ? That no such 
it was to be considered as legal, religious, moral | conversation ever did take place. Here, then, the 
or political. T’o which the judge replied, that it | testimony is directly opposed. But it is said that 
was a little of all. Some conversation ensued on | our testimony is negative, and is therefore out- 
the licentiousness of the press, and he observed | weighed by the positive testimony of Mr. Heath; 
that when he went to Richmond, if a respectable | this, however, is not the fact. Much of our testi- 
jury could be found, he would have Callender pun- | mony is positive. Mr. Randolph declares that he 
ished. All this is worked up, as it were by magic, | has never shown the panel of a jury toa judge, ex- 
to prove a deliberate purpose on his part to insti- | cept in the case of a grand jury offered to the court 
tute a prosecution. That a man of the intelli-| to select a foreman; and he is positive that the 
gence of Judge Chase, had he conceived such a | panel in the case of Callender was not made out 
project, should have thus jocosely, as is proved, | until the morning of the third of July, in court, 
and in public have divulged it, is beyond all be- | when his deputies came forward with the names 
lief. Let not a casual conversation of this light | of the jurors they had summoned on small slips of 
and sportive kind be tortured into evidence of a | paper; and in corroboration of this evidence, it 
deliberate design. No man, the least acquainted | appears, on the testimony of Mr. Basset, who was 
with the general character of Judge Chase, will | sworn on the jury, that he was not summoned 
entertain the idea for a minute. until the third of July ; and that the marshal sent 
Another circumstance complained of, is, that | out his duputies that very morning to summon 
Judge Chase was provided with a scored copy of | jurors. We oppose, then, to the simple declara- 
“The Prospect Before Us ;” and this is adduced | tion of Mr. Heath, unaccredited by other wit- 
to prove his purpose to oppress Callender. But we | nesses, the clear and strong evidence of Mr. Ran- 
have given it in testimony that thiscopy wasscored | dolph, corroborated by that of Mr. Marshall and 
by Mr. Martin, who handed it to the judge, when | Mr. Basset. 
he was about going to Richmond, to amuse him | _ It does, then, appear to me that none of the al- 
on the road, and to make such other use of it as | leged facts are so supported as to show an inde- 
he pleased. What was there improper or indecent | cent solicitude on the part of the respondent. 


in this? Further: the respondent is next hunted 


It may perhaps be proper to take a general view 


through a line of stages on his passage from Dum- | of the conduct of Judge Chase, after his arrival at 


fries to Richmond; and Mr. Triplet is brought 
forward to prove that he expressed a wish that the 
damned rascal had been hanged. Had there been 
a settled purpose to convict or oppress Callender, 
would it not have been manifested by conceal- 
ment and prudence, instead of being divulged by 
such an intemperate impulse of feeling? 

We next find the respondent at Richmond. And 
here a gentleman states that, having moved the 
court for an injunction, he went to the chambersof 
Judge Chase on the subject, on the morning subse- 
quent to the motion being made, and betore the 
judge had gone to court; that while he was there, 


Richmond. 

The court met on the 22d of May ; on the 24th 
in the morning a presentment was found against 
Callender; and an indictment late in the day. 
When Callender was brought into court an ap- 
plication was made for a continuance, on a gen- 
eral affidavit, drawn by Callender. When this was 
about to be presented, if the judge had been anx- 
ious for the conviction of the prisoner would he 
not have suffered it to be filed, and then said no 
supplementary affidavit, such is the strict principle 
of law, can afterwards be received. Instead ol 
taking this course, the judge told the counsel that, 
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if the affidavit were filed it would not be regular 
to withdraw it; that they had better draw upa 
special affidavit, and take till to-morrow toconsider 
of it. This was done. A new affidavit was of- 
fered. It did not contain grounds for a continu- 
ance of the cause to the next term; but the court 
offered a delay of two, four, and even six weeks; 
all of which were rejected. 

The cause came on for trial on the second of 
June. Two witnesses summoned had not arrived, 
and a delay of two hours was prayed for. The 
court postponed the trial until the nextday. The 
testimony of Colonel Taylor was rejected on ac- 
count of its illegality, and its not applying to the 
whole of any one charge; still the judge asked 
the prosecutor to admit it; and afterwards tells the 
counsel for the traverser, such is my opinion; but 
Iam a fallible man, I may be mistaken; and if 
you desire it, you may state your exceptions, and 
a superior tribunal shall decide—but the offer was 
not accepted. Callender, in truth, was out of the 
question; it was not the man, but the cause in 
defence of which the counsel came forward ; their 
great object was, through an address to the jury, 
to impress the public mind with the unconstitu- 
tionality of the sedition law. So often as they 
attempted to do this, they were interrupted by 
the court, and all their sensibility and indignation 
grew out of this refusal to allow them to argue 
the constitutionality of the law before the jury to 
the by-standers. 

Carry, Mr. President and gentlemen of the 
Senate, in your minds these facts, and you will 
find that the conduct of the respondent was dur- 
ing the whole course of this trial, not only free 
from criminality, but, in all respects, justified by 
law and propriety. 

Mr. Lee.—May it please this honorable Court: 
We are now arrived, Mr. President, in the course 
of the defence, to the fifth article of impeach- 
ment. I have, sir, been led to believe, that the 
present prosecution is brought before this honor- 
able Court as a court of criminal jurisdiction, and 
that this high Court is bound by the same rules 
of evidence, the same legal ideas of crime, and 
the same principles of decision which are observed 
in the ordinary tribunals of criminal jurisdiction. 
The articles themselves seem to have been drawn 
in conformity to this opinion, for they all, except 
the fifth, charge, in express terms, some criminal 
intention upon the respondent. This doctrine rela- 
tive to impeachment is laid down in 4 Black.. 259, 
and in 2 Woodeson, 611. “ As to the trial itself, 
‘ it must of course vary in external ceremony, but 
‘ differs not in essentials from criminal prosecu- 
‘ tions before inferior courts. The same rules of 
‘ evidence, the same legal notions of crimes and 
‘ punishments prevail. For impeachments are not 
‘ framed to alter the law, but to carry it into more 
‘ effectual execution, where it might be obstructed 
* by the influence of too powerful delinquents, or 
‘not easily discerned in the ordinary course of 
‘ jurisdiction, by reason of the peculiar quality of 
the alleged crimes. The judgment, therefore, is 
to be such as is warranted by legal principles 

and precedents.” The Constitution of the Uni- 
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ted States appears to consider the subject in the 
same light. By the third section of the third ar- 
ticle, “the trial of all crimes, except in cases of 
impeachment, shall be by jury ;” and by the fourth 
section of the second article, the nature and extent 
of the punishment in cases of impeachment is 
defined. Hence it may be inferred that a person 
is only impeachable for some eriminal offence. 
With this view, I have examined and re-exam- 
ined the fifth article of impeachment, to know 
against what the defence should be made. Look- 
ing at it with a legal eye, I find no offence charged 
to have been committed, and although it may 
seem strange, it is not the less true, this cireum- 
stance has produced the greatest difficulty and 
embarrassment in what manner the defence should 
be made. 

That this honorable Court may perceive that I 
have not misapprehended the article, I will pray 
leave to read it: “ And whereas, it is provided by 
‘ the act of Congress, passed on the twenty-fourth 
‘day of September, one thousand seven hundred 
‘and eighty-nine, entitled ‘An act to establish 
‘the judicial courts of the United States,’ that, 
‘ for any crime or offence against the United States, 
‘the offender may be arrested, imprisoned, or 
‘ bailed, agreeably to the usual mode of process 
‘in the State where such offender may be found; 
‘and whereas it is proved by the laws of Virginia, 
‘that, upon presentment by any grand jury of an 
‘offence not capital, the court shali order the 
‘clerk to issue a summons against the person or 
‘persons offending, to appear and answer such 
‘presentment at the next court; yet the said 
* Samuel Chase did, at the court aforesaid, award 
‘a capias against the body of the said James 
‘ Thompson Callender, indicted for an offence not 
‘capital, whereupon the said Callender was ar- 
‘ rested and committed to close custody, contrary 
‘to law, in that case made and provided.” 

This article charges no evil intention, no of- 
fence, no crime, yet the respondent is required to 
make a defence, and is to address defence to this 
court as one of criminal jurisdiction. 

Ido not mean to produce authorities to this 
high and learned tribunal, to show that a judge 
cannot be impeached for a mere error of judg- 
ment in any instance of his judicial conduct. 
I wish for aone better than those produced by one 
of the honorable managers of the prosecution 
(Mr. Clark) to prove this position, 2 Bacon, 97, 
and Jacobs’ Law Dictionary, title Judges. The 
elegant advocate that has just sat down (Mr. Key) 
has fully established the same doctrine. If then 
this be admitted, where or what is the crime 
charged in the fifth article. The whole charge is, 
that by authority of the judge a process calleda 
capias was awarded against Callender, when that 
process ought to have been a summons. It is not 
alleged that the capias was awarded with any cor- 
rupt or evil intention of any kind. If then the 
article contains no charge of a crime, there must 
be an acquittal. Upon this point I hope I may 
be permitted to remind the court of an observation 
of another of the honorable Managers, who opened 
the comments upon the evidence for the prosecu- 
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tion (Mr. Early.) He stated, and he stated truly | tion, they will perceive that no crime is charged 
as a general rule of jurisprudence, that if there be | in express terms, and therefore the accused ought 
no evil intention set forth in the charge and} not to be held to answer it; but an idea has been 
_— the party accused must be acquitted. | suggested by the honorable Managers, that as the 

ith these remarks, if this was an ordinary case | article charges an unlawful act to have been done. 


before an ordinary tribunal, I might dismiss this ‘a criminal intention must be presumed, unless the 


part of the accusation, and it may seem scarcely 
proper to occupy the precious time of this honor- 
able Court, so near the close of its session, in de- 
fending the respondent any further against such 
a charge, but I feel too much respect for the 


respondent shows it to have been innocent. This 
principle, however true it may be in some cases, 
is not applicable to the present case. If the act 
charged be malum in se, the rule of law may be 
as has been stated, but if the act be malum prohibi- 
tum, the rule is otherwise. 


House of Representatives who have preferred 
In order that the honorable Court may not 


this article, and the honorable Managers who | 
support it, not to give it a fuller investigation. have the least difficulty on this subject, I will un- 
he article may perhaps be understood to | dertake to show that the learned judge acted, in 
produce an important inquiry: the inquiry how | this instance, strictly according to a and if this 
far the power of impeachment possessed by the | be shown there will remain no foundation for the 
House of Representatives shall extend. Although | present charge. 
the Constitution declares that “the House of It is well established asa general rule of jurispru- 
Representatives shall have the sole power of im- | dence, that a court which has jurisdiction over an 
peachment,” yet I trust there is some limit to this | offence, may award process concerning it, and 
power, and that a judge cannot be impeached for | compel the party to appear. This may be seen 
a mere legal error in his judicial conduct, when | in 2 Hawk. Pleas, ch. 13, sec. 15,16. The cog- 
no crime is imputed tohim. An impeachment is | nizance of offences against the statutes of Con- 
an accusation of a most serious nature, and the | gress is vested in the circuit courts of the 


people of the United States have not vested the | United States, 1 vol. Laws of U. 8., p. 55. From 


power of impeachment exclusively in the House 
of Representatives in Congress, but in their State 
governments they have established tribunals who 
are to possess the power of impeachment. [hold 
in my hand a little book which contains the most 
valuable matter; it contains the constitutions of 


the several States. By referring to them we find, | 


in almost every instance, that a power of impeach- 
ment may be exercised under the State authority. 
When, therefore, the doctrine of impeachment is 


the principle just stated, the circuit court acquired 
the power of awarding process to compel such 
offenders to appear in that court when they be- 
came vested with a power to try the offence. A 
| presentment or indictment of a grand jury is suf- 
| ficient evidence to authorize the court to award 
| process against the offender. This is not only the 
| evidence upon which a court usually proceeds, but 
| 

| 





it is recognised in the fifth article of the amend- 
ments to the Constitution. We find there a re- 


about to be fixed in regard to the limits of the | striction upon the power of the courts; “no person 
power of impeachment by a judgment of this high | shall be held to answer for a capital or other infa- 
and honorable Court, a judgment is about to be | mous crime, unless by a presentment or indict- 
given that will be a precedent for the tribunals of | ment of a grand jury, &c ;” which restriction ear- 
the different States. An example is about to be| ries the implication, that by a presentment or in- 
set to the tribunals of the several States, that will | dictment, the party shall be held to answer. If 
influence and direct their decision in the construc- | an offender may be held to answer to an accusa- 
tion of their constitutions relative to the power of | tion in this form, it follows, as a matter of course, 
impeachment. The words used in some of these | that the court is bound to award process to com- 


instruments are the same, and in others nearly the | 
same with the words in the Constitution of the 
United States upon this subject. 

Is there not some limit to the power of im- 
peachment, a power which we find can be exer- 
cised by so many authorities in this country? If 
there is a limit, what better limit can be set, than 
that of high crime and misdemeanor in office, as 
appears by the language of the Constitution to 
have been intended. 

Let us now examine whether Judge Chase, in 
issuing a capias against Callender after he had 


been presented for an offence not capital, has been | 


guilty of a high crime or high misdemeanor in 
office. Surely the Managers should have pointed 
to the proofs, if any there were, of a corrupt and 
evil intent with which this act wasdone. I have 
already referred to those parts of the Constitution 
which show that no impeachment can be main- 
tained but foracrime. If the court will turn 
their attention tothe article now under considera- 


pel him to answer. 
I know no process by which a person can be ap- 
| prehended except by acapias. In the present trial 
we have heard of a bench warrant, but that too isa 
| capias awarded by a judge sitting in court. In all 
| cases of misdemeanors, where the punishment is 
| by imprisonment or fine, a capias is proper pro- 
| cess, according to the practice of the King’s Bench 
|in England. For this I refer the court to a pas- 
| sage read at another day from Gilbert’s treatise 
| 
| 
| 
| 
| 





upon the origin of the King's Bench, page 308. 8» 
also the doctrine is laid down by Judge Blackstone, 
in regard to those cases where it is not intended to 
proceed to outlawry-—4 Black. Com. 319. 

A capias, therefore, in the case of Callender, 
| was the proper process, according to common law 
| principles, and the English authorities of modern 
; date. In reason and common sense, a capias 15 


| 


| the proper process where the offence is punishable 


by imprisonment, and we all know that Callender 
was charged with an offence punishable by fine and 
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imprisonment. In such a case, a summons would 
be a notification to the offender to abscond or re- 
move himself out of the reach of the court. 

If any doubt can yet remain as to the propriety 
of issuing the capias, it will be entirely removed 
by attending to the laws of the United States. 
The 14th section of the “ act to establish the judi- 
cial courts of the United States,” gives power to 
the circuit courts to issue all writs necessary for 
the exercise of their jurisdiction, and agreeable to 
the principles and usage of law, and the 11th sec- 
tion of the same act gives exclusive cognizance of 
all crimes and offences cognizable under the au- 
thority of the United States to the cireuit courts, 
except otherwise directed by that or some other 
statute. The court which awards the writ, is to 
decide what process is necessary for the exercise 
of its jurisdiction, and agreeable to the principles 
and usage of law in each particular case. 

The 33d section of the same statute contains a 
great deal of important matter in regard to the 
present inquiry. “That for any crime or offence 
against the United States, the offender may, by any 
justice or judge of the United States, or by any 
justice of the peace, or other magistrate of any of 
the United States where he may be found, agree- 
ably to the usual mode of process against offenders 


where the court is holden and the offence com- 
mitted. A summons is not authorized by the see- 
tion, because a summons is not a process of arrest. 
I call upon the learned Managers to point out any 
other process by which a person can be arrested, 
even in Virgina, except by acapias. In England, 
in Virginia, in Maryland, in every State, the pro- 
cess of arrest is by a capias. 

There is another statute of Congress on the 
subject of process, which passed on the second of 
March, 1793. It contains eight sections, and re- 
lates as well to criminal as civil matters. The 
seventh section is in the words following: “ That 
‘jt shall be lawful for the several courts of the 
‘United States, from time to time, as occasion 
‘may require, to make rules and orders for their 
‘ respective courts, directing the returning of writs 
‘and processes, the filing ot declarations and other 
‘ pleadings, the taking of rules, the entering up 
‘judgment by default, and other matters in the 
‘ vacation, and otherwise in a manbner not repug- 
‘nant to the laws of the United States, to regu- 
‘jate the practice of the said courts respectively, 
‘as shall be fit and necessary for the advance- 
‘ment of justice, and especially to that end to 
‘ prevent delays in proceedings.” 

I know not what language can convey a more 


in such State, and at the expense of the United | complete power to the court over its process, than 
States, be arrested, and imprisoned or bailed, as| is given by the passages from the statutes which 
the case may be, for trial before such court of the | have been cited. An uniform rule in the courts 


United States, as by this act has cognizance of 
the offence: And copies of the process shall be 





of the United States is very desirable, that crim- 
inals may be brought to trial by the like forms in 


returned as speedly as may be, into the clerk’s of- | every State, for violations of the statutes of Con- 
fice of such court, together with the recognisan-| gress. To allow one kind of process in Virginia, 
ces of the witnesses for their appearance to testify | and a different one in Maryland for the same of- 
in the case ; which recognisances the magistrate, | fence, would be a heterogeneous and unequal 


before whom the examination shall be, may require 
on pain of imprisonment. And if such commit- 
ment of the offender, or the witnesses, shall be ina 
district other than that in which the offence is to be 
tried, it shall be the duty of the judge of that dis- 
trict where the delinquent is imprisoned, season- 
ably to issue, and of the marshal of the same dis- 
trict to execute a warrant for the removal of the 
offender, and the witnesses or either of them, as the 
case may be, to the district in which the trial is 
to be had. And upon all arrests in criminal cases, 
bail shall be admitted, except where the punish- 
ment may be death, in which cases it shall not be 
admitted but by the supreme or a circuit court, or 
by ajustice of the supreme court, ora judge of the 
district court, who shall exercise their discretion 
therein, regarding the nature and circumstances 
of the offence, and of the evidence and the usages 
of law. And ifa person committed by a justice 


of the supreme, or a judge of a district court, for | 


an offence not punishable with death, shall after- 
wards procure bail, and there be no judge of the 
United States in the district, to take the same, it 
may be taken by any judge of the supreme or su- 
perior court of law of such State.” 

Here it is expressly authorized that a judge of 
the circuit court may order a process for the arrest 
of the accused for any crime or offence against 
the United States, agreeably to the usual mode of 
process of arrest against offenders in the State 

8th Con. 2d Ses.—14 


mode of administering justice. A construction 
ought not to be given to the statutes of Congress, 
which admits of such a system, if it may possi- 
bly be avoided. Shall it be said that in one State 
a man who publishes a libel shall be arrested im- 
mediately and brought to trial and punished, while 
in another State, another person who has com- 
mitted the same offence, shall be served with a 
process that shall be notice to him to make his 
escape: and shall it be said that such a rule shall 
be applied to cases where imprisonment is part of 
the punishment? It has been in proof, that in 
Maryland it is usual to arrest by capias in cases 
of misdemeanor. and to try the traverser at the 
same term at which he appears. Are the courts 
of the United States if sitting on one side of 
the Potomac, to be governed by one rule, and 
if sitting on another side of the same river, to be 
governed by another rule in cases of crime or 
offence against the laws and Constitution of the 
United States? It can never have been the in- 
tention of Congress that any such variety of pro- 
ceeding should be allowed in practice, or that the 
process should be anywhere a summons, in cases 
of offences which were to be punished by impris- 
onment. 

This can be further illustrated by attention to 
the laws of Congress, inflicting punishment upon 
certain crimes, passed in the year 1790. For per- 
jury, fog bribery, for obstructing by force the ser- 
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vice of legal process, for importing slaves from | myself of the opinions of some very distinguish. 
foreign parts, for violence to an Ambassador and 


ed characters in the Virginia Convention which 
for other offences relative to Ambassadors, the pun- | adopted the Constitution. An eminent judge 
ishment is fine and imprisonment. See Ist vol. | who presided in the highest court of that State 
Laws of the United States, page 111. The pro-| fora long space of time, I mean Judge Pendle. 
cess in all these cases is to be the same; if a/ ton, laid it down as too clear to be disputed, that 
eapias is proper in one it is proper in all, or if a/| the powers of the federal Judiciary should be eo. 
summons is necessary in one it is necessary in all. | extensive with the powers of the federal Legisla- 
Suppose in “ee to an Ambassador who hasap-| ture. In this opinion, Mr. George Mason coin- 
plied to our Secretary of State for the seaish- | cided with that gentleman, although he was 
ment of an individual who may have done vio- | opposed to him on almost every other. Of the 
lence to his a or one of his family, that a| same opinion was another distinguished member 
summons shall have been issued to the offender, | of the convention who now holds the high office 
who should abscond or remove himself; it would | of Secretary of State. (3d vol. Virginia Debates, 
be deemed very strange, perhaps incredible to the | pages 108, 121, 190.) | 
Ambassador, if he should be told by our Secre- Unless then Congress has made the laws of each 
tary of State that, the offence being committed in | State the rule of process to bring offenders before 
Virginia, it was necessary to summon the party | the circuit courts, those laws do not bind the cir- 
to appear before the court, and instead of obeying | cuit courts, in this respect, and there will be no 
the summons he had removed himself entirely, | foundation for the doctrine, that a circuit court o/ 
but if the same matter had been prosecuted in| the United States ought to be governed by the 
Maryland, the offender might have been instantly | laws of a State in respect to process to bring the 
arrested and punished ; the President of the Uni-| party toanswer. Where is sucha statute of Con- 
ted States regretted that the offender had escaped | gress? Not in their statute books, as I humbly 
with impunity, but the escape was according to | conceive, none such has been produced. 
Jaw. Would not such an explanation be aptto| The honorable Managers have referred to the 
be conceived an affront to the understanding of | thirty-fourth section of the statutes already men- 
the Ambassador ? tioned, and upon that alonetheyrely. The words 
On a former occasion I read a rule of the! of the section are as follows: “And be it further 
Supreme Court made in August, 1792, by which | ‘ enacted, that the laws of the several States, ex- 
the judges declared, “that they considered the | ‘ cept where the Constitution, treaties, or statutes 
‘ practice of the Courts of the King’s Bench in |‘ of the United States shall otherwise require or 
* England, as affording outlines for the practice of | ‘ provide, shall be regarded as rules of decision in 
‘ this court, and that they will, from time to time, | ‘ trials at common law in the courts of the United 
‘ make such alterations therein as circumstances | ‘ States, in cases where they apply.” We are to 
‘ may render necessary ;” and on the same occa- | take the whole expressions of the section together. 
sion reference was had to the practice of the | and this section is to be considered conjointly with 
King’s Bench to show that a capias was a proper | all the other provisions of the statute. It inakes 
and usual process. But itis neither necessary nor | the laws of a State the rules of decision in trials 
correct to admit that the rule of the King’s Bench | at common law where they apply. The laws o! 
in England is absolutely a rule for the circuit | the State are to be rules of decision in trials. The 
courts of the United States. It furnishes a good | process which is awarded to bring in a party to 
outline of practice. The true position is, that | stand his trial, is obviously different from the trial 
neither the King’s Bench nor the State laws fur- | itself: rules of decision in trials, are not rules o/ 
nish rules to the federal courts in regard to pro- | process antecedent to the appearance of the party. 
cess which are positively binding on them, but) Whatis a trial at common law? A trial may be 
these courts are toestablish their own rules, under | said to begin with empanelling a jury, and to end 
the direction and control of the statutes of the | with the judgment of the court—4 Black. 352. A 
United States. | capias that is issued for the purpose of bringing 
It is a known and undisputed maxim, that the | the party to a trial by arresting his person, cana! 
criminal code of each sovereign State furnishes | therefore be deemed a part of the trial itsell. 
the rule in prosecutions in the State courts,and | Whether the traverser appears with or withou! 
is confined to offences against such State. An | process, is seldom deemed material ; it is only alter 
offence against the commonwealth of Virginia, | he is brought to answer that his trial can com- 
is not an offence against the United States, and mence. 
therefore the laws of Virginia which regard of-| If the construction contended for by the Man- 
fences against itself, will have no effect touching | agers be admitted, it will make this section mil- 
offences against the United States, unless Con- | itate against the 14th and 33d sections of the same 
gress by their express statute has given to them | statute, which expressly provides upon the subject 
some effect. The Jaws of Virginia, and of every | of process. Besides, it is unnecessary to give tls 
State, have declared how an offence against such construction, inasmuch as the statute provides 
State respectively shall be prosecuted, but they are | amply respecting the steps preparatory to the trial. 
not to be applied to the circuit court of the United | The 29th section regulates the mode of summon- 
States sitting in such State, and holding cogni-| ing a jury. There is no defect in the provisions 
zance of crimes against the United States. In| of the statute which establishes one system that's 
confirmation of this doctrine, suffer meyto avail | to prevail everywhere, in regard to matters prot 
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to the trialk Why would Congress provide, in | 
respect to process, as they have done in the 14th | 
and 33d sections, if they meant to adopt the various | 
laws of each State in regard to process, as has been | 
contended by the Managers? Congress has de- 
clared what kind of process may be used in the | 
eircuit courts, and that process of arrest may be 
used. Our construction is warranted by the rule 
of the Supreme Court that has been quoted, which | 
rule was made long after the statute of 1789, and | 
which statute is as obligatory on the Supreme 
Court, as upon a circuit court. It is also war- 
ranted by the judgment of the circuit court in Penn- 
sylvania district, in the case of the United States 
against the insurgents, determined in the year 1795, 
before the respondent was elevated to the bench 
of the Supreme Court. (2 Dal. 340, 341.) 

In giving his opinion on the 34th section of the | 
statute, Judge Peters observes, “although in or- | 
‘ dinary cases it would be well to accommodate our 
* practice with that of the State, yet the judiciary | 
‘of the United States should not be fettered and | 
‘ controlled in its operations, by a strict adherence 
‘to State regulations and practice. As to the 
‘clause in the law of the United States, directing 
‘that the laws of the States (with great excep- 
tions) shall be regarded as rules of decision in | 
‘ trials at common law in the courts of the United | 
‘ States, I do not think that it applies to the case 
‘ before us.” 

In conformity to the rule of the Supreme Court 
and the authority of the case just cited, Judge 
Chase determined that the laws of the State of | 
Virginia, which require a summons to be issued in | 





cases of the Commonwealth, did not apply to the | 
courts of the United States. Why, let me again 
ask, should this section receive the construction 
contended for by the honorable Managers? It 
has been shown that the laws of the United States 
provide fully in regard to the process to be issued 
by their courts: that, for the furtherance of jus- 
tice, such a construction is neither necessary nor 
convenient, and is inconsistent with other parts of 
the same statute. It is therefore perfectly correct 
in the court to bestow no attention upon the laws 
of Virginia concerning the process to be awarded 
against Callender. When a presentment was 
found by the grand jury, it was the duty ofthe court 
to act; it was their duty to award a proper pro- 
cess for arresting the offender. This is not only 
warranted by the principles and reasons already 
adduced, but is inferrible from various passages of 
the laws of Congress, particularly from the 19th 
and 20th sections of the statute passed 30th April, 
1790, Ist vol. page 108. 

The learned counsel who defended Callender, 
appear from the testimony to have taken up some | 
improper opinions relative to the criminal code of | 
the United States. The subject was, as they say, 
new to them, and for this reason let me remark, | 
they might readily have fallen into error. It ap- | 
pears that they had not only thought it was com- | 
petent for a jury to decide upon the Constitution- 
ality of a Jaw, but also that it belonged to the jury 
to assess the fine upon the traverser, because a 
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respect to offences against the State. In the like 
manner it is erroneously said, in the present pros- 
ecuticn, that the laws of the several States in re- 
spect to process, are the rules which should guide 
the circuit courts of the United States. 

I have, sir, endeavored to show in the first place, 
that there is no charge of criminality stated in the 
fifth article of impeachment, and therefore the re- 


| spondent ought to be acquitted. And, in the se- 


cond place, | have endeavored to satisfy this hon- 
orable Court, that the act stated in the article to 
have been done by Judge Chase, was correct and 
legal in itself, and if legal, there remains no ground 
to presume or infer the smallest degree of evil in- 
tention. In this point of view he will also stand 
acquitted. 


I will now proceed to make some observations 
upon the sixth article of impeachment: “And 
whereas it is provided by the 24th section of the 
aforesaid act, entitled ‘An act to establish the ju- 
dicial courts of the United States, that the laws 
of the several States, except where the Constitu- 
tion, treaties, or statates of the United States, shall 
otherwise require or provide, shall be regarded as 
the rules of decision in trials at common law in 
the courts of the United States, in cases where they 
apply; and whereas by the laws of Virginia it is 


| provided, that in cases not capital, the offender 


shall not be held to answer any presentment of a 
grand jury until the court next succeeding that 
during which such presentment shall be made; 
yet the said Samuel Chase, with intent to oppress 
and procure the conviction of the said James 


| Thompson Callender, did, at the court aforesaid, 


rule and adjudge the said Callender to trial, during 
the term at which he, the said Callender, was pre- 
sented and indicted, contrary to law in that case 
made and provided.” 

The charge in this article against the respondent 
is in substance that he, with intent to oppress and 
procure the conviction of Callender, ruled him to 
trial during the term at which he was presented 


}and indicted, contrary to the laws of Virginia, 


which it is alleged have provided that in cases 
not capital, the offender shall not be held to an- 
swer any presentment of a grand jury until the 
next succeeding court. 

This article it is admitted does contain an ac- 
cusation of crime; but I hope I shall be able to 
satisfy this honorable Court, that in this instance 
no crime or offence was committed. I shall un- 
dertake to show that no error in law was com- 
mitted, and that if the judge had done otherwise 
he would have been more liable to censure than 
he now is. If this be made to appear, as a supposed 
illegality of his conduct is the foundation of the 
charge, there will remain nothing to support the 
charge. 

The accused judge had sworn to support the 
Constitution of the United States, and to admin- 
ister justice without respect to persons, and to 
perform all the duties of his office according to 
the laws of the United States. If in ruling Cal- 
lender to trial at the same term at which he was 


jury has that power by the laws of the State in | indicted, he acted according to law, the judge per- 
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formed his duty and ought not to be charged with 
oppression. 

The article may be understood as affirming, that 
there exists some law of Virginia which positively 
prohibits the trial of a misdemeanor at the same 
term at which the indictment is found. No such 
law has been produced, and | must be allowed to 
deny that any such law of Virginia exists. The 
act of Assembly of 1788, which provides that 
“upon presentment by any grand jury of an of- 
‘fence not capital, the court shall order the clerk 
‘to issue a summons or other proper process 
‘against the person or persons offending, to ap- 
‘pear and answer such presentment at the next 
‘ court,” appears to have given birth to the idea 
that an offender may not be tried for a misde- 
meanor atthe same term he isindicted. It however 
does not warrant the position. When the party 
appears and answers the presentment, the trial 
may immediately take place. When the party 
appears and answers an indictment, the trial may 
immediately take place, if so ruled by the court. 
who are vested with a discretion unfettered by 
any positive statute. The defence of this article 
may therefore be placed on two grounds, either 
of which will be sufficient. Ist. There is no law 
of Virginia which prohibits the trial of a misde- 
meanor at the same term the indictment is found. 
And, 2dly. If there be such a law, the same is not 
binding on the courts of the United States, in re- 
spect to offences against the United States. 

With respect to the first ground, in addition to 
what was said, it may be observed, that some in- 
stances have been proven before this honorable 
Court, of tria!s in the State courts of indictments 
for misdemeanors, at the same term they were 
found. Mr. Robertson stated two specific cases 
where the punishment might be imprisonment. 
These instances show there can have been no 
such positive prohibition by the laws of Virginia 
as the article of impeachment has alleged; how- 
soever that may be, such a law, and that in the 
general practice of that State there are some ex- 
ceptions, or such a general practice would not be 
obligatory on the courts of the United States, 
which is the second ground of defence against 
this charge. 

A great deal which has been said in relation to 
the 5th article, applies with equal force to the 
article now under discussion. 

When the Supreme Court, by their rule of court 
deliberately formed, declared that the practice of 
the King’s Bench should form outlines for the 
practice in their court, subject to the alterations 
they might make, it was reasonable and natural 
for the circuit court, composed of justices of the 
Supreme Court, to conduct its business upon the 
like principle. In the King’s Bench, process may 
be returnable immediately.—Gilbert’s origin of 
King’s Bench, page 313; 2 Hawk, ch. 8, sec. 14; 
4 Black, 319. And such is the practice if the 
offence is committed in the county where the 
court sits; but if the offence is committed in an- 
other county, the process may be returned to any 
day the court will appoint. The object of the 
court in using its discretion will be to insure the 
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service of the process, and its due return, by al- 
lowing sufficient time according to circumstances 
for that purpose. It is not denied that venire facias 
is @ proper process in cases not capital, but it is 
not the only process that may be issued. Judge 
Blackstone, who wrote since Hawkins in the pas- 
sage cited, declares that a capias is a usual pro- 
cess from the King’s Bench, and may be return- 
able at the pleasure of the court, but that in strict- 
ness there ought to be a venire facias where it is 
intended to proceed to outlawry. In the United 
States, under the statutes of Congress, there can 
be no proceeding to outlawry, and therefore the 
reason for awarding a venire in England does not 
hold in the United States in regard to prosecu- 
tions in their courts. But let the practice of the 
King’s Bench be as it may, it is merely to be used 
as an outline by our judges who will guide and 
direct themselves by the statutes of the United 
Ststes, and will act in conformity to them. When 
process has*been served, and the offender brought 
into court to answer an indictment already found, 
it is the duty of the court to proceed to the trial. 
Such will be shown to be the manifest direction 
of the laws of the United States. As to the laws 
of Virginia, it is repeated, there is no Legislative 
act of that State which fixes positively the time 
of trying an indictment for a misdemeanor, and 
if there were, it would not bind the federal court. 
The time of a trial is not the trial, but a circum- 
stance which, as well as the place of trial, is sub- 
ject to the laws of the United States. 

But it has been said in support of this article, 
that in England it is not usual, or aceording to 
the general course of proceedings, to try petty 
misdemeanors at the same court that the traverser 
pleads. For this is cited 4 Black. 351; and it is 
also said that the practice of Virginia conforms 
to the practice in England in this instance. Let 
this be admitted, and what does it avail? The 
practice that has been mentioned applies only to 
petty misdemeanors, and the law has always dis- 
tinguished between petty misdemeanors and those 
of a greater malignity. The practice does not 
apply to what are termed crimina majora. Can 
it be said that such a rule of practice applies to 
the case of Callender? Was he indicted for a 
petty misdemeanor ? No, sir, he was not. I have 
long learned to abhor the detestable crime of 
calumny. A calumniator is the greatest of crimi- 
nals, and Callender has been the greatest of cal- 
umniators. All have agreed in reprobating the 
wickedness of his calumnies; and ought the 
honorable judge, who is now answering before 
you, to have applied the rule of English and Vir- 
ginia practice concerning petty misdemeanors (0 
such a case as that of Callender? Certainly not. 

To place this matter still more clear of doubt, | 
wish the honorable Court to turn their attention 
to the Constitution, and to a few clauses of the 
laws of the United States. The sixth amend- 
ment to the Constitution provides, “that in all 
‘criminal prosecutions the accused shall enjoy 
‘the right to a speedy and public trial by an im- 
‘ partial jury of the State and district wherein the 
‘crime shall have beencommitted.” In the same 
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spirit of speedy justice, a clause in the 33d section} In the distribution of the articles of impeach- 
of the statute directs, that. “ copies of the process | ment among the counsel of the respondent, he 

‘shall be returned as speedily as may be into the | assigned to me the 5th and 6th, and I humbly in- 

‘ clerk’s office of such court, together with the re-| dulge the hope that the defence which has been 

‘cognisances of the witnesses, for their appear-| made will be deemed satisfactory. But before L 

‘ance to testify in the case, which recognisances | conclude, I hope I may be allowed shortly to ad- 
‘the magistrate before whom the examination | vert to some of the remarks which have fallen 

‘shall be, may require on pain of imprisonment; | from the honorable Managers in respect to this 

‘and if such commitment of the offender or the | part of the accusation. 

‘witnesses shall be in a district other than that} The honorable Managers have attempted to 

‘in which the offence is to be tried, it shall be the | show a difference between a presentment and an 
‘duty of the judge of that district where the de-| indictment, and that until the indictment was 
‘linquent is imprisoned, seasonably to issue, and | found, a capias ought not to have been issued, 
‘of the marshal of the same district to execute, a| even if it were lawful to issue it upon an indict- 
‘warrant for the removal of the offender and the | ment. That there is no such distinction, I appeal 
‘witnesses, or either of them, as the case may he, | to those passages of the acts of Congress to which 

‘to the district in which the trial is to be had.| reference has been already made. I appeal to 

‘ And upon all arrests in criminal cases, bail shall | the reason of the thing and to the nature of a 
‘be admitted, except where the punishment may | presentment. It isa species of indictment, an in- 
‘be death,” &c. formal indictment; it is an accusation of a grand 

With the same view to a speedy trial, the 7th | jury. There are cases where it would be im- 

section of the statute of 2d March. 1793, enacts, | proper in a court to wait until a presentment shall 
“that it shall be lawful for the several courts of | be put in the form of an indictment. Circum- 
‘the United States, from time to time, as occasion | stances may be such that the offender would es- 
‘may require, to make rules and orders for their | cape if process was not issued upon the present- 
‘respective courts, directing the returning of writs | ment. 
‘and processes, &c., and otherwise in a manner| One of the honorable managers charged the re- 
‘not repugnant to the laws of the United States | spondent with precipitancy in awarding the ca- 
‘to regulate the practice of the said courts re-| pias. Ifthis gentleman had recollected the testi- 
‘spectively, as shall be fit and necessary for the | mony, he would not have made that remark. It 
‘advancement of justice, and especially to that} was undeniably proved that the respondent in- 
‘end to prevent delays in proceedings.” Hence | quired of the clerk of the court and of the district 
it is evident, that in bringing Callender to trial at | attorney, what was the proper process. These 
the same term at which he was indicted and at | officers answered, that a capias was the proper 
which he pleaded, the court obeyed the injunc-| process. Uponsuch subjects it is usual to inquire 
tion of the Constitution, and it obeyed the in-|of such officers, and their answer is generally 
junction of the laws of the United States. deemed sufficient by the courts. 

In cases where bail is requirable to delay, the| It was in proof, that Judge Chase informed the 
trial may be used to the oppression of the accused. | counsel of Callender they might except to any 
It is therefore enjoined by the Constitution and | opinion given by the court, he would sign their 
by the laws that there shall be no delay. If the | bill of exceptions and be the first man to granta 
honorable judge, who stands accused of trying | writ of error; this was intended to show, that the 
Callender too soon, had deferred the trial to an- | respondent had no disposition to injure or oppress 
other term, that is to say six months, and the| the traverser. To obviate any influénce of this 
traverser could not have given bail, he would | circumstance favorable to the respondent it was 
have been imprisoned six months without a trial. | intimated, perhaps asserted by some of the Mana- 
After he was convicted, the sentence of imprison- | gers, that no writ of error could be maintained in 
ment pronounced by the same judge was only an | such a case of criminal prosecution, and that Judge 
imprisonment of about nine months. He had} Chase well knew it, and the offer was made 
acted, therefore, not only according to law, but | merely for a cloak to his injustice and oppression. 
with humanity in bringing the traverser to trial | This idea seemed to be derived from certain opin- 
at the same term at which he was indicted. If| ions of Virginia jurisprudence, and it was attempt- 
the trial had been postponed to another term, and | ed to be proved that in Virginia, a writ of error 
Callender in the meantime had been imprisoned, | did not lie in a criminal case and had never been 
such a conduct in the court would have given | granted and sustained in that State in its courts. 
cause of complaint against the judge, who would | This however can be and will be readily disproved, 
then have been accused of postponing the trial of | Although one of the witnesses, Mr. Hay, did not 
an innocent man, for the purpose of oppression. | recollect with precision whether there was any 
What in such a case ought the judge to have | bill of exceptions in the cases concerning the Berk- 
done? Exactly what he did. Obeying the Con-| ley clerk, which were carried from the district 
stitution and the laws of the United States, he | court into the court of appeals; yet another of the 
brought the traverser to a speedy and public trial. | witnesses, Mr. Nicholas, the Attorney General of 

It is, may it please the honorable Court, upon | Virginia, well remembers there was. Uatil these 
these grounds that the respondent stands justified | cases were decided, which happened several years 
in his conduct, in relation to the charge contained | after the trial of Callender, it was the received law 
in the sixth article of impeachment. of that State for the court of appeals to hold juris- 
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diction as a court of errors over criminal prosecu- 
tions. In support of this doctrine I refer to the 
case of Newall against the Commonwealth, ad- 
judged in the year 1795.—2 Washington’s reports, 
88. It was against a magistrate for bribery in 
his office, and the judgment was reversed with 
costs. Also I refer to the case of Jones against 
the Commonwealth, adjudged in the year 1799. 
Ist Call’s Reports, 555. This was an indictment 
for an assault, and the judgment was reversed. It 
is true that since the trial of Callender these cases 
have been overruled, yet as the established law 
was different at the time of his trial, the offer of 
the judge to grant a writ of error in the manner 
which has been proved, ought not to be attributed 
to any unjust or improper motives. 

The learned counsel who spoke last stated the 
practice in Maryland to be, to award a capias and 
to try the traverser at the first term at which he 
pleads. This has been fully proved. As the re- 
spondent long presided in the criminal court of 
Maryland, with honor to himself and great useful- 
ness to his country, it was quite natural for him to 
follow the like practice in Virginia. 

It has been objected that the judge miscon- 
ducted himself towards the counsel during the 
trial of Callender in various instances, which it 
has been argued proceeded from a desire to con- 
vict and punish the traverser, howsoever inno- 
cent. I will observe with great deference, that 
if in the opinion of some gentlemen the judge 
did not act with becoming politeness to the coun- 
sel, it is not a high crime or misdemeanor that 
may be examined or tried in this honorable Court. 
But I trust upon a view of the circumstances as 
they have been given in evidence, that this Court 
will be of opinion that the respondent behaved 
to the counsel with sufficient propriety. One of 
the counsel, Mr. Wirt, offered to the court a syl- 
logism, to which the honorable judge promptly 
replied in a technical plirase of logic, and this 
excited in the audience some diversion. When 
another of the counsel, Mr. Nicholas, was speak- 
ing on the favorite topic of the right of the jury 
to consider the constitutionality of the sedition 
law, he was not interrupted by the judge. But 
Mr. Nicholas has been proved to have been al- 
ways civil, always respectful to a court of jus- 
tice, consequently the court would be civil to 
him. A third counsel, Mr. Hay, who was ex- 
tremely desirous, as he has himself testified, to 
make an oration, not only for the purpose of sat- 
isfying the jury but the audience that a jury had 
a right to judge of the constitutionality of the 
sedition law, was interrupted by the judge, who 
denied his position. Mr. Hay had stated other 
matters during the trial which appeared to the 
judge to be erroneous. He had stated that a jury 
In this case of Callender, was the proper tribunal 
to assess the fine, in which he had been corrected 
by the court; that one of the jurors, Mr. Basset, 
was not qualified to serve. &c. His zeal in the 
cause of liberty and the Constitution, made him 
pertinacious in some things which the judge pro- 
nounced to be errors. It was no wonder then that 
such an advocate was stopped and often inter- 
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rupted by the court. If anything was done amiss 
by the judge during the trial, it was his desiring 
Mr. Hay to proceed in his own way, and promi- 
sing to interrupt him no more let him say what 
he would; but this circumstance plainly evinces 
that the interruptions did not arise from corrupt 
motives. It may truly be said that Judge Chase, 
in his behaviour to counsel, was “all things to all 
men.” To the logical Mr. Wirt, he was Risteal 
to the polite Mr. Nicholas, he was polite; to the 
zealous and pertinacious Mr. Hay, = was warm 
and determined. If the counsel had conducted 
themselves with propriety towards the court there 
would have been no interruptions ; but when the 
judge found that the opinions of the bench were 
slighted, and that the conduct of the bar hada 
tendency to mislead and influence the public 
mind against a statute of Congress, he endeay- 
ored to turn their sentiments and reasoning into 
ridicule, and he produced by his wit a considera- 
ble degree of merriment at their expense, of which 
no doubt Colonel John Taylor, who has proved 
it for the prosecutors, was, from his natural tem- 
per, a full partaker. 

Mr. President, it is now a very late hour, and 
I will bring my observations toa close. The ar- 
ticles relative to Fries and Callender have been 
fully investigated ; there is neither uncertainty 
or doubt as to the facts. I flatter myself that it 
has been shown that those charges have not been 
supported by the evidence, and that the impeach- 
ment has proceeded from misinformation. If the 
honorable House of Representatives had known 
as much as has been disclosed to this honorable 
Court, they would not have deemed it necessary 
to have brought forward an impeachment. All 
must now be satisfied that the information on 
which the articles are grounded has been derived 
from mistaken sources, both in regard to fact and 
law. An aggregate body cannot be better guard- 
ed against misinformation than an individual ; 
and I am induced to believe from the known in- 
tegrity and virtue of the House of Representa- 
tives, they will hear with satisfaction, that the 
evidence which they received was not the same 
which has been delivered before this honorable 
Court, and that they will take pleasure in the 
acquittal of the respondent. 

You are now about to set an example in a case 
of impeachment which will have a most impor- 
tant influence in our country. It will be an ex- 
ample to the tribunals in the several States who 
like you possess the power of trying impeach- 
ments, and who may learn from you by what 
rules the doctrine of impeachment is to be regu- 
lated. It will be a polar star to guide in prosecu- 
tions of this kind. You are about to set an ex- 
ample to the ordinary tribunals of justice in every 
corner of the United States. They will know 
how this high Court has done justice between 
the House of Representatives of the American 
nation and a single individual, and hence they 
may learn how to do justice to the most weak 
and friendless individual, when accused in their 
courts by the most powerful. An upright and 
independent judiciary is all-important in society. 
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Let your example be as bright in its justice as it 'inducement. I, sir, disclaim, I hold in contempt 
will be extensive in its influence. If the people | the idea, that the members of any tribunal, would 
shall find that their confidential servants, the | be influenced in their decision by so unworthy— 
House of Representatives, have brought forward | so base a motive; but what is there to prevent 
an accusation against another of their servants | this Senate, more than any other court, from 
for high crimes and misdemeanors in his exalted | being influenced? Is there anything to prevent 
office, which after a fair and patient hearing has | any member of this Senate, or any of their friends, 
not been supported by evidence, it will afford | from being appointed to the office of any person 
them pleasure to hear of his honorable acquittal, | removed by their conviction ? 

and such may it please this honorable Court will | I speak not from any apprehension I have of 
be, I trust, the result of your deliberations. 'this honorable Court. In their integrity I have 
' the greatest confidence. Ihave the greatest con- 
' fidence they will discharge their duty to my hon- 





Saturpay, February 23. 


Mr. Martin.—Mr. President: Did I onlyappear 
in defence of a friend, with whom I have been 


orable client with uprightness and impartiality. 
I have only made these observations to show that 
the reasons assigned by the honorable Manager 


in habits of intimacy for nearly thirty years, I | for vesting the trials of impeachment in the Sen- 
should feel less anxiety on the present occasion, | ate are fallacious. 
though that circumstance would be a sufficient I see two honorable members of this Court, 
inducement; but I am, at this time, actuated by | [Messrs. Dayton and Baldwin,] who were with 
superior motives. I consider this cause not only me in Convention, in 1787, who as well as my- 
of importance to the respondent and his accusers, | self, perfectly know why this power was invested 
but to my fellow-citizens in general, (whose eyes in the Senate. It was because, among all our 
are now fixed upon us,) and to their posterity, speculative systems, it was thought this power 
for the decision at this time will establish a most | could no where be more properly placed, or where 
important precedent as to future cases of im- | it would be less likely to be abused. A senti- 
peachment. ment, sir,in which I perfectly concurred, and I 
In the discussion of this cause, I fear I shall | have no doubt but the event of this trial will 
occupy a greater portion of your time than I | show that we could not have better disposed of 
could wish, but, as the charges are brought for- that power. 
ward by such high authority as the House of Let us now, sir, examine the Constitution on 
Representatives of the United States, it becomes the subject of impeachments, and from thence 
necessary to bestow upon them more attention learn in what cases, and in what only, impeach- 
than they would deserve, were they from a less | ments will lie. To have correct sentiments on 
respectable source. | this subject is of infinite importance. An error 
We have been told by an honorable Manager, | here would be like what is called an error in the 
(Mr. Campbell.) that the power of trying im- | first concoction, and would pervade the whole 
peachments was lodged in the Senate with the | system. 
most perfect propriety ; for two reasons—theone,| By the Constitution, it 1s declared that “the 
that the person impeached would be tried before | House of Representatives shall have the sole 
those who had given their approbation to his ap- | power of impeachment.” That section, how- 
pointment to office. This certainly was not the | ever, does not declare in what cases the power 
reason by which the framers of the Constitution | shall be exercised. This is designated in a sub- 
were influenced, when they gave this power to | sequent part of the Constitution, and I shall con- 
the Senate. Who are the officers liable to im- | tend that the power of impeachment is confined 
peachment? ‘The President, the Vice President, | to the persons mentioned in the Constitution 
and all civil officers of Government. In the elec- | namely, “the President, Vice President, and all 
tion of the two first, the Senate have no control, | other civil officers.” 
either as to nomination or approbation. As to| Will it be pretended, for I have heard sucha 
other civil officers, who hold their appointments | suggestion, that the House of Representatives 
during good behaviour, it is extremely probable | have a right to impeach every citizen indiscrimi- 
that, though they were approved by one Senate, | nately? For what shall they impeach them ? 
yet from lapse of time, and the fluctuations of | For any criminal act? Is the House of Repre- 
that body, an officer may be impeached before a | sentatives, then, to constitute a grand jury to re- 
Senate, not one of whom had sanctioned his ap- | ceive information of a criminal nature against 
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pointment, not one of whom, perhaps, had he 
been nominated after their election, would have | 
given him their sanction. 

This, then, could not have been one of the rea- | 
sons for thus placing the power over these officers. | 
But as a second reason, he assigned, that, if any 
other inferior tribunal had been entrusted with 
the trial of impeachments, the members might | 
have an interest in the conviction of an officer, | 
thereby to have him removed in order to obtain | 
his place; but, that no Senator could have such 


all our citizens, and thereby te deprive them of a 


trial by jury? This was never intended by the 
Constitution ? 

The President, Vice President, and other eivil 
officers, can only be impeached. They only’in 
that case are deprived of a trial by jury; they, 
when they accept their offiees, accept them on 
those terms, and, as far as relates to the tenure of 
their offices, relinquish that privilege ; they, there- 
fore, cannot complain. Here, it appears to me, 
the framers of the Constitution have so expressed 
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themselves as to leave not a single doubt on this 
subject. 

In the first article, section the third, of the Con- 
stitution, it is declared that, judgment in all cases 
of impeachment, shall not extend further than re- 
moval from office, and disqualification to hold 
any office of honor, trust, or profit, under the 
United States. This clearly evinces, that no per- 
sons but those who hold offices are liable to im- 

eachment. They are to lose their offices; and, 
Savion misbehaved themselves in such manner as 
to lose their offices, are, with propriety, to be ren- 
dered ineligible thereafter. 

The next question of importance, is, in what 
cases the House of Representatives have a right 
to impeach the President, the Vice President, and 
the other civil officers. 

It has been said that a judge cannot be indicted 
for the same crime for which he may be impeach- 
ed: “for,” says the honorable Manager, (Mr. 
Campbell,) “it would introduce the absurdity 
that a person might be punished twice for the 
same crime.” 

This honorable Court will observe that the two 
punishments which may here be inflicted on im- 
peachment and subsequent indictment, amount to 
no more than in England takes place on a single 
prosecution ; for there, on a single conviction, a 

udge may be removed from office, and also fined, 
imprisoned, or otherwise punished, according to 
the nature of his offence. But the whole of this 
power the United States have not vested in the 
same body. To the Senate they have confined 
the punishment of removal from office, and dis- 

ualification of the person from holding offices in 
uture; but can there be a single doubt that a per- 
son, by impeachment, removed from office, cannot 
afterward, according “2 the nature of his crime, 
be punished by indictment? Can gentlemen sup- 
pose a removal from office was intended to wash 
away all crimes the officer should have commit- 
ted? What are the crimes for which an officer can 
be impeached? “Treason, bribery, and other 
high crimes and misdemeanors.” 

Suppose a judge removed from office, by im- 

eachment, for treason, would that wash away 
fis guilt? would he not afterwards be liable to 
be indicted, tried, and punished as a traitor ? Un- 
doubtedly he would; so in the case of bribery. 
Yet, if the gentleman’s idea is correct, a removal 
from office, on impeachment, for either of those 
crimes, would free the officer from any other pun- 
ishment. Consider the monstrous consequences 
which would result from the principle suggested 
by the Managers, that a judge is only removable 
from office on accopnt of crimes committed by 
him as a judge, and not for those for which he 
would be punishable as a private individual! A 
judge, then, might break open his neighbor’s 

ouse and steal his goods; he might be a common 
receiver of stolen goods; for these crimes he 
might be indicted, convicted, and punished, in a 
court of law; but yet he could not be removed 
from office, because the offence was not committed 
by him ia his judicial capacity, and because he 
could not be punished ¢wice for the same offence. 
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The truth is, the framers of the Constitution, 
for many reasons, which influenced them, did not 
think proper to place the officers of Governwent 
in the power of the two branches of ihe Legisla- 
ture, further than the tenure of their office. Nor 
did they choose to permit the tenure of their offi- 
ces to depend upon the passions or prejudices of 
jurors. The very clause in the Constitution, of 
itself, shows that it was intended the persons im- 
peached and removed from office might still be 
indicted and punished for the same offence, else 
the provision would have been not only nugatory, 
but a reflection on the enlightened body who 
framed the Constitution; since no person ever 
could have dreamed that a conviction on impeach- 
ment and a removal from office, in consequence, 
for one offence, could prevent the same person 
from being indicted and punished for another and 
different offence. 

I shall now proceed in the inquiry, for what 
can the President, Vice President, or other civil 
officers, and, consequently, for what can a judge 
be impeached? And I shall contend that it must 
be for an indictable offence. The words cf the 
Constitution are, “that they shall be liable to im- 
peachment for treason, bribery, or other high 
crimes and misdemeanors.” 

There can be no doubt but that treason and 
bribery are indictable offences. We have only to 
inquire, then, what is meant by high crimes and 
misdemeanors? What isthe true meaning of the 
word “crime?” It is the breach of some law, 
which renders the person who violates it liable to 
punishment. There can be no crime committed 
where no such law is violated. The honorable 
gentleman to whom | before alluded, has cited the 
new edition of Jacob’s Law Dictionary; let us, 
then, look into that authority for the true meaning 
of the word “ misdemeanor.” He tells us 


“Misdemesnor, or misdemeanor, a crime less than 
felony. ‘The term ‘misdemeanor’ is generally used in 
contradistinction to felony, and comprehends all indict- 
able offences, which do not amount to felony, as perju- 
ry, libels, conspiracies, assaults,” &c. See 4 Comm. 
ce. 1, p. 5, 4 

“A crime or misdemeanor, says Blackstone, is an 
act committed or omitted in violation of a public law, 
either forbidding or commanding it. This general def- 
inition comprehends both crimes and misdemeanors, 
which, properly speaking, are mere synonymous terins, 
though, in common usage, the word ‘crimes’ is made 
use of to denote such offences as are of a deeper and 
more atrocious dye ; while smaller faults, and omissions 
of less consequence, are comprised under the gentle 
name of misdemeanors only. 

“In making the distinction between public wrongs 
and private, between crimes and misdemeanors, and 
civil injuries, the same author observes, that public 
wrongs, or crimes and misdemeanors, are a breach and 
violation of the public rights and duties due to the 
whole community, considered as a community in its 
social, aggregate capacity.” 4 Comm. 5. 

Thus, it appears, crimes and misdemeanors are 
the violation of a law, exposing the person to pun- 
ishment, and are used in contradistinction to 
those breaches of law, which are mere private 
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injuries, and only entitle the injured to a civil 
remedy. 

Blackstone’s Commentaries, 4th vol. page 5th. 
is cited by Jacob, and is as there stated. I shall 
not turn toit. Hale, in his Pleas of the Crown, 
volume first, in his Premium, which is not paged, 
speaking of the division of crimes, says: 

“Temporal crimes, which are offences against the 
laws of this realm, whether the common law or acts of 
Parliament, are divided into two general ranks or dis- 
tributions in respect to the punishments that are by law 
appointed for them, or in respect to their nature or de- 
gree; and thusthey may be divided into capital offen- 
ces, or offences only criminal, or rather, and more prop- 
erly, into felonies and misdemeanors. And the same 
distribution is to be made touching misdemeanors, 
namely, they are, such as are so by the common law, or 
such as are specially made punishable, as misdemean- 
ors, by acts of Parliament.” 

Thus, then, itappears that crimes and misde- 
meanors are generally used as synonymous ex- 
pressions, except that “crimes” is a word fre- 
quently used for higher offences. But, while I 
contend that a judge cannot be impeached except 
for a crime or misdemeanor, I also contend that 
there are many crimes and misdemeanors for 
which a judge ought not to be impeached, unless 
immediately relating to his judicial conduct. Let 
us suppose a judge, provoked by insolence, should 
strike a person; this certainly would be an indict- 
able, but not animpeachable offence. The offence 
for which a judge is liable to impeachment must 
not only be a crime or misdemeanor, but a high 
crime or misdemeanor. The word “crime,” as 
distinguished from misdemeanor, is applied to of- 
fences of a moreraggravated nature, the word 
“high,” therefore, must certainly equally apply to 
misdemeanors as to crimes. Nay, sir, Iam ready 
to go further, and say, there may be instances of 
very high crimes and misdemeanors, for which an 
officer ought not to be impeached, and removed 
from office ; the crimes ought to be such as relate 
to his office, or which tend to cover the person 
whocommitted them with turpitude and infamy ; 
such as show there can be no dependance on that 
integrity and honor which will secure the per- 
formance of his official duties. 

But we have been told. and the authority of the 
State of Pennsylvania has been cited, by one hon- 
orable Manager (Mr, Rodney) in support of the 
position that a judge may be impeached, convicted, 
and removed from office, for that which is not in- 
dictable, for that which is nota violation of any law. 

What, sir! can a judge be impeached and de- 
prived of office, when he has done nothing which 
the laws of his country prohibited ? Is not depri- 
vation of office a punishment? Can there be 

unishment inflicted where there is no crime? 

uppose the House of Representatives to impeach, 
for conduct not criminal; the Senate to convict. 
does that change the law? No, the law can only 
be changed by a bill brought forward by one House 
in a certain manner, assented to by the other, and 
approved by the President. Impeachment and 
conviction cannot change the law, and make that 
punishable which was not before criminal. 
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It is true, it often happens that the good of the 
community requires that the laws should be pass- 
ed. making criminal and exposing to punishment 
conduct, which, antecedently, was not punisha- 
ble; but, even in those cases, Government has no 
power to punish acts antecedently done; it can 
only punish those acts done after the enaction of 
thelaw. The Constitution has declared, “no ex 
post facto law shall be passed.” 

Should such a principle be once admitted or 
adopted, could the officers of Government ever 
know how to proceed? Admit that the House of 
Representatives have a right to impeach for acts 
which are not contrary to law, and that thereon 
the Senate may convict, and the officer be remov- 
ed, you leave your judges, and all your other offi- 
cers, at the mercy of the prevailing party. You 
will place them much in the unhappy situation 
as were the people of England during the contest 
between the white and red roses, while the doc- 
trine of constructive treasons prevailed. They 
must be the tools or the victims of the victorious 
party. 

I speak not, sir, with a view to censure the 
principles or the conduct of any party which has 
prevailed in the United States since our Revolu- 
tion, but I wish to bring home to your feelings 
what may happen at a future time. In republican 
Governments there ever have been, there ever 
will be, a conflict of parties. Must an officer, for 
instance a judge, ever be in favor of the ruling 
party, whether wrong or right? Or, looking for- 
ward to the triumph of the minority. must he, 
however improper their views, act with them? 
Neither the one conduct nor the other is to be sup- 
posed but from a total dereliction of principle. 
Shall, then, a judge, by honestly performing his 
duty, and very possibly thereby offending both 
parties, be made the victim of the one or the other, 
or perhaps of each, as they have power? No, sir, 
I conceive that a judge should always consider 
himself safe while he violates no law, while he 
conscientiously discharges his duty, whomever he 
may displease thereby. 

But an honorable Manager (Mr. Campbell) has 
read to us an authority to prove that a judge can- 
not, in England, be proceeded against by indict- 
ment for violation of his official duties but only in 
Parliament, or by impeachment; his authority 
was the new edition of Jacob’s Law Dictionary. 
Let me be indulged with reading to this honora- 
ble Court the case from 12 Coke, the case of 
Floyd and Barker, to which Jacob refers, and it 
will be found that the reasons there assigned, 
however correct they might be as to judges in 
England, can have no possible application to the 
judges of the United States. 

{Here Mr. Martin read the following part of 
the third resolution, to wit:] 

“Tt was resolved that the said Barker who was judge 
of assize, and gave judgment on the verdict upon the 
said W. P., and the sheriff who did execute him ac- 
cording to the said judgment, nor the justices of peace 
who did examine the offender, and the witnesses for 
proof of the murder before the judgment, were not to 
be drawn in question, in the Star Chamber, for any 
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conspiracy ; nor any witness, nor any other person 
ought to be charged with conspiracy in the Star Cham- 
ber, or elsewhere, when the party indicted is convicted 
or attaint of murder or felony, and although the of- 
fender upon the indictment was acquitted, yet the 
judge, be he judge of assize, or a justice of peace, or 
any other judge, by commission, and of record, and 
sworn to do justice, cannot be charged for conspiracy 
for that which he did openly in court as judge or justice 
of peace ; and the law will not admit any proof against 
this vehement and violent presumption of law, that a 
justice, sworn to do justice, will do injustice, but if he 
hath conspired before, out of court, this is extra-judi- 
cial, but due examination of causes out of the court, 
and inquiring by testimony, and similar, is not any 
conspiracy, for this he ought to do; but subornation 
of witnesses, and false and malicious prosecutors, out 
of court, to such whom he knows will be indictors, to 
find any guilty, &c., amounts to an unlawful con- 
spiracy. 

“ And as a judge shall not be drawn in question in 
the cases aforesaid, at the suit of the parties, no more 
shall he be charged in the said cases before any other 
judge at the suit of the King. 

“ And the reason and cause why a judge, for any- 
thing done by him as a judge, by the authority which 
the King (concerning his justice) shall not be drawn 
in question before any other judge, for any surmise of 
corruption, except before the King himself, is for this ; 
the King himself is de jure to deliver justice to all his 
subjects; and for this, that he himself cannot do it to 
all persons, he delegates his power to his judges, who 
have the custody and guard of the King’s oath. 

“And forasmuch as this concerns the honor and 
conscience of the King, there is great reason that 
the King himself shall take account of it, and no 
other.” 

But, even in England, it has been solemnly de. 
termined, that judges may be proceeded against 
by indictment for the violation of the laws in their 
official conduct, for which I refer this honorable 
Court to Viner’s abridgment, 14th vol. page 579. 
(F) pl. 3, and in notes, where he says: 


“ A justice cannot rase a record, nor imbecile it, nor 
file an indictment which is not found, nor give judg- 
ment of death where the law does not give it, but if 
he doth this it is misprision, and he shall lose his office, 
and shall make fine for misprision.” In the note 
“ Brooke, Corone pl. 173 cities 2 R. 3, 9, 10, S. C. and 
P. and that he shall be indicted and arraigned.” 

And that to Hawkins’s Pleas of the Crown, 
vol.-1, chap. 69, sec. 6, where that author tells us: 

“Tt is said that, at common law, bribery in a judge, | 
in relation to a cause depending before him, was looked 
upon as an offence of so heinous a nature, that it was 
sometimes punished as high treason, before the 25th 
Edward III., and at this day it certainly is a very high 
offence, and punishable, not only with the forfeiture 
of the offender’s office of justice, but also with fine and 
imprisonment,” &e. 

Mr. President, the principle I have endeavored | 
to establish is, that no judge or other officer can, 
under the Constitution of the United States, be 
removed from office but by impeachment, and for 
the violation of some law, which violation must 
be, not simply a crime or misdemeanor, but a high 
crime or misdemeanor. 

But an honorable Manager, (Mr. Rodney, ) who 
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has this morning referred to some authorities, as 
to other parts of the case, has also contested the 
correctness of the foregoing principle, and has ip- 
troduced the constitution of the State of Penp. 
sylvania, by which he has told us, a judge may, 
by the Governor, be removed from office, without 
the commission of any offence, upon the vote of 
two-thirds of the two Houses for his removal ; not. 
withstanding that constitution has a similar pro- 
vision for removal by impeachment as has the 
Constitution of the United States. To this I an- 
swer, as we have no such provision in the Con- 
stitution of the United States, the reverse is to be 
inferred, to wit, that the people of the United 
States, from whom the Constitution emanated, 
did not intend their judges should be removed. 
however obnoxious they might be to any part or 
to the whole of the Legislature, unless they were 
guilty of some high crime or misdemeanor, ani 
then only by impeachment. It is also well known 
that the Governor of Pennsylvania has not con- 
sidered those words in the constitution of that 
State, “that he may remove the judges on such 
address,” as being imperative. For, in a recent 
instance, where he did receive such address, in- 
stead of admitting the construction to be, as was 
| contended, “ you must,” he determined it to be */ 
| will not,” and I have had the pleasure of seeing 
| that judge, some time since that transaction, on 
the bench with his brethren dispensing justice. 
I again repeat, that as the framers of the Consti- 
tution of the United States did not insert in their 
Constitution such a clause as is inserted in the 
constitution of Pennsylvania, it is the strongest 
proof that they did not mean a judge or other offi- 
cer should be displaced by an address of any por- 
tion of the Legislature, but only according to the 
Constitutional provisions. 

The same gentleman (Mr. Rodney) has told 
us that the tenure by which a judge holds his 
office is good behaviour, therefore that he is re- 
movable for misbehaviour; and, further, that mis- 
behaviour and misdemeanor are synonymous and 
co-extensive. Here I perfectly agree with the 
honorable gentleman, and join issue with him. 
Misbehaviour and misdemeanor are words equally 
extensive and correlative; to misbehave or to 
misdemean is precisely the same ; and, as I have 
shown that to misdemean, or, in other words, to 
be guilty of a misdemeanor, is a violation of some 
law punishable, so, of course, misbehaviour must 
be the violation of a similar law. 

The same honorable gentleman has mentioned 
the impeachment and conviction of Judge Adidi- 
son, and has told us that he was not impeached 
for the breach of any law, but only for rude or un- 
polite conduct to his brother judge; that this 0b- 
jection was made with much energy on his de- 
fence, but that the Senate were convinced, by the 
great talents and eloquence of Mr. Dallas, and 
some other gentiemen, that the objection was 
groundless; they, therefore, convicted and re- 
moved him. I have not here the proceedings 
against Judge Addison, and, therefore, it is posst- 
ble that the Senate of Pennsylvania erected them- 
selves into a court of honor to punish what they 
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‘might consider breaches of politeness; but does 
‘this honorable Court sit here to take its prece- 
' dents from the State of Pennsylvania or any other 
State, however respectable ? [should rather hope 
that this honorable Court should furnish prece- 
dents which might be respected and adopted by 
the different States. I would also ask, when was 
that precedent established? Was it not at a time 
when there is too much reason to believe that the 
warmth and violence of party had more influence 
in it than justice: and that the Senate of Penn- 
sylvania overleaped their constitutional limits? 
But if we are to go to Pennsylvania for a precedent, 
_ why should we not be guided by that which the 
same State has so recently given us in a trial 
in which that gentleman bore so conspicuous a 
part? a precedent of acquittal ; a precedent which 
we are perfectly willing should be adopted, and 
which we trust will be adopted, on the present 
occasion. 
My observations thus far have been principally 
with a view to establish the true construction of 


our Constitution, as relates to the doctrine of im- | 


peachment. I now, Mr. President, will proceed 
to the particular case before this honorable Court ; 


and, in the first place, I agree with the honorable | 


Managers, that there is a manifest difference even 
between the credibility of witnesses, and the eredi- 
bility of testimony, for, I admit, if witnesses are 
equally credible, and some swear that words were 


uttered, or acts were done, and others, that they | 


did not hear the words, or that they did not see 
the acts done, the presumption is certainly in fa- 
vor of the positive, and against the negative testi- 
mony. But this must be admitted with consid- 
erable restrictions. 

If, immediately after a transaction, there is a 
full and clear memory of the words spoken, or 
the acts done, there is great reason to credit the 
testimony ; but, even in that case, if there are a 


number of persons equally respectable, having | 


equal opportunity to hear and see, and who were 
attentive to what took place, and none of them 
heard or saw what is testified by asingle witness, 
there would be great reason to suspect the affirm- 
ative witness to be mistaken ; more so if the trans- 
actions had happened for some years antecedent to 
the examination. 

But, as to Heath, we do not contradict him 
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| Lewis and Dallas declare further, that th 
| not pretend to say with accuracy, what part of 
| the conversation, of which they give testimony, 
took place on the first or the second day, or in 
| what order. Such kind of testimony, therefore, 
| ought to be received with great caution, and not 
| to be considered as conclusive. On this subject 
| I will trouble this honorable Court with a passage, 
from McNally’s Treatise on Evidence, page 518. 
“Tt is no evidence in a criminal case, that the de- 
fendant said so and s9, or in other words to the like ef- 
| fect, because the court must know the very words to 
| judge of their force and effect.—2 Hawk. ca. 46. 
“ And the reason of this rule is, that of words spoken, 
| there can be no tenor, that is transcript, for there is no 
| original to compare them with, as there is of words 
written: and though there have been attempts to plead 
a tenor of words spoken, it has never been allowed. 
| And therefore if a plantiff declares for words spoken, a 
variance, in the omission.or addition of a word, is not 
material, and it is sufficient, if so many of the words be 
proved and found as are in themselves actionable.—12 
| Vin. abr. 68. pl. 46, 
‘So in Hussey vs. Cooke, Easter, 18. Jac. 1. in the 
Star Chamber. The court held, that if a witness de- 
| pose that a defendant did persuade a juror to appear 


| and to do him reasonable favor, or words to the like ef- 

fect, this is no sufficient proofin criminals, because the 
| court must know the very words to judge of their force 
| and effect.—Hob. 294. Fos. 200. 1 Hale, p. 6. 111. 
Kel. 14. 

“Hale, Coke, and Foster, fully justify the principle 
| of this rule. Foster says, as to mere words supposed 
| to be treasonable, they differ widely from writings in 

point of real malignity, and proper evidence. They 
| are always liable to great misconstruction from the ig- 

norance or inattention of the hearers, and too often 
| from a motive truly criminal. And therefore I choose 
| to adhere to the rule which hath been laid down on 
| more occasions than one since the Revoiution, that loose 
| words to any actor design are not overt acts of treason. 
| —Fost. 200. 

“ Keyling says, I see no difference between words 
spoken. Foster answers, the difference appeareth to 
| me to be very great, and lieth here. Seditious writings 
| are permanent things, and if published, they scatter 
| the poison far and wide. ‘They are acts of deliberation, 
| capable of satisfactory proof, and not ordinarily liable to 

misconstruction ; at least they are submitted to the 
| judgment of the court, naked and undisguised as they 
| come out of the author’s hands. Words are transient 


ey can- , 


merely by negative testimony ; we contradict him | and fleeting as the wind, the poison they scatter is at 
by aseries of positive facts which my honorable col- | worst confined to the narrow cirele of a few hearers : 
league (Mr. Key) has detailed, proved by charac- | they are frequently the effect of sudden transport, easily 
ters, whose veracity cannot be doubted, which posi- | misunderstood and often misrepeated.—Keyling 13. 
tive facts incontestably show that what he swore | Fos. 200. tack 

never could have taken place. And, here again,|  “ The suppression of a word or syllable may change 
permit me sir, to make a further observation, that, the sense; so the change of an emphasis. So words 
where a person is charged criminally for words | spoken in exclamation, Coney ne by sound ee §es- 
he is supposed to have uttered, those words ought ae rap 8 wg sara ee + salen a 
to be proved with precision. Every witness on | dence as spoken blasphemously or s« itiously. 

this occasion, who hath been examined as toex- | Sir Michael Foster, a judge whose worth has 
presssions used by my honorable client, either on | seldom been equalled, perhaps never surpassed, 
the one or the other charge. which are held as ex- | and who has so correctly observed, thata popular 
ceptionable, declares he cannot pretend to recollect | judge, that is, one who in his decisions seeks after 
the express words uttered by the judge, but only | popularity, was one of the most contemptible be- 


to state what at this distance of time he can con- | ings in the world, is referred to as an authority. 
sider the amount of what was said. Nay. Messrs. This principle equally applies, where a person 
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is charged criminally on account of words spoken, 

* whether the offence is supposed to be treason, or 
only misdemeanor ; the case referred to in Hobart. 
page 294, is an authority in point; it is true, this 
case was determined in the Star Chamber, but be- 
ing determined in favor of the person accused, it 
becomes an higher authority—Star Chamber cases 
are only complained of on account of their oppres- 
sion. 

I will now, Mr. President, proceed to consider 
the conduct of my honorable client on the trial of 
Fries, and to examine the law upon that case, and 
of course to investigate the rights of judges, in 
criminal cases, as well as the rights of attorneys. 
I do not mean to go minutely into the testimony, 
which has been given in that case; but, taking it 
up on that given by Messrs. Lewis and Dallas, to 
examine whether the court is to control the coun- 
sel, or be mere cyphers, destitute of authority 
to restrain and keep within bounds the lawyers 
when acting improperly. The whole of the prac- 
tice, of which I have heard during this trial, as 
being usual in the courts of Pennsylvania and 
Virginia, hath been to me at least as novel as the 
conduct of Judge Chase appears to have been to 
the honorable managers. J, sir, have always con- 
sidered it the province of the court in the course 
of a trial in al/ cases, whether civil or criminal, to 
declare what is the law. This right is admitted 
in civil cases, but, it seems, is denied in criminal. 
And therefore, itis contended, that in criminal 
cases counsel havea right to address the jury upon 
the law, and to urge them to determine the law in 
contradiction to the decision of the court. How 
doth the jury acquire the power of deciding the law 
in any case? Because, upon the general issue, 
having a right to give a general verdict, which 
involves both law and fact, the jury incidentally 
have the power to decide the law. But this doth 
not authorize them to give a verdict contrary to 
law. Whenacase comes before a jury, the court 
informs them what is the law, if they believe the 
facts given in evidence. If they do believe the 
facts they are bound in duty to decide according 
to the Jaw thus explained to them by the court. 
The decision ought to be the same as if the facts 
ha‘ been found by the jury in a special verdict, and 
the law left tothe court. The jury, ladmit, have 
the power to decide the law contrary to the direc- 
tion of the court, but I deny that they havea right 
to do it. No person will deny that itis much 
more proper for the court to decide the law than 
that it shoald depend upon jurors, who in general 
are ignorant of the law. In civil cases, a jury 
sometimes give a verdict contrary to the direction 
of the court, but the court correct this abuse of 
power by interposing and granting a new trial, 
thereby correcting the evils which would result 
from such abuse. 

Let us then examine this question as to crimi- 
nal cases. Is it not as important to society that 
there should be uniform and fixed principles for 
the decision in criminal as in civil cases? Would 
it not be highly improper that one man should be 
convicted fur a crime, and another, who had com- 
mitted the same, be acquitted, merely from the 
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passions, prejudices, or ignorance of jurors, infly. 
enced thereby to decide the law differently in the 
different cases, though perfectly similar in crim. 
nality? No person can doubt on this subject. 

Where, then, is the difference between the ciy; 
and criminal cases? It is not that the jury haye 
a greater right to decide the law in the last thay 
in the first; but that, having the power to give 
general verdict, which, incidentally, involves the 
law, they may give a verdict contrary to law, and 
contrary to the direction of the court; and the 
courts of justice, not having in criminal cases, 
through tenderness, enforced the remedy of a new 
trial, the abuse of power, thus practised in some 
cases by juries, have been uncorrected. No per. 
son can doubt but that juries, in criminal as well 
as in civil cases, ought to give their verdict ac- 
cording to law, and, whenever they do not, they 
are answerable to their consciences and to their 
God, however they may be exempt from human 
punishment. 

The right of the court to decide the law, is the 
same in criminal as in civil cases. If there is 
a demurrer to an indictment, the court decides 
without the intervention of a jury. If there isa 
demurrer to evidence, the court decides the law. 
So, if a special verdict is found, which may be 
found.in a criminal as well as in a civil suit. 

The power of the jury, as I have before said, to 
decide against law, doth not give them the right, 
any more than the power of a person to knock 
down a man weaker than himself, gives him the 
right so todo. And, if juries, in any case, know- 
ingly give a verdict contrary to law, instead of 
acting impartially—which ts the duty of a jury— 
they act with criminal partiality. 

So great is the difference of sentiment between 


the honorable Managers and some of the witnesses 
who have been examined in this trial, and myself, 


upon the right of juries to decide the law in crim- 
inal cases, that. in confirmation of my own senti- 
ments, and to convince this honorable Court I do 
not wish to impose upon them, I hope I shall be 
indulged in reading to them a very respectable 
authority upon this subject. It will be found in 
Co. Lit. 155, as follows : 

“The most usual trial of matters of fact, is, by twelve 
such men; for, ad questionem facti non respondent ju- 
dices; and matters in law the judges ought to decid 
and discuss; for, ad qguestionem juris non respondent 
juratores.” 

Upon this is the following note: 


“This decantatum, as Lord Chief Justice Vaughan 
calls it, on account of its frequency in the books, about 
the respective provinces of judge and jury, hath, since 
Lord Coke’s time, become the subject of very heated 
controversy, especially on prosecutions for State libels; 
some aiming to render the juries wholly dependent on 
the judge for matters of law, and others contending tor 
nearly a complete and unqualified independence.” 

“In respect to my own ideas on this subject, (says 
Mr. Hargrave,) they are at present to this effect: On 
the one hand, as the jury may, as often as they think 
fit, find a general verdict, I therefore think it unques 
tionable, that they so far may decide upon the law as 
well as fact, such a verdict necessarily involving both. 
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In this I have the authority of Littleton himself, who 


' writes, that, if the inquest will take upon them the 


- their verdict generally. 


_ judges, and only issues of fact are tried by a jury. 


knowledge of the law upon the matter, they may give 


«But on the other hand I think it seems clear, that 
questions of law generally and more properly belong 
to the judges; and that, exclusively of the fitness of 
having the law expounded by those who are trained to 
the knowledge of it by long study and practice, this ap- 
pears from various considerations. 

“ist. Ifthe parties litigating, agree in their facts, 
the cause can never go to a jury, but is tried on a} 
demurrer; it being a rule, and I believe without excep- 
tion, that issues in law are ever determined by the 





“2d. Even when an issue in fact is joined, and 
comes before a jury for trial, either party, by demurring 
to evidence, which includes an admission of the fact to 
which the evidence applies, may so far draw the cause 
from the cognizance of the jury, for in that case the law 
is reserved for the decision of the court from which the 
issue of the fact comes, and the jury is either discharged, 
or at the utmost only ascertains the damages. 

“3d. The jury is supposed to be so inadequate to | 
finding out the law, that it is incumbent upon the | 
judge who presides at the trial, to inform them what | 
the law is; and, as a check to the judge in the dis- 
charge of this duty, either party may, under the statute | 
of Westminister, the 2d. C. 31., make his exception | 
in writing to the judge’s direction, and enforce its be- | 
ing made a part of the record, so as afterwards to found 
error upon it. 

“4th. The jury is ever at liberty to give a special 
verdict, the nature of which is to find the fact at large, | 
and leave the conclusion of law to the judges of the 
court from which the issue comes. Formerly indeed 
it was doubted, whether in certain cases in which the | 
issue was of very limited and restrained kind, the jury 
was not bound to find a general verdict. Butthe con- 
trary was settled in Dowman’s case, 9. Coke, 11. b., | 
and the rule now holds both in criminal and civil cases 
without exception. 

“5th. Whilst attaints, which still subsist in law, 
were in use, it was hazardous in a jury to find a gene- 
ral verdict where the case was doubtful, and they were 
apprized of it by the judges, because if they mistook 
the law, they were in danger of an attaint. 


“6th. If the jury find the facts specially, and add 
their conclusion as to the law, it is nothing binding on 
judges, but they have a right to control the verdict, and 
declare the law as they conceive it to be. 


“7th. The courts have long exercised the power | 
of granting new trials in civil cases where the jury find 
against that, which the judge trying the cause, or the 
court at large, holds to be law; or where the jury find | 
a general verdict, and the court conceives that on ac- | 
count of difficulty of law there ought to have been a | 
special one. ‘Though too in criminal and penal cases, | 
the judges do not claim such a discretion against per- | 
sons acquitted, the reason I presume is in respect of | 
the rule that nemo bis punitur aut vexatur pro eodem 
dilecto, or the hardship which would arise from allow- 
ing a person to be put twice in jeopardy for one offence, 
and if this be so, it only shows that on that account, 
an exception is made to a general rule. Upon the | 
whole, as my mind is affected with this interesting sub- 
ject the result is, that the immediate and direct right of 
deciding upon questions of law, is entrusted to the 
Judges ; that in a jury it is only incidental; that in the 
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exercise of this incidental right the latter are not only 
placed under the superintendence of the former, but 
are in some degree controllable by them; and, therefore, 
that in all points of law, arising on a trial, juries ought 
to show the most respectful deference to the advice and 
recommendation of judges. In favor of this conclusion, 
the conduct ofthe juries bears ample testimony; for 
to their honor it should be remembered, that the ex- 
amples of their resisting the advice of a judge, in points 
of law, are rare, except where they have been provoked 
into such an opposition by the grossness of his own mis- 
conduct, or betrayed into an unjust suspicion of his in- 
tegrity by the misrepresentations and ill practices of 
others. In civil cases, particularly where the title to 
real property is in question, juries almost universally 
find a special verdict as often as the judge recommends 
their so doing; and, though in criminal cases special 
verdicts are not frequent, it is not from any averseness 
to them in juries, but from the nature of criminal causes, 
which generally depend more upon the evidence of 
facts than any difficulty of law. Nor is it any small 
merit in this arrangement, that in consequence of it, 
every person accused of a civil crime, is enabled by the 
general plea of not guilty, to have the benefit of a trial, 
in which the judge and jury are a check upon each 
other; and that this benefit may be always enjoyed, ex- 
cept in such small offences as are left to the summary 
jurisdiction of a justice of the peace, which exception, 
from the necessity of the times, is continually increas- 
ing, but which, however, cannot be too cautiously ex- 
tended to new objects. Thus considered, the distinc- 
tion between the office of judge and jury seems to claim 
our utmost respect. May this wise distribution of 
power between the two, long ccntinue to flourish, un- 
spoiled either by the proud encroachments of ill de- 


| signing judges, or the wild presumption of licentious 


juries.” 

In this prayer I most cordially join, and, with 
the learned commentator, hope that this wise dis- 
tribution of power may long continue to flourish 
unimpaired either by the proud encroachments of 
ill-designing judges, or the wild presumption of 
licentious jurors. Such as I have here stated, I 
consider the principles of the English law, and to 
these principles I cheerfully subscribe. 

But the principles adopted on this impeachment, 
and advocated, as I understand, by the honorable 
Managers, appear to me to have a direct tendency 
to break down every barrier between the province 
of the court and the jury, giving everything to the 
latter and nothing to the former; and so far from 
placing them or the counsel under the direction 
and control of the court, prohibit the court from 
restraining either the jury or the counsel, under 
the danger of impeachment. I differ with them. 
If in any case the law is known to be settled by 
a uniformity of decisions, a court of justice de- 
grades itself if it permits counsel to take up their 
time in arguing against it. If the question is not 
considered as fully settled, counsel certainly ought 
to be heard, but it is to the court they ought to 
address themselves. In England the first lawyers 
who have ever existed, have not thought them- 
selves degraded by arguing the law in criminal 
as well as in civil cases, before the court. If coun- 
sel should attempt to impose on the jury what is 
not law, isthe court to sittamely by, and sufferthem 
to proceed? Such has not been the practice in 
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the courts which I have attended. Where the | sacred independence of the Judiciary, and thy 


law is know to be settled, or where, upon appli- | alone, whic 


cation to the court, a determination is given, the 
endeavor to distinguish his case, and show that it 
counsel must go before the jury upon the fact, and 
doth hot come within the law as established; for 
should counsel attempt to state anything to the 
jory, which appears designed to controvert the 
aw as declared, they are immediately stopped by 
the court, and to persist would be considered high- 
ly indecorous, nor would the court permit it to be 
done. In Maryland the lawyers do not claim, as 
a Constitutional right, to mislead and deceive the 
judges, much less to mislead and deceive the jurors, 
free from any control of the court. 

But it has been said that juries are most proper 
to decide the law in criminal cases, thereby to 
prevent a criminal from being borne down and 
oppressed by the weight of the prosecuting power. 

hat case can arise in this country, to which 
this argument can apply? In England, before 
the Revolution, while judges were dependent on 
the Crown, if, also, wicked and corrupt, there 
might, where Government was interested, be some 
such cases. But is our situation to be compared 
to that of England, at that time? If so, it was 
not worth while for us to have taken upon our- 
selves the risks of the late Revolution to have 
changed our Government. 

Is there anything to induce judges to oppress 
any individual even though offensive to the Gov- 
ernment, while they are independent? Any dan- 
ger of that kind is to be apprehended from judges 
who are dependent. 

And hence flowed the great Constitutional pro- 
vision, which secures the independence of the 
judges, which secures them from being removed 
or punished while they discharge their duty. 

What probability is there that a judge would 
do injustice to any person with a view to please 
any party, when he could have but very Little 
prospect of reward,and would be sure that though 
he did his duty he could not be removed from of- 
fice or exposed to injury ? 

I wish thts honorable Court to reflect on the 
nature of man. Ina Government like ours, there 
will always be majorities and minorities. Mi- 
norities will often be powerful, and frequently in 
due time become majorities. Ifa judge should 
do an act pleasing to a majority, he must know it 
may render him hateful to the minority, who, in 
course of events, may get the power in their hands. 
If he endeavors to ingratiate himself with the 
minority, he exposes himself to the displeasure 
of the ruling majority. It is the duty of a judge 
to enforce the laws, while they exist, however un- 
popular those laws may be to any portion of the 
community. If he enforces such laws, he will 
gain the approbation of one party, but he will 
as certainly be disapproved by the other. Would 
you then wish that your judges should be exposed 
to be removed from office because, by the most 
honest conduct. they had displeased one party or 
the other, and leave them at the mercy of those 
who should from time to time hold the power of 
Government in their own hands? No, it is the 
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can be the best security that the 
judges shall not act with oppression. 

But let me ask, further, are juries more free 
from undue influence than judges? Have the 
greater inducements to do what is right? The 
do not possess the elevated situation of the judges 
they feel not the same responsibility ; whateye 
may be the impropriety of their conduct, it woul; 
probably be senrcely heard of out of their ow) 
neighborhood, not long even there. They ar 
liable to all the political prejudices of men ¢e. 
voted to the different parties which may exist 
They are generally men totally ignorant of the 
law ; nay, I shall prove when I come to speak of 
Basset’s case, that though the Managers conten| 
the jury should decide the law, yet ignorance o/ 
the oe is by them considered the first recommen- 
dation of, nay, a necessary requisite for a juror! 

Can it then be wise to reduce a judge to the hu- 
miliating situation of having the law decided by 
such a body, exposed to be led into error by the 
ingenuity of counsel? Can it be the wish of this 
Court to trust their property, their lives, all that 
is most dear to them, even as to the legal questions 
to the wild ideas of jurors, liable to all the frail- 
ties of human nature, in preference to the sound 
discretion of judges well skilled in the law, and 
holding a high and responsible station ? 

Having laid down these general principles as 
to the relative rights and duties of the court, the 
bar, and the jury, I shall proceed with my honor- 
able client to the State of Pennsylvania. 

It was known that John Fries, charged with 
treason. had, on a former trial, been found guilty, 
and that a new trial had been granted upon a sug- 
gestion, which I hope will not become a prece- 
dent; will never be a rule for decisions. When 
I say this, | mean not to detract from the merit 
of that highly respectable character who presided, 
and who granted the new trial. His conduet flow- 
ed, Lam convinced, from his humanity; his was 
the error of the heart, not of the head. It was an 
honest, nay, an amiable error. My honorable cli- 
ent knew, when he arrived at Philadelphia, that 
the trial of Fries was to take place that term. He 
has been acknowledged by the honorable Mana- 
gers, to be a gentleman of the highest legal talents. 
In this they have only done him justice ; and 
have been as prodigal of their praise as his warm- 
est friends could have wished. It would have 
given me great pleasure if they had been as jus! 
in expressing their sense of his integrity. He had 
been in the practice of the law for forty years, and 
also a judge for a number of years, and for about 
six years, I believe, presided in the criminal court 
of Baltimore county, where, during that time, 
there were more criminal trials probably than in 
any other court in America. I believe I speak 
moderately, when I say that I have attended on be- 
half of the State, at least five thousand criminal 
trials in that court. From those circumstances 
it is to be presumed that he was not deficient 10 
knowledge of what related to criminal proceed- 
ings, but would he have acted the part of an up= 
right judge, if he had not endeavored to make 
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himself master of the law of treason. when a case 
of that nature was about to come before him ; par- 
ticularly the law of treason, asit related to levying 


) war against the United States, or in adhering to 


ee 


wie. 


NS 


- those who levied war against them, which is the 
| only kind of treason that our Constitution ac- 


knowledges ; although I have heard, I must own, 
of treason against the principles of the Constitu- 
tion, and treason against the sovereignty of the 
people—words well enough suited toa popular 
harangue, or a newspaper essay, but not for a 
court of justice. 

When Judge Chase arrived at Philadelphia he 
had the advantage of perusing the notes of Judge 
Peters and the District Attorney, relating to the 
former trial; he thereby became well acquainted 
with all the points at that time made by the counsel 
for Fries; and Mr. Lewis has sworn, that all the 

oints which were intended to have been made 

fore Judge Chase had been made at the former 
trial. Why then should the court either wish, 
or be obliged to hear counsel again on the law? 
In two previous cases the law had been settled. 
Judge Paterson, a gentleman of the first abilities, 
mild and amiable, whom no person will charge 
with being of a vindictive, oppressive disposition, 
and who certainly has more suavity of manners 
than my honorable client had, after a most patient 
and full hearing, where eminent counsel attended, 
decided the law asit was decided by the respond- 
ent. Judge Iredell, whose encomium has been most 
justly given us by the Managers, a gentleman of 
great legal talents, than whom no worthier man 
has left this for a better world ; and who, while 
living, honored me with his friendship, after hav- 
ing heard Messrs. Lewis and Dallas, and after full 
and patient investigation, gave, in the case of Fries 
himself, a similar decision ; in both which opin- 
ions Judge Peters perfectly coincided. Under 
these circumstances, Judge Chase, who had no 
doubt of the propriety of those decisions, to pre- 
vent waste of time when there was so much busi- 
ness to transact, and to facilitate the business, 
thought it best to inform the counsel on each side, 
that the court considered the law to be settled, 
and in what manner. For which purpose they 
delivered to the clerk three copies of their opinion, 
one for the counsel on each side, the third tobe given 
to the jury, when they left the bar. On this sub- 
ject, Mr. Lewis, in his testimony, said it was to he 
given to the jury when the counsel of the United 
States had opened, or after he had closed the plead- 
ings, but he believed the last. Mr. Rawleis clear 
that it was to be given to them, when the case 
was finished, to take out with them. 

No gentleman on behalf of the impeachment has 
denied the correctness of this opinion. But the 
criminality of the judge, is, we are told, not in the 
Opinion itself, but in the manner and the time in 
which it was given. 

Was there anything improper that the opinion 
should be reduced towriting 2? Why are opinions 
given? Surely to regulate the conduct of those 
to whom given ; for this purpose they ought to be 
perfeetly understood, and in no degree subject to 
misconception ; delivering the opinion, in writing, 
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greatly facilitates these objects; if therefore it was 
proper to give'an opinion, it was meritorious to 
reduce it to writing, and Judge Chase, in so doing, 
most certainly acted with the strictest propriety. 
And, unless a court ®f justice is bound to sit and 
hear counsel on points of law, where they them- 
selves have no doubts, befcre they give their opin- 
ion, my honorable client could not be incorrect in 
delivering it at the time when it was delivered. If 
the opinion was proper, how, I pray, could any 
injury be done to Fries by its being delivered ? 
The honorable Managers say, it was intended to 
influencethe jury. In the first place, this assertion 
is not supported by the evidence. When the pa- 
per was thrown on the clerk’s table, not one word 
was said of its contents; nor did the court declare 
any opinion on Fries case. They only determined 
the indictment correct in point of form, and not 
liable to be quashed. They determined that the 
overt acts stated were overt acts of treason, if Fries 
had committed them, but whether Fries had com- 
mitted those acts remained for the jury to deter- 
mine upon the evidence; as to that part of the 
case the courtgave no opinion. But the honorable 
Managers have told us that Judge Chase must 
have known what were the facts in the case, be- 
cause they had been disclosed in the former trial. 
And I pray you, sir, if he had the knowledge, could 
it alter the law in the case, or render the declara- 
tion of what the law was, more improper? But, 
as a new trial was granted, the judge could not 
know what additional evidence might be brought 
forward to vary the case from its former appear- 
ance. 

Nor did, sir, the judge’s conduct, either impro- 
perly influence, nor was it intended so to influence, 
the jury. Nocopy of the opinion would have been 
taken but forthe eonductof Mr. Lewis, and no testi- 
mony has been offered to show the least probability 
that one single juryman ever saw the copy, or 
knew one word of its contents. Nay, sir, it is 
proved, that Judge Chase took uncommon pains 
to prevent any of the jurors from being prejudiced 
against Fries; for, although a great number of 
criminals, indicted for sedition, submitted to the 
court before Fries was put upon his trial, the judge 
would not permit one single witness, who was sum- 
moned against Fries, to be examined on the sub- 
missions, lest the jury, by an examination which 
would have been, as to F'ries, ex parte, might take 
up prejudices against him. This, Mr. President, 
was an act of the judge that carries with it the 
most convincing proof, that he had no wish to op- 
press F'ries, or to prevent him from having an im- 
partial trial: and I pray that this circumstance 
may be deeply impressed on the mind of every 
member of this honorable Court. 

But if the opinion had been publicly read and 
known, how could it have injured Fries? He was 
to have animpartial trial. What is the meaning 
of these expresions ? It isa trial according tolaw 
and fact, in which, if he is proved innocent, he 
shall be acquitted; if guilty, convicted. If, then 
the opinion was agreeable to law, it could not pre- 
vent, it could not interfere with his having an im- 
partial trial. If in any case a person is acquitted, 
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when the facts are clearly proved, and the law is 


against him, it must be because he has had a par- 
tial, not an impartial trial. 

I again ask, sir, ought the court, who were per- 
fectly satisfied with respect¢o the law, and who 
considered it settled by previous decisions, in 
which they perfectly concurred, to have wasted 
perhaps several days of the public time before they 
gave their opinion, in listening to Messrs Lewis and 

allas, exerting all the powers of eloquence and 
of sophistry to mislead their judgment? Nor did 
even Judge Chase give Ais opinion without the 
full consideration of the arguments of each of these 
gentlemen in the very case of Fries. On his ar- 
rival, it is admitted by the Managers, that he be- 
came perfectly acquainted with the proceedings 
in the former trial, as to the legal questions which 
had occurred, from the notes of Judge Peters and 
of the District Attorney; and this honorable Court 
have had an opportunity of witnessing with what 
precision that gentleman takes down the substance 
of proceedings ona trial. Judge Chase had an 
Opportunity of examining and considering the ar- 
gunwnis used by Messrs. Lewis and Dallas, at the 
ormer trial, on the different legal questions then 
brought forward, the authorities produced, and the 
applicability of those authorities. He there saw 
everything that the great legal knowledge and 
high talents of those gentlemen, indulged to the 
utmost extent and heard with the greatest patience, 
had produced in favor of Fries. And he had the 
opportunity of calmly and deliberately considering 
the whole of these arguments and authorities in 
hischamber. And having done this, where would 
be the propriety of spending day after day in lis- 
tening to the same arguments orally repeated in 
court, which he had read in his closet, the merit 
of which he had there coolly discussed, and delib- 
erately decided ? 

But the Managers say that this ought to have 
been done. That, though the court had no doubt 
of the law, and although it is not contended but 
that the opinion given is correct, yet it was the 
duty of the court to have patiently listened to the 
counsel, and suffered them to exert all their elo- 
quence, their ingenuity and sophistry, to pervert 
their judgment, and lead them into error, to pro- 
vail over their understanding, and obtain from 
them an erroneous opinion. And yetin the same 
breath we are told, by one of the honorable Mana- 
gers, (Mr. Campbell,) that if a judge gives an er- 
roneous opinion, the presumption is that he doth 
it from corrupt and criminal motives: and that 
on impeachment, it is necessary that he should 
prove the uprightness and integrity of his in- 
tentions. 

Thus, then, they insist, that if a judge, intelli- 
gent, sensible, well acquainted with the law, doth 
not indulge counsel in their attempt to lead him 


into error, he is to be impeached for it. And, if 


the judge should listen to counsel against his well 
formed opinion, and, by their ingenuity, be led to 
give up his better judgment, and pronounce an 
comanenae opinion, he is to be impeached for that 
also? 


Nay, it is expressly said, that the more com- 
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pletely the law is considered to be settled, the 
more absolutely necessary it is that the criminal’s 
counsel should be permitted to argue the law to 
the court, and to contend against the law so set- 
tled. Thus, then, I suppose, if a person is tried 
for an assault and battery, the prisoner’s counse| 
must be indulged by the court, and that under 
pain of impeachment, in spending as much time 
as they please, in endeavoring to convince the 
court, that, to come up behind an innocent, inof- 
fensive man, and fracture his skull with a blud- 
geon. doth not amount to an assault and battery; 
or, if a person is tried for a burglary, his counse| 
must also, under the same penalty, be indulged in 
the endeavor to convince the court, that to break 
into a dwelling-house in the night time, and steal 
therefrom, is not the offence of burglary. 

But the honorable Managers do not stop even 
here. They say that even had Judge Chase in- 
dulged the counsel of Fries with all the length 
of time they might think proper, in an endeavor 
to pervert the judgment of the court, and their 
endeavor had proved unsuccessful, the court was 
further under pain of impeachment, after they had 
correctly declared the law to the jury, to suffer 

| the counsel to take up as much more time as they 
pleased in endeavoring to mislead the jury, by im- 
pudently and insolently, in the face of the court, 
attempting to impress them with the idea that the 
court, though acting under a solemn oath, and 
having no interest to mislead them, had given an 
erroneous opinion; and, to induce them to receive 
the law from the counsel themselves, acting not 
under similar obligations, but whose fame and 
whose fortunes might be materially benefitted by 
deceiving the jury—from counsel whose every 
interest might be to pervert justice. 

All which indulgence, the court, it seems, is 
also equally bound to give to the counsel in en- 
deavoring to mislead the jury, and pervert justice, 
in the cases I have before mentioned, of assault 
and battery, or burglary, or, in reality, of any other 
offence, however incontestable the principles of 
law in such cases may be. Such are the Consti- 
tutional rights which criminals and their counsel, 
we are told, possess—the Constitutional right, i 
possible, to impose upon the court—and, if they 
fail there, the Constitutional right to impose upon 
the jury; in other words, the Constitutional right 
to pervert justice ! 

Nay, we are told the more manifest the guilt, 
the more indisputably criminal the offender 1s, 
the more necessary that he should enjoy these 
Constitutional rights; and so it would be if the 
Constitution intended, as seems to be the idea o! 
the Managers, that guilt should go unpunished; 
since such offenders can have no chance to escape 
unless justice be perverted, through the ingenully 
of counsel operating upon the ignorance, the pas- 
sions, or the prejudices of judges or jurors. 

The Managers have, consistent with the abore 
idea, which they seem to have adopted, exclaimed, 
“what good could counsel do to Fries after the 
‘ court had decided the law? As to the facts there 
‘ was no dispute. Under such circumstances, (0 
‘assign counsel to him was mockery, was insult.’ 
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LW to but this was not the fault of the court, it was the | they are conscious is unjust. The duty of a law- 
D set. fault of the case itself, it was because the law was | yer is, most certainly, in every case to exert him- 
tried clearly against him. and because the evidence in- self in procuring justice to be done to his client, 
Unse| disputably proved that he had committed acts | but not to support him in injustice. 
inder which brought him within the law. | Having made these observations on the relative 
lime In such cases, what is the duty of the counsel, | duties of the court and counsel, let me advert a 
the whether assigned by the court or employed by the | moment to the conduct of Mr. Lewis, as appears 
inof- prisoner? It is to advise the prisoner to plead | from his own testimony. When my honorable 
blud- guilty, and throw himself upon the mercy of his | client delivered at the clerk’s table the copy of 
ery ; country, instead of taking up the time of the | the opinion designed for the defendant’s counsel, 
nsel court, and creating expense by a jury trial; but | having taken it in his hand—without opening it, 
2d in such advice, however agreeable to the Constitu- without reading one word—Mr. Lewis contemp- 
reak tion of our country, would not, I admit, agree | tuously threw it from him, publicly declaring 
steal very well with the constitution of a lawyer, as | that he “ would never contaminate his hand by 

thereby he might occasionally lose large fees ex- | ‘ receiving into it a prejudicated opinion in any 
even torted from a criminal, fed on a vain hope that |‘ cause where he was concerned, from any judge 
> in- the eloquence and chicanery of his lawyer might ‘ whatever.” What insolence! Would to God 
ngta procure his acquittal, contrary to lawand contrary no lawyer may ever contaminate his hand ina 
avor to evidence. more disgraceful manner, than by receiving there- 
heir But counsel may be of service to a criminal in a sensible, correct, legal opinion, in a cause 
was however guilty he may be, and has duties which about to be tried, at whatever time it may be 
had he may correctly perform. The counsel may | delivered to him! 
iffer with propriety avail themselves of any defect in| He also informs us, that he declared to the ; 
hey the indictment or other proceedings; they may | court that he never had, nor ever would so far de- » 
im- take care that the panel cf jurors are legally and | grade himself asa lawyer, as to argue a question 
yur, impartially returned; they may direct the prisoner | on law, inacriminal case, before the court. What 
the as to his challenges to jurors; they may take care arrogance! Sir, the most eminent, the most re- fe 
and that no incompetent witnesses are sworn,and that spectable lawyers both in England and America, je 
) an no improper testimony is given; they may. in any | have been in the constant habit not only of argu- £ 
rive questions of law not considered settled, be heard, ing questions of law in criminal cases before the ti, 
not and have the questions decided; in fine, they may court, but in modestly submitting to their decis- hs 
and —% take care that the prisoner has a fair trial; but, | ions, without ever considering it as lessening their fe 
| by when all this has been done, if agreeably to law consequence. I have long been at a loss, sir, for be 
ery and clear undoubted evidence, the prisoner is guil- | the enmity the State of Pennsylvania has shown ' 

ty, it is the duty of the counsel to submit his eli- | for its bar, and the desire of its citizens to get rid ' 

3 1S ent’s case to the honest decision of the jury, | of their lawyers; but if such is the manner in i 
en- without any attempt to mislead them; and this, | which the lawyers conduct themselves to their i3 
ice, whether thg counsel are appointed by the court or | courts, if they, when they are employed in a cause, 
ult employed by the criminal. ‘Thus lawyers in Ma- | claim the Constitutional right, uncontrolled by the 
her ryland are in the habit of conducting themselves | court, instead of furthering justice, to pervert it, i 
ol in such cases, and thus ought lawyers who respect | I wonder no longer why the citizens of that State is 
stl- themselves, and have a regard for their own char- | wish to be freed from them, and will readily join 
sel, acters, to conduct themselves in all places. | in the sentiment, “the sooner the better.” I will 4 
if I have heard so much, Mr. President, in this | go further, and say if their courts submit to such 
iey case about the Constitutional rights of criminals conduct, and think themselves bound to be the 
on to have counsel; and that the counsel should argue | passive witnesses of such perversion of justice, it 
ght to the jury upon the true construction of the law, | 1s not much matter how soon they also get rid of 

against the direction of the court; and that the | their courts, for they might as well be without 
ilt jury have the right to decide the law without re- | them. 
Is, gard to such direction; and finding, also, that this} The principles which have been advocated in 
Pst article of impeachment, as well as the arguments support of this article, are subversive of the whole 
he in support of it, appear to be grounded on these | order of things; instead of lawyers being the of- 
ol principles, that I had been almost induced to sup-  ficers of the court, subject to their control, and 
dd ; pose I had mis-read the eighth amended article of amenable for the propriety of their conduct, the 
pe the Constitution; but, on turning to it, I find that | judges must be the menial, degraded instruments 
ly the Constitution secures to the criminal the assis- | of the lawyers, and must suit their conduct, not 
\S- tance of counsel, to see that his trial is fairly and | to propriety and justice, but to the pleasure of any 

correctly conducted, but has not given to the per- | haughty, overbearing lawyer possessing abilities 
re son charged with an offence, or to his counsel, if | and popularity, and that too under the hazard of 
d, he is guilty, any Constitutional rights for the pur- | being impeached, and turned out of office if his 
ue pose of his evading punishment by the imposition | principles should, on any occasion, render him 
re 
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| admit that Fries’s case was s 


of counsel either on the judge or the jury. 


Whatever may have been the practice, I have | 
ever considered it contrary to the duty of counsel, | 


Sth Con. 2d Ses.—15 


uch | either in civil or criminal cases, to exert their 


abilities in attempting to procure a decision which 


restive, or, in the language of the testimony, if he 
should “ take the stud.” 


And here, Mr. President, I hope I shall be in- 
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dulged with some inquiry as to this “ prejudicated 
opinion,” which Mr. Lewis seems to think has 
such a contaminating, polluting tendency to the 
hand of a lawyer, and of which he was so appre- 
hensive, that he would not retain it for a moment. 
I confess I feel myself here at a loss to know ex- 
actly what the witness meant by a “ prejudicated 
opinion” on the law. I should suppose that the 
expression, if it can in any instance be correctly 
applied, must mean the same as to prejudge the 
law ; which if used to signify anything improper, 
must be confined to the case where a person forms 
an erroneous opinion of the law, without using 
all due means to acquire correct information. 

To prejudge any case, I consider as meaning, 


that a person without competent knowledge of 


facts, hath formed an opinion injurious to the 
merits of the case. If the term “ prejudication” 
is used in this sense, there is no pretence that my 
honorable client gave a prejudicated opinion in 
the case of Fries; for it is not alleged that the 
Opinion given was not strictly legal and correct ; 
neither Mr. Lewis nor Mr. Dallas have ever at- 
tempted to hazard their characters by suggesting 
the contrary, nor have the honorable Managers 
taken that ground; they do not contest its pro- 
priety. Should they, in their reply, I shall cheer- 
fully rest that question upon the well known legal 
abilities of Judges Iredell, Paterson, my honorable 
client, the associate judges who concurred with 
them, and the legal knowledge of this honorable 
Court. 

But if by a prejudicated opinion, is meant that 
the judge, from his great legal knowledge, and 
familiar acquaintance with the law as relative to 
the doctrine of treason, particularly levying war 
against the United States, had formed a clear, de- 
cided opinion that the facts stated in the indict- 
ment against Fries, if proved, as laid, amounted 
to treason, I will readily allow that I have no 
doubt my honorable client had thus prejudicated 
the law, not only before Fries was brought to tri- 
al, but before he had committed the treason for 
which he was tried. But if this manner of pre- 
judicating law is thought improper, nay, criminal, 
in a judge, a prejudication which is nothing more 
than an eminent and correct knowledge of the 
law, why, I pray, are gentlemen of great talents 
and high legal attainments sought for in your ap- 
pointments of judges? How, sir, are they to free 
themselves from this obnoxious prejudication of 
the law an acquire the contended fitness for the 
trial of a cause, but by forgetting all that legal 
knowledge which had been a principal induce- 
ment to their appointment? If I understand the 
gentlemen, to gratify their ideas we ought to have 
judges, who, when they take their seats on the 

ench to preside at the trial of a criminal, should 
not have one single legal idea relative to the of- 
fence about to be tried, but should have their 
minds exactly in that state in which some in- 
genious metaphysicians tell us the human soul is, 
when first united to the body, like a pure, unsul- 
lied sheet of white paper, ready to receive any 
impressions which may be made upon it. 

Well, be it so, and let us consider the trial of 
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Fries as if it had been conducted on that prin. 
ciple. The judges, with their minds like this 
white sheet of paper, were to sit still and suffe, 
the counsel to scrawl thereon whatever characters 
they pleased, to blot and to blur it until they 
were perfectly satisfied. After this ceremony, 
the judges, examining the impressions thus made 
upon the antecedent clean sheet, were from these. 
and these only, to form their opinion of the law; 
and this opinion, having been thus formed from 
nothing but what occurred during the trial, and 
after the jury were sworn, would not be called a 
prejudicated opinion, and therefore, I presume 
would be perfectly satisfactory to the honorable 
Managers. So far we should have done very 
well as it related to the trial of Fries. But nex: 
day another criminal is to be tried for a simila; 
offence ; Messrs Lewis and Dallas are not his de- 
fenders. Getman has selected Mr. Tilghman fo: 
his counsel. How, I pray you, are the judges to 
be qualified to preside with propriety in this trial? 
Yesterday they gave a solemn determination in 
Fries’s case upon the same question of law which 
now must come forward in the case of Getman, 
Mr. Tilghman was not then heard. The opinioa 
then given is, as to Mr. Tilghman and his client 
as much a prejudicated opinion, an opinion as 
contaminating to the hands of a lawyer to re- 
ceive, and as highly criminal for a court to give. 
as was the opinion given by my honorable client. 
What can be done? The minds of the judges 
are no longer a pure, unsullied sheet of paper. 
Yesterday, in the trial of Fries, they had been 
scrawled upon and sullied by Lewis and Dallas; 
the impressions still remain. I, sir, can think ot 
no remedy in this difficulty, except that the judges 


should be supplied with a reasonable quantity of 


India rubber, or something which will answer in 


its place, with which they might wipe off and 


erase every impression which had begp made th 
day before by Lewis and Dallas, durtmg the tria! 
of Fries; and thus once more take their seats on 
the bench for the trial of Getman, with minds 
again like clean sheets of white paper, ready to 
be again scrawled over, again to be blotted and 
blurred at the pleasure of Mr. Tilghman, and 
from these scrawls, blots and blurs, and from 
these alone, to take their impressions as to the 
law, and form their decision as to Getman’s case, 
without regarding, or even remembering the de- 
cision they had given the day before; and in this 
manner to proceed in every case that might come 
before them successively in their judicial capacity. 

If, sir, judges are to be censured for possessing 
legal talents, for being correctly acquainted witi 
the law in criminal cases, and for not suffering 
themselves to be insulted, and the public time 
wasted, by being obliged to hear arguments 0! 
counsel upon questions which have been repeat- 
edly decided, and on which they have no doubt; 
I pray you let not our courts of justice be dis- 
graced, nor gentlemen of legal talents and abili- 
ties be degraded by placing them on the bench 
under such humiliating circumstances! But let 
us go to the corn-fields, to the tobacco plantations, 
and there take our judges from the plough and 
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the hoe. We shall there find men enough pos- 
sessed of what seems to be thought the first re- | 
quisite of a judge, a total ignorance of the law! | 
That degradation which no gentleman of merit 
and abilities could endure they will not feel. 

In reply to an observation made by my very 
respectable colleague who opened our defence, 
and which I have endeavored to enforce, “that, if | 
‘the opinion given by the court was correct, Fries | 
‘could receive no injury thereby, though Messrs. 
‘ Lewis and Dallas had not been suffered to argue | 
‘against that op:nion, because the opinion ought, 
‘ notwithstanding, to have been the same ;” one of 
the honorable Managers has said, that had Judge | 
Chase sentenced Fries to death without the ver- | 
dict of a jury ; had he decided the fact as well as 
the law, and he says he might have done the one | 
with as much propriety as the other, it might 
have been urged in the same manner in defence 
of the judge, “that it was of no consequence to | 
‘ Fries, for the fact being clearly against him, had | 
‘he been tried by a jury, the jury must have 
‘found him guilty, and then the judge must have 
‘done what he did, sentence him to death.” 

This argument is totally fallacious. By the | 
Constitution and laws of the United States, the 
criminal has a right to demand that the facts 
shall be decided by a jury. This the court can- 
not refuse if the criminal requires it. Was a 
judge to refuse the criminal the trial of the fact | 
by a jury, he would violate a well known legal | 
and Constitutional right of the criminal. But as | 
the criminal lias a right that the jury should de- 
termine questions of fact, so do the principles of | 
jurisprudence equally declare it to be the right of 
the court to decide questions of law, and the Con- | 
stitution in no part contravenes this right; it no | 
where says that the judges must be ignorant of | 
the law, and take their impressions from the coun- | 
sel of the criminal, or that it is the right of coun- | 
sel to be heard where the court has no doubt of | 
the law, or to argue to the jury that the law is | 
contrary to the direction of the court, or that the | 
jury should have a right to decide the law con- | 
trary to such direction. 
is this great distinction between the two cases ; 
in the first the court only exercise their own 
rights, infringing no right of the criminal ; while 
in the last, the court would act in direct viola- 
tion of his well-known legal and Constitutional 
rights. But though the criminal has the Consti- | 
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| opinions were called in as before. 


which had jeen taken, and given the counsel lib- 
erty to pro@eed in such manner as they should 
think proper. 

In answer to this the honorable Managers have 
replied that it was then too late. The mischief 
that had been done the first day was irretrieva- 
ble; the sin that day committed was inexpiable: 
Nay, one of the Managers has told us that the 
excuse is as absurd, as would be the excuse of a 
person who, having thrown a firebrand into com- 
bustibles, and set the whole neighborhood in a 
blaze, should attempt to excuse himself by say- 
ing “he had again got into his possession, and 
extinguished the brand with which he had en- 
kindled the fire, although the conflagration was 
still extending, and consuming everything before 
it’—a most happy simile. 

But let us examine wherein the mischief was 
so irretrievable—the sin so inexpiable. Neither 
more nor less than in this: that as the written 
opinion only contained the impressions on the 
minds of the judges, the destruction of that writ- 
ten opinion would not prevent the same impres- 
sions remaining on their minds, and those im- 
pressions would be as difficult to remove after the 
It is all very 
true; but how came the judges to have on their 
minds those impressions ? Not from having com- 
mitted them to paper, but from their correct 
knowledge of the law. And how were those 
impressions to be removed? Certainly by no 
means, unless that correct knowledge of the law 
could also be removed. To accomplish which, 
I know of no means that could be used, un- 
less the judges could have been supplied with 
a quantity of our India rubber, or with a few 
barrels of the water of Lethe, with the one to 
rub out and efface from their minds all their legal 
knowledge, or by copious draughts of the, other 
to wash itaway. But, sir, I have not made. nor 
shall I make any use of the proceedings of the 
second day as an excuse for any impropriety of 
the court on the first; I only consider them 
as incontestable proofs, that the court had no 


Hence. therefore, there | other object in view, on either of those days, 


than conscientiously to discharge their duty by 
giving Fries a fair and impartial trial; that if he 
was guilty,he might be punished; if innocent, 
acquitted. I deny that the court was guilty on 
the first day of any impropriety; I take higher 
ground, and have contended, and do contend, that 


tutional right to have all facts decided by a jury,| the conduct of the court on the first day was 


he may waive this right, in which case the court 
may pass sentence without the intervention of a 
Jury; as where the criminal demurs to the indict- 
ment, and rests upon his demurrer, or where he | 


pleads guilty, in which cases the court, without | 
the intervention of a jury, proceed to pass sen- | 
tence according to law and the nature of the | 


offence. 

In the opening of our defence, it has also been 
urged, that if there was any impropriety in the 
conduct of the court respecting the trial of Fries, | 
on the first day, it was amply compensated by the 
conduct of the court on the second day, in hay- 


correct aud proper, and during the whole trial I 
find nothing improper in their conduct, except 
their almost humiliatingly soliciting the counsel 
of Fries to do their duty, instead of committing 
them to jail for the impropriéty of their con- 
duct, which the court ought to have done; but 
even in this the court has afforded the strongest 
| proof of their solicitude that Fries should have 
every legal and Constitutional benefit of counsel 
at his trial. 

Reflect, also, that at the time when Mr. Lewis 
thus contemptuously dashed from his pure hand 
the contaminating opinion, he had not read a sin- 
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| 
| 


ing called in the written opinions, and the copies | gle word, nor received the least intimation of its 
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contents, nor did he know its contegfs until long 
after, and yet he instantly formed the determina- 
tion not to appear for Fries, and to advise their 
client not to accept the assignment of any other 
counsel should the court offer it. 
conduct? How did he know the opinion was 
not favorable to his client? His conscience told 
him it wasnot. His own great legal knowledge 
confirmed to him the truth. He well knew the 
law; he was acquainted with the correct de- 
cisions which had been before given. He well 
knew the great legal knowledge of the judge, 
who on this occasion presided; he was certain 
my honorable client could not but concur with 
his brethren. He acknowledges they had no hope 
to change the opinion of the court, and that 
they had not the vanity to suppose the jury 
would, under their influence, decide the law con- 
trary to what the court should direct; therefore 
that they had no hopes of the acquittal of their 
client by the jury on the trial, whatever services 
they were permitted to render him, and there- 
fore, as the only chance which they had to save 
his forfeit life, they assumed that line of conduct 
which has been disclosed in the evidence. When 
Mr. Lewis, in giving his testimony, mentioned, 
“Judge Peters asked us on the next day whether 
‘if the court had got into a scrape the first day, 
‘the counsel would not let the court get out of 
it.” “No,” said Mr. Lewis, “we were deter- 
mined not to let them get out of it, as the only 
means to save our client’s life ;” and in the con- 


clusion of his testimony he repeated that they | 


were actuated in their conduet, from considering 


it the only chance they had to save the life of | 


their client, and not from any other motive. And 
Mr. Dallas also observed in his testimony, that 
when the court on the second day pressed them 
to continue their services as counsel of Fries they 
refused, determined not to départ from the policy 
they had adopted, and to withdraw, as the most 
robable means of benefiting their client. 

I shall conclude what relates to this article by 
observing, that the conduct of Fries’s counsel to 
the court on that trial was such as nothing can 
excuse. It can only be palliated by the reflection, 
that for his crimes he was liable to suffer death. 
Feelings of humanity and compassion, independ- 
ent of interest, might excite in their bosoms an 
earnest anxiety to save his life, this may serve to 
mitigate censure; but even those feelings, how- 
ever amiable, ought not to be gratified at the ex- 
pense of national justice, nor by an endeavor to 
stamp upon judges of uprightness and integrity 
the dishonorable charge of partiality and oppres- 
sion. I fear, sir, | have been tedious on this ar- 
ticle; but it will be considered that, whatever 
may be my own sentiments of the futility of any 


part of these charges, I cannot determine how far | 
this honorable Court may correspond with me in | 


sentiment; nor can I do otherwise than treat, as 
of consequence, any charge brought forward by 
the honorable House of Representatives, or not 
consider it as being of importance. 

I will now, Mr. President, proceed to those ar- 
ticles which arise out of the trial in Virginia; 
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and I find it stated in the beginning of the sec. 
ond article that my honorable client went there 
| prompted by the same shameful spirit of perse. 





cution and injustice, the truth of which I[ am 
ready to acknowledge, after having satisfactorily 
proved that at Philadelphia he had not shown iy 
any manner whatever a spirit of persecution and 
injustice, but had acted with uprightness and in- 
tegrity ; and that his greatest fault on that ocea- 
sion was, that hé did not commit the counse! of 
Fries to the public jail for their insolent, thei: 
arrogant, their contemptuous behaviour to the 
court; and I flatter myself that I shall be able 1 
show that my honorable client acted with the 
\same uprightness and integrity in the case of 
| Callender as I have shown he acted in the case 
of Fries. 

The second article goes on to charge Judg 
| Chase with overruling the objection of John 
| Basset, who wished to be excused from serving 
| on the jury in the trial of Callender, and causing 
| him to be sworn, and to serve on the said jury by 
| whose verdict Callender was convicted. 
| This article requires a discussion of the lay 
relating to challenges of jurors, and whether Mr 
Basset was legally sworn on that jury. Ani 
here again, as well as in the case of Fries, I meet 
with the most perfect novelties, for except in 
those trials I never heard of jurors, when called 
to be sworn, examined on oath whether they had 
formed, or formed or delivered, or whether they 
had formed and delivered an opinion on the sub- 
ject about to be tried. And here also let me ob- 
| serve that there is no just grounds for the charg: 
that Judge Chase from partiality administered 
| the oath differently in Callender’s case from the 
| manner in which he administered it to the jurors 
}in the caseof Fries; for Mr. Rawle, referring ' 
| his notes taken at the time, has told us that in th 
| case of Fries, one or two of the first jurors wer 
only asked whether they had formed an opinion, 

after which the question was put, whether he 
| had formed or delivered an opinion, but ultimate- 
\ly the question asked was, whether they had 
| formed and delivered an opinion, which question 
| was put to the greater part of the jurors; so that 

the interrogatory ultimately fixed upon in the case 
|of Fries is the same which was put to all th 
| jurors who were interrogated in the case of Cal- 
' lender. 
| I have, Mr. President, been in the practice o! 
| the law for thirty years. Before the Revolution 
i 
| 


| 
| 
| 
| 
| 








I attended, two or three years, the two counties 
on the Eastern Shore of Virginia—Sussex coun- 
ty in Delaware, and Somerset and Worcester !0 
Maryland; since the Revolution I have constant- 
ly attended the general courts on the Western 
and Eastern Shores of Maryland, and the ci\ 
and criminal courts of Baltimore county, and !0 
about six years several other counties in Mary- 
land. In the whole course of my practice, ! hav’ 
never known a single case, either civil or crim!- 
nal, in which the jurors have been, when called 
to the book, demanded to answer upon oath either 
of the aforesaid questions which the defendants 
counsel requested to be put to them. 


(aie 
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If either party choose to challenge a juror for | other person joined in the indictment, and cannot 
favor, on aecount of declarations made by the | be challenged, although as to the law arising in 
juror, the only ground for it is that he has used | the case he had not only declared his opinion, but 
expressions showing his determination to decide | even declared it on oath in the former trial. So, 
for one party or the other without regard to truth | also, is the case of a judge, whether he is to decide 
and justice. In which case the party makes his | the law only, as in jury trials, or the law and fact 
objection to the particular juror specilying the ex-| both, as here in the case of impeachments; his 
pressions uttered by the juror indicative of such _ knowledge of the facts in the cause is no objection 
occa- improper determination, and produces witnesses | to his acting as a judge, and he may be called on 
sel of to establish his objection ; for the juror cannot be | to give testimony, and yet give his decision in his 
their | examined on oath to substantiate the charge ; and, judicial capacity. In support of these principles, 
© the unless by mutual consent, the objection made must | in addition to the authorities adduced by my very 
ble to be decided, not by the court, but by triers. And | respectable colleague, (Mr. Key,) I will trouble 
1 the the only matter to be decided is, whether the | this honorable Court with Brookes’s Abridgment, 
ise of juror has made any declaration of a design to give | title Challenge, pl. 90, where he says: “Itisa 
> Case a verdict one way or the other, whether right or| cause of challenge to the favor if the juror has 
wrong; for if the juror made the declarations from | declared that should he be empanelled he would 
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his knowledge of the facts in the case, this would 


be no cause of challenge, nor any objection to his | 


being sworn on the jury. And as the juror him- 


| 


self against whom such objection is made cannot | 


be examined on oath, it follows, of course, he can- 


not be challenged for having formed an opinion, | 


but only for having delivered it, as third persons 
cannot know of an opinion being formed but by 
its having been delivered. 
served already, even the delivery of an opinion is 
no cause of challenge, if it appears to have been 
founded upon the juror’s knowledge of facts, and 
not from partiality. In consequence of this prin- 
ciple of law, it can be no objection against a juror 
being sworn, even though he should have the 


And, as I have ob-| 


most perfect knowledge of every fact relative to | 


the issue, to try which he is about to be sworn; 


on the contrary, the principal reason assigned why | 


trials ought to be by jurors from the vicinage, is 
the presumption that they will be best acquainted 
with the facts which will be put in issue for their 
decision. 

Suppose a person, summoned as a juror to try 
an indictment for assault and battery, or any other 
offence, had seen the offence committed and per- 


fectly knew the offender, it would be no cause of | ed the triers. 
challenge against the juror, nor could he for that | 


reason be rejected at the trial; on the contrary, 
the law considers him the better qualified to serve 


| 
| 
| 
j 
| 
} 


| 


in that case as a juror, in consequence of that | 


knowledge. 


If, in the instance I have put, such | 


juryman had declared that the criminal had com- | 
mitted an assault and battery, and that he was de- | 


termined to find him guilty, this declaration being 


founded on the knowledge of the juror as to the | 
truth of the case would be no ground for chal- | 
lenge; to support a challenge, the juror must | 


show an intention to act partially, through favor 
or malice. 


person serving as a juror because he is also a 
witness. 


And so far is it from being the case that a jury- 


It is, therefore, no objection to a) 


| law thus declared: 


man’s knowledge of the law, or his having de- | 
clared his opinion of the law arising in the case | 
to be tried, should be a cause of challenge, that, if | ‘ law several against each defendant, for one must 


two or more persons are indicted in the same in- 


dictment for the same offence, and one is tried | 


and convicted, a juryman, who served on that 


give a verdict for the plaintiff.” 

This authority shows that a declaration, as I 
have contended, must have been made; but I shall 
now also show that, as I have before stated, the 
declaration must be made from motives of partial- 
ity, that is, from favor or ill will, to the one or the 
other party. For this purpose I will read 2d Haw- 
kins, chapter 43, section 28: “ It hath been allow- 
‘ed a good cause of challenge on the part of the 
‘ prisoner that the juror hath declared his opinion 
‘ beforehand, that the party is guilty, or will be 
‘hanged, or the like. Yet it hath been adjudged 
‘that if it shall appear that the juror made such 
‘declaration from his knowledge of the cause, 
‘and not out of any ill will to the party, it is no 
‘cause of challenge.” This doctrine is as old as 
the seventh of Henry VI.; during whose reign it 
was determined that though a juror had said 
twenty times that if he was sworn he would give 
his verdict for one of the parties, yet, if he said 
this from the knowledge which he had of the mat- 
ter in dispute, and the truth of the case, such 
juror was indifferent; but, if he said this from 
any affection to the party, the juror in that case 
was favorable, and thus Judge Babington direct- 
See Brookes’s Abridgment, title 
Challenge. pl. 55. 

In Viner’s Abridgment, vol. 21, p. 266, we find 
the same principle recognised. It is there stated 
that “ifa juror says twenty times that he will 
‘pass for the one party, this is not a principal 
‘ challenge, for it may be that he speaks it for the 
‘notice which he has of the thing in issue, and 
‘ not for affection.” A decision in the seventh of 
Henry VI.. and another in the twentieth of the 
same King are referred to; and the authority 
from Brooke, Challenge, pl. 55, before mentioned, 
is in the note introduced with approbation, 

In 2 Hawkins, chapter 43, section 29, we find 
in confirmation of the positions I have taken, the 
“It hath been adjudged to be 
‘no good cause of challenge, that the juror hath 
‘found other persons guilty on the same indiet- 
‘ment, for the indictment is in the judgment of 


‘be convicted by particular evidence against him- 
‘self.’ The same principle is established by the 
decisions in vol. 4, State Trials, pages 141 and 175, 


trial, may be sworn on the subsequent trial of the | (which he turned to and read.) Volume 2, State 





459 


HISTORY OF CONGRESS. 46() 


Trial of Judge Chase. 


Trials, 255, 256, also show that, though a person | indulged them beyond what they were entitled to 
is a witness in the cause, it is no reason he should | by law. But, to proceed with Basset: What was 
not serve asa juror, and also the knowledge which | his situation? He expressed no wish to be excused, 
a juror may have of the case to be tried by him, | provided there would be no impropriety in his 
is no disqualification. It also shows how ques- | being sworn, but, from a delicate scruple, he in- 
tions of this nature are to be tried. formed the court that he had seen in the newspa- 

And to prove that the knowledge of the facts to | pers, extracts said to be taken from “ The Pros- 
be decided doth not in any degree interfere with | pect Before Us;” that he had no knowledge 
the right of a judge to decide in the case, and that | whether they were truly extracted, but if they 
any member of this honorable Court might be| were, and the context did not explain away the 
sworn as a witness, and yet give his decision in| apparent meaning of the extracts, he had made 
the cause, I will read an authority from State | up his opinion unequivocally that their author 
Trials, vol. 2, page 632, where Lord Stafford, on | came within the provisions of the sedition law. 


ST 


his trial, puts this question to the court. “If I shall 
name any of the House of Lords as my witnesses, 
can that exempt them from being judges?” The 
answer given by the Lord High Steward was, 
“No, my Lord, 1f your Lordship has any witnesses 
‘among my Lords here, they may oh testify fur 
‘you, and yet remain in the capacity of your 
‘judges, for my Lord of Strafford had a great 
* many witnesses, who were Peers.” 

Thus, though in this instance the judges had to 
decide both the law and the fact, the knowledge 
of any one of them in no respect formed an ob- 
jection to his deciding as a judge. 

I have said, also, that a juror cannot be exam- 
ined on oath to prove that he has made any decla- 
ration which would be a good cause to challenge 
him for favor. To support this position, I will 
trouble the honorable Court with two authorities. 
The first from Leitch’s edition of Hawkins, 2d 
vol., page 589, in the note. In the text itis men- 
tioned as a cause of challenge, “that a juror hath 
said the prisoner is guilty, or will be hanged, or 
the like,” &c. In the note it is stated that the 
prisoner shall not examine a juror, concerning 
such matter, on a voir dire, because it sounds in 
reproach. 

he second, from Cooke’s case, 1 Salk. 153, 
where it appears that Cooke, being indicted for 


But let us suppose that Mr. Basset had actually 
seen and read “The Prospect Before Us,” and 
had found the extracts fairly taken from it, and 
had formed and declared his opinion. that it was 
a publication which came within the sedition 
law ; as to Callender, it would have amounted to 
no more than this, that if he was the author or 
publisher, and could not prove the truth of his 
charges, and had published them maliciously, to 
defame the President of the United States, he 
ought to be punished. And what honest man 
ever thought differently? None, whom I ever 
heard speak of the book. Whether the extracts 
he had seen agreed with the contents of the book; 
whether the context supported the apparent mean- 
ing; whether the charges were true; whether 
Callender was the author or publisher; and if so, 
whether he wrote or published them maliciously 
to defame, &c., were subjects of which Mr. Basset 
was ignorant, and on which he had declared no 
opinion. On these questions he was at liberty 
freely to decide, according as the evidence in the 
ease should justify him. 

But, it is said, this opinion formed, and declara- 
tion made, was improper, because they say the 
criminal ought to have the law and the fact both 
decided by the jury ; and a juror should have his 
opinion as little made up on the law as on the fact. 





high treason, offered to ask the jurors when called, | Hence, then, we are to infer, that as want ol 
in order to challenge them, “if they had not said | knowledge of the law is the best qualification for 
he was guilty, or would be hanged.” And, by the | a judge, so the ignorance of the law is the best 
court, “ this isa good cause of challenge, but then | qualification for a juror; and yet, we are told 
the prisoner must prove it by witnesses, not out of} that a juror has a Constitutional right to deter- 





the mouth of the juryman.” 

With these observations, I shall rest the question 
as to what disqualifies a juror, and shall proceed 
to examine whether Basset was improperly or il- 
legally sworn upon that jury which tried Callen- 
der. I have shown that he might not only have 
formed, but delivered an opinion respecting the 
conduct of the criminal, and yet that, unless his 
declarations tended to prove that he did not mean 
to give a just and impartial verdict, but to decide 
against propriety and right, he was competent to 
be sworn on the jury. ‘he question which was 
put to the jurors by the court, no law required to 
be put, nor was any of the jurymen bound by any 
law to answer the question; and the judge was 
perfectly correct when he said, upon the counsel 
insisting that the indictment should be read to the 


mine the law, and that too, in defiance of th 
opinion of the court! Thus, it seems, the more 
ignorant they are, the greater our security for ob- 
taining a just decision! I admit, the greater their 
ignorance, the better will they be qualified for 
taking what is contended to be the due impression 
from the exercise of what, we are told, is the Con- 
stitutional right of counsel! 
But, in this case, as appears from the testimony, 
there were others besides Callender, concerned in 
printing and publishing “The Prospect Before 
| Us ;” suppose some other person, for instance, Mr. 
Rind, had also been indicted; that, on the trial ot 
Rind, Mr. Basset had served as a juror, and had 
| found him guilty; that Callender had afterwards 
been brought to trial, and) Mr. Basset had been 
called as a juror, he could not be set aside, accord- 


urors, and that they should then be asked if they | ing to the authorities I have produced, although 


ad formed or declared an opinion as to the/in the case of Rind he had, and that on oath, de- 


charge in the indictment, thatthe court had already 


clared his opinion of the law. 
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Mr. Basset, altiiough being possessed of a libe- | no hopes of saving him unless by establishing the 
ral fortune he doth not now practice, was bred to unconstitutionality of that law. “it 
the law; his legal knowledge was such that he | But even had Judge Chase known the political 
could not doubt but that such publications as “The | principles of Mr. Basset to have been federal, it 
Prospect Before Us,” came under the provisions | would not have justified him in excusing him 
of the sedition law. And it is, for this reason, | from being sworn ; nor would he have been justifi- 
that the Managers contend that he ought not to | ed in setting aside a juror because he was a repub- 
have been sworn. Yes, sir, this very knowledge | lican, unless there had been in each case some 
of the law which rendered him a more proper | other legal objection. There is no distinction be- 
character to serve on the jury, is by honorable | tween the two cases; the political principles of a 
Managers insisted on as what ought to have been | man is not the test of his fitness to serve asa 
his disqualification! And yet they contend that} juror. If Mr. Basset had been exempted from 
the jury have the uncontrolable right to decide | being sworn on the jury in consequence of the 
upon the law! scruples he suggested, the court must have ex- 

Suppose, Mr. President, a person to be indicted | empted all who should make similar excuses, or 
for an assault and battery, or for burglary; if any | they must have given just cause for complaint. 
person should be summoned on the jury who had | It was the duty of the court to direct the Jurors to 
so much common sense and general information | be sworn, as they were called, against whom 
as to know that the man who comes behind the there was no legal objection. I flatter myself, I 
back of another and knocks him down, is guilty | have sufficiently shown that, against Basset, there 
of an assault and battery, he would be unfit to) was no such objection; that the judge was not 
serve as a juror in the first case; or to know that only free from impropriety in directing him to be 
if a man breaks into a dwelling-house in the night sworn, but that his conduct would have been cen- 
time, and steals therefrom, such offender is guilty | surable had he acted otherwise; and here, sir, I 
of burglary, he would be equally unfit in the last conclude my observations upon the second article 
case. of impeachment. 

Hence, then, it follows that, in the opinion of | I now come, Mr. President, to the third article, 
the honorable Managers, that as judges ought to | Wherein my honorable client is criminally charged 
have no previous knowledge of the law, relative | for the rejection of the evidence proposed to be 
to cases which are to be tried before them; so, derived from Colonel John Taylor. ' 
also, jurors ought not to have any knowledge of| _ In this part of the case the facts are admitted. 
what is the law, in cases to be tried before them; The next question of law, therefore, which pre- 
and that if any juror, with such legal knowledge, | sents itself for discussion is, whether or not Col. 
should be summoned, he ought not to be admitted ‘T'aylor’s evidence ought to have been received, or 
to serve, unless, indeed, he ean be rendered prop- | was properly rejected. Here again I must ob- 
erly qualified by the application of the India rub-| serve that the honorable Managers, to support 
ber, or by the use of the Lethean waters; by the their charge, resort to principles which are to me, 
one mode or the other, to be reduced to that happy | to the last extremity, strange and novel. Weare 
state of ignorance thought by the Managers to be | told that the court has no right to order questions 
the essential requisite of a juror. | which are meant to be put to a witness to be re- 

I would, before I conclude this subject, remark | duced to writing. Nay, that the court have no 
upon an observation made by one of the honora-! right to know what evidence is meant to be given 
ble Managers (Mr. Campbell;) he has charged | by the witnesses, or its connexion with other tes- 
Judge Chase with having caused Mr. Basset to be | timony, or its bearing on the cause, but to receive 
sworn as one of the jury for the very purpose of , it drop by drop, as the counsel think proper to 
convicting Callender, from his knowledge of Bas-| deal it out. In answer to these extraordinary 
set’s political principles. ideas which we have had thus introduced, I must 

My worthy colleague (Mr. Key) has with great be permitted to assert that the court have, in my 
strength of argument shown that Judge Chase | opinion, an undoubted right to require of the coun- 
could not, from the facts proved, be otherwise sel that they should open their case, explain the 
than a stranger both to the person and to the po- | nature of the evidence meant to be given, and on 
litical principles of Mr. Basset. But lam aware the production of a witness, state what they ex- 
that, in reply, it will be said the declaration Mr. pect to prove by such witness. In the course of 
Basset made in court showed what were his polit- my practice it has been the usual method of pro- 
ical sentiments. He only there declared that | ceeding for counsel to conduct themselves in this 
“ The Prospect Before Us,” if the extracts he had | manner, and on this subject MeNally, in his rules 
seen were justified by the book, was a seditious of evidence, page 14, expressly lays it down asa 
publication. This could be no proof that he was | rude, “that counsel ought not to call a witness 
a federalist. I never knew a gentleman of any without first opening to the court the nature of 
political principles that did not uniformly declare, | the evidence they intend to examine into. This 
that if the sedition law was Constitutional, that, has been oflen solemnly adjudged, though not 
publication was clearly within the provisions of | strictly adhered to in practice.” And in page 
the law. Even his counsel have declared that | second he gives us as the first rule, “ that no evi- 
they did not appear on his account, that they de- | dence ought to be admitted to any potnt but that 
spised the wretch, and considered him as a dis- | on which the issue is joined.” But howisa court 
grace to society. They have declared they had | to prevent, and it is only the court which can 
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prevent, evidence being admitted which is not 
pertinent to the point on which the issue is joined, 
unless they are first informed what evidence is 
meant to be given? It is then upon the authority 
of McNally established that the court have the 
legal right to know what counsel mean to prove 
by a witness; and having that right, they may 
exercise it whenever, in their discretion, they may 
think it necessary. 

To determine, therefore, whether they acted 
correctly in rejecting the testimony of Colonel 
Taylor, let us examine what testimony they hoped 
to obtain from him; and for this purpose, what 
were the questions proposed to be put to him.— 
They were, 

1st. Did you ever hear John Adams express any 
sentiments favorable to monarchy, or aristocracy, 
and what were they ? 

2d. Did you ever hear Mr. Adams, while Vice 
President, express his disapprobation of the fund- 
ing system ? 

3d. Do you know whether Mr. Adams did not, 
in the year 1794, vote against the sequestration of 
British debts, and also against the bill for suspend- 
ing intercourse with Great Britain ? 

Colonel Taylor’s testimony was offered as be- 
ing relevant only to one set of words stated in the 
two counts of the indictment, to wit: “he (mean- 
ing the said President of the United States) was 
a professed aristocrat; he (meaning the President 
of the United States) had proved faithful and 
serviceable to the British interest—(inuendo) 
against the interest and welfare of the United 
States.” ; 

Need I state to this honorable Court, that words 
which do not in themselves, or on the face of them, 
purport anything criminal, cannot be made so, or 
considered as libellous, but by laying an inuendo, 
giving them a criminal meaning, without which 
they would be innocent ; and, also, that the crim- 
inal meaning laid in the inuendo must be strictly 
proved ? 

Let us now examine the set of words to which 
Colonel Taylor’s evidence was meant to apply ; 
they were without any inuendo, as follows: * He 
was a professed aristocrat; he had proved faithful 
and serviceable to the British interest.” 

This sentence consists of two separate distinct 
clauses or parts; the first, that “he was a professed 
aristocrat ;” the second, that “he had proved faith- 
ful and serviceable to the British interest.” I ask 
this honorable Court if either of these clauses or 
parts, of themselves, and, without an inuendo, 
carry with them any charge of criminality, or any 
thing libellous? To say that a man is an aristo- 
crat, a democrat, or a republican, is not of itself 
charging the person with anything criminal, nor 
is it slanderous, unless indeed the charge is ac- 
companied with an inuendo, stating that, by the 
epithet so wsed, something very bad was intended ; 
and that Government would indeed merit con- 
tempt in which a person should be punished upon 
such a charge. So, also, to say that a man had 
been faithful and serviceable to the British in- 
terest charges him with nothing criminal, and 
therefore cannot be slanderous, because the Brit- 
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ish and the American interest in many instances 
have been and may be the same. 

There may be a variety of instances in which 
the interest of two nations may concur. There 
have been many in which the interest of America 
and of Britain did concur; many also in which 
the interest of America and France have com- 
bined. In the first instance a man may have been 
faithful and serviceable to Britain; in the other 
to France, without the violation of any duty to 
the United States—without having been guilty 
of the least criminality. 

The sentence then taken altogether, connecting 
the two clauses, does not of itself import anything 
criminal, and consequently is not slanderous, if it 
remained without any inuendo; and if it was free 
from an inuendo, being not slanderous, would not 
require any evidence relative thereto. Nay, it 
would be no part of the charge put in issue, for 
in legal construction it is only such part of the 
publication stated in an indictment which is slan- 
derous ; that is the point in issue. 

I will now, sir, read that part of the indictment 
in connexion with the inuendo: “He (meaning 
the President of the United States) was a pro- 
fessed aristocrat.” Here there being no inuendo, 
this clause or part of the sentence remains in its 
primitive innocency ; he (meaning the President 
of the United States) had proved faithful and 
serviceable to Great Britain” This of itself, as I 
have observed, is perfectly innocent; but here 
comes the inuendo with its sting in its tail—* in- 
uendo, against the interest and welfare of the 
United States of America.” Thus it was only 
the daiter clause in the sentence that was pre- 
sented as being libellous; and how was that part 
of the sentence to be justified? By showing that 
the President had, in the high station he had oc- 
cupied, prostituted his character by sacrificing the 
interest of the United States to the interest of 
Great Britain. And how was this justification to 
be proved? Not by any answer Mr. Taylor could 
give to the first question, for that, as far as his 
answer could have relation, could only relate to 
the first clause ; but that clause being of itself in- 
offensive, and not made criminal by any inuendo, 
was no part of the criminal charge in issue, but 
was merely introduced as being part of a sentence, 
the latter clause of which was only charged to be 
criminal. Any evidence from Colonel Taylor as 
to the first clause was therefore totally beabevant 
as not going to the point in issue, and as only go- 
ing to prove the truth of what was neither stated 
nor relied on as being criminal, and therefore was 
properly rejected by the court. 

As to the second question, to wit: “ Whether 
Mr. Adams, while Vice President, had expressed 
his disapprobation of the funding system?” The 
question could not be in any degree relevant to 
the one or the other clause in the sentence.— 
Whether Mr. Adams expressed his disapprobatiou 
while he was Vice President, of the funding sys- 
tem, or not, could in no respect go to prove or 
disapprove his being a professed aristocrat, or his 
having sacrificed the interest of the United States 
to the interest uf Great Britain. The court there- 
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fore, considering this question totally irrelevant to 
the “point in issue,” did as was their duty to do, 
they refused to suffer it to be put to the witness. 
So much for the two first questions. We now 
come to the third. respecting the votes of Mr. 
Adams, when Vice President, against the bill for 
the sequestration of British debts, and the bill for 
suspending intercourse with Great Britain. For 
the conduct of my honorable client in refusing to 
permit this question to be put to Colonel Taylor, 
two reasons may be assigned; the first, that if the 
fact was as stated, it could not be proved by 
Colonel Tayler. The second, that if the fact was 
established, it would be totally immaterial to the 
issue. Colonel 'Taylor’s evidence was not the 
best which the nature of the case admitted. | 
will not say that the traverser, in order to prove 
this vote, was under the necessity of procuring a 
copy from the Journal of the Senate, properly 
authenticated by their clerk, but he certainly 
ought at least to have produced a printed copy of 
the votes and proceedings of the Senate as pub- 
lished by them. One thing at least is certain, 
that the traverser could not consistently, with 
rules of law, give parole evidence to establish the 
vote of Mr. Adams, and therefore that Colonel 
Taylor could not be legally examined on that sub- 
ject. But I will go further in defence of my cli- 
ent, and will say, that if they had had the best 
possible evidence of the fact, if they had had an 
attested copy from the records of the Senate. the 
judge would have departed from his duty if he 
had permitted the evidence which was wished to 
have been obtained from Colonel Taylor to have 
been given to the jury. Ought any evidence to 
be given to a jury which is not proper and perti- 
nent to prove the fact in issue, or to prove some 
fact from which the fact in issue ought legally to 
be inferred—evidence not relevant to the point 
before the court and jury ? Was not, as to this 
part of the charge, the fact in issue, whether Mr. 
Adams had swerved from his duty by intention- 
ally prostrating the interest and welfare of his 
country to the interest and welfare of Great Brit- 
ain? Should nota charge of so atrocious a nature 
be proved by some direct act of this criminal sac- 
rifice of the interests of the United States to the 
interest of Great Britain, or by the proof of some 
other act from which such criminal sacrifice must 
and ought on principles of law to be clearly and 
necessarily inferred? And what was the proof 
proposed to be offered for this purpose ? That upon 
the question whether British debts should be se- 
questered, and whether our intercourse with Great 
Britain should be suspended, after full discussion 
one-half the members of the Senate voted in favor 
of those measures, and one-half of the Senate 
against them; and that in this situation Mr. 
Adams thinking them of too hazardous a nature. 
and such as might involve our country in a war, 
did not choose to take upon himself so great a re- 
sponsibility as to give his casting voice in the 
affirmative. 
_T have, Mr. President, neither time nor inclina- 
tion to enter into a discussion of either the pro- 
priety or policy of those measures, but I have no 
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hesitation to express my belief, that the honorable 
members who voted for or against those measures, 
were equally actuated by the same purity of mo- 
tive. That those who voted on the one side or 
the other acted from the sincerest desire to pro- 
mote what they respectively considered the best 
interests of their country. 

Shall then the rejection of the evidence, that 
Mr. Adams, on measures in fiert, on which the 
Senate was equally divided, gave his casting vote 
with the Senators whose political sentiments ac- 
corded with the then majority; and which evi- 
dence, if admitted, would have proved nothing, 
be considered as a ground of impeachment? I say 
evidence, which, if admitted, would have proved 
nothing; for that act of Mr. Adams certainly 
would not have proved that he had corruptly and 
wickedly sacrificed the interest and welfare of the 
United States to Great Britain; nor would it have 
proved anything, from which such sacrifice ought 
legally and necessarily to be inferred. Where is 
the man who would dare say, that the members 
of the Senate who voted for or against the bill for 
sequestration of British debts, and the suspension 
of our intercourse with Great Britain, acted from 
corrupt motives? Is there a member of this hon- 
orable Court who believes that the Senators who 
voted against those measures were actuated by a 
desire to promote the interest of Great Britain at 
the expense of their own country ? Or, that those 
who voted in favor of those measures were ac- 
tuated by a desire to promote the interest of 
France at the same expense? The heart of every 
member of this honorable Court, I am confident, 
revolts at the idea! Ought then any judge to have 
suffered this act of Mr. Adams to have been of- 
fered to a jury as evidence directly to establish 
that he had wickedly and corruptly preferred the 
interest and welfare of Great Britain to that of 
the United States, or as an evidence from which 
the jury ought, upon legal principles, necessarily 
to infer that he had thus acted ? 

The judge wo would have permitted such evi- 
dence to have been given for such purpose, in my 
opinion, ought much rather to be impeached for 
his conduct, than the judge who should reject it. 

It is the sole province of the court to determine 
what evidence shall go to the jury, either as prop- 
er, directly to prove the fact in issue, or to prove 
any facts from which that fact ought to be inferr- 
ed. The court are the sole judges of the compe- 
tency and admissibility of the evidence—the com- 
petency depends upon its legality ; the admissibil- 
ity upon its relevancy to the question in issue. If 
illegal, it is their duty to reject it; but though le- 
gal in its nature, yet if not relevant to the pointin 
issue, it ought equally to be rejected; because its 
production only wastes time, and has a tendency 
to mislead the jury. 

The right of the court to decide what evidence 
shall go to the jury I never heard questioned till 
in the course of this trial. The honorable Mana- 
gers appear disposed to advocate a different doc- 
trine, and as they claim the right that the jury 
should decide the issue without regarding the opin- 
ion of the court as to the law, so they seem to think 
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that the court ought not to restrict the evidence | three years. If. on the trial of the cause the plain- 
to the jury. And hence they have expressed | tiff provesan acknowledgment of the debt within the 
some indignation against my honorable client, be- | limited time, the court will instruct the jury, that, 
cause he told the counsel in Fries’s case that they | if they believe that fact, they ought to find from 
might go on as they pleased, but still subject to | it, as being sufficient evidence for the purpose, the 
the direction of the court as to what evidence they | fact in issue, that he did promise to pay. Yet, if 
might offer. On that occasion they exclaimed | the jury was to find a special verdict, stating that 
* the court took upon themselves to decide what | within three years the defendant had acknowl. 
evidence should go to the jury! But perhaps that | edged the debt, the court could not give judgment, 
evidence which might have been rejected might | but must order a venire facias de novo, because 
have influenced the decision of the jury, and as | the jury would not have found the fact in issue, 
the jury have a right to decide the law, uncontrol- | but only a fact which was, as evidence, sufficient 
led by the court, they ought to have before them | to have justified them to have found by their 
all that evidence which might possibly influence | verdict that the defendant assume. Again, in the 
their decision !’ Charming doctrine! Thus the | case before supposed, if evidence was given to the 
jury are not only to decide the law on the issue, | jury that the defendant had acknowledged the 
ut likewise all questions of law which arise upon | debt as aforesaid, the court would instruct the 
the proceedings in the cause and upon the evidence | jury that upon that evidence they ought to find 
that is to be admitted. The honorable Managers | the defendant had promised; and if the jury did 
seem to forget that itis only in consequence of the | not give their verdict for the plaintiff, the court 
right of the jury to give a general verdict that they | would grant a new trial. So, sir, in an action of 
get incidentally the power of deciding the law in | trover and conversion. If it was proved that the 
any case, but that this cannot in any manner ena- | defendant had the thing in possesston for the con- 
ble them, either as to power or right, to have any | version of which the suit was brought, and evi- 
control over the court in any collateral questions. | dence is given that the plaintiff demanded the 
The maddest enthusiast that ever yet advocated | article from the defendant, and that he refused to 
the rights of jurors, has never questioned the right | deliver it, though this is not itself a conversion, 
of the court to determine upon the competency and | and if the jury was to find a special verdict stat- 
admissibility of evidence. Such being the law, it | ing these facts, the court could not give judgment, 
was the duty of Judge Chase, when the question | yet the court would direct the jury that, upon 
meant to be established was, that Mr. Adams wick- such fact being proved, they ought to find the fact 
edly and corruptly sacrificed the interest of the | in issue, to wit, the conversion; and if the jury 
United States to Great Britain contrary to his du- | was not to find for the plaintiff the court would 
ty, to prevent the vote of Mr. Adams on that oc- | grant a new trial. Again, in the case of an action 
casion being givenin evidence to the jury, eitheras | brought to recover money, and the statute of lim- 
proper directly to prove the fact, or from which | itation pleaded; if the defendant acknowledges 
they ought necessarily toinferit. And I again re- | the justice of the debt, but at the same time abso- 
peat, if he had suffered such evidence to have been | lutely and unequivocally declares that he never 
iven to them as proper and relevant, he would | will pay any part of it, the court would instruc! 
bie been much more deserving of impeachment. | the jury that upon such evidence they could not 
I have stated that there are two ways of proving | find for the plaintiff, for that the acknowledgment 
the issue—either by directly provimg the fact in | of the debt being only presumptive of a promise 
issue, or by proving some fact frorfi which the fact | to pay, that presumption was taken away when 
in issue ought legally to be inferred; and that, in | the acknowledgment was accompanied with a 
the one case and the other, the court are the judges | direct unequivocal declaration that he never would 
as to the competency and the admissibility of the | pay any part of it. So in the case of trover and 
testimony. But I go further; it is the court who | conversion, if the thing in question was large, 
have a right to determine whether or not the fact | heavy, and unwieldy, as a large piece of mahog- 
in issue ought to be inferred from a fact proved, | any or other timber, and when the delivery of 1 
or what fact being proved will justify a jury in in- | was demanded, the defendant was to refuse trou- 
ferring and accordingly finding the fact in issue. | bling himself on the occasion, but to direct him 
I will, sir, explain my meaning—the question in | to where this ponderous article lay, and tell him 
issue is a grant or no grant of a tract of land; the | that he might take it into his possession when he 
grant is the fact to be ‘established ; no grant can | pleased; the court would certainly say there was 
be produced, but evidence is given of possession | no proof of conversion—the prima facie evidence 
for a great length—a regular transference of the | being defeated by the circumstances of the case. 
property as having been granted—pay ment of rents I have introduced these cases by way of illus- 
to the successors of the supposed grantor, &c.; the | tration; and to show that the court determines 
court not only determine what testimony is proper | what is proper evidence to prove the fact in issue. 
to establish these facts, but they direct the jury | from what fact the fact in issue may be inferred, 
that, if they believe the evidence, they then ought | and also what evidence is admissible to prove 
to find thata grant had been given. On this point | this secondary fact; and therefore as the vote 
I refer to Cowper, page 112, and 12 Coke, 2. So, | given by Mr. Adams of which Callender wished 
sir, if, in an action of indebitatus assumpsit for mo- | to give evidence was not sufficient to prove di- 
ney due, the defendant pleads the act of limitation, | rectly the charge that Mr. Adams had wickedly, 
and the plaintiff replies a promise to pay within | and against his duty, sacrificed the interest of lis 
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country to that of Great Britain—nor was a fact | produced as law is not void, a mere nullity, a dead 
from which the jury, on principles of law, ought | letter; or in other words whether such a law is in 
to have inferred it; and [ am sure no person will | existence. The maddest enthusiasts for the rights 
attem pt to support the contrary, therefore, that my | of jurors, their most zealous advocates, have never 
honorable client instead of being impeachable for | contended for such a right before the cases of 
rejecting such evidence, would have exposed him-| Fries and Callender. Whether a law exists, 
self to censure had he admitted it. whether a law has been enacted, whether a law 

Nor can I doubt but that the respectable coun- | has been repealed, whether a law has become ob- 
sel who were concerned for Callender, would have | solete or is inforce? The decision of these ques- 
cheerfully acquiesced in and approved of my tions hath always been allowed the exclusive 
honorable client’s conduct in this respect, had it| right of the court. The power of the court to 
not been for a cause, which they honestly ac-| decide exclusively upon these questions hath 
knowledged—their extreme ignorance of the law | never been before controverted. Nay, the very 
which relates to the doctrine of libels ; and which | right claimed on behalf of jurors, that they may 
had induced them to use every exertion to obtain | determine what is the true construction of the 
a continuance of the cause to a future term; that | law, and whether the case is within its provisions, 
in the mean time, either in their own offices, or | of itself necessarily presupposes, and is predicated 
under the instruction of some legal character, they | upon the eaistence of a law, the construction or 
might acquire a more accurate knowledge of that | meaning of which they are to determine. It has 
branch of the law. An indulgence that it seems indeed been seriously questioned, and that by gen- 


they could not prevail upon the court to give—| tlemen of great abilities, whether even the Judi- 
for the refusal of which, however, | hope my honor- | ciary have a right to declare a law, passed by the 
able client will not be thought impeachable. | Legislature, to be contrary to the Constitution 


I have now, sir, finished my observations on the | and, therefore, void! I shall not enter into an 
third article, and am under the direction of this | examination of that question, but I have no hesi- 
honorable Court whether I shall proceed to the} tation in saying that a jury have no such right, 
fourth, or wait till they take some refreshment. | that it never was intended they should have such 
(It was now three o’clock, and the Court adjourned | right, and that if they had the right, we might as 


for half an hour.) | well be without a Constitution. 
{The Court having again met, Mr. Martincone| The first specific instance of my client’s unjust, 
tinued. | | partial, and intemperate conduct, which is stated 


I shall now, sir, proceed to the fourth article, | in this fourth article is, that he compelled the 
which charges the respondent’s conduct to have | traverser’s counsel to reduce to writing the ques- 
been marked during the whole course of the trial | tions which they meant to propound to Colonel 
by manifest injustice. partiality,and intemperance. | Taylor. The correctness of this procedure will 

From the evidence it certainly appears that depend on the question whether the court had by 
Judge Chase prevented the counsel from arguing | law such a power, for if such a power was pos- 
to the jury that the sedition law was unconstitu- | sessed by them, it is to be presumed that they, on 
tional; and this seems to have given rise to a. that occasion, exercised it according to their best 
great portion of the altercation and ill humor be-| discretion, nor can it be inferred that their con- 
tween the court and the bench. | duct was criminal, because the procedure was 

I admit that the Constitution gives to a crimi-| novel in Virginia. There are cases in which the 
nal the right of having counsel; but the Consti- | practice of a court may be considered the law of 
tion has not defined the rights or duties of counsel, | the court; but these are not in any manner analo- 
or to what extent they are to exercise them. One gous to the case in question; nor do I find the 
thing, however, is certain; that they have no Con- | practice of the State courts is obligatory “in any 
stitutional right to impose upon the court or mis- | case of this kind on the courts of the United 
lead the jury. States.’ My honorable client did not consider 

When Callender’s counsel contended that if the | what was usual in Virginia, but what was correct 
jury have a right to decide questions of law, then | and proper; he knew that the law authorized him 
the Constitution being the supreme law of the| to make this demand. In Maryland; where he 
land, the jury must of course have the power of | imbibed his legal knowledge, and where at the 
deciding on the constitutionality of a law; the bar and on the bench he had carried it into prac- 
judge might well say it was a non sequitur. tice, nothing was more common than for ques- 

What has been allowed to the jurors as their in- | tions to be reduced to writing at the request of 
cidental right on the general issue? Not to de-! counsel, or at the request of the court. If counsel 
cide whether there is an existing law, or whether | doubt of the propriety of the evidence meant to 
a law is in force, but to declare the true construe- | be drawn from the witness, or the correctness of 
tion of an ezisting law, and whether the case at | the question meant to be propounded to him, they 
issue comes within the true construction of such | have a right to request it to be reduced to writing. 
law. | So also, if the court, witnout whose approbation 

But those who contend that the jury have a| no testimony can be given to a jury, and whose 
right to determine the constitutionality of a law, | duty it is to prevent improper testimony to be 
insist not for the power of the jury to decide its | given, has reason to suspect an intention to intro- 
true construction and whether the prisoner’s case | duce such evidence, they have a right, and they 
comes within it, but to decide whetler what is| ought to require the questions to be reduced to 
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writing, that there may be no misapprehension of some time. Judge Chase, had he wished that 


the tendency of the question, and that they may 
more deliberately decide whether it is proper to 
be put to the witness. And in this case, the 
counsel were not required to reduce their questions 
to writing in the first instance, or before they had 
stated what they had meant to prove, as hath been 
suggested. When Colonel Taylor was called and 
sworn, the court desired to be informed what they 
meantto prove byhim. McNally is an authority 
that in so doing they acted legally. The counsel 
stated the facts, to prove which Colonel Taylor 
was called; upon which, the court doubting the 
admissibility of the testimony directed the ques- 
tion to be reduced to writing for their considera- 
tion. It cannot fora moment be seriously con- 
tended, but that the court had a right so to do. 
As my respectable colleague (Mr. Key) has ob- 
served, the practice of this honorable Court dur- 
ing this trial, hath perfectly sanctioned that part 
of my client’s conduct. If at any time a question 
has been put, the propriety of which hath been 
doubted, it has been directed to be reduced to wri- 
ting. It is true, that this has been, principally, 
when an objection has been made by the counsel ; 
but there can be no doubt, that if any honorable 
member of this court had apprehended the ques- 
tion to be improper, the court would have hada 
right, and would have directed the question to be 
propounded in writing for their consideration. 
The propriety, the principle, in each case is the 
same. On this part of the charge I need not 
dwell any longer. 

The next instance of the judge’s conduct speci- 
fied in this article is his refusal to continue Cal- 
lender’s case to the next term, notwithstanding 
the affidavit filed, and the applications made. On 
this subject, I shall not make many observations 
as to the law; but [ may venture to assert that 
the conduct of Judge Chase in this instance also 
appears to have been free from any corrupt or 
oppressive motive or design; no part of his con- 
duct on this occasion has been produced to show 
that he entertained a disposition to prevent Cal- 


lender from obtaining the testimony of his wit- | 


nesses, or deprive him of the necessary time to 
procure their attendance. Let it be recollected 
that the first affidavit prepared and proposed to be 
filed in order to obtain a continuance of the cause 
was a general affidavit. 


as adopted in England and the United States, at 
least in Maryland, a supplemental affidavit can- 
not in a case of this nature be received. 

If, then, Judge Chase had wished that Callender 
should have been, at all events, prevented froma 
continuance of his cause, he would have suffered 
them to file their general affidavit. 

According to the laws of England, and so is 
the law considered in Maryland, to entitle the 


showing what witnesses he wants—what he ex- 
pects to prove by them—that he has used due dil- 
igence to procure them—and that he has a rea- 
sonable expectation to procure their attendance at 





By the laws of England | 
a general affidavit is not sufficient to entitle the 
party to a continuance, and upon principles of law | 


| Callender should be deprived of a continuance of 
his cause, would have suffered them to file their 
general affidavit, but what was his conduct? De- 
sirous they should not improperly and hastily 
commit themselves, and lose advantages to which 
they might be entitled, he gave them a vaution, 
| and time till next day to profit by it. On the nex: 
day they did, it is true, file a specral affidavit ; but 
| this special affidavit, so drawn up, under the cau- 
tion given them by the court, is not such as can, 
in any degree, stand the test of legal investiga- 
tion, even under the authority which one of 
_the honorable Managers (Mr. Rodney) hath this 
| day introduced. Callender did not, in his affida- 
| vit, state that he expected to be able to procure 
| his witnesses at the next term, the term after, or 
}atany term. He also stated that there were cer- 
tain books necessary for his defence, but he could 
| not state tiat he had endeavored to procure them 
| before, or that he expected to get them against the 
/next term. And surely, if when Callender wrote 
_ that libel, he founded any part of his charge upon 
| books which had been published, he ought to have 
/had them by him when he wrote and published, 
/and to have kept them by him for his defeace 
| whenever he should be called upon to answer for 
that publication, and could have no right to claim 
/a continuance for the purpose of obtaining such 
| books. One of the honorable Managers, (Mr. 
| Rodney) has this morning referred us to 6th vol. 
| Bacon’s Abridgment, from page 650 to 652, upon 
the subject in contest, the mode of putting off a 
trial, and there, as he acknowledges, aud as the 
authority enforces, “if there is any cause of sus- 
‘ picion that delay is the object, the court should 
‘ be satisfied, from circumstances, that the person 
‘absent is a material witness ; that the person ap- 
‘ plying has been guilty of no laches or neglect; 
‘and that he is in reasonable expectation of being 
‘fable to procure his attendance at some future 
‘time.” That the court had, in Callender’s case, 
just reason to believe that delay was the sole ob- 
| ject of the counsel, no person can doubt. Nay, 
the counsel themselves have upon oath declared 
‘that delay was their object; that they had no 





_ hope or expectation that witnesses could be of any 


‘service to them; that they considered Callender’s 
cause desperate, if the law was Constitutional; 
and that their great object was to continue the 
cause to another court, that it might not be tried by 
mv honorable client, of whose conduct in the case 
of Fries they had heard, and against whom they 


‘had formed, it seems, the most decided prejudices. 


This authority, then, produced by the honorable 
Managers, perfectly justifies the conduct of my 
client in refusing, upon that affidavit, to continue 
the cause to the next term. The court was then 
sitting to hear the charges brought before them; 


| it was their duty to have them determined with- 
/ out unnecessary delay, that if the party was 1n- 
party to a continuance, he must file an affidavit | 


nocent he should be acquitted ; if guilty, he should 
be brought to speedy punishment. The same 
honorable Manager has, from the same authority. 
shown “that, upon the particular circumstances 0! 
‘the case the court will make a rule for putuung 
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‘ off the trial of a cause to the second term after 
‘the rule for putting off the trial is made.” I ad- 
mit the law, and will therefore readily admit that 
if an affidavit had been made by Callender, stat- 
ing that he expected to be able to prove certain 
facts, stating what the facts were, by witnesses, 
who, from their particular situation, could not 
with any probability be produced before the second 
term, after the affidavit, and could then prob- 
ably be had, the court might with propriety, and 
perhaps ought to have continued the cause to the 
second court, but no such affidavit was made; 
therefore, not having made out such a case, they 
have no reason to complain that they had not the 
benefit of it. They did not even swear that they 
expected to be able to procure the attendance of 
their witnesses at any time whatever. 

A case has also been referred to in Cowper’s 
Reports, where the defendant wanting the testi- 
mony of a witness who lived out of the jurisdic- 
tion of the court, and the court not having the 
power to issue a commission to obtain his testi- 
mony, the court declared that if the plaintiffs 
would not consent to have the deposition of such 
witnesses taken to be read at the trial, they would 
continue the cause indefinitely. The honorable 
Manager has further said, that though in England 
the court cannot issue a commission to examine 
witnesses, yet here the court has a power to issue 
acommission for that purpose. The honorable 
Court will recollect that the case of Callender was 
acriminal prosecution. I doubt whether the court 
has any power in a criminal case to issue a com- 
mission to examine witnesses for or against the 
presecution. Ido not know of any law which 
gives them that power. If the honorable Mana- 
gers know of such a law, they will be so obliging 
as to refer us to it. But I will take up the objec- 
tion upon each view. Suppose a commission 
might have been issued, the counsel of Callender 
did not apply to the court to grant a commission, 
and to continue the cause till the commission was 
returned; suppose a commission could not be 
issued, Callender’s counsel did not apply to the 
Attorney General of the district for his consent 
that these witnesses should be examined where 
they lived, and their deposition be read in evi- 
dence on the trial; they did notapply to the court 
for their determination, that the counsel for this 
prosecution should consent to this, and that if he 
refused, the cause should on that ground be con- 
tinued. Had they prayed a continuance on either 
of these grounds, and it had been refused, they 
might have had some pretext under their authori- 
ties for complaint, but this ground they never at- 
tempted to take. 

Had they prayed for a commission, and the law 
authorized it, it is to be presumed the court would 
have granted it. If the court could not grant a 
commission, and the defendant’s counsel had pro- 
posed that the depositions of absent witnesses 
should be taken to be read at the trial, it is possi- 
ble the court would have continued the cause, un- 
Jess the prosecutor would have consented that 
depositions should be thus taken. Hence, there- 
fore, on no principle doth it appear that there was 
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anything improper, incorrect, or illegal, in refus- 
ing a continuance of the case of Calder. 

But, sir, there is another ground upon which 
the conduct of the court was strictly justifiable, 
in requesting to know by the deposition what the 
absent witnesses were expected to prove, and also 
in refusing to continue the cause. Upon their 
own statement, the witnesses wanted were only 
material to a few of the charges in the indictment. 
Their absence, therefore, could not be a sufficient 
reason to put off the trial. The Attorney might 
have struck out of the indictment those sets of 
words to which their testimony as wanted, and 
proceeded to the trial upon the other part of the 
charge. And as the punishment both as to fine 
and imprisonment was discretionary, not exceed- 
ing a certain sum and time, Callender was equal- 
ly in the power of the court, convicted on a part, 
as if he had been convicted of the whole of the 
charges; and the court having the discretion, and 
having refused a continuance for the want of the 
testimony suggested, had it in their power, when 
they passed sentence, to throw out of their con- 
sideration those parts of the charge for which the 
testimony was wanted. 

And on this subject, the case put by my respect- 
able colleague (Mr. Key) is perfectly in point; he 
supposed the case of a person indicted for stealing 
a horse, saddle, and bridle; to delay the trial, the 
prisoner suggests the want of witnesses ; the court 
compel him to declare in his affidavit what he ex- 
pects to prove by them. It appears that he only 
wants to prove that the bridle was his own ! This, 
surely, would be no cause for delaying the trial. 
The prosecutor might instantly strike out of the 
indictment the bridle, and there could not be the 
least pretext for not going to trial upon the residue 
of the charge—the stealing the horse and saddle. 
So in Callender’s case, the want of witnesses to 
justify as to a few sets of words could afford no 
reasonable cause why he should not be tried upon 
a dozen or more sets of libellous words, charged 
in the indictment, as to which he did not pretend 
to allege that he wanted a witness. 

In Maryland, it has ever been the practice to 
try criminal prosecutions of what nature soever at 
the first court, if practicable, and not to continue 
them unless some legal cause is shown. Judge 
Chase had been accustomed to this mode of pro- 
cedure. It was in Maryland that he acquired the 
first rudiments of law. It was in that State that 
his legal knowledge was matured by practice. 

Why should capital cases, rather than inferior 
crimes, be tried at the first court? The honorable 
Managers admit that it is the general rule not to 
continue, but to try at the first term, capital cases. 
Surely if indulgence, if delay is necessary in any 
case, it is in a capital case, where life is at risk ; 
where an injury, if done, is irretrievable ! 

There are mary reasons which show the pro- 
priety that prosecutions of every kind should be 
decided with as little delay as possible. One of 
the principles as to criminal jurisprudence, as 
Governor Claiborne has justly observed, is, that 
though punishmentsshould be mild, yet they ought 
to be speedy; by having an immediate decision 
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there is a great certainty that the criminal shall 
not clude jq@pice by flight. The expense, whether 
to the eriffinal or to the public, is increased by 
delay; delay also hazards the loss of testimony 
by the death or absence of witnesses; and there- 
fore diminishes the chance of having justice done, 
either to the party or to the public, the one or the 
other of whom may be essentially injured for want 
of testimony, which might have been had if the 
trial had not been delayed ; but even if witnessess 
live, and can he had at the trial, yet the lapse of 
time impairs memory, and their testimony cannot 
be relied upon if the same manner as if they were 
examined immediately after the transaction, when 
every circumstance would be fresh in their mem- 
ory. These, with many other reasons which might 
be given, have actuated our courts of justice in 
Maryland, never to continue criminal prosecu- 
tions of any kind, if it can be avoided; and show 
the propriety of their conduct. 

The next specification, in this article, of impro- 
per conduct in the judge, is, that he “used unusual, 
‘ rude, aud contemptuous expressions towards the 
‘ prisoner’s counsel; and insinuated that they 
‘ wished to excite the public fears and indignation, 
* and to produce that insubordination to the law, to 
‘ which theconduct of the judgedidatthesametime 
* manifestly tend.” As to this part of the charge, 
there is but little of a legal nature contained in it, 
I shall therefore hastily pass over it. If true, it 
seems to be rather a violation of the principles of 
politeness, than of the principles of law; rather 
the want of decorum, than the commission of a 
high crime and misdemeanor. I will readily agree 
that my honorable client has more of the “ fortiter 
im re,” than the “ suaviter in modo,” and that his 
character may in some respects be considered to 
bear a stronger resemblance to that of Lord Thur- 
low than to that of Lord Chesterfield; yet Lord 
Thurlow has ever been esteemed a great legal 
character, and an enlightened judge. 

But let me ask this honorable Court whether 
there is not great reason to believe that the senti- 
ments my honorable client expressed with respect 
to the conduct of the counsel, and their object, was 
just and correct? What was the conduct of Cal- 

ender’scounsel? Was it not such as immediately 
tended to inflame the minds of the bystanders, and 
to excite their indignation against the court, and 
highly insulting to the judges? In the first place, 
they endeavored to obtain a continuance of the 
cause to the next court, merely with an igtention 
to procure delay, and to prevent the cause being 
tried before Judge Chase, acknowledging thai they 
had no hopes or expectation from any testimony 
to save their client if the law was determined to 
be Constitutional; and yet they brought forward 
their client to swear just what they pleased, in 
order to procure this delay, with respect to the 
necessity of witnesses, whose testimony they ac- 
knowledge they were conscious could be of no 
service to them, and yet they wished the bystand- 
ers to consider the court acting highly improper 
for not granting that continuance? Was this 
even to serve Callender? No, they avow they 
did not appear to serve him, but to serve the cause. 
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Sir, it appears from their own evidence that Cal- 
lender would have submitted to the court, but for 
their interference ; that they volunteered on the 
occasion not for him, but for their cause ; and yet 
the volunteers wanted the court to give them to 
another term to prepare themselves, and made 
Callender swear what they pleased to effect their 
purpose. They said they were not well acquainted 
with the law upon libels, and therefore wanted 
time to examine the subject; but surely when per- 
sons undertake to volunteer their services on any 
subject, they ought to be masters of it, and are en- 
titled to no indulgence of delay. And as they de. 
clare they had formed the determination, on the 
first instance of an indictment under the sedition 
law, to come forward and volunteer their services 
for the sake not of the man, but of their cause, 
common decency to the court, and a proper re- 
spect for themselves, ought to have dictated to them 
in the interim to have made themselves fully ac- 
quainted with all the law relative to that subject 
in which they had thus determiaed officiously to 
interpose. 

In the next place, when the jury were about to 
be sworn, they challenged the array in order to 
set aside the whole panel. Such challenge can 
never be made correctly, but for the jury being 
returned by an officer not authorized, or for unfair 
and partial dealings in the officer who summons 
the jury. The reason assigned was that one of 
the jurors who was returned had expressed senti- 
ments inimical to Callender. This, if true, might 
be a good cause to challenge the individual juror 
for favor, but no boy, who had read in an office 
six months, would have supposed this a sufficient 
cause to have challenged the array, unless it had 
been further alleged that the marshal knew the 
juror had expressed such sentiments before he had 
summoned him, and had summoned him for that 
reason; which was not suggested. Is it possible 
to believe that legal characters of so great estima- 
tion, that one of them was then the Attorney Gen- 
eral of the State of Virginia, another almost im- 
mediately after appointed Attoroey General of the 
United States for the district of Virginia, and the 
third,appointed one of the chancellors of that State, 
should have been so utterly ignorant of the law 
relative to the challenge of the array, as to have 
made the motion they did? If not, it must be 
presumed their conduct was influenced by a wish 
to embarrass the court; to hold up the prosecution 
as oppressive; to excite public indignation against 
the court and the Government, who endeavored 
to enforce it, by attempting to impress a belief on 
the public mind, that even their marshal had, in 
the very beginning, violated his duty to gratily 
the wishes of an oppressive Government, and that 
for that purpose he had unfairly packed a jury! 
Was not this immediately, was it not designedly 
done for the purpose of exciting public indigna- 
tion? What was the conduct of the same coun- 
sel when the court desired them to reduce to writ- 
ing the questions they meant to propound to Col- 
onel Taylor? They have declared they hesitated 
whether they would do it; and before they did 
comply with the court’s direction, they made a 
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direct effort to hold up to the bystanders that the 
court was acting with oppression and partiality, 
to the prejudice of Callender, by imposing on his | 
ee aaaltion and impositions waich the court | 
had not imposed upon the counsel for the prosecu- | 
tion! Whereas in fact the counsel for the prose- | 
cution had fairly stated the testimony he meant 
to offer, before he produced his witnesses, having 
no desire that the jury should be surprised with | 
improper evidence,—whereas the counsel for Cal- | 
lender wished to have witnesses examined to the | 
jury, without the least previous disclosure, to the | 
jury or court, of the evidence meant by them to | 
be given; most evidently that they might have | 
testimony illegal thus imposed upon them ; and | 
because they were, by the correct interposition of | 
the court. defeated in this object, they could not | 
consent even to let thisact of the court pass, with- 
out a direct attempt to impress upon the bystand- 
ers that it was another instance of the unfair and | 
oppressive conduct of the court, which ought to | 
excite their indignation ! 


pect Before Us, had in the most solemn manner 
appealed to the State of Virginia, that if ever the 
time should come, when the Government of the 
United States should attempt to prosecute him 
and make him a victim under the sedition law, 
that State was bound under every principle of in- 
terest, of justice, and of the claims he had upon 
them, to come forward, and at all risks and by all 
means to protect him. 
son to believe, that the object of counsel was to 
second this appeal so made by Callender, and to 
induce the people of Virginia to come forward to | 
save their client from the pretended oppression of 
Government,—to rescue him from their fangs! 

One of the gentlemen who was counsel for Cal- 


lender, has told us, that whenever a prosecution | 


should be attempted under the sedition law, he 
had formed the determination to come forward 
and prove its unconstitutionality. That, in con- 
sequence of this determination in Callender’s case, 
and only for that purpose, he did appear in order 
to argue its unconstitutionality. He has told us 
further, that he had no hopes of convincing the 
court, and scarcely the faintest expectation of in- 
ducing the jury to believe that the sedition law 
Was unconstitutional ; but yet, that he wished to 
argue the question, with a view of making a 
proper impression upon the public mind ; and yet 
he has disclosed to us upon his oath, that when 
the court had charged him with wishing to ad- 
dress himself to the populace and not to the court, 
he denied the charge, and told the court he only 
wanted to address himself to and to be heard by 
the court, and did not wish to be heard by the 
jury and by the bystanders! When, at the same 
time, he knew he could not be heard by the court 
without also being heard by the jury and the by- 
standers, unless they had all been, a thing un- 
known, sent out of the court-house; or what is 
equally unknown, had their ears stuffed with cot- 
ton, or filled with wax; and yet the same gentle- 
man has said on oath, notwithstanding that dec- 
laration, that it was his chief, almost his sole, 
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object upon that subject, to be heard by the by- 
standers, and on them to make proper impres- 
sions! What barefaced, what unequalled hypoe- 


risy doth he admit he practised on that occasion! 


| What egregious trifling with the court! But, I 


would ask this honorable Court, what were the 


| impressions which Mr. Hay was so solicitous to 


make on the people? Was it merely to convince 
them that the sedition law was unconstitutional, 
and ought not to be enforced ? Had not the Legis- 
lature of his State, some time before, denounced 
this Jaw as unconstitutional, and destructive to 
liberty ? Had they not circulated the denuncia- 
tion throughout every part of their own State, 
and sent it to every Legislature in the Union? 
Do not let me here be misunderstood to censure 
that honorable body, or to question the propriety 
of their conduct, or the rectitude of their motives; 


| far be it from me to doubt that they honestly be- 


lieved the law to be unconstitutional, and fraught 
with all the evils which they suggested would 
flow from its execution ; and, therefore, that they 
thought it a sacred duty to act as they did. Iam 
not in the habit of questioning the motives which 
influence public or private bodies; it is my duty 
to leave that question to their own consciences 
and to. their God; I myself view them in the 
most favorable light. I only mean to state, as a 
fact, a transaction of notoriety ; but can it possi- 
bly be supposed, after this, the people of Virginia 
wanted a speech from Mr. Hay, to induce them 
to consider the sedition law unconstitutional, or 
could he expect that those who doubted, after be- 
ing so well acquainted with the sentiments and 
conduct of their Legislature, would be made con- 
verts by anything they should hear from him? No, 
sir, no person can think it. What, then, was his 
| motive? Was it not to impress on the people 
that, not only an unconstitutional, oppressive law, 
was about to be enforced, but also that the court, 
| in order to enforce it, was acting in the most un- 
| fair and oppressive manner, as well as the mar- 
shal; and thereby to inflame the resentment and 
| indignation of the populace against the court? I 
| will not say that he really wished so far to have 
excited their violence against my honorable client 
| as to have endangered his life; but it is impossi- 
| ble that I should doubt but that it would have 
| given him pleasure, that their violence should 
| have been so far, at least, excited, as to have in- 
| timidated the court from executing this qgpoxious 
| law. 

| When my honorable client went from Baltimore 
| to Richmond, to hold the circuit court, he knew 
| how violently that State was opposed to the en- 
| forcement of this law; but he equally knew that 
it was his duty to carry it into execution, without 
| 
| 





regard to the sentiments of any portion of the 
community, or however disagreeable it might be 
to them. Under these circumstances he went to 
Richmond, and found the counsel, from the first 
step in this cause, attempting, as he could not but 
consider it, to inflame the audience and excite 
their indignation againsthim. My honorable cli- 
ent, who well knows mankind, and has been ac- 
customed to popular assemblies, appears to have 





al 


ere. 


Pip ety 


eee 


ne 


f 
e 
; 
4 
é 
d 
1 
. 
i 
; 
t 
z 
f 
: 
5 
8 
? 
: 
: 





479 


PS --—™ 








been anxious, as his best security, to keep the by- 
standers in good humor, and to amuse them at 
the expense of the very persons who were endeav- 
oring to excite the irrascibility of the audience 
against him. Hence the mirth, the humor, the 
facetiousness, by which his conduct was marked 
during the trial; and which, most fortunately, 
was attended with the happy consequence he 
hoped from it, for it is admitted that he kept the 
bystanders in great good humor, and excited 
peals of laughter at the expense of the counsel, as 
the witness very justly concludes, for he says, 
“the counsel did not appear to join in the laugh.” 
And this, sir, most satisfactorily accounts for the 
more than usual exertion of his facetious talents 
on the trial of Callender ; and I doubt not was the 
real cause of that exertion. 

Among the different charges made against Judge 
Chase of rudeness, and unusual language by him 
used towards the counsel of Callender, we find it 
stated that, when the judge had repeatedly de- 
clared the counsel could not be permitted to ar- 
gue to the jury the constitutionality of the law, 


and one of the counsel, who appears to have felt | 


particularly sore on the occasion, still urging that 
question to the jury, the judge interrupted him, 
and declared that the counsel of Callender had, 
from the first, mistaken the law, and that they 
had persisted in pressing their mistakes on the 
court. Never was a more proper or correct ex- 
pression used by a judge. Never, I believe, did 
the conduct of lawyers more fully justify such a 
charge! And, if the abilities of the counsel are as 
great as they are represented to be, it is almost 
impossible not to believe their errors were inten- 
tional, and with the express view to embarrass 
the court. In the first place, they insisted that 
the jury, not the court, was, on the indictment of 
Callender, to assess the fine which should be im- 
posed on him,if found guilty. ‘This was oneof their 
errors, and a most egregious error it was. And 
yet, my honorable client has been charged with 
rudeness for calling it, as one witness states, “a 
wild notion ;” or, as Mr. Robertson has it in his 
short-hand, “a mistaken notion.” Either of these 
expressions was, in my opinion, extremely mild. 
I, sir, should not have hesitated in calling it a mad 
notion. 

The idea that the array was to be quashed, be- 
cause there was returned an individual juror who 
was sugmpsed to be liable to be challenged, was 
anotheinistake ; a mistake that even a school- 
boy in law could scarcely be expected to have 
made. The affidavit. so incorrectiy drawn, and 
their insisting on a continuance of their cause in 
consegence of that incorrect affidavit, was another 
mistake. 

An additignal mistake was, their idea that the 
court had no right to know what testimony they 
meant should be given by the witness produced, 
and that it was impropor to require that the ques- 
tions meant to be propounded to Colonel Taylor, 
should be reduced to writing. And the attempt 
to obtain from the jury a decision that the sedi- 
tion law was unconstitutional, in which they so 
pertinaciously persisted, was also an error. I ask, 
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then, whether, when the counsel had been guilt; | 


of all these mistakes, it did not perfectly justity 
my honorable client in the expressions he use) 
that they had been from the first mistaken, an 
that they had continued throughout pressing thei; 
mistakes upon the court? Nay, did it not justify 
the observation used by him, which has been urge; 
as most exceptionable, “ that they must know bei. 
ter; and that their conduct was intended to infly. 
ence the bystanders ?” That the counsel’s grea; 
object was to give an impression to the people has 
been acknowledged on oath; and the court must 
have had a very moderate idea, indeed, of the |e. 
gal abilities of Callender’s counsel, if they coul; 
have supposed such a succession of errors to hay; 
arisen from ignorance. 
But the judge is also charged with great rude- 
ness in the manner in which he replied in one 
part of the argument to Mr. Wirt, just ata tim 
when that gentleman had finished a syllogism 
by replying that it was a non sequitur. I wil 
| state the transaction: Mr. Wirt having, as b: 
supposed, established the position, that the jury 
had a right to decide the law as well as the fac: 
he proceeded to state that the Constitution wi 
the supreme law of the land, and, therefore, tha: 
since the jury had a right to decide the law, ani 
the Constitution was also the law, the jury must 
certainly havea right to decide the constitution- 
ality of a law made under it ; and this conclusion 
was, as he declared, perfectly syllogistic. As 
Mr. Wirt had assumed the character of a logician 
in his argument, nothing could be more natura! 
than for the judge, in his answer, to assume the 
| same character ; he therefore replied, like a logi- 
cian, “a non sequitur, sir’—the correct answer 
to a syllogism, which is rather lame in its con- 
clusion. But it seems this answer was accom)a- 
nied by a certain bow. As bows, sir, according to 
the manner they are made, may, like words, ac- 
cording to the manner they are ullered, convey 
very different meanings; and as it is as difficult 
to determine the merit or demerit of a bow with- 
out having seen it, as it is the expression of words 
without having heard them; to discover, therefore, 
whether there was anything rude or improper in 
this bow, I could have wished that the witness, 
who complained so much of its effect, had given us 
a fac simile of it. Had we been favored not only 
with the answer, but also with a complete fac 
simile of the bow, we might have been enabled to 
| have judged of the propriety of my honorable cli- 
ent’s conduct in this instance. But it seems this 
| bow, together with the “non sequitur,” entirely 
discomfitted poor Mr. Wirt, and down he sat 
“and never word spake more!” If so, it was a 
saving of time. But we have no proof that Mr. 
Wirt meant to have proceeded any further in the 
argument, even had he not been encountered wi!) 
this formidable bow and non sequitur. And tie 
presumption is, that having condensed the whole 
foree of his argument into a syllogistic form, 04, 
finding his syllogism did not produce the convic- 
tion intended, he took his seat without wishing '0 
spend more of his breath in what, after the failure 
of his logical talents, he no doubt considered 4 
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F c-uitless attempt. Mr. Nicholas followed Mr. 
= Wirt. He isa gentleman mild and polite in his 


) manners; he was treated by the court with po- | 


* liteness. Hedid not persist in addressing the jury 
© contrary to the decisions of the court; he, there- 
* fore, met with no interruptions. 

>» We have now more particularly to discuss the 
) charges made against Judge Chase, as they relate 


Hay insisted that the indictment could not be sup- 


tion, parts of which were charged to be libellous, 
was not inserted in the indictment, to wit, because 


which contained the libellous matter was called 
“ The Prospect Before Us.” 
objection, he went on to prove that, when an in- 
dictment states libellous writings in tenor follow- 
ing, the libellous part of the writing set forth, and 
on which the indictment is found, must be set 
forth “verbatim et literatim !” 
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ment was not stated correctly both verbally and 
literally, as published by Callender. The indict- 


ment did not charge the title of the book as being | 
It did not notice the title of the book | 
If the title of the book was ne- | 


libeilous. 
in any manner. 
cessary to have been inserted, which I deny, there 


could not have been a more absurd or inconclu- | 
sive argument to support the position, than that | 


upon which Hay relied ; and the judge showed 
great temper in merely exposing it to ridicule in 
the manner he did, by observing that, as he in- 
sisted the libellous matter should be set out verba- 
tim et literatim, he wondered he had not also in- 
sisted it should be set forth punctuatim. An ob- 
servation, by the by, which, perhaps, contained 
full as much of good sense as of smartness, since 
we all know the same words written or printed, 
will be liable to different constructions, and con- 


vey very different meanings, as they are punctu- | 
ated. Mr. Hay, it appears from his own testimo- | 


ny, as well as the testimony of the other witness- 
es, was guilty of very improper conduct to the 
court. He insisted that, if the prisoner was con- 
victed upon that indictment, he might again be 
indicted for the same offence, and could not de- 
fend himself by the conviction on the indictment 
then before the court. When the court assured 
him he was mistaken in the law, Mr. Hay still 
persisted, and declared that he should not be more 
surprised, even if Mr. Callender should again be 
indicted for the same offence, and should be 
punished a second time for the same offence, 
than he was surprised at the indictment then 
before the court, and the attempt to punish 


Callender in consequence of that indictment. | 


What language, I pray you, could be used to the 
court, but in reality addressed to the populace, 
more derogatory to the then Administration, as 
being unprincipled and oppressive, or containing 
a more direct attack upon the integrity of the 
judges, holding them up as the venal tools of the 
then Administration, ready to be the instruments 

ol its oppression ! 
What was also the final conduct of Mr. Hay, 
Sth Con. 2d Szs.—16 . 
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to Mr. Hay, the other counsel for Callender. Mr. | 


ported, because the title of Callender’s publica- | 


it was not stated in the indictment that the book, | 


And to support this | 


There was no | 
> attempt to shew that any expression in the indict- 
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when having repeatedly attempted to argue to 
the jury against the direction of the court, and 
having as repeatedly been interrupted and stopped 
by the court? He took up his papers to with- 
draw; upon which the court told him, if he 

leased he might proceed. His answer was, “I 
wil not.” When the court further observed, you 
will not Mr. Hay be captious, go on if you please 
| in any manner you choose, and we will not inter- 
| rupt you. Even then, when in my opinion the 
| court had, as in Fries’s case, made improper con- 
cessions, what was his answer? “Iam not cap- 
tious, but J will not proceed.” And he folded up 
his papers and withdrew. 

How came he thus to act? As to Callender, 
he acknowledges he despised the wretch ; that his 
object was to serve the cause, not Callender. 
How was he to serve the cause? By giving an 
impression to the public mind. What impression 
| did he wish to give? By holding up the idea of 
oppression on the part of the Government, and 
corruption on the part of the court. But finding 
himself thus foiled in his attempt by the superior 
abilities of my honorable client, and his superior 
knowledge of mankind; finding that instead of 
exciting indignation against my client, my client 
most fortunately had excited against him the 
' laughter and ridicule of the auditors, he went out 
inapassion. At the same time,even the manner 
in which he left the court showed his wish to 
impress the public mind, as far as possible, with 
/sentiments disadvantageous to the court. And 
as to the interruptions Mr. Hay received, they are 
clearly proved to be in consequence of his perti- 
naciously attempting to act contrary to the direc- 
tion of the court, and in that case the only ques- 
tion could be, whether the court or Mr. Hay had 
the control over the other. 

But, sir, there is another charge which has been 
made against my honorable client, to justify that 
part of the article which accuses him of rudeness. 
It is said that speaking of Callender’s counsel, 
or addressing himself to them, he called them 
“young gentlemen.’ To me it appears astonish- 
ing that these expressions, if used by the judge, 
| should be thought reproachful to the counsel, or 
a proper subject of acriminal charge ; and it gave 
me real pleasure to find-that Mr. Nicholas, whose 
| whole conduct marks him as a gentleman, did 
not consider them as offensive. He has observed 
that he was young at the time, and whoever has 
seen him as a witness, must be convinced of the 
truth of his assertion. But we are told that Mr. 
Wirt was at that time about thirty years of age, 
had been a married man, and was then a widower. 
[t doth not appear that Judge Chase knew of 
these circumstances; but if he had, considering 
that Mr. Wirt was a widower. he certainly erred 
on the right side, if it was an error, in calling him 
a young gentleman. But, sir, let it be considered 
that my honorable client has been stated by the 
| honorable Managers, to be nearly three score and 

ten let also his great legal attainments be consid- 
ered, and let me ask, if any person can think his 
addressing gentlemen, so much inferior to himself 
| in age and knowledge, by the epithet of “ young 
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gentlemen,” offensive to them, much less crimi- 
nal as to the public? But as another instance of 
his rudeness we are told, that, addressing himself 
to Mr. Wirt, who observed that “he was going 
on,” the judge replied, “ No, sir, 1 am going on, 
therefore sit down, sir.” This address was made 
by the judge to Mr. Wirt, when he (the judge) 
was about to give a long opinion to him and the 
counsel employed with him, which opinion, upon 
Mr. Wirt’s sitting down, the court did give: and 
pray, sir, was there the least impropriety in a sit- 
uation of that nature, that the court should desire 
the counsel to be silent and to take their seats? 
Before Judge Chase went from Baltimore to 
hold the circuit court at Richmond, he knew that 
the sedition law had been violated in Virginia. I 
had myself put into his hands “The Prospect Be- 
fore Us.” He felt it his duty to enforce the laws 
of his country. What, sir, isa judge in one part 
of the United States to permit the breach of our 
laws to go unpunished because they are there un- 
popular. and in another part to carry them into 
execution, because there they may be thought 
wise and salutary? And would you really wish 
your judges, instead of acting from principle, to 
court only the applause of their auditors? Would 
you wishthem to be what Sir Michael Foster has 
so correctly stated, the most contemptible of all 
characters, popular judges; judges who look for- 
ward, in all their decisions, not for the applause 
of the wise and good, of their own consciences, 
of their God, but of the rabble, or any prevailing 
party? I flatter myself that this honorable Sen- 
ate will never, by their decision, sanction such 
principles! Our Government is not, as we say, 
tyrannical, nor acting on whim or caprice. We 
boast of it as being a Government of laws. But 
how can it be such, unless the laws, while they 
exist, are sacredly and impartially, without regard 
to popularity, carried into execution? What, sir, 
shall judges discriminate? Shall they be per- 
mitted to say, “this law I will execute. and that 
I will not; because in the one case I may be ben- 
efitted, in the other I might make myself enemies?” 
And would you really wish to live uader a Gov- 
ernment where your Jaws were thus adminis- 
tered? Would you really wish for such unprin- 
cipled, such time-serving. judges? No, sir, you 
would not. You will with me say, “Give me 
the judge who will firmly, boldly, nay, even 
sternly, perform his duty, equally uninfluenced, 
equally unintimidated by the “Instantis vultus 


tyranni, or the “ardor civium prava jubentium !” | 


uch are the judges we ought to have; such I 
hope we have, and shall have. Our property, our 
liberty, our lives, ean only be protected and se- 
cured by such judges. With this honorable Court 
it remains, wheter we shall have such judges! 

The remaining part of this charge states that 
my honorable client “ betrayed an indecent solici- 
tude for the conviction of the accused, unbecom- 
ing even a public prosecutor, and as highly dis- 
graceful to the character of a judge as it was sub- 
versive of justice!” I am not certain, sir, whe- 
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officer who prosecutes those charged with being 
guilty of crimes against the public, I am indeed 
sorry to find that those officers, so necessary, are 
holden by the House of Representatives of the 
United States in so incorrect a point of view. | 
deny, sir, the propriety of the remark, and must 
be permitted to rescue the public prosecutor from 
a remark so derogatory. He is as much the pro- 
tector of innocence as the avenger of guilt; his 
duties are as clearly marked as those of a judge. 
They have both one common object in view, 
though acting in different characters. The pros- 
ecutor and the judge are equally bound to shield 
the innocent and to punish the guilty. The pros. 
ecutor does the same benefit to his country by 
saving the innocent from punishment as by pre- 
venting the guilty from impunity. Neither the 
judge nor the prosecutor ought to attempt to in- 
jure innocence. It is equally the duty of both t 
punish guilt. Such, sir, are my ideas; such, sir 
I have ever understood the duties of an office 
which I have held in the State of Maryland fo 
twenty-seven years or more; and if my conduc: 
had not been during that period consonant to 
these sentiments, I should indeed feel myself de- 
graded and dishonored. 

I have now, Mr. President, gone through the 
observations which have appeared to me neces- 
sary upon the four first articles. If I have been 
thought tedious, my apology is the respect I feel 
for the dignified source from which these charges 
have proceeded; from my inability to decide 
which of the charges the honorable Managers 
will most rely upon in their conclusion, and the 
consequent necessity of dilating upon them all; 
sensible of the extreme danger that, for want ol 
exertions which indeed require greater abilities 
than I am able to bring into action, erroneous 

| impressions should remain in any instance upon 
the minds of this honorable Court, in a case o! 
such public magnitude, and in which my honor- 
able client is so deeply interested, for his sake, for 
the sake of my country, I have felt it a sacred 
duty to exert those few talents which Providenc: 
hath been pleased to bestow upon me! 

[It was now five o’clock, when Mr. Martin in- 
formed the Senate that he had not breakfasted 
that morning, and had not during that day taken 
any refreshment of any kind, except two glasses 
of wine and water ; that the fifth and sixth art- 
cles yet remained to be investigated by him, a: 
being altogether of a legal nature; and that he 
felt himself too much exhausted to proveed—soli- 





| cited the indulgence of the Court to permit him 


to conclude‘on Monday, which was granted, and 
the Court accordingly adjourned. ] 





Monpay, February 25. 


Mr. Martin proceeded as follows: 

After having returned my very sincere thanks 
to this honorable Court for their polite attention 
on Saturday, in giving me time till this morning, 
I will now proceed to the further investigation 0! 


ther I exactly know what is here meant by a pub- | the case in which we are engaged. But before I 
t¢ prosecutor. If thereby is meant the public ' call your attention to the fifth and sixth articies 
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of impeachment, permit me to notice some few 
points that I find had been unattended to by me 
on Saturday. 

When a witness (Mr. Rind) who had been in 
some degree concerned in printing “The Prospect 
Before Us,” appeared at the trial of Callender to 
give evidence against him, we are told Judge 
Chase assured him that he might be under no ap- 
prehension from giving testimony, for that he 
should not be prosecuted on account of anything 
he should disclose on that trial. 

What is the fact from the evidence? Mr. 
Rind, it seems, was summoned as a witness. He 
came forward, without any objection on his part, 
to give evidence. It was then that Mr. Hay, in 
order to throw impediments in the way of the 
prosecution, undertook to interfere with the wit- 
ness of the United States, and to tell him that he 
was not obliged to give testimony, as it might 
eriminate himself. The judge replied, it was very 
true, but that the court would take care that the 
witness should not be prosecuted on account of 
anything he should disclose in his evidence, which 
might affect himself. By this the court only 
meant that they would not institute any criminal 
prosecution against the witness, and if any indict- 
ment should be found against him grounded on 
the testimony thus given by him, they would in- 
terfere with Government to procure a nolle pros- 
equi, or pardon; and on these conditions, and un- 
der such promises, it is a most usual practice to 
introduce associates and accomplices to give evi- 
dence for the conviction of other and greater 
criminals. But this is suggested to have been 
improper in the judge; and one of the witnesses, 
the present Attorney General of Virginia, has, on 
his examination, rather hazarded the idea, that 
any interference of the nature in question ought 
to have been by the United States Attorney for 
that district, and not by the court. 

The gentleman is mistaken. In Great Britain 
when an accomplice is produced to be a witness, 
his production, and the security he hath against 
prosecution on account of anything which he 
may disclose having a tendency to criminate him- 
self, is the act of the court, and not of the public 
prosecutor, except so far as it is done under the 
direction and with the court’s approbation. To 
support this position I will again turn to M’Nally, 
page 203: 

“The admitting an accomplice as a witness for 
the Crown, is not a matter granted by the court 
as of course, but depends upon the question, whe- 
ther the indictment can be found, and supported 
without hisevidence. As in the King vs. Robert 
and William Luckhurst. Maidstone, Lent Assizes, 
1798. Counsel for the Crown moved that Avery, 
an accomplice, might be brought before the grand 
jury to give evidence on a bill ef indictment. 
Justice Buller said it was not a motion of course, 
and he desired the counsel to read over his brief, 
and certify that there was not sufficient evidence 
to convict without the testimony of the accom- 
ee otherwise he would not allow the motion, 

ecause it might be the means of letting off the 
worst offender.and punishing those to whom other- 
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wise, according to circumstances, mercy might be 
shown, and he instanced a similar case which 
happened at York Assizes. The counsel then 
stated that this offender had been before admitted 
King’s evidence against the others by the commit- 
ting justice. Buller said that he would not pay 
any regard to that, because it ought not to be in 
the power of a justice of the peace to say who 
ought and who ought not to be admitted King’s 
evidence. The counsel thereupon said, that on 
reading the indictment and his brief, he thought 
the accomplice ought to be admitted as evidence, 
and his motion was granted”—that is, by the court. 

This authority clearly shows, that in England 
it is considered the province of the court to decide 
when, and on what terms accomplices shall be 
introduced as witnesses; and such has been the 
uniform practice in Maryland. And here let me 
observe before I quit this subject, as to Mr. Hay’s 
conduct, that although this witness came forward 
voluntarily to give testimony, without making 
any objection on his part. Mr. Hay, to obstruct 
the prosecution, officiously interfered as far as he 
could, to deprive the United States of the testi- 
mony necessary to convict the offender, and to 
dissuade the witness from being sworn. A con- 
duct, [ confess, I cannot but view as being at least 
highly censurable ; yet, sir, my honorable client 
suffered it to pass without even the smallest repri- 
mand! This did not show a disposition on the 
part of Judge Chase to be captious, even with Mr. 
Hay. 

There was another part of the testimony which 
I omitted to notice. I will now do it, lest the 
gentleman who comes after me might make the 
same omission. It has been suggested by two of 
the witnesses, that the court, in one instance, used 
the word “we,” in the plural number, as identify- 
ing the court with the prosecutor of the United 
States. Mr. Hay has stated it to have been on 
the following occasion ; when the counsel for Cal- 
lender reproached the court with being guilty of 
partiality,in requiring the questions by them pro- 
pounded to Col. Taylor to be reduced to writing, 
although the court had not made a similar requi- 
sition of the prosecutor; the court, in reply, 
observed: “The attorney, when he opened his 
case, stated what he expected to prove; but al- 
though he did, we were not obliged to.” He 
was asked if he was satisfied as to the correctness 
of these expressions; he replied in the affirmative, 
and being taken down as I have now introduced 
them, and read to him, headhered tothem. Some 
mistake there must be, for the words so stated are 
destitute of sense or meaning. “But though he 
did we were not obliged to.” To do what? I 
presume to have compelled him to give us his 
questions in writing. 

The sense then must have been, that as the 
attorney had disclosed what he meant to prove, 
and as there was no doubt of the propriety of the 
evidence, therefore they, the court, were not 
obliged to require of him to put his questions in 
writing. This construction reduces the answer 
to common sense and propriety, and frees: the 
Mr. 
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Nicholas thinks the word “we” was used in one 
instance by the court, as understood by him, in 
the same incorrect manner, as identifying the 
court with the attorney. but not at the time, or on 
the occasion to which Mr. Hay alludes; he how- 
ever is incepable to specify at what time, or on 
what occasion. I ask, sir, upon such evidence, so 
uncertain, so vague, so unsupported, can any 
criminality be fixed, as to this part of the charge, 
upon my honorable client ? 
Indulge me, sir, with a few remarks on certain 
rivate and social conversations, which it seems 
cn taken place between the judge and some 
others, and which, though perfectly innocent of 
themselves, have been pressed into the service of 
this prosecution, and attempted to be distorted into 
criminality,—and I will then quit this part of the 
charges. A very worthy and respectable gentle- 
man, with whom I have long been acquainted, 
(John T. Mason, Esq.) has been called upon to 
disclose a jocose conversation, which took place 
between him and my honorable client, a few days 
before he went on to Richmond, to hold the court 
at which Callender was tried. On that occasion 
he tells us, Judge Chase informed him that he was 
going to hold the court at Richmond, and that he 
was determined to teach the Virginia bar the 





difference between the liberty and licentiousness | 


of the press. That as to himself, there was no 
person a greater friend to its real liberty, nor a 
more decided enemy to its licentiousness. 
Chase further observed that he was in possession 
of a copy of “The Prospect Before Us,” which I 
had given to him, and said either that if the State 
of Virginia was not totally debased, or, that if there 
was an honest jury to be found in that State, but 
Mr. Mason thinks the first, he would bring Cal- 
lender to punishment. Mr. Mason has declared 
the conversation was open and public, in the pres- 
ence of a number of gentlemen, perfectly jocular, 
and in great good humor, and it is proved the 
conversation was introduced by Mr. Mason him- 
self, whose facetious talents are so well known. 
That gentleman has declared that it was painful 
to him to be obliged now to disclose what then 
passed. Nor can any person doubt it;—or that 
nothing but a sense of the obligation he owes to 
his country, when thus called upon to obey 
the claims society has upon him, could have in- 
duced him thus to disclose the particulars of this 
sportive and facetious conversation, introduced by 
himself, to gratify the views of any person, who 
would wisi to turn it to the disadvantage of my 
honorable client. 

But, sir, I will ask, in all this what is there that 
fixes any criminality on Judge Chase, or which 
indicated on his part a dispositign to oppress? It 
was a fact notoriously known, that the bar of 
Virginia, in general did, or at least professed to. 
consider the sedition law unconstitutional, as 
unduly restraining the liberty of the press, that 
great palladium of our rights. On the contrary, 
my honorable client with many other respectable 
characters, legal and other, considered it as a 
wholesome and necessary restraint upon its licen- 
tiousness, and believed that such restraint was the 
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best security for the preservation of its liberty, 

And on this subject let me introduce the author- 

ity of Dr. Franklin, himself a printer, and as great 
an advocate for the liberty of the press, as any 
| reasonable man ought to be. He has declared 
that unless the slander and calumny of the press 
is restrained by some other law, it will be re- 
strained by club law. The sentiment, sir, is just, 
If gentlemen cannot find in the laws of their 
country a protection from that profligate conduct 
of printers, which is at this time so common, or 
cannot obtain from the laws of their governments 
ample punishment against their base calumnia- 
tors, they will become their own avengers. And 
to the bludgeon, the sword or the pistol, they will 
resort for that purpose. But to return to my 
client, it was his knowledge of the prevailing ideas 
of the Virginia bar that induced him to use ex- 
pressions which amount to no more than his 
| strong sense, that they had erroneous opinions as 
to what was the true liberty of the press, and did 
not properly distinguish between its liberty and 
its licentiousness. 

And as to the determisation he expressed that 
he would bring Callender to punishment, Mr. 
Mason has declared that everything the judge 
said on that subject was predicated upon the sup- 
position, that Callender was, in reality, the author 
of The Prospect Before Us. 

There was nothing then personal as to Callen- 
der, but only an honest indignation expressed 
| against a vile libeller, whomever he might be. 
| The judge had in his hands one of the most fla- 
gitious libels ever published in America,—a case 
in which there had been the most impudent 
| and daring violation of a law of the United States; 
he considered it his duty to put the law in force 
| against such an offender. And wasit-not? Yes, 
sir, if a judge, either of his own knowledge, or by 
information derived from a respectable source, has 
reason to believe the laws of his country have been 
violated, particularly in cases of magnitude, it is 
his sacred duty to recommend to the grand jury 
an examination into such crimes, and to endeavor 
to bring their perpetrators to due punishment. J, 
sir, disclaim the idea, that a judge shows a want 
of impartiality because he is desirous to see guilt 
punished. I, sir have no idea, that our judges 
should be, like the gods of Epicurus, lolling upon 
| their beds of down, equally careless whether the 
| laws of their country are obeyed or violated, in- 
stead of actively discharging their duties. Judge 
Chase went to Richmond determined to enforce 
the laws of his country: it was an honest deter- 
mination! He might, it is certain, under the 
frivolous pretexts used for that purpose, have con- 
tinued the cause to another term; he might by so 
doing have lefi the odium of enforcing this ob- 

noxious law to be incurred by some other of the 
| judges ; by so doing my honorable client might 
have avoided the obloquy to which he has been 
exposed on account of this trial, and the impeach- 
ment, as far as it is founded thereon. But had he 
so done, in my opinion, he would been guilty of 4 
cowardly dereliction of his duty. 
Mr. Triplet has also been introduced to prove 
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casual conversation in the moments of unsuspect- | crime or offence against the United States the of- 
ing sociality and levity. He it seems travelled in | fender may be arrested, imprisoned, or bailed, agree- 
the public stage with Judge Chase to Richmond. | ably to the usual mode of process in the State 
On the second day of their journey, having formed | where such offender may be found; and although 
an acquaintance during that time, some conver- | it is provided by the laws of Virginia, that upon 
sation being introduced relative to Callender, Mr. | presentment by any grand jury of an offence not 
Triplet informed the judge that Callender had, | capital, the court shall order the clerk to issue a 
when he first came to Virginia, been taken up in | summons against the person or persons offending, 
Berkley county as a vagrant: and Judge Chase | to appear and answer at the next court.” 

replied “it isa pity that they had not hung the| The criminality alleged against my honorable 
rascal.” And this is introduced to prove that the | client by this article, as well as the sizth, consists 
judge left Baltimore with a predetermination to | in his violation of a law of the State of Virginia, 


oppress and do injustice to Callender! | by which itis supposed his conduct ought to have 
I have, sir, heard, I believe, more than one hun- | been regulated. 
dred of the most respectable gentlemen of all po-| We find, from the evidence in this cause, that 


litical parties use similar expressions, not only the legal character of that State, whether on the 
when speaking of Callender, but also of some other | bench or at the bar,cannot agree among themselves 
printers; but these expressions I only considered | as to what is the law of that State,—and that the 
as marking their disapprobation of the conduct of | practice has been and continues to be variant in 
those printers, not as a proof they would be guilty | Virginia. ar it is proved that two highly re- 
of injustice towards them, or that they would do | spectable legal characters who successively held 
them any unauthorized injury. Triplet had in| the office of Attorney General, (Colonel Innes 
the stage informed my client that he had never | and General Brooke,) were applied to by one of 
seen Callender; the judge meeting him at the door | their deputies, and declared themselves incapable 
of the tavern, where they both lodged, as he came | to decide what ought to be the practice, or in other 
from court, the day on which the bench-warrant | words, to decide in which case a summons ought 
issued, observed to Triplet, “that the marshal had | to be issued and in what cases a capias was the 
gone after Callender, therefore that he probably | proper process. Surely then Judge Chase, who 
would have the pleasure of seeing him,”—and a | was a stranger in Virginia, cannot be considered 
day or two after informed Triplet that the mar- | criminal nor even subject to reproach for not un- 
shal had returned without Callender, and he was derstanding a law of that State, the true construc- 
afraid they should not catch the damned rascal | tion of which remains even now a question, upon 
that court. Triplet has told us he boarded with | which the Virginia judges and lawyers find it im- 
Judge Chase at the same tavern six days; they | possible to agree. 
were travelling together three days: during this| Upon these observations I think I might safely 
whole time of nine days, such only are the scraps | rest my client’s defence, as to this charge—and 
of loose, idle conversation, which have been picked | even consent that he shall be convicted and re- 
up and brought forward as indicating a hostile | moved from office, whenever they shall agree 
and oppressive principle towards Callender. | among themselves upon the construction of their 
As to the word “damned,” which has been in- | law,—provided it should be against us. 
troduced in the conversation, however it may | But, sir, I must request to be indulged in an 
sound elsewhere in the United States, I cannot | endeavor to investigate this subject which appears 
apprehend it will be considered very offensive, even | so intricate, and to try if I cannot throw such lights 
from the mouth of a judge on this side of the Sus- | upon it as possibly may be serviceable to the gen- 
quehanna ;—to the southward of that river it isin | tlemen of the bar of that State, whose law is in 
familiar use, generally introduced as a word of | question; and in this attempt I feel a confidence, 
comparison,—supplying frequently the place of | that I shall be at least able to satisfy this honora- 
the word “very,”—not confined to cases where | ble Court, Judge Chase, even if bound to conduct 
we mean to convey censure, but frequently con- | himself according to the laws of Virginia, which 
nected with subjects the most pleasing; thus we |I utterly deny, and shall endeavor to disprove, 
say indiscriminately a very good or a damned good | acted not only free from criminality, but with the 
bottle of wine ; adamned good dinner, or a damned | strictest propriety. 
clever fellow. I shall lay down as a position, which will not 
But, sir, what must at once efface every pretence | be controverted, that in all personal actions, civil 
of a disposition hostile and oppressive towards | or criminal, instituted against individuals in Vir- 
Callender on the part of Judge Chase is, the mild- | ginia as well as in Maryland, the process to bring 
ness of the punishment inflicted. ‘them into answer to the suits is, and hath always 
I now, Mr. President, shall proceed to the fifth been a capias, or process to arrest the body, ex- 
and sixth articles of impeachment—these relate , cept so far as by Legislative acts of the respective 
to the process issued against Callender, and to the | States, the law hath in certain cases been altered 
timeat which it was made returnable. By the fifth | and other process directed. And I mean to show 
article my client is charged with having “awarded | that every case in Virginia, civil or criminal, and 
acapias against Callender by which he was ar- | some there are of both, where a summons is the 
rested and committed to close custody, although | legal process, arises out of the Legislative pro- 
It is provided by an act of Congress, passed the 24th | visions, that is, the acts of Assembly of that State. 
day of September, in the year 1789, that for any And by examining the different acts, which have 
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been passed upon this subject, we shall be able to 
ascertain what are the cases, and the only cases, 
wherein a summons ought to be issued. I have, 
sir, before me the laws of Virginia antecedent to | and yet actions of this nature were under the con- 
the American Revolution; it is the edition printed | sideration of the Legislature ; for we find in sec, 
at Williamsburg, by Rind, Purdie, and Dizon, in | 23, of the same law, “ that for the easier, speedier, 
the year 1769. It appears, sir, that until the year | and better advancement of justice in obtaining 
seventeen hundred and forty-eight, suits might be | judgments in any such suit or action, where the 
brought in the county court for any sum exceed- | penalty sued for shall not exceed five pounds, cur- 
ing twenty-five shillings current money, or two|rent money, or one thousand pounds of tobacco, 
hundred pounds of tobacco; and actions of trover | if in such suit any demurrer shall be joined and 
or detinue without regard to the value of the ar- | entered therein, in any court of record within said 
ticle converted or detained; in all such actions a | dominion, the judges shall proceed and give judg- 
capias ad respondendum was the first process | ment according to the very right of the case, and 
issued, authorizing the sheriff to take the body of | as the matter of the law shall appear to them, 
the defendant into his custody, and have him be-| without regarding any imperfection, omission, or 
fore the court at the time when his writ was re- | defect, &c., except those only which the party 
turnable. In that year a law was passed, chap. 4th, |demurring shall specially and particularly set 
by the 26th sec. of which it is enacted, “that for | down and express, together with his demurrer, a: 
the more speedy recovery of small debts, it shall | causes of the same, notwithstanding, &c. And 
be lawful for the justices of any county court to| that if any verdict should be given in any such 
hear and determine all suits brought for any debt | action or suit, in any court of record in said do- 
or demand, due by judgment, obligation, or ac- | minion, the judgment thereupon shali not be staid 
count for any sum or sums of money or tobacco | or reversed for or by reason of any default in the 
of the value of twenty-five shillings current money. | form or want of form, of any writ, &c., any law, 
or two hundred pounds of tobacco, and not ex- | statute, or usage, to the contrary notwithstanding.” 
ceeding five pounds of like money, or one thou-| And here, sir, it may perhaps be proper to ob 
sand pounds of tobacco, by petition, without the | serve, that in Virginia, at least before the Revo- 
solemnity of a jury; and where the demand shall | lution, the penalties inflicted for the breach of 
not exceed the above-mentioned sums, the plaintiff | their penal laws, were commonly by the acts them- 
shall proceed by petition, and not otherwise.” Af-| selves directed in what mode to be recovered, 
ter directing in what manner the claim isto be set | which mode was almost universally directed to 
forth in the petition, the same section directs that | be “ by information, bill, plaint, or action of debt, 
“upon filing such petition in the clerk’s office,a|‘in any court of record within said dominion, 
summons of course shall be issued returnable to |‘ wherein no essoin, protection, or wager of law, 
the next court (the courts were then held monthly,) |‘ privilege or any more than imparlance shall be 
a copy of which, together with the copy of the |‘ allowed.” [Mr. Martin turned to a variety of 
etition and accounts shall be delivered to the de- | the penal laws to show such were the provisions. | 
endant, or left at his or her usual place of abode, | 'This honorable Court will perceive that under 
ten days at least before the next succeeding court, | these provisions, the penalties could not be recov- 
and the same being returned executed by a sworn | ered by presentment and indictment, as hath fre- 
officer, or oath made of the due service thereof, if | quently been determined ; hence the usual suits 
the defendant do not then appear, it shall be law- | or actions resorted to in the courts of Virginia, for 
ful for the said justice to hear and examine into | the recovery of those penalties from the smallest 
the truth of the matter so complained of, and to | to the greatest, were informations or actions of 
determine the cause on the evidence produced, or | debts. And the twenty-third section which I have 
to dismiss the petition, as to them shali seem just. | just read relates to such informations or actions 
And if the defendant do appear, he shall forthwith | of debt, where the penalty should not exceed _five 
put in such answer or plea thereto as will bring the | pownds, and to those only applies such regulations 
matter of complaint in issue thereupon: Or if he | as are thereby made, which however do not alter 
fails to plead, the court shall instantly proceed to | the form of action or nature of the process to be 
hear and determine the cause in a summary way | issued, even in those cases, but leaves the law in 
upon such evidence as shall be given, and shall those respects as it was before. _ ; 
give judgment according as the very right of the However, during the same session, in their le- 
cause and matter in law shall appear unto them, | gislatorial disquisitions, they thought proper to 
without regard to form or want of form,” &c. take away the trial by jury in proceedings by pre- 
By the 22d sec. of the same law, it is enacted | sentment, to recover tt not exceeding five 
“that when any person entitled to an action of | pounds; to give the courts summary jurisdiction 
trover or detinue shall set forth the value of the | in ¢hose cases ; and to take away the process of a 
thing demanded to be under the value of five|capias therein. And hence having by the first 
pounds, in a petition to any county court, a swm- | section of chapter 7, (see page 188, laws of Vir- 
mons shall issue, and the same proceedings shall | ginia,) enabled grand juries to present breaches 
be had as in cases for the recovery of small debts.” | of all penal laws of that then colony: by the sec- 
But for the recovery of any penalty for the| ond section it is thus enacted, “that when any 
breaches of the penal laws of the then colony, no | ‘ offence or offences should be presented by 4 
change was made as to the mode of instituting | ‘ grand jury, and the penalty or forfeiture by law, 


the action. The process of capias to arrest the 
offender, the right of trial by jury in such actions, 
as to these subjects, the law was left as before: 
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‘inflicted thereon, shall not exceed five pounds | the State of Virginia where the court may inflict 
‘current money, Or one thousand pounds of to- | a fine of more than five pounds current money, or 
‘ bacco, be it to the King and informer, or to the | which were punishable by imprisonment. Hav- 
‘ party and informer only, or appropriated to any | ing thus shown what was the law on this subject 
‘other use whatever, such presentment need not | at the time of the American Revolution, | have, 
‘be drawn up in other form than as the same | sir, to examine what changesand alterations have 
‘ stands presented by the grand jury, and there- | been made therein since that period. 

‘upon the court shall order a summons forthwith | The first law made since the Revolution was 
‘to issue, to summons any person, so presented, | passed in the year 1792, and is to be found in the 
‘to appear and answer such presentment at the | edition of the Virginia laws, published by Au- 


‘next court, (as I have before observed, the courts 
‘ were. then held monthly,) and shall not admit of 
‘ any exception or pleading to the form or manner 
‘ thereof, but shall proceed to trial, without the for- 
‘mality of a jury, and give judgment upon such 
‘ presentment, according as the very right of the | 
‘cause and matter in law shall appear to them; 
‘and if the party summoned fails to appear, the | 
‘court may give judgment for the penalty.” 

Thus, sir, the law of Virginia remained until | 
the Revolution, and from this view it will appear | 
that the only cases, where, in personal civil ac- 
tions, the process was to be by summons, and not | 
by capias, were where debts were claimed not ex- 
ceeding five pounds, or one thousand pounds of | 
tobacco, or property converted or detained not | 
exceeding the same value, in all which cases the | 
suit or action was to be instituted by petition, and 
the court was to decide in a summary manner, | 
without the intervention of a jury. 

And that the only case, in criminal proceedings, 
where a summons was directed to issue, is where a 


| 


gustine Davis, in the year 1794, page 96; the 
thirty-seventh section increases the amount of the 
debt, which may be recovered by the petition in 
the county, city, or borough court, toa sum not 
exceeding twenty dollars, or eight hundred pounds 
of tobacco, directing process to be by summons 
and the mode of procedure for recovery of the 
same as for recovery of small debts before and at 
the time of the Revolution. The thirty-eighth sec- 
tion also increases the value of the property where 
in trover and detinue, petition may be filed and 
proceedings be had as before the Revolution, to 
the sum of twenty dollars, or eight hundred pounds 
of tobacco. 

In the same year an act was passed, to be found 
page 106, by the sixth section of which it is-en- 
acted, “that in a presentment to the county or 
‘ corporation courts, if the penalty of the offence 
‘exceed not five dollars, or three hundred pounds 
‘ of tobacco; or to the district court, if the penalty 
‘exceed not twenty dollars, or one thousand 
* pounds of tobacco, no information thereupon shall 


presentment hath been made by a grand jury, for | ‘ be filed, but a summons shall thereupon be issued 


an offence, the penalty whereupon shall not exceed | 
five pounds current money, or one thousand pounds 
of tobacco, which presentment need not be drawn 
up in any other form; and on presentment the 
court was to decide in a swmmary manner, with- 


out the intervention of a jury. This honorable | 


Court will also perceive, that the provision of this 
act directing summons to issue in the caseI have 
stated can only apply to presentments made under 
the local, penal laws of Virginia, where the pen- 


alty is restrained to a sum not exceeding five | 


pounds current money, or a thousand pounds of 
tobacco, and cannot extend to presentments for 
offences at common law, such as assaults, riots, &e. 
since in all such cases the courts have a discre- 


‘ against the defendant to answer the said present- 
‘ment, and such summors having been. served 


|‘ upon him, or a copy thereof having been left at 


‘his usual place of abode, and if he doth not ap- 
‘ pear, judgment shall begiven by the court against 
him for the penalty, and if he doth appear, the 
|* court shall in a summary way, without the inter- 
|‘ vention of a jury, hear and determine,” &c. 
And by the thirty-seventh section of chapter 74, 
| page 113, there is a general provision, that where 
no presentment may be made, yet where the pen- 
|alty incurred by the breach of any penal law 
| shall not exceed twenty dollars, or eight hundred 


| pounds of tobacco, the same may be sued forand 
recovered in the manner directed by law for debts 





tionary power to fine what sum they think rea- 


| of like amount. 


sonable, and therefore, may fine beyond five | This clause was designed to prevent informa- 
pounds current money, or a thousand pounds of | tions or actions of debt to be originally instituted 
tobacco. Nor doth the provision extend to any | for the recovery of penalties not exceeding that 
ease even under the penal laws of Virginia, where | sum, where no presentments should be made, and 
the court may punish by imprisonment. Upon | to direct a procedure by petition in which @lso 
this examination of the subject, it appears that | the process must be a summons, and the decision 
until the time of the American Revolution, ac- | by the court in a summary manner. 

cording to the laws of Virginia,a capias remained | One other provision, and one only, hath been 
the proper process in all personal civil actions, | made for issuing a swmmons ; this is found in the 
except where the claim was for money or debts | twenty-fourth section of the same act, and runs 
due not exceeding five pounds current money, or | thus: “No information for a trespass or misde- 
one thousand pounds of tobacco; or where, in de- | ‘ meanor, shall be filed in any court, but by ex- 
tinue or trover, the plaintiff laid the value of the |‘ press order of the court entered on record, nor 
property not exceeding the aforesaid sum, and |‘ unless the party supposed to be culpable shall 
that in criminal cases a capias remained the pro- |‘ have failed to appear and show good cause to 
per process in all proceedings for offences at com- |‘ the contrary, having been required to do so by 
mon law ; and for all offences against the acts of |‘ a summons, appointing a convenient time for 
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‘that purpose, served upon him, or left at his | ments for offences at common law, or for breach- 
I ; 


‘ usual place of abode.” 

These are the only acts of the Virginia Legisla- 
ture I find on this subject—I believe there are no 
others. If there are any more, the honorable Man- 
agers will be so obliging as to point them out ; but 
presuming that they can produce no further pro- 
visions, what is the result of this investigation ? 
That even at this time, the only instances in per- 
sonal civil actions where summons is the proper 
process, are where the demand for money due, or 
on account of trover or detinue, doth not exceed 
twenty dollars, or eight hundred pounds of tobae- 
co, in which case the proceeding is to be by peti- 
tion and the court determine in a summary man- 
ner without the intervention of a jury. And in 
criminal cases, or for recovery of penalties for the 
breach of their penal laws, the only cases where a 
summons is the regular process are where the ac- 
tions are instituted by presentment of a grand jury, 
on which presentment no information is to be filed, 
or without such presentment by petition, for the 
recovery of penalties not exceeding twenty dollars, 
or its correspondent value in tobacco; which cases 
can only arise under the acts of Assembly of Vir- 

inia, and not where the offences are at common 
aw—nor in any case even under the laws of Vir- 
ginia, where punishment may be by imprisonment; 
that the only additional instance, in which a sum- 
mons is to be used in a criminal case, is where ap- 
lication is made for an information—and there it 
is directed in order that the party may have an 
opportunity to show cause why an information 
shall not be ordered against him: but even in this 
case, if the information is ordered, a capias is the 
process to bring the party to answer the charge 
contained in such information,—as it remains to 
be in every other criminal prosecution or suit, ex- 
cept those which I have already particularly des- 
ignated. 

I will now, sir, turn to the law of the State of 
Virginia, with the violation of which we are charg- 
ed ; but first let me premise it is most erroneous- 
ly stated in the article of impeachment; how this 
hath happened is not for me to say, but such is the 
fact: the article of impeachment sets forth, that “it 
is provided by the laws of Virginia, that upon pre- 
sentment by any grand juror of an offence not capi- 
tal, the court shall order the clerk to issue a sum- 
mons against the person or persons offending to ap- 
pear,” &c.; whereas in truth the words of the law 
are, “upon presentment made by the grand jury of 
an offence not capital, the court shall order the 
cleyx*to issue a summons or other proper process 
against the person or persons,” &c. (See page 112, 
section 28, same edition. laws of Virginia.) 

Thus then the very law points out that upon 
such presentments a summons is not in all cases 
a proper process, but that a summons is to issue, 
or other proper process, according to the nature of 
the offences presented. That is, as I have already 
shown, a summons is to be issued where present- 
ments are made for a violation of the penal laws 
of their State, punishable by a fine of not more than 
twenty dollars, or its corresponding quantity of to- 
bacco, nor by imprisonment; but in all preseat- 


es of their penal laws punishable by fine beyond 
twenty dollars or by imprisonment, in such cases 
the clerk must issue a capias, that being the prop- 
er process. And upon these principles it has been 
determined in the cireuit court of Columbia, sit- 
ting at Alexandria, acting under the laws of Vir. 
ginia, that on presentments for assaults and bat- 
tery,and other common law offences, a capias is the 
proper process to be issued ; and this determination 
has been made while a gentleman of great legal 
knowledge, a native of Virginia, and who receiy- 
ed his legal education in that State, (John Thomp- 
son Mason, Esq.) prosecuted in that court for th 
United States, upon whose application, I presume 
the determination was made. 

I will now examine the law of the United 
States, passed the 24th September, 1789, entitled 
“An act to establish the judicial courts of the 
‘ United States,” section 33; ‘ And be it further 
‘enacted, That for any crime or offence agains| 
‘the United States, the offender may by any jus- 
‘tice or judge of the United States, or by any jus- 
‘ tice of the peace, or other magistrate of any of 
‘ the United States, where he may be found, agree- 
‘ably to the usual mode of process against such 
‘offenders in such State, and at the expense of 
‘the United States, be arrested and imprisoned, 
‘ or bailed, as the case may be, for trial before such 
‘ court of the United States as by this act has cog- 
‘ nizance of this offence; and copies of this pro- 
‘cess shall be returned, as speedily as may be, 
‘ into the clerk’s office of such court, together with 
‘the recognisances of the witnesses for their ap- 
‘pearance to testify in the case, which recogni- 
‘sance the magistrate before whom the examina- 
‘tion shall be, may require on pain of imprison- 
‘ment. And if such commitment of the offender 
‘or of the witnesses shall be in a@ district othe: 
‘than that in which the offence is to be tried, it 
‘shall be the duty of the judge of that district 
‘ where the delinquent is imprisoned, seasonably 
‘to issue, and of the marshal of the said district 
* to execute, a warrant for the removal of the of- 
‘fender and the witnesses, or either of them, as 
‘the case may be, to the district into which the 
‘ trial is to be had. And upon all arresés in crim- 
‘ inal cases, bail shall be admitted,” &e. This is 
the law of the United States, mentioned in th 
fifth article as governing the question now before 
us, the basis on which this article is founded. ‘I'l 
least examination will show that it provides only 
for the manner in which offenders shall be arrest- 
ed undér warrants issued by the judicial officers 
of the United States or of the different States, 
upon complaint made to them, in order that such 
offender may be bailed or committed, and wit- 
nesses bound over to the approaching proper 
courts, that the offences may be inquired of by a 
grand jury, and hath no relation to the manner in 
which process shall be issued by a court to bring 
in offenders to answer to presentments which are 
depending in the court. And a similar provision 
for arrests in such cases is made by the acts of As- 
sembly of Virginia, in that State. [See 17th sec. 
chap. 67, page 93, same edition of Virginia laws.] 
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But that the aforesaid act of Congress can in 
no manner relate to, or be regulated by, any law 
of Virginia, directing a summons to be issued as 
the proper process, appears clearly from this, that 
the offender is to be arrested and imprisoned, or 
bailed, according to the nature of the offence ; but 
no person can be arrested on process of summons, 
or on such process be compelled to give hil, un- 


der pain of imprisonment. . This can only be done | 


when a capias, or similar process, such as a magis- 
trate’s warrant, or the warrant of a court, calleda 
bench warrant, is issued! And here, sir, let me 
explain what is meant by a bench warrant. When 
a presentment is made by a grand jury against a 
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‘ judicial courts of the United States, passed on 
‘the 2d March, 1793,” in its seventh section has 
tife following provision, to wit: “ That it shall be 
‘ lJawful for the several courts of the United States, 
‘from time to time, as occasion may require, to 
‘ make rules and orders for their respective courts, 
‘ directing the return of their writs and processes, 


‘the filing of declarations and other pleadings, 


‘the taking of rules, the entering and making up 
‘judgment or default,aud other matters in the 
‘vacation and otherwise, in a manner not repug- 
‘ nant to the laws of the United States, to regu- 
‘ late the practice of the said courts, respectively, 


|‘ as shall be fit and necessary for the advancement 


person not imprisoned nor recognised, process is | 


issued to arrest the offender and bring him before | ‘ 


the court then in session ; as when an application | 
is made to a judge or a justice out of court, and | 
'else; the former law gave them the power of is- 


oath made of an offence committed. it becomes 
the duty of such judge or justice to issue his war- 


rant io take the offender into custody, and thereby | 
secure his appearance at court to answer to any | 


presentment which may be made against him; so, 


when a presentment is made by a grand jury of | 


any offence, that presentment being made by the 
oath of not less than twelve of the grand jurors, 
founded also on the oath of witnesses, it authorizes 
the court upon this proof that an offence has been 
committed, to issue process commanding the sher- 


iff to arrest the offender presented, and bring him | 


before them, to be bailed or committed, according 
to the nature of the crime with which he is charg- 
ed. j 
a bench warrant. It differs from the warrant is- 
sued by a judge or justice, inasmuch as this last 
is directed to a constable, the other to a sheriff. It 
differs from the common capias only in this, that 
the bench warrant is made returnable immedi- 
ately, that is, during the session of the court, 


whereas, what is commonly called a capias, is re- | 
| the term at which he, Callender, was presented 


turnable to the succeeding term. And in Mary- 
land, it is the constant practice of our courts, 


whenever presentments are made against persons 


not inconfinement nor under recognisance, to issue 
such process in all cases, from the highest to the 
lowest offences, in order to secure the persons pre- 
sented. 

I have said, sir, that the law relied on by the 
House of Representatives in support of this arti- 
cle doth not relate to process issued on present- 
ments made in the courts of the United States; 


and as a further proof of this, I now refer this | 


honorable Court to the fourteenth section of the 
same law, where it is enacted “ That all the be- 
* fore-mentioned courts of the United States shall 


This process is what in Maryland is called | 





‘have power to issue writs of scire facias, habeas | ; 
formed the articles of impeachment, have made 
‘for by statute, which may be necessary for the | 


‘ corpus, and all other writs not specially provided 


‘exercise of their respective jurisdictions, and 
‘agreeable to the principles and usages of law.” 
By this provision, a power is given to the courts 


of the United States to issue such process as in | 


their discretion they shall think best, so that it be 
consistent with the general principles and usages 
of law. And the act of the United States, enti- 
tled “An act in addition to an act to establish the 


Queene 


‘ of justice, and especially to that end to prevent 

io in proceedings.” This act gives the 
courts of the United States full pcwer to regulate 
the return of process as to time and everything 


suing such process as in their judgment and dis- 
cretion they should think most proper. On these 
subjects, then, they are uncontrolled, unrestrained 
by the laws or the practice of any State or State 
courts. The courts of the United States having 


this power, can only exercise it as the case comes 


before them; they then determine what is right 


|aad proper, and that becomes a precedent in sim- 


ilar cases, and thus it was the court acted in the 


| case of Callender, as to the process issued and the 


time of its return, and was perfectly justified by 
the laws of the United States in so acting. 

The sixth article alleges that by the laws of 
Virginia it is provided, that in cases not capital, 
the offender shull not be held to answer any pre- 
sentment of a grand jury until the court next suc- 
ceeding that during which such presentment shall 
be made, and yet that my honorable client, with 
intent to oppress and procure the conviction of 
Callender, did, at the said court at which he was 
presented, rule and adjudge him to trial during 


and indicted, and this, notwithstanding the pro- 
visions of the thirty-fourth section of the afore- 
said law of the United States, mentioned in the 
fifth article, which provides “ that the laws of the 
‘several States, except where the Constitution 
‘ treaties, or statutes of the United States, shall 
‘ otherwise require or provide, shall be regarded 
‘as the rules of decision in trials at common 
‘law in the courts of the United States where 
‘ they apply.” 

In answer to this charge, sir, permit me to state 
there is no law in Virginia that declares the of- 
fender, presented for an offence not capital, shall 
not be tried until the succeeding term ; it is only 
an inference, which that honorable body, who 


from the supposition that in all such cases a sum- 
mons only could be issued, returnable to the suc- 
ceeding term, and in consequence that the offend- 


| er could not be compelled to go to trial before the 


succeeding term. 

But, sir, I have already shown that summons 
was not the proper process in Callender’s case; 
that the laws of Virginia were not in the least 
degree operative on either the process to be issued 
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nor the time or the manner of its return, but that 
the one and the other was solely in the power of 
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tive districts or circuits,as far as they shall be 
thought to apply in cases at common law; that 


the court, vested in them by the laws of the United is, if two cases exactly similar are in litigation, as 


States, unrestrained by any law of the State of 
Virginia. Thus, then, the premises failing from 
which the inference was drawn, the inference, of 
course, must be rejected. Thus, then, the court, 
unrestrained by any law of Virginia, or by any 
inference drawn therefrom, not only had a right 
to try Callender the same term he was indicted, 
but were bound in duty so to do, unless there was 
some good cause to justify the delay. Whena 
presentment is made, there is such evidence that 
acrime has been committed, as to authorize the 
court, nay, to make it their duty, (as I have before 
observed,) to issue process to arrest the criminal 
to prevent his escape from justice. Our laws are 
not founded on the principle that the offender 
may have an oppertunity to escape and elude 
justice; and hence it is that a grand jury is sworn 
to secrecy as to their deliberations, lest those of- 
fenders against whom inquiries are making, get- 
ting information of that fact, may run off before 
they can be secured. And, when the criminal is 
arrested and brought into court, it is the duty of 
the court, both as to the criminal and the public, 
to have the cause decided as soon as can be, con- 
sistent with justice. And now let me turn to the | 
34th section of the judiciary law of the United 
States, which is introduced in this article, and on 
which reliance is placed by that honorable House 
which hath prepared these articles. It is as fol- 
lows: “That the laws of the several States, except 
‘ where the Constitution, treaties, or statutes of the 
* United States shall otherwise require or provide, 
* shall be regarded as rules of decision in trials at 
‘ common law in the courts of the United States, 
‘in cases where they apply.” I shall not, sir, enter 
here into a discussion whether a prosecution for 
the violation of a penal law of the United States, 
can be with propriety, within the meaning of this 
act, called a proceeding at common law. Nor 
shall I, sir, rely, as I might do, upon the observa- 
tion, that they are only to be regarded “in cases 
where they apply,” and that it is the court, and 
the court only, who are to determine in what cases | 
they do apply; in doing which they are only re- 
quired to exercise impartially their legal discre- | 
tion; but I shall ask whether this law in any 
manner relates to the process to be issued to bring 
into court the party to the suit, antecedent to the | 
trial, to compel him to appear in order that a trial 
may be had? I presume not. The provisions for | 
that purpose are to be found in the 14th section of | 
the law of September 24th, 1789, and in the 7th | 
section of the law of March 2d, 1793, which I 
have already cited, and which regulate not only 
the issuing but the returning of process to bring 
the party into court, to answer to the charge, whe- 
ther civil or criminal. According to my judg- 
ment, sir, the law in question means only to de- 
clare that the rules and decisions of the State 
courts, in any questions as to the right of the 
parties, shall be respected and attended to in-simi- 
lar questions, which may come into controversy 
in the courts of the United States, in their respec- 














to civil rights, the one in the State court, the other 
in the district or circuit court held in the same 
State, there ought to be in each case the same 
decision; and that where the law in the case had 
been settled by antecedent State decisions, the 
judges of the United States should respect those 
decisions. And also, that when the courts of the 
United States try a cause in any district or any 
circuit, the rights of the parties are to be decided 
according to the laws of the States under which 
rights were acquired, as settled by the legal deci- 
sions of the State courts, where decisions have 
been had. To exemplify my ideas, if the courts 
of the United States have on any occasion to de- 
termine, either immediately or incidentally, a 
right arising under a devise of lands in Maryland, 
they must determine the devise void, unless the 
will was attested by three witnesses. But if th 
devise was of lands in Virginia, the courts would 
be obliged to determine the devise good, although 
attested in a different manner. So, also, the obli- 
gation contracted by the execution of a promissory 


| note is different if executed in Virginia, from what 
| itis ifexecuted in Maryland. Upon actions there- 


fore which may be instituted in the courts of the 
United States in such cases, these courts ought to 
consider what are the rights of the parties accord- 
ing to the laws of the States where the transactions 
took place, and where there have been decisons ot 
the State courts upon the subject-matter, or any 
decisions which may be considered as having a 
bearing on the question, the United States courts 
are to regard such decisions as far as they think 
they are applicable. 

Thus, sir, I flatter myself, that [ have upon the 
fifth and sixth articles shown that there was no 
law of Virginia by which the conduct of the judge 


was to be regulated, and that, even if the laws of 


that State had been operative, they have not been, 
according to their true construction, in any degre: 
violated. 5; 

But surely it can never be seriously contended, 
that where a gentleman is appointed a judge o! 
the United States, he is thereby expected to be- 
come perfectly acquainted with all the local laws, 
usages, and decisions of every separate State in 
the Union; no such judge by any possibility can 
be had. However great the legal knowledge o! 
any gentleman, it has been generally confined ( 


| the laws, to the practice, the judicial proceedings 


of his own State, and to the common law as ther 
used and introduced. From the perfect conviction 


| of this truth, the district judge is appointed an 


inhabitant of the State which composes the dis- 
trict; he is supposed to know the particular laws, 
usages, and decisions of his State. It is to him, 
or the District Attorney in his absence, the judge 
of the Supreme Court, when he goes to hold the 
circuit court, is expected to apply for information 
as to what relates to these subjects; and thus we 
find Judge Chase correctly acting; for the district 


judge being absent when Callender was presented, 


we find my honorable client consulting with the 
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| District Attorney, whose political principles cer- stitution would not, therefore, entrust with the 
tainly did not lead him to wish to oppress Callen- | execution of the laws of the United States. They 
der, and also with the clerk of the district court, | also considered that, as far as juries were intro- 
who is himself a gentleman of legal knowledge, | duced, the jurors would be citizens of the respec- 
and a prosecutor in one of the State courts in | tive States wherein the trials should be had, that 
’ Virginia; and it was under their advice and with | they would, in consequence, probably partake of 
' their approbation that the process was issued, of | the interests, the prejudices, and the passions pre- 
the nature used, and returnable in the manner we | vailing in the State, and therefore might decide 
have seen. In fine, sir, it is impossible for the | contrary to the direction of the judges appointed 
Judges of the Supreme Court to have even a | by the United States, and thereby prevent the due 
general knowledge of the particular State laws | execution of their laws. To obviate this, the 
and practices, and if, in consequence of that want | Constitution has a provision for an appeal to the 
of knowledge, they were to be subject to impeach- | Supreme Court, even from the verdict of such a 
+ ment, you would not be able to prevail upon any | jury. Judge then whether the framers of the 
respectable character to accept the appointment. | Constitution ever contemplated giving power'to 
But I do not apprehend, sir, that the honorable | counsel to argue to jurors against the opinions of 
Managers place much reliance at this time on | their judges, or juries to decide against such 
these two articles. Nor do I believe the honora- | opinions. 
ble House of Representatives would have either| I have now only to return to this honorable 
adopted them or any of the articles which have | Court my sincere thanks for the patient attention 
been brought forward against Judge Chase, had | with which they have indulged me on this occa- 
the same evidence been before them which hath | sion, and to express to you, Mr. President, the 
been produced before this honorable Court. | high sense I have of the impartiality, politeness, 
In saying this, 1 do not mean in the slightest | and dignity with which you have presided during 
degree to censure that honorable body, they were | this trial. 
acting as a grand inquest of the nation; they only | Mr. Harper.—It was greatly to be desired, Mr. 
had, and they only could have, before them ez | President, and might have been confidently ex- 
arte evidence. On the evidence which they had | pected, that in a case every way so important, 
fore them, I shall not suggest but what there | where it so greatly concerns the public happiness 
was sufficient foundation for bringing forward the | that the decision should command the public con- 
charges. But these charges have been patiently | fidence, nothing would be presented to the view 
discussed ; a mass of evidence hath been produced | of this honorable Courtin aid of the prosecution, 
here, which they had not, and, after this full inves- | except the law which ought to govern the decis- 
tigation, the honorable members who impeached | ion, and the proofs relied on for supporting the 
him, and who have regularly attended his trial, I | allegations. 
doubt not, are perfectly satisfied that he ought to| _But it has not so seemed good to the honorable 
be acquitted, and will rejoice at that acquittal. | Managers. They have thought proper to intro- 
Before I conclude, let me add one other proof | duce into the discussion, the political opinions and 
that the framers of the Constitution never intend- | party connexions of the respondent, for the pur- 
ed that juries should have any power to decide | pose of throwing a shade of doubt over his mo- 
the law contrary to the instructions of the court, | tives and of establishing inferences unfavorable 
much less to decide upon the constitutionalityof | to his character. How far this conduct ought to 
alaw. By the 2d section of the 3d article of the | be commended, it is not for me to decide. My 
Constitution of the United States, it is provided, | confidence in the justice and discernment of this 
that in all cases to which the judicial power ap- | honorable Court forbids me to apprehend that it 
plies, except cases affecting Ambassadors, other | can be successful. 
public Ministers and Consuls, and those in which | But since these opinions and connexions have 
a State is a party, “the Supreme Court shall have | been introduced, permit me to use them for a dif- 
‘ appellate jurisdiction, both as to law and fact, | ferent purpose. 
‘with such exceptions and under such regulations | The duty imposed on judges isat all times del- 
‘as Congress shall make.” | icate, and in criminal cases, where life or liberty 
Thus, therefore, it is in the power of Congress | may be affected, where reputation, dearer than 
to authorize, in all such cases, an appeal to the | both, depends on the issue, this duty becomes pe- 
Supreme Court, even as to the fact, from the ver- | culiarly arduous and painful to an honorable and 
dict of a jury, and empower the Supreme Court | generous mind. But if there bea situation more 
to control the jury if they appear to have erred. | delicate, more embarrassing than every other to 
And such was the intention of the framers of the | such a mind, it is that of a judge sitting on the 
Constitution. er | trial of a person who, from political opposition, 
They assumed asa principle, that the interests | or any other cause, may have excited hostile or 
of the State governments and of the ee coe feelings in his: mind. It is then that he 
Government would often be at variance ; that | most fears to trust himself. It is then that he 
laws passed by the United States, the most wise | most dreads the influence of his passions in mis- 
and salutary, might be very obnoxious to and un- leading his judgment. Itis then that he feels the 
popular in, some of the States; judges holding | strongest alarm for his reputation, lest he should 
their commissions under the respective States, | possibly afford ground for the suspicion that he 
that is, the State judges, the framers of the Con- | had gratified his resentments under the semblance 
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of executing the law. Hence he constantly leans 
towards the side of the accused, and requires the 
clearest conviction before he condemns. Hence 
he rejects ail doubtful or contradictory testimony. 
lays out of the case all little indiscretions and 
slight shades of suspicion; and is rigid in requi- 
ring from the prosecutors the unequivocal proof 
of unequivocal offences. That his enemy is in 
his power, is always a reason for the utmost for- 
bearance. The fear that he may possibly be mis- 
led by his passions, is always a reason for acquit- 
tal, where doubt can exist. 

Need [ invoke these noble and gencrous senti- 
ments in the breasts of this honorable Court? No! 
my heart tells meIneed not. I seeon those benches 
distinguished soldiers and eminent statesmen, who 
have triumphed alike in the fields of politics and 
war, and who always disdained to tarnish their 
laurels by the blood or humiliation of a vanquish- 
ed foe. 

If then, the person now arraigned at your bar, 
be connected with a political party in opposition 
to any of those who sit as his judges; if it were 
awe that, in promoting the views of that party, 

e may have excited feelings of anger or resent- 
ment in the mind of any member of this honor- 
able tribunal; if it were possible that any portion 
of the angry passions engendered by the conflicts 
of poner could find a place within these hallowed 
walls, and could attach itself to him who stands 
upon his trial at this bar, the existence of such a 
mami would furnish every member of this 

onorable Court with the strongest motives that 
can operate on a generous and noble mind, for 
leaning constantly to the side of the accused, and 
for pronouncing in favor of an acquittal, wher- 
ever there remains a doubt of guilt. 

Attempts have also been made to enlist the sym- 
pathy of this honorable Court on the side of the 
prosecution, and for this purpose, a criminal twice 
convicted, who did not hesitate to risk civil blood- 
shed in support of political theories, and is now 
indebted for his life to the clemency of that Gov- 
ernment against whose laws he armed his igno- 
rant and misguided neighbors, is presented to view, 
decked out in all the ornaments which rhetoric 
can bestow. We, Mr. President, disclaim the 
aids, and protest against the interference of rhet- 
oric and sympathy. However proper in other 
situations, they ought to be excluded from courts 
of justice, whose decisions should be governed by 
truth and not by feeling. 

But if sympathy could find a place in this tri- 
bunal, what object more fit to awake it than that 
now presented at your bar? An aged patriot and 
statesman, bearing on his head the frost of sev- 
enty winters,and broken by the infirmities brought 
upon him by the labors and exertions of half a 
century, iggrraigned as an offender, and compelled 
to empl n defending himself against a crimi- 
nal pros@eution, the few and short intervals of 
ease allowed to him by sickness. Placed at the 
bar of acourt, after having sat with honor for 
sixteen years on the bench, he is doomed to hear 
the most opprobrious epithets applied to his name 
by those whose predecessors were accustomed to 
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ne 


look up to him with admiration and respect, ani 
whose fathers would have been proud to haye 
been numbered among his pupils. His footstep; 
are hunted from place to place, to find indiscre. 
tions which may be exaggerated intocrimes. The 
jests which, flowing from the gayety and open- 
ness of his temper, were uttered in the confidenc: 
of private conversation; the expressions of warmth 
produced by the natural impetuosity of his char. 
acter, are detailed by companions converted into 
spies and informers, and are adduced as proofs oj 
criminal intention. 

This cup, so full of bitterness for one who has 
been accustomed for forty years to fill the most 
honorable stations in his country, he drinks to the 
dregs without complaining. In this sad reverse, 
he supports himself with a calmness, a fortitude, 
and a resigned dignity which melt the hearts oj 
those who are not his enemies, and extort the re- 
spect of those who are. 

If sympathy must be excited, here let it finda 
nobler object. If from generous breasts it can- 
not be excluded, let it be turned towards 


“A brave man struggling with the storms of Fate,” 


and greatly supporting himself under a pressur 
of evils the most afflicting that an elevated mint 
can know. 

Not content with endeavoring to blow up a 
flame of party spirit against the respondent, and 
to engage sympathy in the ungracious, and to her 
unnatural, task of aiding a criminal prosecution, 
the honorable Managers have resorted to a prin- 
ciple as novel in our laws and jurisprudence as it 
is subversive of the Constitutional independence 
of the judicial department, and dangerous to the 
personal rights and safety of every man holding 
an office under this Government. They have 
contended “ that an impeachment is not a crim 
‘nal prosecution, but an inquiry in the nature of 
‘an inquest of office, to ascertain whether a per- 
‘gon holding an office be properly qualified for his 
‘situation; or, whether it may not be expedient 
‘to remove him.” But if this principle be cor- 
rect—if an impeachment be not indeed a criml- 
nal prosecution, but a mere inquest of office—if a 
conviction and removal on impeachment be in- 
deed not a punishment, but the mere withdrawal 
of a favor of office granted—I ask why this form- 
ality of proceeding, this solemn apparatus of jus- 
tice, this laborious investigation of facts ? If the 
conviction of a judge on impeachment is not to 
depend on his guilt or innocence of some crime 
alleged against him, but on some reason of State 
policy or expediency, which may be thought by 
the House of Representatives, and two-thirds 0! 
the Senate, to require his removal, I ask why the 
solemn mockery of articles alleging high crimes 
and misdemeanors, of a court regularly formed, 
of a judicial oath administered to the members. ol 
the public examination of witnesses, and of a trial 
conducted in all the usual forms? Why not settle 
this question of expediency, as all other questions 
of expediency are settled, by a reference to gene- 
ral political considerations, and in the usual mode 
of political discussion? No! Mr. President! This 
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and principle of the honorable Managers, so novel and | of England ; and the former, a writer of great 
‘ave F ® so alarming } this desperate expedient, resorted to | learning and very high authority, peculiarly tena- 
‘eps f 2 as the last and only prop of a case, which the | cious of every principle tending to the security 
cre- | | honorable gentlemen feel to be unsupported by | of public liberty, and not likely to mistake ona 
Che | ¥ Jaw or evidence; this forlorn hope of the prose- | point so essential as the law of impeachment. 
Den i cution, pressed into its service, after it was found| Thus we find that even in England, where the 
‘lee f % that no offence against any law of ¢he land could | power of impeachment is subject to no express 
uth f © be proved, will not, cannot avail. Everything by | constitutional restrictions, and where abuses of 
lar- | | which we are surrounded informs us that we are | that power, for the purpose of party persecution 
nt0 f } jn a court of law. Everything that we have been | and State policy, have sometimes been commit- 
01 5 three weeks employed in doing reminds us that | ted, and more frequently attempted, an impeach- 
' we are engaged not in a mere inquiry into the | ment has never been considered as a mere inquest 
bas | © fitness of an officer for the place which he holds, | of office, but always as a criminal prosecution, 
Ost | ~ but in the trial of a rimital‘ones on legal princi- | differing not in essentials from those which are 
tle f 7 ples. And this great truth, so important to the | carried on before the ordinary tribunals of justice, 
‘se, oe liberties and happiness of this country, is fully es- | and subject to the same rules of evidence, and the 
de. | © tablished by the decisions of this honorable Court, | same legal maxims concerning crimes and pun- 
Ol Ff ~ in this case, on questions of evidence—decisions | ishments, as a proceeding contrived not to alter 
te | © by which this court has solemnly declared, that | the law, but to carry it into more effectual exe- 
it holds itself bound by those principles of law | cution. These authorities, sanctioned by the prac- 
42 — | which govern our tribunals in ordinary cases. | tice of one hundred and fifty years, prove the prin- 
i: — | These decisions we accepted asa pledge, and now | ciple for which we contend. Instances may, no 
' rely on as an assurance that this cause will be de- | doubt, be found in the history of that country 
” ' termined on no newly discovered notions of po- | where these salutary principles have been disre- 
' litical expediency, or State policy, but on the well | garded, and impeachments have been converted 
- settled and well known principles of law and the | into engines of oppression. But this abuse does 
- Constitution. | not destroy or impair the principle. That re- 
The honorable Managers, indeed, are as much | mains as eternal as the laws of reason and justice 
. at war with themselves on this point, as with the on which it is founded; while the abuse passes 
ve Constitution and the laws. For when they have | into oblivion, with the temporary interests and 
- told us in one breath, that this is merely a ques-| fleeting projects which it was made to subserve; 
_ tion of policy and expediency, they resort in the | or remains in our recollection as a sad monu- 
ra next to legal authorities, both English and Ameri- | ment of the excesses into which frail man is hur- 
" can, for the purpose of explaining the doctrine of | ried by his passions. 
- impeachment, and of proving that the acts al-| And has not this great principle of English ju- 
” leged against the respondent amount to impeach- | risprudence, which 1n that country has weathered 
6 able offences ; thus paying an involuntary homage | so many storms of faction, revolution, and civil 
ve to truth, and furnishing an instance of the irre-| war, received the sanction also of this honorable 
- sistible power with which she forces herself on | Court? Has not testimony been rejected, because 
ot the mind, even when most obstinately determined | it was judged illegal, according to the ordinary 
r- 


to resist her. Let us also, Mr. President, be per- | 
mitted to adduce the authority of an elementary | 
writer, of very high authority, on the laws of | 
England, in support of the principle for which we | 
contend. Woodeson, in his Lectures, vol. 2, p. | 
611, treating on the law of impeachment, speaks | 
thus: “As to the trial itself, it must of course | 
‘vary in external ceremony, but differs not in es- | 
‘sentials from criminal prosecutions before infe- | 
‘rior courts. The same rules of evidence, the | 
“same legal notions of crimes and punishments, | 
‘prevail. For impeachments are not formed to | 
falter the law, but to carry it into more effectual | 
‘execution, where it might be obstructed by the in- | 
‘fluence of two powerful delinquents, or not easily | 
‘discerned in the ordinary course of jurisdiction, | 
‘by reason of the peculiar quality of alleged | 
‘crimes. The judgment therefore is to be such 


‘as is warranted by legal principles or precedents. | 


| ing impeachments. 


rules of evidence? And how could those rules 
apply to this case, unless it were considered as a 
criminal prosecution ? 

The Constitution of the United States will as 
little bear out the Managers in their position as 
the laws of England. ‘That Constitution gives 


| the power of impeachment to the House of Rep- 


resentatives, and to the Senate the power of try- 
Had the authors of that in- 
strument, and those who adopted it, intended to 
leave this power at large, or to erect it into a gen- 
eral inquest, for inquiring into the qualifications 
of judges, and the expediency of removing them, 
nothing more would have been done than merely 
to give the power. But it will be found that va- 
rious restrictions are imposed in the subsequent 
parts of the instrument, which prove that no per- 
son can be impeached except for an offence. 
Thus, for instance, in speaking of the power of 


‘In capital cases the mere stated sentence is to be | pardoning, the Constitution provides (Art. 2, See. 


‘specifically pronounced.” 


Selden and the State Trials; the latter of which. 
this honorable Court need not be informed, is a 
collection of adjudged cases in the highest courts 


Thus far this learned | 
oa and commentator of the laws of Eng- | 
and; and he cites as authorities for this doctrine | 


2) that “the President may grant reprieves and 
pardons for offences against the United States, ex- 
cept in cases of impeachment.” Is not this the 
same thing as saying, that cases of impeachment 
are cases of offences? What, Mr. President, are 
offences, in the language of the Constitution and 
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the laws? For a definition of the term “ offence,” 
in a Constitutional sense, we must consult our 
law books, and not the caprice or the varying 
opinions of popular leaders or popular assemblies. 
Those books tell us, that the word “®6ffence” 
means some violation of law. Whence it evi- 
dently follows, that no officer of Government can 
be impeached, unless he have committed some 
violation of the law, either statute or common. 
It is not necessary for me to contend, that this 
offence must be an indictable offence. I might 
safely admit the contrary, though I do not admit 
it; and there are reasons which appear to be un- 
answerable in favor of the opinion, that no offence 
is impeachable, unless it be also the proper sub- 
ject of an indictment. But it is not necessary to 
go so far; and I can suppose cases where a judge 
ought to be impeached, for acts which I am not 
prepared to declare indictable. Suppose, for in- 
stance, that a judge should constantly omit to 
hold court; or should habitually attend so short 
a time each day as to render it impossible to des- 
patch the business. It might be doubted whether 
an indictment would lie for those acts of omission, 
although I am inclined to think that it would. 
But I have no hesitation in saying, that a judge 
in such a case ought to be impeached. And this 
comes within the principle for which I contend ; 
for these acts of culpable omission are a plain and 
direct violation of the law, which commands him 
to hold courts a reasonable time for the despatch 
of business; and of his oath, which binds him to 
discharge faithfully and diligently the duties of 
his office. 

The honorable gentleman, who opened the 
case on the part of the prosecution, cited the case 
of habitual drunkenness and profane swearing on 
the part of a judge, as an instance of an offence 
not indictable, and yet punishable by impeach- 
ment. But I deny his position. Habitual drunk- 
enness in a judge, and profane swearing in any 
person, are indictable offences. And if they were 
not, still they are violations of the law. Ido not 
mean to say that there is a statute against drunk- 
enness and profane swearing. But they are of- 
fences against good morals, and as such are for- 
bidden by the common law. They are offences 
in the sight of God and man, definitive in their 
nature, capable of precise proof and of a clear 
defence. 

The honorable Managers have cited a case de- 
cided in this court, as an authority to prove that 
a man may be convicted on impeachment, with- 
out having committed an offence. I mean the 
case of Judge Pickering. But that case does not 
support the position. The defendant there was 
charged with habitual drunkenness, and gross 
misbehaviour in court, arising from this drunken- 
ness. The defence set up was that the defendant 
Was insane; and that the instances adduced of 
intoxication and improper behaviour proceeded 
from his insanity. On this point there was a 
contrariety of evidence. It is not for me to in- 
quire on which side the truth lay. But the court, 
by finding the defendant guilty, gave their sanc- 
tion to the charge, that his insanity proceeded 
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from habitual drunkenness. This case therefore 
proves nothing further, than that habitual drunk. 
enness is an impeachable offence. 

As little aid can the honorable gentlemen derive 
from the case of Judge Addison, on which als 
they have relied. The articles of impeachment 
will show, thaeJudge Addison was not impeached, 
as the honorable gentlemen suppose, for rude ani 
ungentleman-like behaviour in court to one oj 
his colleagues; but for a supposed usurpation of 
power, in preventing his colleague, by an exertion 
of authority, from exercising the right which 
he was supposed to possess, to charge a grand 
jury; and in exerting his official influence and 
power, to prevent the jury from paying attention 
to the legal opinions expressed by his colleague 
in a civil case. The report of that trial, now in 
my hand, will attest the correctness of this state- 
ment; and will show also that Judge Addisoy 
was so far from being charged with rude and u:- 
gentleman-like behaviour to his colleague, that 
the honorable gentleman himself towards who 
that behaviour is supposed to have been use 
and who gave evidence on the trial, bore test- 
mony to the mildness and politeness of Judge 
Addison’s manner, on the occasions which fur- 
nished the grounds of impeachment. Whether 
the acts done by that learned and distinguished 
judge did amount to an usurpation of unconstitu- 
tional power; or whether his colleague did pos- 
sess those rights, in the exercise of which he was 
supposed to have been improperly restricted ; are 
questions foreign from the present inquiry. Bu 
1 am free to declare, that if Judge Addison’s col- 
league did possess those rights, and if he did ar- 
bitrarily prevent and impede the exercise of them 
by an unconstitutional exertion of the powers 0! 
his office, he was guilty of an offence for which 
he might properly be impeached; because he 
must in that case have acted in express violation 
of the Constitution and laws. 

The great principle for which we contend, and 
which is so strongly supported by the clause o! 
the Constitution already cited, that an impeach 
ment is a criminal prosecution, and cannot } 
maintained without the proof of some offence 
against the laws, pervades all the other provision: 
of the Constitution, on the subject of impeach- 
ment. The fourth section of the second article 
declares, “that the President, Vice President, and 
all civil officers of the United States, shall be 
removed from office on impeachment for, and 
conviction of treason, bribery, or other high crimes 
and misdemeanors.” This provision, I know, has 
been considered by some as a mere direction 0! 
what shall be done, in those specified cases ; and 
not as a prohibition, confining impeachment to 
those cases. But it must be recollected, Mr. 
President, that the Constitution is a limited gran! 
of power; and that it is of the essence of such 2 
grant to be construed strictly, and to leave in the 
grantors all the powers, not expressly, or by neces- 
sary implication granted away. In this manner 
has the Constitution always been construed and 
understood; and although an amendment was 
made, for the purpose of expressly declaring ant 
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asserting this principle, yet that amendment was 
always understood by those who adopted it, and 
was represented by the eminent character who 
brought it forward, as a mere declaration of a 
principle inherent in the Constitution, which it 
was proper to make, for the purpose of removing 
doubts and quieting apprehensions. When, there- 
fore, the Constitution declares for what acts an 
officer shall be impeached, it gives power to im- 
peach him for those acts, and all power to im- 
peach him for any other cause is withheld. The 
enumeration in the affirmative grant implies 
clearly a negative restriction, as to all cases not 
enumerated. This provision of the Constitution, 
therefore, must be considered, upon every sound 
principle of construction, as a declaration that no 
impeachment shall lie except for a crime or mis- 
demeanor ; in other words, for a criminal viola- 
tion of some law. 

The same idea is found in the second section 
of the third article, third clause; where it is de- 
clared that “the trial of all crimes, except in cases 
of impeachment, shall be by jury:” plainly im- 
plying that cases of impeachment, are cases of 
“trials for crimes.” 

It is material also, Mr. President, to advert to 
the peculiar force of the term “conviction,” which 
is employed in several parts of the Constitution, 
in application to cases of impeachment. The 
third section of the first article, sixth clause, speak- 
ing of the trial of impeachments, says, “and no 
person shall be convicted without the concurrence 
of two thirds of the members present.” The 
seventh clause of the same section, treating on 
the extent and operation of a judgment in im- 
peachment, says, “but the party convicted shall 
nevertheless be liable and subject,” &c. And the 
fourth section of the second article declares, that 
certain officers “shall be removed from office on 
impeachment for, and conviction of, treason, bri- 
bery,” &c. This term “conviction” has in our 
law a fixed and appropriate meaning. There is 
indeed no word in our legal vocabulary, of more 
technical force. It always imports the decision 
of a competent tribunal, pronouncing a person 
guilty of some specitic offence, for which he has 
been legally brought to trial. In an instrument 
so remarkable as the Constitution of the United 
States, for technical accuracy in the use of terms, 
the frequent and indeed constant use of this word 
is decisive to prove, that in the intention of the 
framers of that instrument, no man could be im- 
peached, except for some offence against law, of 
which he might in legal language be said to be 
‘convicted.” 

In fixing the construction of this instrument, 
no safer guide can be followed than contempora- 
eous expositions, furnished by those who made or 
ratified it; and among those expositions, the 
most authoritative are to be found in the consti- 
tutions of the several States, formed about the 
same time, and drawn up in many instances by 
the same persons. Whenever it appears clearly 
from the context of these constitutions, that they 
affix a certain meaning to particular terms, we 
may safely infer that those or similar terms, in 
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the Constitution of the United States, were in- 
tended to have the same meaning. And we shall 
find, by inspecting the constitutions of the several 
States, that impeachment has been considered by 
all of them as a criminal prosecution, for the pun- 
ishment of defined offences against the laws. 

Let us begin with that of Pennsylvania. In 
treating of impeachments, article the fourth, it 
speaks of conviction on impeachment; and de- 
clares that all civil officers shall be liable to im- 
peachment for any misdemeanor in office. The 
term ‘ misdemeanor” is of as accurate meaning, 
and of as much technical force, as any term in 
the law. It describes a class of offences against 
law, as well defined as any in the criminal code. 
A still stronger argument is furnished by the sec- 
ond section of the fifth article, which provides 
that, for any reasonable cause, which shall not be 
sufficient ground of impeachment, the Governor 
may remove any of the judges, on the address of 
two-thirds of each branch of the Legislature. It 
is most manifest that this provision would have 
been wholly unnecessary had the people of Penn- 
sylvania, in framing their constitution, considered 
impeachments, like the honorable Managers, 
merely as inquests of office, by which a judge 
might be removed for any cause, which two-thirds 
of each branch might think reasonable. And the 
arguments derived from the constitution of Penn- 
sylvania have more force, inasmuch as the terms 
“ misdemeanor in office,” used by it for describing 
impeachable acts, are much less strong, than 
“treason, bribery, and other high crimes and mis- 
demeanors,” employed by the Constitution of the 
United States for the same purpose. 

The constitution of Delaware, section 22, di- 
rects that impeachments shall lie against all per- 
sons “ offending against the State, either by mal- 
‘administration, corruption, or other means by 
‘ which the safety of the State may be endanger- 
‘ed.’ This is a very broad description of im- 
peachable offences against the laws, liable to 
punishment in the regular course of justice. It is 
declared that all impeachments shall be commenc- 
ed “within eighteen months after the offence 
committed,” and shall be prosecuted by the Attor- 
ney General, or such other persons as the House 
of Assembly shall appoint, according to the laws 
of the land.” Persons found guilty on impeach- 
ment are to be disqualified, or removed, ‘“ or sub- 
jected to such pains and penalties as the laws 
shall direct.” And the term * conviction,” whose 
peculiar technical force has been already remark- 
ed, is applied by this constitution to cases of im- 
peachment. 

The people of Maryland did not think fit to 
invest the Legislature with the power of impeach- 
ment; but have directed by their Bill of Rights, 
section 30, and by their constitution, section 40, 
that misbehaviour in office shall be proceeded 
against by indictment, in a court of law only; and 
that removal, and, in some cases, disqualification, 
shall be the consequence of conviction. It will 
not be denied, that “misdemeanor” and “ misbe- 
haviour in office” are convertible terms. If there 
be any difference, the latter is the less strong; and 
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yet the people of Maryland have declared that the | who shall have the power of impeaching, who 
term “ misbehaviour in office” means an indictable | shall try impeachments, and what description of 
offence, of which a person may be convicted in a | persons may be impeached. But, in that of Ver. 
court of law. | mont, there is a provision on this subject, which, 
The constitution of Virginia provides, that per- | though very concise, is very strong to our present 
sons offending against the State by mal-adminis- | purpose. Among the powers given by it, section 
tration, corruption, or other means by which the | 9, to the House of Representatives, is that to “ im- 
safety of the State may be endangered, “shall be | peach State criminals.” This term “criminals,” 
impeachable by the House of Delegates,” in the | which in our laws is never applied except to per. 
General Court, according to the laws of the land: | sons charged with offences of the highest nature. 
“and that if all or any of the judges of the Gene- | sufficiently declares that the people of Vermont 
Sral Court, should, on grounds (to be judged by the | considered impeachments as applicable to cases 
‘ House of Delegates) be accused of any of the 
‘ crimes or offences above-mentioned, oak House 
‘of Delegates may, in like manner, impeach the 
* judge or judges so accused, to be tried in the 
* court of appeals.” Hence it appears most clearly | spondent in this case. For, surely, it would be an 
that these general words “offending against the | abuse of language to apply the term “ criminal” to 
‘ State by mal-administration, corruption, or other | improper interruptions of counsel ; to rude, hasty 
‘means by which the safety of the State may be | or intemperate expressions; to ridicule employed 
‘ endangered,”’ words far more general and indef- | by a judge against counsel,-who, in his opinion, 
inite in themselves than those employed by the | conducted themselves incorrectly ; or to the pre- 
Federal Constitution, were considered by the | cipitate and ill-timed expression of a correct legal 
people of Virginia as meaning specific crimes or | opinion. No, sir. This word imports the inten- 
offences, which might be proceeded against in a | tional violation of some known law; the perye- 
court of law, according to the usual course of | tration of some specific defined crime, which 
criminal justice. The words “any other means | may admit of precise proof, which every citizen 
by which the safety of the State may be endan- | may be able to avoid, against which, when ac- 
gered,” are certainly broad enough to embrace | cused of it, he may know how to make his de- 
those reasons of political expediency and State | fence. 
policy for which the honorable Managers contend | Such, Mr. President, is the solemn exposition 
that a judge may be removed by impeachment; | of impeachable offences, given by the people ot 
but we find that the people of Virginia had no | the United States, through the medium of their 
idea of giving them a construction so contrary to | constitutions. Though not accustomed to talk 
the notions entertained in this country respect- | about the will of the people, there is no man that 
ing legal rights, personal safety, and Constitu- | bows with more reverence to that will, when con- 
tional liberty. stitutionally declared. And shall we, Mr. Presi- 
The provisions made on this subject by the | dent, let go this sheet-anchor of personal rights 
constitution of North Carolina breathe the same | and political privileges, to commit ourselves to 
spirit. That instrument declares, section 23, “that | the storms of party rage, personal animosity, and 
‘ the Governor and other officers offending against | popular caprice? Shall we throw down. this 
‘the State, by violating any part of this constitu- | great landmark, fixed by the wisdom and patriot- 
‘tion, mal-administration, or corruption, may be | ism of our fellow-citizens and fathers? Instead 
‘ prosecuted on the impeachment of the General | of having our best and dearest rights secured, by 
‘Assembly, or presentment of the grand jury, of | fixed and known principles of law, shall we leave 
‘ any court of supreme jurisdiction in this State.” | them to be governed and disposed by the ever- 
This plainly implies that impeachable acts, though | varying whims and passions of the moment? No. 
described in terms the most indefinite, were nei- | sir, 1 trust not. When | look at these benches and 
ther more nor less than offences indictable in the | recollect how deep a stake the members of this 
ordinary course of law. honorable Court have in those rights which form 
In the constitution of South Carolina, article 5, | the palladium of our safety, and are now entrust- 
we find the same idea necessarily implied. The | ed to their care and keeping, I cannot but coni- 
words “misdemeanor in office” are used as the | dently expect that they will feel the whole im- 
description of impeachable offences; the term | portance of the great trust reposed in them by 
“ conviction” is applied to impeachments; and it | their country ; that they will regard themselves 
is provided that persons so convicted, “shall, nev- | as acting for future generations, as well as for tlic 
ertheless, be liable to indictment, trial, judgment, | present age; and will elevate themselves above 
and punishment, according to law.” It is plain, | the sphere of little views and momentary feel- 
therefore, that the words “ misdemeanor in office,” | ings. ‘They will recollect, sir, that unjust princ!- 
were understood and intended by the people of | ples, adopted to answer particular purposes, are 
South Carolina to mean offences against the laws, | two-edged swords, which often rebound on the 
for which the offender might be indicted and | head of him who strikes with them; and that 
* convicted.” justice, though it may bean inconvenient restraint 
The constitution of Georgia contains no words, | on our power, while we are strong, is the only 
which can operate in any manner to define or de- | rampart behind which we can find protection 
scribe impeachable offences. It merely directs} when we become weak, They will remember 


of crimes only, and not to removals for reasons of 
State expediency: not even to cases of smaller 
offences, much less of indiscretion or impropriety 
of behaviour, such as is alleged against the re- 
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that power which depends on popular favor, is of 
all sublunary things the most fleeting ‘and tran- 
sient; that it must, from time to time, change 
hands; and that when the change which, sooner 
or later, must arrive, shall have taken place; when 
those who now direct the thunder of impeach- 
ment, shall be placed, as ere long they must, in a 
situation to be smitten by its bolts, they will be 
glad to invoke, and unless they now set a great 
example of correct decision, will invoke in vain 
those Constitutional privileges to which we now 
ery for safety. 

Need I, Mr. President, urge the necessity of ad- 
hering to those principles, as it respects the inde- 
pendence of the judiciary department? Need I 
' enlarge on the essential importance of that inde- 
pendence to the security of personal rights, and to 
the well-being, nay, to the existence of a free 
Government ? These considerations of themselves 
strike the mind with a force not to be increased 
by any efforts of mine. It is sufficient merely to 
bring them into the view of this honorable 
Court. 

But it is not to the party accused, to the nation, 
to posterity, and to the interests of free Gov- 
ernments that the observance of settled Constitu- 
tional principles in cases of impeachment, is alone 
important. It is equally so to the character and | 
feelings of those appointed to judge. Is there any | 


member of this honorable Court, who would | 
wish, nay, who would consent, in deciding this 
cause, to be set free from the restraints of the law, 


| 
or, more properly speaking, to be deprived of its | 


guidance, and left to the influence of his own pas- 
sions, feelings, or prepossessions? Were causes 
like this to be determined on expediency, and not | 
on fixed principles of law, to what suspicions | 
might not the judges be liable, of having sought | 
the indulgence of some animosity, or the attain- | 
ment of some selfish end, instead of consulting 

for the public good? But when they are known | 
to be governed by the settled rules of law, and | 
are considered as merely its organs, their motives 

will be more respected, and their conduct less lia- | 
ble to suspicion or reproach? Is any member of | 
this honorable body prepared to relinquish the 

high and venerable station of the organ and ex- | 
pounder of the law, in order to assume the 
doubtful and dangerous character of a judge, sub- 
ject to no rule but his own arbitrary will ? 

Toa judge, too, it is the sweetest consolation in | 
the discharge of his painful duties, that when he 
has doomed a fellow-citizen to dishonor and mis- | 
ery, he has merely pronounced the decision of the 
law, and not the dictates of his own will; that he | 
is not the author of the sentence by which so 
much calamity is brought on others, but merely 
its official organ. This reflection soothes his 
mind under the anguish which it must feel from | 
another’s wo. And is there any member of this | 
honorable Court who would consent to relinquish | 
this consolation? I boldly say, no. I feel that | 
every heart will respond to the assertion. And if | 
any who hear me be capable of entertaining a con- 
trary opinion, or would wish, in the same situa- 
tion, to hold a different conduct, I envy not their 
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selves to be parties. 
| ger has not yet cooled. 


feelings, however highly I may estimate their in- 
tellectual powers. 

In every light, therefore, in which this great 
principle can be viewed, whether as a well-estab- 
lished doctrine of the Constitution; as the bul- 
wark of personal safety and judicial independ- 
ence; as a shield for thecharacters of those whose 
lot it may be to sit under the trial of impeach- 
ments ; or as a solace to them under the necessity 
of pronouncing a fellow-citizen guilty; it will 
equally claim, and I cannot doubt that it will re- 
ceive the sanction of this honorable Court, by 
whose decision it will, I trust, be established so as 
never hereafter to be brought into question, that 
an impeachment is not a mere inquiry, in the na- 
ture of an inquest of office, whether an cfficer be 
qualified for his place, or whether some reason of 
policy or expediency may not demand his remo- 
val, but a criminal prosecution, for the support of 
which the proof of some wilful violation of a 
known law of the land is known to be indispen- 
sably required. 

Before I proceed, Mr. President, to apply this 
principle to the case now under consideration, per- 
mit me to notice briefly another proposition ad- 
vanced by the honorable Managers, which I per- 


| feetly concur in, and shall take the liberty of 


using against them. They have laid it down, 
that the testimony of witnesses equally credible in 
themselves, is entitled to different degrees of credit, 
according to the means whch they respectively 
enjoyed of correctly discerning the truth, in the 
matter about which they testify. To this pro- 
position I fully assent. Let the principle be ap- 
plied to the case now under consideration. Look 
at the witnesses on each side. With some few 
exceptions perhaps, about which I do not feel it 
necessary to make any particular remarks, they 
are equally credible in themselves, equally dis- 
posed to state correctly the facts. But who are 
the witnesses on the part of the prosecution? It 
must be answered, that almost all of them are 
persons who have supposed themselves to be ill- 
treated by the respondent; whose resentment the 
lapse of four years has not been able to assuage; 
and who come here under the manifest influence 
of those angry feelings, to complain of their im- 
aginary wrongs. It is plain that such persons, 
however correct in their intentions, however de- 
sirous of speaking the truth, are liable to be misled 
by the irritation which these events excited in 


| their minds, and to state as facts the recollection 


of their erroneous impressions. It is permeny 
manifest that those gentlemen were very much 
irritated by the transactions of which they com- 
plain, and in which they were or supposed them- 
It is equally clear their an- 
And I will ask whether 
men in such circumstances, giving them the ut- 
most credit for correct intentions, are equally en- 
titled to belief with persons who, like the witnesses 
on the part of the respondent, were calm, and disin- 
terested spectatsrs of the events which they relate ? 
Equally respectable with the witnesses for the 
prosecution; much more cool; free from that ir- 
ritation which the parties in contention can hardly 
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ever avoid; and testifying their impartiality by | 2, filed with the answer. In this paper the cour 
expressing without reserve their disapprobation of | after some preliminary observations to show tha 
some things in the respondent’s conduct; it must | the questions relative to the Constitutional def. 
be admitted that in every collision of testimony, | nition of treason were questions of law and no; 
they possess the highest title to belief. | of fact, proceed to state as their opinion, * tha; 
Having taken this view of these preliminary | ‘ any insurrection, or rising of any body of peo. 
points, I now proceed, Mr. President, to consider | ‘ ple within the United States, to effect by fore: 
the oe oneer — os veer anee or oe aay ot ect “4 r great PS nature 
in the order in which they have been stated by |‘ orof public and general (or national) concerp 
the prosecutors. It is not my design to go over | ‘is a levying of war against the United State: 
the same — ee has vo so monn y trod- |‘ within the contemplation and construction 0 
den by my able colleagues. e task assigned to | ‘ the Constitution of the United States.” “Tha 
me, is to range rapidly over the first six articles ; | ‘ on this general position any such insurrection o; 
to ae borg » vr! the omy ae one ‘ rising %, resist or eae a exe. 
muitiplicity of the matter induced my learned |‘ cution of any statute of the United States fo; 
colleagues to omit; and then to discuss at large | ‘ levying or collecting taxes, duties, imposts, o; 
ot oe sya under = Pdpoeaorey eighth | ‘ excises, or for calling forth the militia to exe. 
articles, which have not yet been touched. ‘cute the laws of the Union, or for any othe 
On the case of John Fries, the subject of the first | ‘ purpose; under any pretence, as that the stat 
charge, permit me, Mr. President, to avail myself | ‘ ute was unequal, burdensome, oppressive, or un. 
of a distinction, laid down by the honorable gen- | ‘ constitutional, is a levying war against the Uni. 
tleman we (Mn Rand aieon = - of - oe within the ee “Tha 
prosecution tr. dvandoipn. at honorable | ‘ military weapons, as guns and swords, meu- 
gentleman, in his opening address, made a dis- | ‘ tioned i tbe tadhctehoat, are not necessary | 
tinction between a general maxim or principle of | ‘ make such insurrection or rising amount to levy- 
law, such as the definition of a crime, and a par-{‘ ing war, because numbers may supply the wait 
ticular opinion on the law, as applicable to a par- | ‘ of military weapons, or military array.” “ Thai 
ag oo The or. yah org _ — ‘ the y sepaganey. ge of ry armed ~ ar- 
in a judge atany stage of a trial. e jatter he | ‘rayed ina warlike manner, for purposes only o! 
denies to be so. He ‘has chosen the definition of | ‘aq private nature, is not treason, although the 
one offence to illustrate his position; I will take | ‘ judges and peace officers should be insulted o: 
that of another. Suppose a man to be indicted, ie resisted, or even great outrage committed on th 
and put on his trial, for burglary. The crime «i ‘persons and property of our citizens.” “ Thai 
burglary consists in “breaking and entering a | ‘ the true criterion to determine whether acts covi- 
dwelling-house, in the night time, with intent to | ‘ mitted are a treason, or a less offence (as a rio! 
yp a oe aoe pa ne ene ‘is the quo animo the people did assemble. That 
of this olience. According to the distinction of |‘ if a body of people conspire and meditate an 
the honorable gentleman, the judge might at the | ‘ insurrection to resist or oppose the execution 0! 
commencement of the trial, or at any stage of it, | ‘ any statute of the United States by force, they 
- 3 general a eo the asain ‘are only Ny of a high. misdemeanor; but i! 
of the ollence, even before counsel were heard. | ‘ they proceed to carry such intention into execu 
Nay, more, he would be justified in preventing |‘ tion by force, they are guilty of the treason o' 
counsel from attempting, before the jury, to con- | ‘ levying war, and the quantum of the force em- 
trovert this principle. ‘Fhis latter point is not ex- | ‘ ployed neither lessens nor increases the crime.” 
ape fay eee gentleman; but | : That a angers eg or conspiracy to levy va 
it ows from his admission, as a necessary con- | ‘ against the Unite tates Is not treason, unles 
sequence. So far the judge might safely a But | ‘combined with an attempt to carry such combi: 
should he advance a step further, and declare, be- i“ nation or conspiracy into execution,” and thal 
fore counsel had been heard, that the acts done by | “some actual force or violence must be used i! 
the person on trial did amount to burglary, then | ‘ pursuance of such design to levy war ; but it's 
he would be culpable, and even criminal; and | ‘ perfectly immaterial whether the force used i: 
this, the honorable gentleman contends, was done | ‘ sufficient to effectuate the object.” 
by the respondent in the case of Fries. __ | This no doubt isa long definition. Perhaps: 
I consent to be judged by the rule which the | might have been expressed in much fewer words. 
honorable gentleman has himself established; | but still is a general definition of the crime o! 
and I undertake to show that nothing more was | treason by levying war, without application 0! 
done by the respondent in the case of Fries than | reference to any particular case, much less to the 
aes en oo may be oneey | case of John Fries. It amounts nearly to this 
one by a judge; that he merely stated the gen- | “that for any number of people, however smal. 
eral definition of the crime of treason by levying | ‘ or inadequate, to rise, with Intent to resist of 
war against the United States, but expressed no | ‘ ere by force the execution of any general 
a cae Sate guilty or inno- | a 7 eee States, and to vat actual 
ent, whether the acts which he had done amount- | ‘ force for that purpose, amounts to levying wa! 
ed to treason. For the correctness of this posi- | ‘ against the United States, although neither mil- 
tion | appeal to the opinion itself, as in evidence |‘ itary weapons nor military array be used.” This 
before the court. It is contained in exhibit No. | is the substance of the opinion. All the rest is 
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merely illustration, and in this shape it is as | this course of reflection by the stress which he 
much a general definition as that of burglary. had observed the court to lay, in the first trial of 

How widea field of defence do these definitions | Fries, on the decisions in the cases of the West- 
leave open! In the case of an indictment for | ern insurgents. It would surely have been very 
burglary, would any counsel peevishly or inso- | unkind in the respondent to prevent the learned 
lently retire from the prisoner’s defence, because | gentleman from exhibiting the results of these 
the court might, in the commencement of the | long and profound reflections. But happily the 
trial, have stated this to be the legal definition of | respondent did not prevent him. His disappoint- 
the crime? Would he insist on the absurd and | ment must be attributed solely to himself. The 
mischievous privilege of controverting so plain | circumstances on which he informs us that he in- 
and well-settled a principle of law? No. Far/| tended to rely for distinguishing the case of 
different would be his conduct. He would in- | Fries from those of the Western insurgents, were 
quire whether any acts had been done, amount- | the martial array at Braddock’s field; the march 
ing in law to the breaking open of a house? | to Pittsburg, for the avowed purpose of attacking 
Whether the prisoner was the perpetrator of | the garrison; and, I think, the attack on Nevil’s 
those acts, or a partyin them? Whether the | house. The first of these circumstances applied 
house was broken open in the night time? Whe- | to the nature of the assemblage, whether itamount- 
ther it was entered by the prisoner as well as | ed toa rising or insurrection; the second to the 
broken? Whether it was a dwelling-house ? | intent with which the rising was made, and the 
And whether it was broken open and entered with | third to the degree and nature of the force or vio- 
intent to commit any crime amounting to felony? | lence committed. They were all open to the 
All these questions would be perfectly open, un- | learned gentleman under the opinion, which did 
der the general definition which has been stated; | not declare what sort of an assemblage would 
and on the result of these inquiries would the | constitute an insurrection or rising; what cir- 
guilt or innocence of the prisoner depend. cumstances would be sufficient evidence of the 

So in the case of Fries, it was perfectly com- | improper intent; or what kind or degree of force 
petent to his learned counsel, under the general | or violence must be employed ; but merely stated 
definition of treason given by the court, to con- | that a rising or insurrection, proceeding from such 

| 











tend that the acts proved did not amount toa | an intent, and accompanied by actual force or 
rising of any number of pecple; that John Fries | violence, would amount to levying war. Whether 
was not implicated in those acts; that they were | the assemblage in Bucks and Northampton had 
not done with intent to resist or prevent, by force | the necessary ingredients to constitute a rising or 
or violence, the execution of any general law of | insurrection; whether the acts done afforded suf- 
the United States; or that no force or violence | ficient evidence of an intent to resist or prevent 
was actually employed in pursuance of such in- | by violence or force the execution of the act of 
tention. All these questions were perfectly open | Congress; whether the force or violence com- 
to them, notwithstanding the general definition | mitted were sufficient in nature or degree ; and 
of treason given by the court. Not one of these | whether, in all or any of these points of view, 
questions did the court in any manner decide. | the case of Fries’ in Bucks and Northampton was 
These questions involved the application of the | weaker than that of the Western insurgents, or 
general definition to the particular case; an ap- | materially different from it, were questions not at 
plication in which the true, proper, and only de- | all affected by the opinion, but left entirely open 
fence of the prisoner consisted, and which the | to the learned gentleman, who might, notwith- 
court neither made, nor intended to make. | standing this opinion, have discussed them before 

Surely these questions offered full scope to the | the court and jury, at all the length into which 
learned gentlemen for the exertion of those argu-,|| the exuberance of his genius so much delights to 
mentative powers, and the display of that legal!| shoot. 
learning, of which they have given, in the shape | These learned gentlemen possessed, therefore, 
of testimony, so handsome a specimen at this | under the opinion communicated to them by the 
bar. Even that eager fondness for legal disputa- | respondent, even if it had not been withdrawn, 
tion, which has carried them on this occasion so | all the latitude which moderate counsel could 
far beyond the limits prescribed by the law of | have-desired. All the questions of fact; all the 
evidence, might have been gratified in thisample | questions of intention, which are questions of 
field. There was room enough for the learned | fact; the whole business of deciding, whether the 
and ingenious distinction, which one of the gen- | case proved came within the general principle of 
tlemen (Mr. Dallas) has told us that he intended | law; of applying the general rule to the particu- 
to make between the case of Fries and that of | lar case; remained within the province of the 
the Western insurgents. {t was his intention, he | jury, and furnished the only proper means of de- 
says, had he not been prevented by this unfortu- |fence. Even if the facts had been admitted, as 
nate definition, to dwell on several circumstances | the honorable Managers contend, still the intent 
which, in his apprehension, distinguished the for- | remained to be ascertained, and was a question of 
mer of these cases from the latter. He tells us | fact solely cognizable by the jury. But it is at- 
that his mind turned itself towards these distine- terly incorrect to say that the facts were admit- 
tions, and was occupied upon them from the mo- | ted. It was indeed admitted, or rather it was not 
ment when the court granted a new trial after the | doubted, that certain acts had been done by John 
first conviction of Fries. His mind was led into | Fries and others; but whether those acts were of 
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such a nature, and proceeded from such an inten- 
tion, as to bring the case within the general rule 
of law laid down by the court, was a point unset- 
tled, which formed the proper and sole ground of 
inquiry. And this point was not affected by the 
Opinion communicated by the respondent to the 


prisoner’s counsel. 


And here, Mr. President, let me be permitted 
to notice what I deem a most dangerous error, 
respecting the Constitutional power of juries in 
It is constantly asserted that the 
jury are to decide the law and the fact in crimi- 
nal cases; and this is correct, when properly ex- 
plained ; but taken in its literal and unqualified 
sense, it is contrary to every principle of law, 
It is the 
rovince of the court to expound and declare the 
aw generally, in all cases, criminal as well as 
To apply the law to each particular case ; 
to decide whether the facts proved in any case 
bring it within the general rule of law, is the 

rovince of the jury, and their only province. 

hey have no dispensing power over the laws of 
the land. Will any man in the least acquainted 
with our system of jurisprudence declare that a 
jury has a right to decide, that breaking open a 
dwelling-house in the night time with intent to 
steal is not burglary, unless an actual theft be 


criminal cases. 


and every dictate of common sense. 


civil. 


committed? I presume that no one will hazard 
such an opinion. The jury, in such a case, may 
decide that the house was not broken open, that 
is, was not a dwelling-house, that the fact was 
not committed by the person accused, that it was 
not committed in the night time, or that it was 
not committed with an intent to commita felony. 
But if they believe the affirmative on all these 
points, they must find the prisoner guilty, or com- 
mit a direct violation of their oaths. ‘They are 
bound by the general principle of law as declared 
by the court. Their duty, and their sole duty, 
consists in applying it to the particular case. In 


this sense, and in this alone, are they judges of 


the Jaw as wellas of the fact. 

It is well known that a new trial may be grant- 
ed in a criminal case, where the verdict is against 
the party accused, and is supposed by the court to 
be contrary tolaw. This proves that the jury 
are not the judges of the law, in the unqualified 
sense contended for by some persons; for if they 
were the judges of the law in that sense, it would 
necessarily follow that a new trial could no more 
be granted in favor of the prisoner in a criminal 
case than against him. The rule that it cannot 
be granted against him has been established by 
the courts in favor of life, through a laudable 
motive of tenderness and humanity, and not be- 
cause they had not power to grant new trials in 
this case, as well as in others, where the verdict 
is contrary to law. 

So in case of an offence created by statute, a 
jury may declare that the case proved on an in- 
dictment, under the statute, does not come within 
it, for want of the improper intent, or some other 
necessary ingredient, But it has never entered 
into the head of any man to suppose that the jury 
in such a case has a right to declare that the stat- 
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ute itself is not a law of the land—has been re- 
pealed, has expired, or does not create any offence, 
All these are questions of law, which come wit). 
in the exclusive province of the court. 

This consideration, by the way, furnishes the 
true answer to the famous Richmond syllogism, 
of which we have heard so much in this case, anj 
proves the correctness of that decision, by which 
the counsel of Callender were prevented, most 
properly, from contesting before the jury the 
constitutionality of an act of Congress—a decis- 
ion which the honorable Managers have had the 
good sense not to call in question. This decision, 
undeniably correct as it is, and as strange as the 
absurdities are to which a contrary principle 
would lead, can be defended on no other ground 
than that for which I contend. 

And I will ask, how the case of treason can be 
distinguished, in this respect, from that of burgla- 
ry? Ifa jury be bound by the general rule o/ 
law which defines the crime of burglary, and be 
confined solely to the inquiry, whether the cas 
proved comes within that rule; upon what prin- 
ciple can it be contended that they are not equali 
bound by the general definition of treason ? 

Will it be contended that the latter definition is 
not as well settled as the former? This position 
Ideny. How was the definition of burglary set- 
tled? It was not by any Legislative act remain- 
ing on record or known by tradition, but by judi- 
cial determinations declaratory of the law. In 
the same manner has the definition of treason by 
levying war been settled. Three solemn adjudi- 
cations in the same court, and one of them in th 
same case, had declared it to be the law; and it 
was the law of the land as much as the law defin- 
ing burglary or any other offence. If gentlemen 
deny that three solemn decisions on the sam 
point, by a court of the highest jurisdiction, ar 
sufficient to settle the law, will they inform us 
how many decisions are necessary for that pur- 
pose? Or are we never to have fixed principles, 
or settled definitions of crimes? Is the law of 
treason never to be established on a certain basis? 
Are the nature and definition of this high offenc: 
to be left forever floating on the uncertain and ya- 
rying opinions of courts and juries? Is that 
which was not treason to-day to be treason to- 
morrow, according to the caprice, the interests, or 
the prejudices of those who may be appointed to 
determine, or to the power, influence, or intrigues 
of the accuser or accused? If succeeding courts 
and juries are not to be bound by precedents es- 
tablished by their predecessors, then will every- 
thing be treason leer a man is tried by his foes, 
and nothing when he is tried by his friends. There 
will no longer be any security, in times of party 
contention, for life, liberty, or property ; and we 
are destined to see acted over in this land, vainly 
boasting of its freedom and happiness, the scenes 
of judicial murder and pillage which disgraced 
our mother country during the struggles between 
the houses of York and Lancaster. Sooner than 
live under such a system, I would take refuge 2 
Turkey, where, by bribing the Cadi, I might es- 
cape from judicial tyranny, and might be sale 
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from the oppressions of the Government, provided 
{ avoided the offence of growing rich. Not for 
one moment would I live in a country where I 
should be tantalized with the semblance of lib- 
erty; and in fact liable to the penalties of treason, 
whenever I might by any act of opposition, or 
any assertion of my rights or those of my fellow- 
citizens, become obnoxious to a party in power. 
This must be the consequence should the princi- 
ples contended for by the Managers finally pre- 
vail. When the rules of law defining offences 
are fixed and certain, then is every man safe, 
because he may know the law, and may avoid 
offending against it. But if no respect is to be 
paid to former decisions; if counsel are to be 
allowed to controvert points, which have been 
solemnly and repeatedly adjudged; if our courts 
and juries, without regard to former decisions, 
are to declare that to be law in each particular 
case, which the passions, the prejudices, or the 

olitical views of the moment may dictate; then 
indeed have we grasped a shadow, while the sub- 
stance has escaped from us; and the blood of our 
fathers has in vain bedewed their native soil. But 
no. So monstrous a principle cannot be endured, 
and will not receive the sanction of this honorable 
Court. Rules of law, once established, must be 
adhered to. Courts must regard them as sacred, 
and must not allow them to be called in question. 
In this case the opinion communicated had been 
solemnly settled, and was a part and a most im- 
portant part of the law of the land. There was 
no superior tribunal to review it; and if there be 
one, the argument is still stronger: for then the 
acquiescence of the parties, who took no mea- 
sures to have these decisions reversed, is added to 
the authority of the court which made them. 
The court, therefore, where the respondent presi- 
ded, was bound to consider these decisions as the 
law of the land; to declare them as such, and to 
prevent them from being called into question, for 
the purpose of misleading the jury. 

Another charge urged against our honorable 
client, under the first article of impeachment, is, 
that he prevented the prisoner’s counsel, in the 
case of Fries, fron citing to the jury certain En- 
glish adjudications on the law of treason, and 
some statutes of the United States. So far as 
this charge relates to the statutes, I shall leave it 
most cheerfully where it has been placed by my 
learned and ingenious colleague who commenced 
the defence. Nothing can be added to the strik- 








ing and satisfactory view which he has given of 


that point. As to the English authorities, I will 
make one observation, which did not fall within 
the scope of his argument. 

The respondent did say that English adjudica- 
tions, at common law, on the doctrine of treason, 
ought not to be read to the jury; that English 
decisions before the Revolution of 1688, under 
the statute of treasons, were deserving of very 
little attention, and ought to be received with 
great caution; and that such decisions since that 
Revolution, though proper to be cited, were not 
to be considered as absolute authorities, but merely 
as strong arguments, Into the legal correctness 
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of this opinion, it is not now my purpose to in- 
quire. That point has been sufficiently discus- 
sed. But I beg this honorable Court to remark, 
that this opinion of which the learned counsel for 
Fries so loudly complain, was an opinion pre- 
cisely in their favor, and gave them all the ad- 
vantage on this subject that they expected to de- 
rive from citing these English cases. It was, 
they tell us, to convince the jury of the very 
thing which the court thus declared to them, 
namely, that these English decisions before the 
Revolution of 1688, were entitled to little or no 
attention ; and that even those since the Revolu- 
tion, being in some degree founded on the former, 
ought to be received with caution, and not to be 
considered in the light of absolute and binding 
authorities. These were the points which they 
wished to establish, by citing the English adju- 
dications; and these were precisely the points 
which the court established. The decision was 
completely in their favor, and yet they complain 
of it as a grievous injury. They complain of it, 
though in their favor, because it was made with- 
out giving them an opportunity of speaking. 
Whence this causeless discontent, this most un- 
reasonable complaint? Did it proceed from the 
disappointment of a childish and little vanity, 
which made them wish to exhibit their talents 
before the public? Surely we cannot suspect 
those learned gentlemen of so contemptible a 
motive. Why then, I repeat, do they complain 
of a decision made in their favor? They have 
been compelled by the force of truth, to explain 
the reason. The truth is, as it appears on their 
own testimony, that they complained, not be- 
cause they thought themselves or their client in- 
jured, by this decision, but because it suited their 
purpose to represent themselves as injured, their 
client as oppressed, the case as prejudged, and the 
conduct of the court as arbitrary and precipitate; 
in order to excite odium and resentment against 
the court, and commiseration towards their cli- 
ent, and to induce the President, by erroneous 
impressions thus made on his mind, to extend his 
mercy to a person, who could not have been 
thought a fit object for compassion, had the truth 
been known. The whole of this pretended dis- 
pleasure, all this affected outcry about the pri- 
vileges of counsel, the rights of jurors, and pre- 
judged opinions, was a mere finesse, an artful 
contrivance, to procure the pardon of a criminal 
twice convicted of treason, and to procure it b 

holding up a falsehood to the view of the Presi- 
dent. and of the public ; by calumniating the court, 
deceiving the Executive, weakening theconfidence 
of the people in the administration of the laws, and 
sacrificing truth and justice to the attainment of 
a momentary purpose. 

The learned gentlemen thought themselves jus- 
tified in all this, by their duty to their client. It 
is not for me to condemn them. Iam here toin- 
quire into the propriety of their conduct. But I 
may be permitted to ask, whether such a contri- 
vance ought to receive the countenance of this 
high court? And whether gentlemen who have 
thought it right thus to act, ought not to be list- 
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ened to with caution, when they come here, after | ever slight the error which the respondent may 
their finesse has completely succeeded, to com- | have committed, I am willing, in his behalf, to rely 
plain of injuries, which in the same breath they | on the plea of repentance and amendment. : 
tell us are entirely fictitious? Iwill ask whether| But this amendment, we are told by the hono- 
this honorable Court ought not to discountenance | rable Managers, was a mere pretence, a cloak be- 
such proceedings in future, by vindicating thecon- | neath which the respondent sought to hide the 
duct of the respondent inthis particular? Counsel, | supposed deformity of his conduct, when he found 
Mr. President, have duties to themselves and to | that it began to attract attention. But I ask was 
the public, as well as to their clients. They are | ita pretence to entreat, to supplicate the prisoner’s 
at all times bound by the obligations of candor | counsel to proceed with the defence, till the cup 
and of truth. They are at all times bound to re- | of humiliation was drained tothe dregs? Wasit 
spect the courts of justice and themselves. They | a cloak to be anxiously solicitous, after the pris- 
owe to their clients every honorable exertion of | oner was abandoned by his counsel, to protect him 
their talents and industry, and the zealous use of | from the dangers into which his ignorance of the 
every fair means of defence. In criminal cases, | law might betray him; to urge his acceptance of 
and especially when life is in jeopardy, we expect | other counsel ; to inform him carefully of his right 
more zeal, and are willing to allow greater lati- | of challenge; toassist him in cross examining the 
tude. In favor of this zeal, we are disposed to ex- | witnesses; suggesting such questions as might ly 
cuse some departure from the strict line, which | to his advantage, and guarding him against such 
ropriety would in other cases prescribe. But to | as might draw forth unfavorable answers; to pre- 
i countenanced, upheld, and commended, for at- | vent the witnesses in the submitted cases from be- 
tempting to excite odium unjustly against a court; | ing examined before his trial, lest the jury might 
and to induce the President to believe, that the | hear testimony unfavorable to him, which he coul 
prisoner was deprived by the court of a fair trial, | have no opportunity of cross examining? Wa: 
when they know the fact to be directly otherwise; | this the conduct of a designing hypocrite, seeking 
is more than modest men would ask, or any man | to gloss over his wicked purposes, by a fair out- 
has a right to expect. side of humanity and justice ?—of an artful and 
But let it be admitted for a moment, Mr. Presi- | ruthless oppressor, thirsting for the blood of an in- 
dent, that on the first day of the trial of Fries, the | nocent victim? If this be oppression, God grant 
respondent committed an error. I ask if it was | thatland mine may never be otherwise oppressed ! 
not atoned for by his full and honorable retraction | I come now, Mr. President, to the case of Cal- 
on the second? By the pains which he took to | lender. But before I enter into those views which 
do away all the proceedings of the first day ; to | remain to be taken of the charges arising out of 
induce the prisoner’s counsel to go on with the | that case, let me be indulged in some preliminary 
defence, and to secure to him, in the utmost lati- | remarks, on that part of the evidence adduced in 
tude, every advantage for making that defence? | their support, which was supposed by the hono- 
One of the honorable Managers has told us that | rable Managers to furnish direct proof of corrupt 
the respondent’s conduct on the first day was an | intentions, on the part of the respondent. 
unpardonable sin ; that repentance, if it came at This evidence was given by Mr. Mason, Mr. 
all, came too late. But this, sir, is not the rule by | Triplet, and Mr. Heath. As to the first gentle- 
which we hope one day to be judged. We live | man, his testimony relates to a private and jocular 
in the comforting hope, that repentance, if sincere, | conversation, no part of which he recollects per- 
can never come too late. We hope, by a short or | fectly, and the most material part of which, the 
death-bed repentance. we may obtain pardon for | part that furnishes the true explanation of the 
a life of errors and sins. Our holy religion per- | whole affair, he has entirely forgotten. It cannot 
mits us to believe, that there is but one unpardon- | be doubted that this honorable gentleman was 
able sin, and that is hardness of heart, or refusal | dragged with extreme reluctance to detail, at the 
to repent. And shall we, frail and sinful mortals, | bar of a court of justice, a private and of course a 
mete to each other a measure, which an all just | confidential conversation, the most material parts 
and all powerful God does not mete to us? Shall | of which a lapse of five years has effaced from his 
we refuse to each other the effects of that repent-| memory. It must have been to him a most pain- 
ance, by which alone we can ourselves hope for | ful necessity, a most cruel violence, which obliged 
happiness hereafter? If for one error, thus atoned | him to do an act that, if done voluntarily, would 
for, the respondent must be punished, let the first | have amounted to a violation of that confidence 
stone be cast by him who has always retracted | which in the intercourse of society men of honor 
and corrected his errors, as soon as he was made | place in each other. Oughta species of exami- 
sensible that they had been committed. nation to be countenanced, which must place hon- 
Ido not, Mr. President, with my learned col- | orable men in so painful a situation, and subject 
league who commenced the defence, disclaim the | them to so cruel a necessity? Which must com- 
term “repentance” for my honorableclient. Re-/| pel them, after having been considered as com- 
ntance is a term that suits creatures so frail and | panions, and perhaps as friends, to assume the 
iable to error as men, even the best of men. We | odious character ef spies, and to fulfil the detest- 
all have need of it, and I trust that we shall be | able functions of informers? Which must destroy 
ashamed of our errors, but not of our repentance. | all the confidence, and of course all the pleasure 
I have often had occasion to repent myself. 1 fear | of social intercourse, that great sweetener of the ills 
that I have not done it often enough. And how- | of life; must spread the gloom of mistrust over 
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all our moments of hilarity and relaxation; and 
must convert our parlors, our breakfast tables, and 





the penalties of this law, or to pardon the offences 
committed against it, there was a power in the 


even ourfriendly suppers, where the bosom is wont | Constitution to do so; but that power resided in 
to expand, and the heart is laid on the table, into | the Executive department, and not in the Judicial ; 


scenes of watchful jealousy, of dark and cautious 
silence? Ought a practice to be tolerated, which 
thus strikes at the root of social harmony, private 
honor, and public morality ? 


How dangerous too is this species of testimony, | 


to the interest of truth and the safety of innocence! 


In this very case, the honorable witness, with all | 


his accuracy of recollection, and all his desire to 
represent the transaction in a light as favorable 
to the party accused as the truth would permit, 
has forgotten the most material part of the con- 
versation ; that part in which he himself was im- 
mediately concerned, which drew forth the rest, 


and which furnishes the true explanation of the | 


respondent’s meaning. The part which he has 
thus forgotten, has been happily supplied by an- 
other witness, Judge Winchester, who was also 
present at the conversation. But what might have 
been the situation of the respondent, had Judge 
Winchester’s memory been equally frail, or had 
he died before this trial? That most satisfactory 
explanation which he has given, and which has 
removed every shadow of doubt from this part of 


| whose duty it was to execute all the laws, with- 


out respect to circumstances, persons, or cases. 
As to the testimony of Mr. Triplet, I cannot 
conceive what proof it can furnish of criminal in- 
tentions. It amounts to this, and nothing more, 
| that the respondent, in the course of some very 
loose and thoughtless conversation, from which it 
would have been much more prudent to abstain, 
applied some harsh epithets to “ The Prospect 
| Before Us,” and its reputed author; and expressed 
an apprehension that he would escape punishment. 
But does it follow, that because a judge remark- 
| able for hasty and strong expressions, has applied 
some harsh and angry epithets to a person believed 
to be an atrocious offender, he will not do him 
justice, when he comes on trial? It must also be 
| remarked, that Mr. Triplet is manifestly in a 
| mistake, respecting the last conversation which 
he has attempted to detail. He represents the re- 
| spondent as saying, that the marshal had returned 
without Callender. But we know that the mar- 
shal did not return without Callender. This mis- 
take on the part of Mr. Triplet, may induce us 





the case, would then have been wanting: and the | to doubt, whether with the most sincere desire to 
respondent might have been convicted, on a recol- | represent nothing but the truth, which I have no 
lection which would in that case have appeared | doubt that he felt, he may not have viewed the 
complete, though we know it to be utterly imper-| other circumstances also in too strong a light. 


fect. 

This explanation proves the whole conversation 
to have been a mere jest, and a jest provoked and 
drawn out by Mr. Mason himself. Without the 
explanation, it might have borne an improper, 
though not acriminal aspect. With the explana- 


We well know that facts of this nature derive 
| their complexion, almost entirely, from small cir- 
| cumstances of time, manner, and connexion; and 
| when we find so candid a witness mistaken in so 
| material a circumstance, we may fairly conclude 
| that he has omitted on one hand, or too much 


tion, it amounts to nothing more than an expres- | heightened on the other, some of those finer shades, 
sion of the respondent’s intention, made in jest, by | on which the character of the piece always de- 
way of reply to a jest of Mr. Mason, to have the | pends. 

affair of “ The Prospect Before Us” investigated,| | With respect to the facts related by John Heath, 
when he should arrive at Richmond, and to bring | I have no difficulty in admitting that, if true, it 
the author and publisher to punishment. Will it | fixes the stain of corruption on the character and 
be said that in this there is anything criminal, or | conduct of the respondent, and ought to produce 
even improper? Is it not the duty ofa judge, his conviction. Juries in every case, and espe- 
presiding in acourt of criminal jurisdiction, to } eially in criminal cases, ought to be selected with- 
cause inquiry to be made into offences which he | out respect to any circumstance but their impar- 
knows to have been committed, and to take steps | tiality and legal qualifications. Of all cireum- 
for bringing the offenders to justice? Suppose | stances, that of political opinion and party con- 
that instead of a libel, a piracy had been commit- | nexion is the most improper to govern, and ought 
ted; and that the respondent, being informed that | the most carefully to be avoided. For a judge to 
the parties were lurking in the district of Virginia, | interfere with the marshal, and direct him to 
had declared that he would have them brought to | strike off from a jury list, in a criminal case, all 
trial, ifthey could be caught, and punished ifguilty? | those persons who were supposed to agree in puliti- 
Would this have been improper? And does the | cal opinion with the party accused; or, in other 
difference between offences make any difference | words, to combine with the marshal in packing 
in the duties ofa judge? Is he not equally bound | a jury, for the purpose of insuring the conviction 
to execute all the laws? If gentlemen say no,| of the party accused, would be an offence for 
will they be pleased to draw for us the proper line | which he ought to be punished. But this testi- 
of discrimination, between those laws which a | mony of John Heath is deeply shaken by one wit- 
judge must execute, and those which he ought to ness, and flatly contradicted by another. I will 
neglect? Or is this line to be drawn by his own | not inquire into the character of John Heath; 
caprice? Was not the sedition act a law of the | which I have no means of knowing or of making 
land, and was not “The Prospect Before Us” a known; but I will say that it cannot stand on 
violation of that law? If there were any cireum- | higher ground than that of David Mead Randolph, 
stances which rendered it proper to dispense with who has flatly contradicted Mr. Heath; or of 
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William Marshall, who has gone as near to a posi- 
tive contradiction, as it is possible to go without 
making one. There must be a mistake some- 
where. But we cannot believe the fact stated by 
John Heath, without believing that David Mead 
Randolph has been guilty ofa flat and wilful per- 
jury, and that William Marshall has gone as near 
it as possible. These gentlemen are known to all 
Virginia. The evidences of their character are 
to be found in the breast of every man in that 
State. But as to Mr. Randolph, there is direct 
evidence in this case to support his veracity. Mr. 
Hay has declared at this bar, that he did not re- 
collect having used certain expressions which were 
attributed to him, but had no doubt that he used 
them, after Mr. Randolph said so. Such was his 
reliance on Mr. Randolph’s veracity and recollec- 
tion! Itis not possible to have stronger testimony 
in favor of a witness. If stronger could exist, it 
would be found in another circumstance which 
has appeared inevidence. When one juror whom 
he had summoned for the trial of Callender, told 
him that he had made up his mind to convict the 
traverser, and urged that circumstance as an ex- 
cuse, the excuse was admitted by Mr. Randolph, 
and the juror was discharged. But when Colonel 
Harvey applied, through the Chief Justice, to be 
excused in a similar situation, and alleged asa rea- 
son that he was predetermined to acquit Callen- 
der, let the evidence against him be what it might, 
because he believed the sedition law under which 
he was indicted to be unconstitutional, Mr. Ran- 
dolph would not excuse him. This fact appears 
by the testimony of the Chief Justice. Can it be 
for a moment believed, that a marshal acting in 
this manner would enter into a corrupt and profli- 
gate combination with a judge to pack a jury for 
the conviction of Callender; and would come to 
this bar and complete his turpitude by a flat and 
wilful perjury ? His conduct in office; the uni- 
versal respect which he enjoys in his county, 
among men ofall parties and opinions; his man- 
ner of giving testimony at this bar; and the evi- 
dence which his political enemies have here borne 
in his favor, all preclude the idea. 

This witness, so honorably supported by the 
principal witness on the part of the prosecution, 
so high in his character, so scrupulously deli- 
cate in his conduct, so ready to discharge a juror 
who had made up his mind to convict the traver- 
ser, while he refused to discharge one who was 
predetermined to acquit him, is said by John Heath 
to have presented the panel of jurors to the re- 
spondent, who told him thatif he had any “of 
those creatures called democrats on it,” they must 
be immediately struck off. He positively declares 
that no such conversation as that stated by Heath 
ever took place; that the respondent never saw 
the panel; and that it was not completed till after 
the meeting of the court, when the respondent 
was on the bench, and therefore could not have 
been shown to him. 

In this positive contradiction of Heath, he is 
strongly supported by William Marshall; the irre- 
sistible effect of whose testimony, derived from 
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which it was delivered, as well as from his high 
character, all who have heard him, have felt ang 
acknowledged. 

Heath has declared that the incident which he 
relates took place at the lodgings of the judge. 
that he was there but once, which was in thy 
morning a little before the time when the court 
usually met; that he remained about half ay 
hour; and that no person was present except the 
judge, the marshal, and himself. 

William Marshall declares, that in the morning 
he called on the judge, according to his custor, 
a little before the meeting of the court: that when 
he entered the room, Heath had left it, or was in 
the act of leaving it, and immediately went away; 
and that the judge did not say one word in his 
hearing which it was possible for Heath to hear, 
Thus far he speaks positively. He adds that he 
firmly believes, but cannot positively assert, that 
the marshal, David M. Randolph, went with him 
to the judge’s lodgings, and left them with him; 
and that they both together attended the judge to 
the court-house. His reasons for this belief are, 
that he has a strong impression of the facts on his 
mind, though not a perfect recollection ; that it 
was his daily custom to call on the judge in the 
morning, on his way to the court-house; that in 
going from his own house to the lodgings of the 
judge, he passed by or near to the office of the 
marshal, who usually accompanied him, in order 
to attend the judge to court; and that he per- 
fectly recollects a conversation between himself 
and the marshal, on the way from the judge’s 
lodgings to the court-house, in which he remarked 
to the marshal the circumstance of having seen 
Heath with the judge. This conversation with 
Mr. Randolph Mr. Marshall perfectly recollects, 
and that it took place on the way from the judge's 
lodgings to the court-house; and he very natv- 
rally infers from it, that they left the judge’s 
lodgings at the same time; as the circumstances 
which he has stated induced him to believe with 
equal probability that they went there together. 

If they went together, then is Mr. Marshall 
also in positive contradiction with Mr. Heath. 
The only way in which they can be reconciled, 
is to suppose that Mr. Randolph went there with- 
out Mr. Marshall, and had, before that gentle- 
man’s arrival, the conversation which is related 
by Mr. Heath. It could not have been after- 
wards; for Heath went away as Marshall en- 
tered, and did not return. He has said that he 
was there but once; and that when he left the 
judge he went immediately on the hill, and re- 
lated the conversation. That Marshall and Ran- 
dolph went together, is in the highest degree prob- 
able; not only from Marshall’s belief of the fact, 
and the strong impression of it remaining on his 
mind, but also from the circumstances which he 
has stated. If they went together, then it is clear, 
if Marshall tells the truth, that Heath left the 
room as they entered it; that no conversation 
could have taken place between Randolph and 
the judge, in the hearing of Heath, without being 
heard by Marshall also; and that none in fact did 


the peculiar candor, solemnity, and precision with | take place. Consequently it is manifest, that uv- 
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Trial of Judge Chase. 
less we believe, contrary to all probability, and to pared to contradict or explain it. I will ask why 
the belief and strong impressions of Marshall the honorable Managers have not summoned 
himself, that Randolph went to the judge’s lodg- some of those persons to whom this story was 
' ings before him, we must admit that his testi-| related by Heath, and who might have corrobo- 
’ mony, as well as that of Randolph, is in flat con- rated or refuted his testimony ?_ Those persons 
’ tradiction to the testimony of Heath. were fully within their reach. Nay, the minutes 

To this double contradiction we must add, the | of this Court show that Mr. Hugh Holmes has 
extreme improbability of the fact itself. A judge actually been summoned ; and, if iam rightly in- 
having a design to pack a jury for the purpose of formed, he has attended for three days past. Why 
procuring the conviction of a person, whose sup-| is he not produced? I will not undertake to ac- 
posed offence was intimately connected with the | count for this omission, but I will say, that if 
political struggle, in which the country was then | Heath’s testimony was believed, it ought to have 
so warmly engaged ; about to execute this design, | been taken at first, so as to give us an opportunity 
at the place where the prosecution had excited | of investigating it fully ; and that it appears prob- 
the greatest irritation; surrounded on all sides, | able that the Managers would have adduced the 
and watched at every moment, by those whom | witnesses who were certainly in their reach, to 
he knew to have most zealously espoused the | corroborate Heath, did they not apprehend a con- 
cause of the supposed offender ; and entering into | tradiction instead of a corroboration. | 
a corrupt combination with the marshal, for the So much for the proofs adduced of a previous 
purpose of carrying this criminal design into | corrupt intention in the respondent, to procure the 
effect; a judge in these circumstances and with | conviction of Callender! Weak as they are in 
these views, developes his plan to a perfect stran- | themselves, and broken by the opposing testimo- 
ger, whom, if he had known anything of him, he | ny, let us complete their overthrow by bringing 
must have known to be perfectly devoted to the | against them the proofs which the evidence ex- 
political friends and supporters of the party ac- | hibits of a disposition full of justice and humanity. 
cused! Sir, the thing is incredible. The judge | [t is written that “by their fruits ye shall know 
must have beena fool as well as a knave to act| them.” Let us then look to the fruits. Let us 
in this manner. Conspiracy, sir, seeks darkness | examine the conduct of the respondent towards 
and not light. Its plots are formed in secret cor- | Callender throughout the trial, and inquire whe- 
ners. Its communications are wrapt up in cy-| ther it bears the marks of a disposition to oppress. 
phers, or conveyed in cautious whispers. Had | And first, let us oppose conversation to conversa- 
the respondent intended to hold such a conversa- | tion; the conversation with William Marshall 
tion with the marshal, he would have waited till | about the jury to those with Mr. Mason and Mr. 
Heath was gone, would then have drawn his | Triplet. William Marshall has informed us that 
accomplice into one of those dark hiding places | the judge, having heard the name of Mr. Giles 
which conspirators love, and there would have | mentioned in court, inquired if that was the cele- 
muttered his corrupt orders. If the words which | brated Mr. Giles, member of Congress; that he 
Heath relates had been spoken, the single circum- | afterwards asked the witness whether it was prob- 
stance that they were spoken openly in his pres-| able that Mr. Giles would remain in Richmond 
ence, would be sufficient to prove that they were | till the trial of Callender, and afterwards added, 
nothing more than a foolish jest, devoid alike of | that he should wish Mr. Giles to be on that jury; 
criminal intent and serious meaning. It is in-| and indeed, if it were proper for him to give any 
deed possible that Heath may have heard the re- | intimation to the marshal respecting the jury, 


spondent utter some inconsiderate jest about dem- | would request him to compose it entirely of per- 
sons who agreed with Callender in political opin- 


ocrats on the jury, which his zeal led him to mis- 
take for a direction to the marshal to strike them | ions. What is to be inferred from this conversa- 
off. I am desirous of supposing that something | tion? That he wished to convict Callender ? 
of this sort may have happened, for I can see no| No. But that, as he knew the case to have ex- 
other way of rescuing this man from the irnputa-| cited strong party feelings, he wished the person 
tion of wilful false swearing; which it would be| accused to have a trial which would silence 
most painful to see fixed on any person, and espe- | clamor, and preclude all suspicion of improper 
cially on one who has filled an honorable station | bias; so that a conviction, should one take place, 
under the Governmert of his country. : being free from the imputation of party ven- 
Before I quit the subject of Heath’s testimony, | geance, might operate more strongly as an exam- 
let me be permitted, Mr. President, to ask why, if | ple to check the licentiousness of the press. Sure- 
it was believed, it was not taken a year ago when | ly this motive was humane towards the party ac- 
witnesses were convened from all parts of the | cused, and highly patriotic as it respected the 
continent, and the testimony was collected on | public. 
which these articles of impeachment were found-| When Callender was taken, the respondent, in- 
ed? It must have been well known at that time, | stead of committing him to prison, as he might 
for he has declared that he mentioned the fact to | have done, there to wait till bail should be offered, 
Hugh Holmes, Meriwether Jones, and some oth- | manifested the utmost readiness to let him go out 
ers, as soon as it happened, and toa great many | and seek for bail, and an anxious solicitude that 
persons afterwards. Had this testimony then | he should find it. Instead of demanding bail in 
been taken and presented to the public, with the | a large sum, one, two, or three thousand dollars, 
rest of the evidence, we might have been pre- | for instance, which it was in his power to do, he 
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demanded only what Callender himself declared 
that he could give; and bail was actually taken 
in the very moderate sum of two hundred dollars. 
After the counsel of Callender had been most 
properly overruled, on legal grounds, in their at- 
tempts to obtain a continuance; the respondent, 
being obliged to refuse the continuance for which 
no sufficient ground was laid, humanely offered 
to postpone the trial for weeks and months, for 
the accommodation of the traverser and his coun- 
sel. When this was refused, he postponed it from 
day to day, as long as they desired, to give the 
witnesses who were within reach an opportunity 
of coming in, and offered to issue attachments for 
those who did not appear, which would have in- 
duced necessarily a further delay. 

And, lastly, when Callender was convicted and 
thus placed completely within the power of the 
court, the respondent, instead of going to the ut- 
most verge of the Jaw in the severity of punish- 
ment, fined him only one tenth of the sum, and 
imprisoned him only for but little more than a 
third of the time which the law allowed. The 
sum limited by law was two thousand dollars, 
and the fine imposed was two hundred. The 
term of imprisonment which the law allowed was 
two years, and the time fixed by the court was 
nine months. 

Are these, Mr. President, the fruits of a dispo- 
sition, oppressive and corrupt? Again I say, if 
this be oppression, God grant that I and mine may 
never be otherwise oppressed. 

It is urged against the respondent, under the 
second charge, that he refused to let the in- 
dictment be read to the jury, when it was re- 
quested by Cailender’s counsel. Why did they 
wish the indictment to be read? It was, they 
tell us, for the purpose of making known to John 
Basset and the other jurors, before they were 
sworn, the nature of the charges, and thereby en- 
abling them to declare whether they stood indif- 
ferent, or had made up and expressed an opinion 
as to the matter in issue. But John Bassett has 
informed us, that when the question whether he 
had formed and expressed an opinion was put to 
him, he was perfectly apprized of the nature of 
the charges, and knew that Callender was in- 
dicted under the sedition law, for printing and 
publishing “ The Prospect Before Us.” As to the 
other jurors, it is in evidence that before the 
question was propounded to them, the respondent 
explained to them fully the subject and object of 
the prosecution, and the nature of the issues which 
they were called upon to try. Where then was 
the necessity, where would have been the use of 
reading the indictment? It could have informed 

John Basset of that only which he knew before ; 
and the other jurors, of that which the respond- 
ent explained to them much better than they could 
have understood it, by merely hearing a long in- 
dictment read in court. The object of the coun- 
sel, they say, and certainly the only proper object, 
was to inform the jury. The judge took a shorter 
and much more effectual method of attaining 
the object. He clearly and fully stated to the 
jury the matter in issue, the points in dispute, and 
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the legal principles which ought to govern their 
determination. He told them that Callender was 
indicted for printing or publishing certain libel- 
lous matter, extracted from “ The Prospect Before 
Us ;” that he must be proved to be the author or 
publisher of that book; that the passages stated 
in the indictment must appear to be contained 
verbatim in the book, and to be false, scandalous, 
and malicious; and that the book must appear to 
have been published with intent to defame the 
President of the United States, and to bring him 
into disrepute and contempt. All this he fully 
explained to the jurors before the question was 
propounded to them. Will any one say that all 
this could have been as clearly understood by the 
jury from simply hearing the indictment read? 
And is a judge to be censured because, instead of 
consuming the time of the court in reading a long 
indictment, he took a shorter and more effectual 
method of attaining the only proper object that 
could be attained by the reading ? 

As to the main point of the second charge, th 
overruling of Mr. Basset’s supposed objection to 
serving on the jury, I leave the legal correctness 
of that decision where it has been placed by the 
testimony of Mr. Basset himself, and by the very 
learned arguments of my two colleagues, who 
took up this part of the case. But admitting it 
for a moment to be incorrect, it is not impeacha- 
ble, unless it proceeded from an improper motive. 
And what evidence of an intention to oppress, or 
other improper motives does it furnish? The re- 
spondent did not know, and had no means of 
knowing the political opinions of Basset. And 
if he had known them, they could have furnished 
no reason for a particular wish to retain that gen- 
tleman on the jury. It would have been very 
easy to find another juror of the same opinions, 
who would have answered the purpose equal; 
well. Itis in evidence that the city of Richmond, 
where the court sat, and from whence a new 
juror must have been summoned had Basset been 
excused, abounded with persons of the same pol- 
ities. Why then commit a crime, from which it 
was manifest that no advantage could have been 
derived ? 

Stress has also been laid on the question pro- 
pounded to the jurors in this case ; “ whether they 
had fermed and delivered an opinion on the 
charges in the indictment?” But this question, 
it will be recollected, was the same which had 
been settled in the case of Fries, after much de- 
liberation. This appears by the testimony of Mr. 
Rawle. If, therefore, it were an improper ques- 
tion, it would furnish no proof of improper inten- 
tions against Callender ; since it merely followed 
a precedent, which was established without the 
least reference to his case; a precedent too, in 
which Judge Peters concurred; and although 
Judge Peters was, I presume, included in the gen- 
eral charge of imbecility of character, advanced 
against the district judges by the honorable Man- 
ager who opened the prosecution, he has never 
been charged with a deficiency in legal knowledge. 

It has moreover been proved undeniably, by my 
two learned colleagues who discussed this charge, 
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that this question, as propounded to the jurors in | Had he been actuated by acriminal intention 
the case of Callender, was a great relaxation of | to oppress Callender, it is far more probable that 


the law, in favor of the traverser. It was there- 
fore an indulgence instead of an act of oppression ; 
and adds one more to the numerous proofs dis- 
played by the respondent in this case, of a dispo- 
sition full of humanity and kindness towards the 
party accused. 

Under the third charge, which is founded on the 
rejection of Colonel Taylor’s testimony, it has 
been contended by the honorable Managers, that 
the respondent rejected this testimony without 
knowing what it was. But this, sir, is an utter 
mistake. Nopart of Colonel Taylor’s testimony 
was rejected except what related to the three 
questions stated by the counsel for Callender. 
From anything that appears we cannot conclude, 
that any other testimony which Colonel Taylor 
might have been able to give, would have been 
rejected. It was not suggested that he could give 
any other, and there was no question about any 
other. 
those questions, it is not necessary for me to in- 
quire. That point I most cheerfully leave to be 


decided on the very learned and conclusive argu- | 


ments of my two colleagues. But I will request 
the indulgence of this honorable Court, while I 
advert, as briefly as possible, to some of those con- 
siderations which show conclusively to my mind, 
that admitting the decision on this doubtful and 
difficult point of law to have been incorrect, it 
could not have proceeded from improper intention. 

And here let me remark, that the respondent 
could not have been ignorant of Colonel Taylor’s 
high standing and character in the State of Vir- 
ginia, of the influence attached to his name and 


his opinions, or the resentment which must in all | 


probability be excited by any act of oppression or 
impropriety, whereof he might in any degree be 
considered as the object. The respondent could 
not be ignorant of the state of irritation which 
then existed, in that part of the nation, on the sub- 
ject of the sedition law; nor of the extreme of- 
fence which must be given by any conduct of the 
court having orcapable of receiving the appearance 
of oppression, under that law. He could not be ig- 
norant that to reject Colonel Taylor’s testimony 
was extremely capable of receiving that appear- 
ance, and could hardly fail to assume it in the 
state of personal and political feeling which then 
existed. Heis admitted on all hands to be a man 
of sense: and would a man ofsense. without some 
strong motive, commit deliberately a crime, so 
likely to blow up a flame of resentment against 
himself, and those with whom he was connected ? 

What motive could the respondent have for 
rejecting improperly this testimony ? To secure 
the conviction of Callender? No: for he was 
equally sure of that without the rejection ; Colo- 


nel Taylor’s testimony applied to but one charge, 


and there were nineteen others undefended. If 


then he rejected this testimony, knowing it to be 
proper, he committed, without motive or object. 


the crime the most like to heap odium on himself, 


and to bring disgrace and ruin on the party with 
which he was conrected. 


Into the legal correctness of rejecting | 


he would have received this testimony, believing 
it to be improper, than that he would have reject- 
ed it, believing it to be proper, A judge capable 
of acting deliberately under the influence of such 
a design, must be as regardless of the law as of 
his oath. His considering the testimony as illegal 
would not prevent him from receiving it, if re- 
ceiving it could serve his purpose better than its 
rejection. In this case it would have served his 
| purpose better. To reject it gave him no addi- 
tional hold on Callender, who was placed com- 
pletely in his power by the nineteen undefended 
charges; but to receive it would throw a cloak 
of fairness and humanity over his conduct, under 
cover of which he might more safely and more 
fully glut his vengeance. The more he had saved 
appearances in this respect, the more safely might 
he have indulged his vindictive temper afterwards, 

But it is clearly proved, by his requesting the 
District Attorney to consent to this evidence, that 
| he was actuated not by a wish to exclude it, but 
| by a conscientious belief that it was illegal and 
inadmissible. This request may perhaps be repre- 
sented, and I think already has been, as a mere 
cloak; as an artful subterfuge, to escape from the 
indignation which he saw rising. But how does 
this agree with the character of open and -high- 
handed violence, which the honorable gentlemen 
| attribute to the respondent? How does it agree 

with that incautious openness in his conversation, 
| that indiscreet promptness in his conduct, almost 
amounting to precipitation, which appear through- 
out to enter essentially into his character? And 
had he been thus artificial, thus capable of throw- 
ing an hypocritical cloak of candor over his wick- 
edness, must he not have perceived that his true 
policy consisted in receiving the testimony with- 
out regard to its illegality. 

If there could remain any doubt as to the cor- 
rectness of his motives in rejecting this testimony, 
it would be removed by his offer to submit the 
question to the judges of the Supreme Court, and 
| to respite the sentence until their opinion could 
be known; the traverser, in the mean time, re- 
maining at large on bail. Itis distinctly stated 
by Mr. Robertson and Mr. William Marshall, 
that this offer was made in reference to the decis- 
ion of this point. We have had, indeed, some 
cavilling about bills of exceptions in criminal 
cases; perhaps the judge may have expressed 
himself inaccurately. He may have spoken of a 
bill of exceptions instead of a case stated; or he 
may have been misunderstood by the witnesses 
in this particular. But it is unquestionably prov- 
ed. that in substance he offered to submit the ques- 
tion, whether this testimony was properly rejected 
or not, to the revision of all the judges of the 
| Supreme Court; to let the sentence await the 
result of their deliberations; and to grant a new 

trial if they should think the decision erroneous. 
It is well known to every lawyer, that although 
no writ of error or bill of exceptions lies in crim- 
| inal ¢ases, yet it is the usual practice,in England 
as well as in America, when any new and difficult 
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court is made to conform. 
there is an acquittal. 
went further. 


counsel in doing it. 


the consideration of the Supreme Court. 


temptuously rejected by his counsel. 


oppress. 


come now, Mr. President, to notice some of 


the charges embraced by the fourth article; and 
first the refusal to continue the case of Callender 
till the next term. 
this refusal in point of law, I desire no better au- 
thority than that produced by the honorable Man- 
agers themselves, from 6 Bacon’s Abridgment, 
new edition, page 652. It is there laid down on 
the authority of Tidd’s Practice, 500; 3 Bur- 
rows, 1514, and 1 Black. Rep. 436, that, “ where 
‘there is no cause of suspicion, the affidavit to 
‘ put off the trial on account of the absence of a 
‘material witness, is sufficient in the common 
‘form, namely: that the person absent is a mate- 
‘rial witness, without whose testimony the de- 
‘fendant cannot safely proceed to trial; that he 
‘has endeavored without effect to get him subpe- 
‘ned, but that he is in hopes of procuring his 
‘future attendance. Butif there be any cause of 
* suspicion, the court should be satisfied from cir- 
‘cumstances—first, that the person absent is a 
‘material witness; secondly, that the party ap- 
‘ plying has not been guilty of any laches; and 
‘thirdly, that he isin reasonable expectation of 
‘ procuring his attendance at some future time.” 
Here it appears that even where there is no cause 
of suspicion, that is, no cause for suspecting that 
the application for a continuance is made merely 
for the purpose of delay, still the affidavit must 
state, that the party aniivine for the continuance 
“is in hopes of procuring the future attendance of 
the witness.” The affidavit in Callender’s case 
is contained in the exhibit, No. 5, filed with the 
answer. Letit be examined, and contrasted,with 
thisauthority. It will be found to contain no such 
statement, and is therefore clearly insufficient, even 


point arises in a criminal trial, to state it for the 
consideration of a superior court, and to respite 
the judgment till the decision of that court can 
be had. The point in such cases is regularly ar- 
gued by counsel before the superior court, to 
whose decision the judgment of the inferior 
It is also known that 
a new trial may be granted ina criminal case 
where there isa conviction, though not where 
What the respondent of- 
fered in this case might have been done; and he 
He offered to assist Callender’s 
He offered them the assist- 
ance of his legal knowledge and experience in 
framing the case to be stated on the record, for 
This 
appears from the testimony of, Mr. William Mar- 
shall. It is not for me to decide or inquire why 
these offers, and all the others made by the re- 
spondent in this trial of Callender, were con- 
It is enough 
for me that the offers were made, and that the 
conduct of my honorable client in making them, 
taken in connexion with the other circumstances 
which have been noted, proves beyond all possi- 
bility of doubt, that however erroneous in point 
of law his rejection of Colonel Taylor’s testimo- 
ny may have been, it proceeded from his honest 
judgment, and not from a corrupt intention to 


To prove the correctness of 
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had the case been free from suspicion of affected 
delay. But is it possible for any man to say 
that it was free from such suspicion, after having 
heard the testimony delivered at the bar? Has 
uot the leading counsel for Callender, who filed 
the affidavit and made the motion for a continy. 
ance, impliedly acknowledged that his sole object 
was delay? Has he not acknowledged that he 
knew Callender to be incapable of defence on any 
other ground than the unconstitutionality of the 
sedition law, and consequently, that he knew the 
absent witnesses to be unnecessary, and was as 
well prepared for trial without them as he could 
be with them, since nothing that they could prove 
could have any effect on that question? Has he 
not expressly declared, that one great object which 
he had in wishing for the continuance was, to get 
the trial before a different judge? And when 
this is admitted by the learned gentleman himself 
to have been the truth, was it very unnatural that 
the respondent should suspect it? If he had 
grounds for suspecting it, of which he was to 
judge, the authority informs us that there ough: 
to have been circumstances stated by the affidavit 

sufficient to satisfy him that the absent witnesses 
were material, and that the party applying was 
in reasonable expectation of being able to procure 
their attendance at some other time. No such 
expectation is stated in the affidavit, which was 
clearly insufficient on that ground, and a compari- 
son of it with the indictment plainly shows that 
the absent witnesses were not material. The 
learned Managers are therefore entitled to our 
thanks, for furnishing us with an authority which 
conclusively establishes our case. 

But admitting the respondent to have decided 
incorrectly in refusing this continuance, where is 
the evidence of improper intention? If it wer 
an honest error in judgment, he is free from blame. 
And how can we doubt the uprightness of his in- 
tentions, when we recollect that although he con- 
sidered himself unauthorized to grant a continu- 
ance till the next term, because it was not a matter 
of mere discretion, and no legal ground for it was 
in his opinion shown, he yet offered a postpone- 
ment for six weeks, which it was in his power to 
grant without legal cause? This offer to post- 
pone for six weeks, which throws so strong a light 
of upright intention and humane indulgence on 
the whole conduct of the respondent, has been for- 
gotten by Mr. Hay, but fortunately for us it is 
remembered distinctly by three or four most re- 
spectable witnesses, and especially by Mr. Edmund 
Lee and Mr. William Marshall. There can be 
no doubt of the fact. It is even manifest that 
three or four months would have been allowed, 
had they been asked for. To give six weeks 
would have made it necessary for the judge to 
return home, in order to hold the court in Dela- 
ware ; and when he had returned, it would have 
been more agreeable and convenient to remain 
some time at home, than to hurry immediately 
back to Richmond, in order to hold the court at 
the end of six weeks. How is this humane and 
accommodating offer to postpone, at a great In- 
convenience to himself, to be reconciled with a 
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corrupt disposition to oppress Callender? And 
why should the respondent refuse to continue the 
case till the next term, which would have exposed 
him to no inconvenience or trouble, and yet offer 
to postpone it for six weeks at the expense of a 
new journey to Richmond? It could have been 
for no other reason, than a belief that he was 
obliged by the law to refuse the continuance, and 
a desire to indulge the traverser and his counsel 
as far as the rules of law would permit. 

Here again I forbear to inquire into the motives 
of Callender’s counsel for refusing this indulgence. 
by which they would have completely obtained 
all the legal and proper objects of a continuance. 
With their motives we have nothing to do. It is 
into the motives of the judge alone that we are 
bound to inquire, and of the purity of them, this 
offer so indulgent and humane, and so unaccount- 
ably rejected, leaves no doubt. 

As to the rude, unusual, and contemptuous ex- 
pressions, which are charged under the fourth arti- 
cle, and have been detailed by one of the witnesses 
for the prosecution, it is material to remark, how 
different an impression these expressions made on 
different persons, according to the various states 
of mind in which they were heard. Mr. Hay 
was so highly irritated, as to construe a bow into 
an affront. ‘There had been much mirth at his 
expense, in which Colonel Taylor tells us that he 
did not at all partake; and he thought these ex- 
pressions rude and contemptuous. To Colonel 
Taylor, who, though perhaps not inclined to view 
the respondent’s conduct with very favorable 
eyes, had not the same causes of irritation 
with Mr. Hay, and was far more cool, they ap- 
peared in the less exceptionable light of “ impera- 
tive, sarcastic, and witty.” Mr. Gooch may be 
considered, perhaps, as favorably inclined toward 
the respondent, but has shown no disposition to 
extenuate his conduct ; and he regarded these ex- 
pressions, as mere efforts on the part of the re- 
spondent to show his wit. Wit, I allow, has 
nothing todo on the bench. If a judge should 
happen to possess it, attempts to display it in the 
discharge of his official functions, would, perhaps, 
be unbecoming, or even improper; but certainly 
not criminal. ‘T’o Mr. Basset, who appears to be 
of a warmer temperament, and whose feelings 
seem to lean toward the respondent, those expres- 
sions appeared to be firm without being impera- 
tive, and facetious but not sarcastic. And is 
criminality to be inferred from acts which thus 
receive their hue, not from anything in themselves 
perceptible to this honorable Court, but from the 
characters, the feelings, and the modes of think- 
ing of those who relate them? If so, then inno- 
cence and guilt must depend not on the conduct 
of the accused, but on the temper and discern- 
ment of the witnesses. The Chief Justice of the 
United States, who was present during all these 
transactions, saw nothing improper or unusual in 
the conduct of Judge Chase. These expressions, 
which so forcibly struck the heated and angry 

; > 
mind of Mr. Hay, conveyed no idea of impropri- 
ety to the mind of the Chief Justice ; a gentleman 
as remarkable for the delicacy of his manners, as 
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for quick discernment and sound understanding. 
Mr. Edmund Randolph was in court during a 
great part of Callender’s trial, and he perceived 
in the conduct of the court, nothing rude, unusu- 
al, or indicative of a disposition to oppress. [ 
appeal to all who have the pleasure of knowing 
that gentleman, whether such conduct could have 
taken place without arresting his attention. So 
remarkable himself for urbanity of manners, and 
correctness of personal deportment, he must have 
been shocked by so glaring a departure from them 
in a judge seated on the bench. That lively and 
instinctive sense of propriety, which forms the 
basis of refined good breeding, would have made 
him feelingly alive to such a departure, in such a 
place, from that line of conduct which decorum 
no less than duty prescribes to a judge. On those 
finely attuned nerves, which render him the de- 
light of every social circle where he appears, ex- 
pressions rude and contemptuous would have 
grated most harshly, and would have made an 
impression not to be forgotten. Yet Mr. Randolph 
remembers no such expressions. 

And we find no less difference between the dif- 
ferent witnesses, respecting the specific terms of 
those expressions, than respecting their general 
character. Of this, one instance may suffice. Mr. 
Hay has stated that the respondent interrupted 
Mr. Wirt, and rudely and peremptorily ordered 
him to sit down. The expressions which this 
witness attributes to the respondent, on this occa- 
sion, are, “sit down, sir;” than which the lan- 
guage furnishes none more harsh or indecorous. 
But from the testimony of Mr. Robertson, a dis- 
interested spectator, who took down in short-hand 
all that passed at the trial, it appears that the ex- 
pressions addressed to Mr. Wirt, were, “ please, sir, 
to be seated.” And Mr. Gooch, who attended the 
trial for the express purpose of observing all that 
passed, states that the respondent, being about to 
deliver an opinion while Mr. Wirt was up, said 
to that gentleman, “ please, sir, to take your seat.” 
Thus it is that passion distorts every object to the 
view, magnifies mole-hills into mountains, and 
converts the most complaisant phrases into “ rude, 
unusual, and contemptuous expressions.” To the 
heated imagination of Mr. Hay, the expressions 
which he has detailed, no doubt, appeared in that 
light; but this honorable Court will be guided, 
not by the exaggerated and distorted views pre- 
sented to his irritated mind, but by the testimony 
of those calm and dispassionate witnesses, who 
were able to view the subject through an uncloud- 
ed medium. 

Let me now, Mr. President, be indulged in one 
or two remarks respecting the interruptions of 
counsel, which form one of the charges under this 
article. Mr. William Marshall has told us that 
he remembers a case, in which counsel were more 
frequently interrupted by Judge Iredell, than they 
were, on this occasion, by the respondent. We 
all know the character of that eminent and ex- 
cellent judge, whose just eulogium the honorable 
Managers have pronounced at this bar, and whose 
example they have set up as a standard, whereby 
to measure the conduct of the respondent. Will 
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they not, in this instance, consent to be judged b 
their own rule? Will they still insist on con- 
demning, in the respondent that which has been 
practised to a greater extent by Judge Iredell ? 

But we know the cause which produced the 
greater part of these interruptions, and which 
rendered them proper and necessary. Mr. Basset 
has informed us that Callender’s counsel appeared 
to rest their case wholly on the unconstitutionali- 
y of the sedition law; that they wished to argue 
this point before the jury, and had flattered them- 
selves with the hope of success; that after the 
court had formally declared this attempt to be 
improper, and that the jury could not take cogni- 
zance of the question, they continually renewed 
the attempt, and as often as they did they were 
stopped by the court. This statement is support- 
ed by Mr. Gooch and Colonel Gamble. And will 
any man say that, under such {circumstances, it 
Was not proper to interrupt the counsel? Will 
any man say, that counsel ought to be suffered to 
fly in the face of the court’s authority, and to set 
at naught its orders and decisions ? 


These interruptions, moreover, as the Chief | 
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The fifth and sixth charges, relative to the ope. 
ration of the Virginia laws on the case of Callen. 
der, and their supposed violation by the respond. 
ent, have been so ably and clearly refuted by my 
two learned colleagues, who immediately precede) 
me, that nothing remains to be said on those 
points. I will merely remark that, had an erro; 
been committed, in awarding a capias agains, 
Callender on the presentment, and making it re- 
turnable to the court then sitting, it would haye 
been the error of the District Attorney and the 
clerk, for which the respondent could have been 
in no manner answerable. It is in evidence }y 
the testimony of the clerk himself, Mr. William 
Marshall, that when the presentment against C.)- 
lender was returned into court, the respondent. 
then sitting alone, asked Mr. Nelson, the Distric: 
Attorney, what was the proper process in such a 
case ? who answered, a capias; and that the ca- 
pias, actually issued, was immediately drawn 
at the bar by the clerk, was inspected and approv- 
| ed by Mr. Nelson, and was then ordered by the 

judge. Ina case of this nature, relating to th 
ae | laws and practice of the State, the responi- 


Justice has informed us, were made in the ordi- |ent being then unassisted by the district judge 
nary manner of the judge, and were not more | could apply to no better guides than the clerk and 
frequent than was usual with him in civil cases. | the District Attorney, both at that time practi- 
Therefore, they afford no proof of an oppressive | tioners in the State courts; and had they led him 
disposition toward Callender, or of an improper | into an error, which they certainly did not, it 
disposition toward any person. They afford proofs | would be the height of absurdity as well as of in- 
of that promptness, sometimes bordering on pre- | justice, to impute it to him as an offence. 
cipitation, which is well known to make part of | Ihave now, Mr. President, concluded my re- 
his character. It is in proof by the testimony of | marks on those charges which arise out of the 
Mr. Purviance, who has long practised in courts | trial of Callender. 

where the respondent presided, that he is muchin| [Mr. Harper was proceeding to the next article, 
the habit of interrupting counsel, even those to | when, it being three o’clock, a motion was mad 





whom he is known to be most strongly attached ; 
that in his interruptions there is no discrimina- 
tion between his friends and those who are not 
so; and that if counsel, when thus interrupted, 
keep their temper, and coolly and respectfully’in- 
sist on their right to be heard, they never fail to 
obtain a hearing, and frequently succeed in re- 
moving impressions which the judge had too 
hastily taken up against their cause. If here be 
weakness, there is magnanimity which atones for 
it; and if. in this case, Mr. Hay, instead of con- 
temptuously leaving the court, when he thought 
himself improperly interrupted, had maintained 
his ground with firmness, but with that respectful 
manner, also, which was due to the age and sta- 
tion of the judge, and which would have been 
highly becoming in himself, there is no doubt that 
he would have obtained as full a hearing as he 
could have desired. 

On the “indecent solicitude” charged by this 


| to adjourn till the next day. When the question 
| was about to be taken, Mr. H. observed to th 
| Court that, although an adjournment would bea 
| personal convenience and gratification to him, yet 
if his wishes could be at all consulted, he would 
| prefer to conclude his argument on that day; that 
| the time had become very short, which atlorded 
some ground to apprehend that a postponement 
of the decision till next session might be though! 
necessary ; and that it was, therefore, extremely 
desirable, and very much desired by his client 
‘and himself, to close the argument as soon a: 
| possible. 

An adjournment for half an hour was then 
moved and carried. ] 

When the Court met again, 

Mr. Ranpovpu said that, with the leave of the 
counsel for the respondent, he would offer one o! 
two observations, which might save that gentle- 
man and the Court some trouble. We know, sai¢ 





article to have been manifested by the respondent | he, we cannot lay much stress on the testimony 


for the conviction of Callender, I will remark 
that, if its existence had been proved, still it broke 
out into no overt act of oppression or injustice, 
and, therefore, is not the object of punishment, or 
of judicial cognizance. Intentions, unless ac- 
companied by acts, solicitude, and wishes, unless 
carried into effect, are offences unknown to our 
criminal code, and inconsistent with the princi- 
ples of our Constitution. 


of a single man, rebutted by that of another re- 
spectable witness. Among the persons summoi- 
ed to appear, who are able to give evidence of the 
declaration of Mr. Heath respecting the convet- 
sation between Judge Chase and Mr. Randolph, 
are Messrs. Meriwether Jones and Hugh Holmes. 
Mr. Jones, we are advised, is, from extreme 1D- 
disposition, unable to attend. Mr. Holmes, the 
Speaker of the House of Delegates, did not attend 
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until since the evidence on the part of the prose- 
cution was closed. That honorable and respect- 
able man is, however, now in the lobby. I only 
state this circumstance in tenderness to the char- 
acter of the witness, and that Mr. Holmes is ready 
to prove that, pending the trial of Callender, 
Mr. Heath did declare to him as having passed in 
his presence such a conversation as the witness 
has stated. It is not our wish to press his evi- 
dence, because we know that the evidence of a 
witness thus rebutted can establish nothing mate- 
rial to the prosecution. But we are ready, if the 
Court and counsel for the respondent agree, to re- 
ceive his testimony. 

Mr. Harper.—lIt is not for us to say how the 
honorable Managers shall proceed in conducting 
this prosecution. We have no objection to Mr. 
Holmes being examined ; and we feel perfectly 
indifferent whether Mr. Heath be abandoned or 
not. Should Mr. Holmes not be examined, I pre- 
sume it will be understood that he was offered to 
support the declaration of Mr. Heath. 

Mr. Ranpo pu said it was not intended to aban- 
don Mr. Heath. 

Mr. Harper inquired how long Mr. Holmes 
had beep in the city. If correctly informed he had 
been here three days, and if so, his testimony 
might have been adduced before the defence on 
the part of the respondent was made. 

Mr. Ranpo-pu said, the not previously offering 
Mr. Holmes to the Court arose solely from an in- 
disposition to interrupt the counsel for the defend- 
ant. The character of Mr. Holmes stood too high 
to be impeached. It was only when they heard 
the correctness of Mr. Heath’s testimony ques- 
tioned, that the Managers deemed it necessary to 
do that, for the not doing of which they had re- 
ceived the censure of the counsel for the respond- 
ent. Mr. Randolph then moved that Hugh Holmes 
should be sworn. 


The Prestpenr said, the reasonsassigned for the 
admission of Mr. Holmes’s testimony, so far as 
they arose from tenderness to the character of 
Mr. Heath, could have no weight with the Court. 
The only question for them to decide was, whe- 
ther his testimony was or was not material. 

Mr. Nicuo.son said, he held it to be the right 
of either party, at any stage of the trial, when the 
evidence of a witness was impeached, to justify 
it by the testimony of another witness. He asked 
the receiving, therefore, of Mr. Holmes’s testimo- 
ny as a matter of right, not of favor. 

The yeas and nays were taken on examining 
Mr. Holmes, and were—yeas 21, nays 11. 


Hugh Holmes, sworn. 


In answer to an interrogatory put by Mr. Ran- 
dolph, 

Mr. Holmes replied: I was at Richmond when 
the circuit court sat there. I am told they sat on 
the 22d of May, 1800. On the Sunday following 
I left Richmond. My impression is, that Mr. 
Heath, between Wednesday and Sunday, toid 
me in substance what I understand has been re- 
lated to this honorable Court. It has been de- 
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tailed to me, and I cannot trace any difference 
between it and my recollection. 

Mr. Harper. Please to state it. 

Mr. Holmes. It was this: That he (Mr. Heath) 
had business with Judge Chase of.a judicial na- 
ture, and waited upon him; that while he was 
there Mr. Randolph came in; that he held a pa- 
per in his hand; the judge asked him what it 
contained; he replied, the panel of the jury for 
the trial of Callender. The judge asked if there 
were any persons of a particular description, I 
think democrats, on it. Mr. Randolph said there 
was. The judge then said no such persons must 
be on the panel. 

Mr. Harper. Are you confident that you left 
Richmond the Sunday following ? 

Mr. Holmes. I think so. It is possible that I 
may be mistaken. As to the substance of the 
conversation I cannot be mistaken, though I may 
as to the time. Mr. Heath may have given me 
the account in the following September, when I 
was at Richmond. 

Mr. Nicholson. Were there any persons pres- 
ent when Mr. Heath gave you this information ? 

Mr. Holmes. I think Judge Brookes and Gen- 
eral Minor were. 

Mr. Martin. Did you leave town on the Sun- 
day before or after Callender was tried ? 

Mr. Holmes. I left town before he was tried. 

Mr. Randolph. I understand you as stating 
that you are positive as to the substance of the 
conversation, but not as to time ? 

Mr. Holmes. I think it was during the first 
time I was in Richmond, but it may have been 
during the second time. But I think I may speak 
positively of the substance of the conversation. 

Mr. Harrer. This testimony of Mr. Holmes, 
Mr. President, completes the overthrow of John 
Heath, whom it was adduced to support. It adds 
the last clench to the nail, by which his testimo- 
ny is fixed on high. This honorable Court will 
recollect that John Heath declared that, as soon 
as the conversation between Judge Chase and the 
marshal about striking those “creatures called 
democrats,” from the jury summoned to try Cal- 
lender took place, which was in the morning be- 
fore the court met, he went immediately on the 
hilland related that conversation to Hugh Holmes, 
This. consequently, must have happened before 
Mr. Holmes left Richmond. He tells us that he 
left Richmond on Sunday, the 25th of May. We 
know from the record evidenced in the cause, as 
well as from the testimony of Mr. William Mar- 
shall, and some other witnesses, that Callender 
was not brought to Richmond until the 27th of 
May. And it is well known that, by the practice 
of Virginia, a jury is never summoned to try an 
offender till he is before the court, and puts him- 
self upon trial. Consequently, at the time when 
John Heath informed Mr. Holmes that he had 
seen the marshal present to the respondent the 
panel of jurors summoned for the trial of Callen- 
der, and heard the respondent tell the marshal to 
strike off all the “ creatures called democrats,” it 
is perfectly certain that no jury had been sum- 
moned ; that the marshal had not taken Callen- 





oe 


7 } 


a nee oe eaten aianiadiaam ose 


ap aterm 


—— 


Sor donot nel area OAD 





539 





HISTORY OF CONGRESS. 


54() 


Trial of Judge Chase. 





they not, in this instance, consent to be judged by 
their own rule? Will they still insist on con- 
demning, in the respondent that which has been 
practised to a greater extent by Judge Iredell ? 

But we know the cause which produced the 
greater part of these interruptions, and which 
rendered them proper and necessary. Mr. Basset 
has informed us that Callender’s counsel appeared 
to rest their case wholly on the unconstitutionali- 
ty of the sedition law; that they wished to argue 
this point before the jury, and had flattered them- 
selves with the hope of success; that after the 
court had formally declared this attempt to be 
improper, and that the jury could not take cogni- 
zance of the question, they continually renewed 
the attempt, and as often as they did they were 
stopped by the court. This statement is support- 
ed by Mr. Gooch and Colonel Gamble. And will 
any man say that, under such {circumstances, it 
Was not proper to interrupt the counsel? Will 
any man say, that counsel ought to be suffered to 
fly in the face of the court’s authority, and to set 
at naught its orders and decisions ? 

These interruptions, moreover, as the Chief 
Justice has informed us, were made in the ordi- 
nary manner of the judge, and were not more 
frequent than was usual with him in civil cases. 
Therefore, they afford no proof of an oppressive 
disposition toward Callender, or of an improper 


disposition toward any person. They afford proofs 


of that promptness, sometimes bordering on pre- 
cipitation, which is well known to make part of 
his character. It is in proof by the testimony of 
Mr. Purviance, who has long practised in courts 
where the respondent presided, that he is much in 
the habit of interrupting counsel, even those to 
whom he is known to be most strongly attached ; 
that in his interruptions there is no discrimina- 
tion between his friends and those who are not 
so; and that if counsel, when thus interrupted, 
keep their temper, and coolly and respectfully-in- 
sist on their right to be heard, they never fail to 
obtain a hearing, and frequently succeed in re- 


moving impressions which the judge had too | 


hastily taken up against their cause. If here be 
weakness, there is magnanimity which atones for 
it; and if, in this case, Mr. Hay, instead of con- 
temptuously leaving the court, when he thought 
himself improperly interrupted. had maintained 
his ground with firmness, but with that respectful 
manner, also, which was due to the age and sta- 


tion of the judge, and which would have been | 


highly becoming in himself, there is no doubt that 
he would have obtained as full a hearing as he 
could have desired. 

On the “indecent solicitude” charged by this 
article to have been manifested by the respondent 
for the conviction of Callender, I will remark 
that, if its existence had been proved, still it broke 
out into no overt act of oppression or injustice, 
and, therefore, is not the object of punishment, or 
of judicial cognizance. Intentions, unless ac- 
companied by acts, solicitude, and wishes, unless 
carried into effect, are offences unknown to our 
criminal code, and inconsistent with the princi- 
ples of our Constitution. 





The fifth and sixth charges, relative to the ope. 
ration of the Virginia laws on the case of Calley. 
der, and their supposed violation by the respond. 
ent, have been so ably and clearly refuted by my 


two learned colleagues, who immediately precede; | 
me, that nothing remains to be said on those | 
I will merely remark that, had an erro; | 


potnts. 
been committed, in awarding a capias agains 
Callender on the presentment, and making it re. 
turnable to the court then sitting, it would haye 
been the error of the District Attorney and the 
clerk, for which the respondent could have been 
in no manner answerable. It is in evidence }y 
the testimony of the clerk himself, Mr. Willian 
Marshall, that when the presentment against Cal. 
lender was returned into court, the respondent, 
then sitting alone, asked Mr. Nelson, the Distric: 
Attorney, what was the proper process in such a 
case ? who answered, a capias; and that the ca- 
pias, actually issued, was immediately drawn up 
at the bar by the clerk, was inspected and approv- 
ed by Mr. Nelson, and was then ordered by th 
judge. Ina case of this nature, relating to th 
looal laws and practice of the State, the respond- 
ent being then unassisted by the district judge 
| could apply to no better guides than the clerk and 
the District Attorney, both at that time practi- 
tioners in the State courts; and had they led him 
| into an error, which they certainly did not, it 
would be the height of absurdity as well as of in- 
| justice, to impute it to him as an offence. 
| Ihave now, Mr. President, concluded my re- 
' marks on those charges which arise out of the 
trial of Callender. 
| [Mr. Harper was proceeding to the next article 
| when, it being three o’clock, a motion was made 
| to adjourn till the next day. When the question 
| was about to be taken, Mr. H. observed to t) 
| Court that, although an adjournment would bea 
| personal convenience and gratification to him, yet 
if his wishes could be at all consulted, he would 
| prefer to conclude his argument on that day; that 
the time had become very short, which afforded 
some ground to apprehend that a postponement 
|of the decision till next session might be thought 
| necessary; and that it was, therefore, extremely 
| desirable, and very much desired by his client 
land himself, to close the argument as soon as 
possible. 

An adjournment for half an hour was then 
moved and carried. ] 

When the Court met again, 

Mr. Ranvowpu said that, with the leave of th 
counsel for the respondent, he would offer one 0! 
two observations, which might save that genile- 
man and the Court some trouble. We know, said 
he, we cannot lay much stress on the testimony 
of a single man, rebutted by that of another re- 
spectable witness. Among the persons summon- 
ed toappear, who are able to give evidence ol the 
declaration of Mr. Heath respecting the conver 
sation between Judge Chase and Mr. Randolph, 
are Messrs. Meriwether Jones and Hugh Holmes. 
Mr, Jones, we are advised, is, from extreme 10- 
disposition, unable to attend. Mr. Holmes, the 
Speaker of the House of Delegates, did not attend 
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evidence on the part of the prose- 
cution was closed. That honorable and respect- 
able man is, however, now in the lobby. I only 
state this circumstance in tenderness to the char- 
acter of the witness, and that Mr. Holmes is ready 
to prove that, pending the trial of Callender, 
Mr. Heath did declare to him as having passed in 
his presence such a conversation as the witness 
has stated. It is not our wish to press his evi- 
dence, because we know that the evidence of a 
witness thus rebutted can establish nothing mate- 
rial to the prosecution. But we are ready, if the 
Court and counsel for the respondent agree, to re- 
ceive his testimony. 


Mr. Harper.—lt is not for us to say how the 
honorable Managers shall proceed in conducting 
this prosecution. We have no objection to Mr. 
Holmes being examined; and we feel perfectly 
indifferent whether Mr. Heath be abandoned or 
not. Should Mr. Holmes not be examined, I pre- 
sume it will be understood that he was offered to 
support the declaration of Mr. Heath. 

Mr. Ranpo.pu said it was not intended to aban- 
don Mr. Heath. 

Mr. Harper inquired how long Mr. Holmes 
had beep in the city. If correctly informed he had 
been here three days, and if so, his testimony 
might have been adduced before the defence on 
the part of the respondent was made. 

Mr. Ranvovpds said, the not previously offering 
Mr. Holmes to the Court arose solely from an in- 
disposition to interrupt the counsel for the defend- 
ant. Thecharacter of Mr. Holmes stood too high 
to be impeached. It was only when they heard 
the correctness of Mr. Heath’s testimony ques- 
tioned, that the Managers deemed it necessary to 
do that, for the not doing of which they had re- 
ceived the censure of the counsel for the respond- 
ent. Mr. Randolph then moved that Hugh Holmes 
should be sworn. 

The Prestvenr said, the reasonsassigned for the 
admission of Mr. Holmes’s testimony, so far as 
they arose from tenderness to the character of 
Mr. Heath, could have no weight with the Court. 
The only question for them to decide was, whe- 
ther his testimony was or was not material. 

Mr. NicHoson said, he held it to be the right 
of either party, at any stage of the trial, when the 
evidence of a witness was impeached, to justify 
it by the testimony of another witness. He asked 
the receiving. therefore, of Mr. Holmes’s testimo- 
ny as a matter of right, not of favor. 

The yeas and nays were taken on examining 
Mr. Holmes, and were—yeas 21, nays 11. 


until since the 


Hugh Holmes, sworn. 


In answer to an interrogatory put by Mr. Ran- 
dolph, 

Mr. Holmes replied: I was at Richmond when 
the circuit court sat there. Iam told they sat on 
the 22d of May, 1800. On the Sunday following 
I left Richmond. My impression is, that Mr. 
Heath, between Wednesday and Sunday, told 
me in substance what I understand has been re- 
lated to this honorable Court. It has been de- 
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tailed to me, and I cannot trace any difference 
between it and my recollection. 

Mr. Harper. Please to state it. 

Mr. Holmes. It was this: That he (Mr. Heath) 
had business with Judge Chase of.a judicial na- 
ture, and waited upon him; that while he was 
there Mr. Randolph came in; that he held a pa- 
per in his hand; the judge asked him what it 
contained; he replied, the panel of the jury for 
the trial of Callender. The judge asked if there 
were any persons of a particular description, I 
think democrats, on it. Mr. Randolph said there 
was. The judge then said no such persons must 
be on the panel. 

Mr. Harper. Are you confident that you left 
Richmond the Sunday following ? 

Mr. Holmes. I think so. It is possible that I 
may be mistaken. As to the substance of the 
conversation I cannot be mistaken, though I may 
as to the time. Mr. Heath may have given me 
the account in the following September, when I 
was at Richmond. 

Mr. Nicholson. Were there any persons pres- 
ent when Mr. Heath gave you this information ? 

Mr. Holmes. I think Judge Brookes and Gen- 
eral Minor were. 

Mr. Martin. Did you leave town on the Sun- 
day before or after Callender was tried ? 

Mr. Holmes. I left town before he was tried. 

Mr. Randolph. I understand you as stating 
that you are positive as to the substance of the 
conversation, but not as to time ? 

Mr. Holmes. I think it was during the first 
time I was in Richmond, but it may have been 
during the second time. But I think I may speak 
positively of the substance of the conversation. 

Mr. Harrer. This testimony of Mr. Holmes, 
Mr. President, completes the overthrow of John 
Heath, whom it was adduced to support. It adds 
the last clench to the nail, by which his testimo- 
ny is fixed on high. This honorable Court will 
recollect that John Heath declared that, as soon 
as the conversation between Judge Chase and the 
marshal about striking those “creatures called 
democrats.” from the jury summoned to try Cal- 
lender took place, which was in the morning be- 
fore the court met, he went immediately on the 
hill and related that conversation to Hugh Holmes, 
This. consequently, must have happened before 
Mr. Holmes left Richmond. He tells us that he 
left Richmond on Sunday, the 25th of May. We 
know from the record evidenced in the cause, as 
well as from the testimony of Mr. William Mar- 
shall, and some other witnesses, that Callender 
was not brought to Richmond until the 27th of 
May. And it is well known that, by the practice 
of Virginia, a jury is never summoned to try an 
offender till he is before the court, and puts him- 
self upon trial. Consequently, at the time when 
John Heath informed Mr. Holmes that he had 
seen the marshal present to the respondent the 
panel of jurors summoned for the trial of Callen- 
der, and heard the respondent tell the marshal to 
strike off all the “ creatures called democrats,” it 
is perfectly certain that no jury had been sum- 
moned; that the marshal had not taken Callen- 
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mony, proves him to be very capable of accurate 
observation. He attended in court at this time 


der; that it was perfectly uncertain whether he 
would be taken; and that no such circumstance 
as Heath related to Mr. Holmes, could possibly | and was attentive to the proceedings, but he hear) 
have taken place. For this flat contradiction of | nothing of these remarkable expressions. They, 
their witness, we are indebted to the honorable | Mr. Hamilton, who attended the court as an as. 


Managers, and we tender them our thanks. They | sistant to his father, the marshal, sat near the | 
have furnished us, by the same respectable testi- | judges, listened to the conversation between the | 
mony, with another contradiction of minor im-| respondent and the jury, but heard nothing o/ | 


portance, but not undeserving of notice. Heath | those remarkable expressions. And fourthly, Mr, 
says that he made this communication to Mr.| Hall, was in court during the whole time, pai: 





Holmes in the morning. Mr. Holmes states, as 
his strong belief, that it was made in the eve- 
ning. So much for the testimony of Mr. John 
Heath ; which I leave, without further remark, 


where it has been placed by Mr. David M. Ran- | 


dolph, Mr. William Marshall, and Mr. Holmes; 
and proceed to consider the transactions at New- 
castle, in Delaware, which form the matter of the 
seventh charge. 

And here three questions present themselves 
for examination: What was the repondent’s con- 
duct on that occasion? How far was that con- 
duct conformable to duty and propriety? What 
were the motives from which it proceeded? On 
all the previous articles the same division of the 
matter presented itself to the mind; but the two 
first grounds were fully occupied by my learned 
colleagues. What remained for me belonged al- 
most entirely to the third division. Here, on the 
eighth charge, being deprived of their able assist- 
ance, it is incumbent on me to consider the sub- 
ject under each of these three points of view. 

As to the conduct of the respondent, he admits, 
in substance, that he did, on the first day of the 
court, decline to discharge the grand jury on their 
request; did state to them some information which 
he had received respecting a seditious printer in 
the town of Wilmington, who was said to be in 
the habit of violating the act of Congress called 
the sedition law, and did inform them that it was 
their duty to inquire into that affair. He also 
admits that he requested the District Attorney to 
assist them with his advice in making this inqui- 
ry. But he denies that he did utter those ex pres- 
sions relative to a seditious temper in the State 
of Delaware, or any part of it, with which he is 
charged. 

That he uttered those expressions is sworn by 
Mr. George Read, the District Attorney of Dela- 
ware, and Mr. Lee, one of the grand jurors. Four 
witnesses, on the contrary, equally respectable and 
equally intelligent with Mr. Read and Mr. Lee, 
have deposed that they were present, that they 
attended particularly to what passed, and that 
they heard no such expressions. First, Judge 
Bedford, who sat by the side of the respondent at 
the time, who must have heard all that was said, 
and who appears to have remarked particularly 
what the respondent said on the subject of sedi- 
tious publications; for he afterwards told him 
that he had used expressions which would give 
offence; yet Judge Bedford did not hear any such 
expressions as are stated by Mr. Read and Mr. 
Lee. Next, Mr. Vandyke, the Attorney General 
of the State of Delaware; a gentleman of high 
character, whose manner of delivering his testi- 





particular attention to what passed, but hear 
nothing of this seditious temper in the State o/ 
Delaware, and particularly in the county of New. 
| castle, and more especially in the town of Wil. 
mington. On Mr. Moore, so much stress cannot 
| be laid as on the former witnesses, because he wa; 
not particularly attentive to what passed on th 
first day. Laying him, however, out of the cas 
we have four witnesses against two; and these 
four witnesses were so situated that they mus 
have heard those expressions had they been ut- 
tered, and must have remarked them. Judg 
Bedford did remark expressions far less strong 
which he was apprehensive might give offence. 
| Is it possible then to believe that those very offen- 
| sive expressions, had they fallen from the respon- 
| dent, could have escaped his notice ? 
But there is another piece of evidence stil! 
| stronger than the testimony of these witnesses. 
| We know that within a day or two after these 
transactions took place, an account of them was 
published by the printer, and in the gazette which 
had been the object of the respondent’s animad- 
| versions. The publication is in evidence before 
| the court. It is sufficiently exaggerated, but it 
makes no mention of those remarkable and offen- 
| sive expressions. The prinier, it is evident, was 
| extremely well disposed to represent the respon- 
dent’s conduct in the most unfavorable light that 
truth would justify. He no doubt received his 
| information of what passed from persons who fel! 
the same disposition. ‘Those persons must have 
| heard these expressions, had they been uttered, 
must have been struck by them, and surely would 
not have suppressed them. 

When this mass of evidence stands opposed to 
Mr. Read and Mr. Lee, can we hesitate to pro- 
|nounce that they have stated what never took 
|place? Iam far from intending to charge them 
| with intentional departure from truth. No doubt 
| they understood, in this manner. something that 
| was said. But it is plain that there must be a 
| mistake somewhere. Their testimony cannot ) 
| reconciled with that of the four witnesses for th: 
| respondent, or with that of the printer, which. 
| under the circumstances of this case, is stronget 
| than all the rest. And it is much more probabil: 
| that two men should be mistaken than four; and 
| that all the six should have been mistaken, than 
| that this printer should have been uninformed 0, 
{or should have omitted to notice, those expres 
| sions, if they had been used by the respondent. — 

These expressions, indeed, contain nothing ct!- 
minal. To have used them would not have beet 
an impeachable offence; but it would have beet 
an act of great indecorum and impropriety. 1! 
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was the duty of the judge to charge the grand 
jury, and to point their attention to any specific 
offences against the laws of the United States, 
which had come within his knowiedge or infor- 
mation; but, to utter indiscriminate abuse against 
a whole State or county, to charge the people of 
it, generally, with a seditious temper, would have 
been equally extrajudicial and unbecoming. This 
consideration, we hope, will be admitted as an 
apology for occupying so much time in the refu- 


' tation of a charge, which, in every other point of 
) view, is manifestly frivolous and futile. We wish 
- to rescue the conduct of our honorable client from | 


the imputation of impropriety as well as of guilt. 
It may, perhaps, be replied, that we rely on 


> merely negative testimony to disprove these ex- 


pressions, while positive testimony is adduced to 
prove them. But whether testimony ought to be 
regarded as positive or merely negative, depends 
on the situation of the witnesses and the circum- 
stances of the case. When a man swears he did 
not see a transaction which might have taken 
place without his seeing it, his testimony is mere- 
ly negative, and can have no weight against that 


of a witness who swears that he did see the trans- | 
But when it is of such a nature that it | 


action. 
could not possibly, or within the bounds of reason- 
able probability, have taken place without being 
seen by the person who swears that he did not see 
it, the testimony of such person then assumes the 


character, and possesses the weight, of positive | 
It is the same as if he had sworn | 


testimony. 
positively that no such transaction did take place. 
If, for instance, a witness were to swear that he 


saw a man standing with his hat on during the | 
whole of the trial, in the open space on the floor, | 
criminal law generally ; and he bestowed very 
/high, and probably very just encomiums on a 


between the President and me; and every other 
person present were to swear, as they no doubt 
would, that they had seen no such person—surely 
no man in his senses would put this on the footing 
of merely negative testimony, and contend that 
the first witness was to be believed against all the 
others! And where is the difference between the 
two cases? It consists, I answer, solely in the 
number of witnesses; for it is as impossible that 
these expressions should have been uttered by the 
respondent, without being heard by Judge Bed- 
ford, Mr, Vandyke, Mr. Hamilton, and the persons 
who gave information to the printer, as that a 
man should stand for an hour with his hat on, in 
the middle of this floor, without being observed 
by the audience. ‘ 

We are therefore warranted in laying these 
expressions out of the case; and then to what 
does itamount? There was a law of the United 


the respondent, as judge of the cireuit court of 


Delaware, was bound to enforce within that dis- | 


trict. On his way to the court he receives infor- 
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| and front of his offending.” 


|as had come to his knowledge? 





derived from this official and authentic source, 
the respondent communicates to the grand jury, 
observing to them that it was their duty to inquire 
into the matter, and that they must remain in 
session one day more for that purpose. He goes 
further. He requests, or, if the honorable Mana- 
gers will have it so, he orders the District Attor- 
ney to assist them with his advice in making this 
inquiry, and directs a file of the newspapers sup- 
posed to contain these libellous publications, to be 
procured and laid before them. , This is “the head 
And will the honor- 
able Managers be pleased to point out the rule or 
principle of law that was violated by these acts? 
Will they be so good as to inform us whether it 
was not the duty of the grand jury to inquire 
concerning offences within the district; and of the 
judge to give in charge to them all such offences 
Suppose that, 
instead of a breach of the sedition law, a piracy 
had taken place on the high seas, and information 
had been given to the judge that the pirates were 
lurking in the district of Delaware; would it not 


| have been his duty to state this information to the 


| 





grand jury, and to direct them to inquire concern- 
ing the offence? And I again eall on the honora- 
ble gentlemen, as I had occasion to do in a former 


| part of the case, to inform us by what authority, 
| and what criterion, a judge is to distinguish some 
| offences from others—to prosecute some and let 





others, as far as depends on him, escape with im- 
punity. 
The honorable gentleman who opened the ease 


| on the part of the prosecution, admitted distinctly, 


in his opening speech, that a judge may properly 
be zealous and active, in the execution of the 


judge of Virginia, whom he represents as thus 
vigilant, zealous and active. But it is zeal and 


| activity in the execution of this particular law, 


that he imputes as a crime to the respondent. 
But if this zeal and activity of the respondent 
be not confined to this particular law, of which 
there is not the least proof or pretence, how, I ask, 
can it be an offence, according to the principle of 
the honorable gentleman? Surely each particu- 


lar law is a part of the whole body of the law. 


Will the honorable gentleman be pleased to in- 
form us how it is possible to be zealous and ac- 
tive as to the whole, without being so as to each 
of the parts? Will he inform us how the laws can 
be executed, except by parts; and whether it ever 


| did or could happen that they were all violated 
é ; /at once ? 
States for the punishment of seditious libels, which | 


mation that certain habitual violations of this | 


law are committed within the district. This in- 
formation is given to him, as appears from the 
testimony of Mr. Hall, by a justice of the peace 
for that district, whose duty it was to attend to 
such offences, and to take all legal steps for bring- 
ing the offenders to justice. 
8th Con. 2d Ses.—18 


| 


There is, however, a more serious objection to 
this principie ; which, if it be correct, goes to in- 
vest the Judiciary with a power infinitely more 
formidable and alarming than has ever yet been 
contended for in this, or, as far as I know, in any 
country. 

In what part of our Constitution, or of our sys- 
tem of jurisprudence, have the honorable gentle- 
men found this dispensing power of the judges, 
over a part of the laws? Was not the sedition 


This information, | act, while in force, a law of the land? Were the 
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courts of justice to neglect its execution, because 
it had been opposed bya political party in the 
Legislature, or was disagreeable to a portion of 
the people? Are the honorable gentlemen wil- 
ling to be tried by this their principle ? Let them, 
before they answer in the affirmative, examine 
how far it will carry them. We now have circuit 
courts, and associate justices to hold them. We 
now have, and probably always shall have, par- 
ties in Congress and in the country. It is very pos- 
sible that laws may be pased, which will be highly 
disagreeable to one of those parties. Are gentle- 
men prepared to say, that judges may dispense 


with the execution of all laws, which they may | 


suppose to be of this description? If gentlemen 
find this principle intolerable and absurd, when 
applied to laws passed by themselves, will they 
still insist on its application to such as were here- 
tofore passed against their opinion ? Or will they 
contend that the question, whether a person shall 
be punished for the violation of a law, shall de- 
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thority more directly in point, because it occurred 
‘in the case of a supposed libellous publication, |; 
| is also furnished by a judge of great legal reputa- 
| tion and talents, whom I trust the honorable gep. 
tlemen will not consider as inimical to liberty, o; 
disposed to judicial oppression—I mean Mr. Me. 
Kean, formerly Chief Justice, and now Governo; 
of Pennsylvania. In a charge delivered toa grand 
jury of the city and county of Philadelphia, oy 
the 27th of November, 1797, after a very elaborate 
and luminous exposition of the law relative to 
libels, he informs them that a certain printer jy 
| that city, meaning Cobbett, the publisher of Por- 
cupine’s Gazette, was, and long had been, in the 
habit of offending against this law, by the publi. 
cation of scandalous and malicious libels; that | 
had interfered and endeavored to arrest the »ro- 
gress of this offender, by binding him over to good 
behaviour ; that the printer, in contempt of his 
recognisance, and in defiance of the authority o 
the law, persisted in his mischievous course; ani 





end on the popularity or unpopularity of the law, | that the duty of arresting him devolved on th 
in the particular district where the offence is com- | grand jury, by whom alone the strong corrective: 
mitted? Is a judge appointed to hold a criminal | appearing to be necessary could be applied. The 
court, to inquire from the people of the district, | expressions used by this learned and able judge 
or from popular leaders, what laws he shall exe-| are strong and remarkable. I will take the lib- 
cute? Ought he to take his information on this‘ erty of presenting them to the court in his own 
subject from political parties, or from the statute | dress. [Here Mr. Harper read the charge from 
book? Would this be living under equal laws | Claypole’s Gazette, of November 28th or 29th 
equally, impartially, and steadily administered ? | 1797.] It will be remarked that the printer in 
And do not such laws, so administered, constitute | this case had not been bound over to appear at 
the very essence and definition of freegovernment? | the court and answer for a libel, but had been 

On principle then—even the principle admitted | bound in a recognisance to be of good behaviour 
by the honorable gentleman himself who opened | which he was supposed to have violated by pub- 
the prosecution—the conduct of the respondent in | lishing further libels. On this recognisance a civ! 
directing the attention of the grand jury to this | action had been brought; and the grand jury, who 
offence, 1s strictly justifiable. But it does not rest | had nothing to do with the recognisance, nor an\ 








on principle alone. It is strongly supported by 
precedent, both in England and thiscountry. In 
the Lawyer’s Magazine, an authentic collection 
of legal proceedings and adjudications, vol. 3, 

age 333, we find a charge delivered to a grand 
jury by Chief Baron Perryn, in which he calls 
their attention to certain particular offences, 


orough calling the attention of the grand jury 
to particular offences. In the fifth volume of the 
same work, page 199, there appears a charge of 
Judge Ashurst, in which he directs the attention 


of the grand jury to certain seditious societies. | 


And in the report of Hardy’s trial, we see the 
celebrated Chief Justice Eyre, as illustrious for 
his justicey humanity, and love of liberty, as for 
his profound knowledge of the law and his great 
talents as a judge, directing the attention of the 
grand jury to a particular offence. 

Passing from England to this country, we see 
Judge Iredell, whose example has so often been 
held up for imitation, directing the attention of 
the grand jury, in a very particular and emphati- 
cal manner, to the particular case of the North- 
ampton insurgents. This took place at the cir- 
cuit court at which those insurgents were to be 
tried ; and the charge was delivered to the same 
grand jury which found the first indictment 
against John Fries. And we have another au- 


In | 
ge 384, of the same book, we find Lord Lough- | 


|information before them, were thus called upon 
|to apply a further corrective, by presenting the 
offender. It is impossible that a case should be 
more exactly in point. Indeed it goes much far- 
ther than the conduct of the respondent at New- 
castle. 

I am far from condemning or calling in ques- 
tion the conduct of the late Chief Justice of Penn- 
sylvania, in this instance. But I contend thatthe 
'same act which has been considered proper in 
him, ought not to be imputed as a crime to my 
honorable client. 

Thus we see that the conduct of the respondent, 
in this instance, was strictly correct, whether | 
be tested by principle or precedent. If this could 
| be doubted, if it were even admitted that he acted 
incorrectly, it would still be clear that he acted 
from proper motives; that his error was a mere 
error of his judgment, and consequently canno! 
| be the ground of a conviction on impeachment. 

Had he been conscious of improper intentions, 

| how easy was it for him to aoetanplist his object, 
without appearing in the business? When Dr. 

| MeMechin, from whom, as Mr. Hall tells us, he 
received the information, mentioned these pubil- 
cations to him, it would have been oer for him 

to request that gentleman to give the information 

tothe grand jury. Dr. MeMechin no doubt would 

have complied with this request ; the grand jury 
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would have obtained the information ; the printer, 
had it appeared proper to them, would have been 
presented; and the respondent would have at- 
tained his end without in the least exposing him- 
self to view. Would he not have acted thus had 
he been conscious of improper designs? With 
criminal plans of oppression in his mind, would 
he not have sought concealment, where it was 
so easily practised, and could in no degree have 
impeded his projects? Undoubtedly he would. 
Nothing but a consciousness of upright views 
could have induced him in such cireumstances to 
act this frank and open part. 1 

In judging of men’s motives, it is material also 
to listen to their private conversations, addressed 
at the time to those in whom they have confi- 
dence. In such conversations the hearts of the 
most cautious are apt to expand, and the most 
hidden plans are sometimes disclosed. What was 
the respondent’s reply to Judge Bedford, when 
that gentleman censured him for acting impru- 
dently in recommending in that part of the coun- 
try an inquiry into the offences against the sedi- 
tion law? “ My dear Bedford,” to use the beauti- 
ful language of the respondent as repeated by the 
witness, “no matter where we are, nor among 
whom we are, we must do our duty.” This, sir, 
is the language of the heart; not of a corrupt 
heart, filled with plans of oppression and violence, 
but of a heart manly, upright, and honorable. It 
bears the intrinsic character, the genuine stamp, 
of sincerity and truth. Itisa frank and unstudied 
avowal of motives, made to a confidential friend 
in an unsuspecting moment; and it is of more 
avail than volumes of testimony, to show the real 
impressions under which he acted, 

Remember, too, how readily,and in what good 
humor the respondent gave up this point, and ac- 
quiesced in the opinion of the grand jury and the 
District Attorney, when they declared they had 
found nothing libellous in the papers. Having 
acted from a sense of duty in calling the attention 
of the grand jury to the subject, he was content 
with having discharged his duty, and pressed the 
matter no further. But had he acted from a vin- 
dictive spirit of oppression, or any other improper 
motive, inducing him to wish for the prosecution 
of the printer, would he so readily have desisted ? 
The file of papers was within his reach. We, 
who have examined it, knew that he might have 
found in it libellous matter enough. And would 
he not have examined it? Would he not have 
pointed out the libellous passages to the grand 
jury? Would he not have sent them out again 
with stronger injunctions to do their duty? Do 
oppressors so readily abandon their projects when 
the accomplishment is so much in their power ? 
No, sir. This conduct in the respondent is utterly 
inconsistent with any other motive than that sense 
of duty under which it is manifest that he acted 
throughout. 

We come now, Mr. President, to the eighth 
charge, under which I find myself again obliged 
to perform the disagreeable task of contrasting 
evidence, and controverting the testimony of a 
witness for the prosecution. This witness, Mr. 
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Montgomery, has attributed to the respondent ex- 
pressions relative to the character, motives, and 
views, of the present Administration, which. had 
he uttered them from the bench, ought to draw 
on him the censure of the public and the severe 
animadversion of this tribunal. These expres- 
sions I am authorized by him expressly to deny 
and disclaim. He contends that, according to the 
custom of this country, subsisting for almost thirty 
years, without any mark of public disapprobation, 
he had a right to warn his fellow-citizens, in a 
charge from the bench, against the political dan- 
gers by which he believed them to be threatened ; 
to assist in this manner in averting impending 
ruin; in snatching the people of his native State 
from the abyss in which he thought them about 
to plunge’ He contends that, for this purpose, 
and according to this custom, he had a right to 
point out what he considered as the pernicious 
tendency of certain measures of the Federal Gov- 
ernment, in order to show in a stronger light the 
danger of adopting similar measures in the State. 
This is what he did, and what he supposed him- 
self authorized to do. But he neither claims, nor 
has exercised, the privilege of abusing those who 
have been appointed to administer the Govern- 
ment of his country; nor of passing strictures in 
his official capacity on their character, motives, 
or general conduct. However he may differ from 
them in political opinion; however he may dis- 
approve their principles ; whatever apprehensions 
he may entertain about the tendency of their 
measures, he has always inculcated obedience to 
them, in the exercise of their Constitutional pow- 
ers, and has carefully avoided any remarks, in his 
judicial character, on their system, views, or con- 
duct. When he could not approve their measures 
he was silent, except in this single instance, where, 
in order to dissuade the people of Maryland from 
the adoption of a Constitutional amendment then 
under consideration, which he conceived to be 
fraught with so many evils, he adverted to the 
consequences likely, in his judgment, to flow from 
one of those measures. These very reprehensible 
expressions, “ that the present Administration was 
‘weak, incapable, and unequal to the proper dis- 
‘charge of their duties; and that the object of 
‘their measures was not to promote the public 
‘good, but to preserve unfairly acquired power,” 
are attributed to the respondent by one witness 
alone, Mr. Montgomery, of Maryland. How far 
that witness is entitled to credit, in this particu- 
lar, it is my duty to inquire. 

Let us advert, Mr. President, to the state of 
mind in which this witness was at the time when 
these expressions are supposed to have been ut- 
tered. 

He informs us that he was the author and chief 
supporter of those measures of the Maryland Le- 
gislature, against which the respondent levelled 
his artillery; that he considered himself as par- 
ticularly pointed at; and supposed the eyes of the 
audience to be turned upon him. So greatly was 
he irritated by this imaginary attack on himself 
that as he left the room, after the charge was fin- 
ished, he declared that the respondent should be 
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impeached for that charge. This we learn from | have been “government.” In this way he endea- 
the testimony of Mr. McMechin, who heard the | vors to get rid of the contradiction between him- 
declaration. After he went home, he wrote an | self and the numerous other witnesses. But this 
inflammatory piece for the press, purporting to be | cannot avail him. The expressions, whether ap- 
the substance of the charge. This piece was | plied to the Administration or the Government, 
avowedly written for the purpose of promoting | must, in this instance, have meant the same thing, 
an impeachment. It recommends that measure; | The charges of weakness, relaxation, incapacity, 
abounds with the most opprobrious and abusive | and a view to the continuance of their unfairly 
language against the respondent; and, what is | acquired power, instead of the public good, could 
still worse, it varies very materially from the tes- | have had no application to the Government in its 
timony which the author of it has delivered at | general abstract nature. They could have ap- 
this bar. plied to it only as administered by the persons or 
Is it surprising that a man in this state of mind | the party now in power. So that whether the 
should misconceive the truth? Is it to be won- | term “government” or “administration” was used, 
dered at that he should convert his own inferences, | the meaning was precisely the same. The ex- 
the misconceptions and distortions of his own | pressions were equally remarkable, in one case as 
brain, into facts? Have any members of this|in the other. They must have struck the by- 
honorable Court heard a person give an account | standers as much in one case as in the other. 
in acourt of justice, of a quarrel in which he him- | They were in fact the same, with the variance of 
self had been a party ?—of a brawl or riot in which | a single word, which did not in the least vary the 
he had been himself engaged, in which he had} sense. The witnesses have all sworn that they 
sora. been beaten, and of his wrongs of which | heard no such expressions, and the contradiction 
e came to complain? Have they observed how | is as strong after the explanation, as it was before. 
the truth, in such situations, is distorted by the} Who are these witnesses thus standing opposed 
blindness of passion, the partiality of self-love,and | to Mr. Montgomery? These witnesses that were 
thirst of revenge? I presume that they have; | present, and attentive, and yet did not hear these 
and they will then know how to appreciate the | remarkable expressions which he heard so dis- 
testimony of a witness, in the state of mind in | tinetly, and which he tells us made so strong an 
which Mr. Montgomery viewed these transac- | impression on his mind? If, when he stood on 
tions, and in which he has given evidence at this | his own merits, and on the comparison between his 
bar. publication and his testimony, he was so weak, 
I have said that his publication, purporting to | how must he appear when opposed by this host 
be the substance of this charge, varies materially | of witnesses ? 
from his testimony in this case. For the truth of | First, Mr. Mason. That gentleman, indeed, was 
this statement I refer to the publication itself, much occupied by the salutations of his friends, 


which is in evidence before the court, and to his | that he did not attend accurately to the whole 
testimony, which is in the recollection of the hon- | charge ; although he had leisure enough to remark, 
orable members. But I will point out one of the | what nobody else saw, that the respondent, in 
most remarkable variances. the intervals of reading his charge, sometimes 
In the publication he represents the respondent | seemed to introduce extemporaneous observations, 
as saying, “that in a country where were equal | by way of comment on what he read. Still he 
‘rights and equal laws, that is, laws equally ad- | has given us with great confidence, and no less 
‘ ministered, and that operate equally upon the | accuracy, the principal points of the charge. He 
‘rich and poor, there was freedom, but that coun- | recollects nothing of these expressions. Can it 
* try was not ours; we had no equal rights or equal | be believed that they would not have struck him, 
laws.” In his testimony, as taken down by the | had they been used? Mr. Mason is one of the 
short-hand writer, he represents the respondent | strongest adherents, one of the warmest and most 
as saying, “that where there were equal laws | zealous friends of those who now administer the 
‘and equal rights, there was freedom, but where | Government. Indeed he is one of the chief props 
‘the administration of the laws was partial and | of the present Administration, united with it in 
‘ not certain, the people were not free: and that we | interest, principle, and affection. He is, moreover, 
‘were approaching to that state of things.” In | so accurate in his observation, and so correct in 
his publication he accuses the respondent of say- | his recollection, about what relates to the respond- 
ing, that we actually were in this condition: in | ent, as to be able, after a lapse of five years, to re- 
his testimony, that we were approaching to that | peat a casual, and jocular conversation ; which is 
state of things. Is it possible to give credit to a | usually forgotten as soon as it passes. Can it be 
witness who thus contradicts himself? And what | believed that so outrageous an attack upon his 
assurance have we that he whose memory is so | friends, by this judge, and in such a place, could 
treacherous, and who is proved by his publication | have escaped his notice, or been effaced from his 
to have been so angry, has not stated his own im- | memory ? 
pressions and inferences as facts ? Next Mr. Smith, editor of the National Intel- 
This witness has indeed made an attempt to | ligencer, than whom the present Administration 
support himself, by an explanation of this part of | certainly has not a more zealous friend. He's, 
his testimony. In his explanation he tells us, that | indeed, remarkable for the devotedness of his at- 
although he attributed the word “administration” | tachment to this Administration; his lively and 
to the respondent, the term used might perhaps | keen sensibility to all its wrongs, real and imagi- 
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nary; and his vigilant and unwearied zeal in its | man will be who reads his own composition, or 
defence. He is, moreover, remarkable for his | any writing with which he is familiar. This 
talent for stating in writing, whatever he has} might have led him to conclude that the respond- 
heard spoken or read; a talent into the careful | ent sometimes spoke extempore. But Mr. Mont- 
cultivation and constant exercise of which he is| gomery himself has stated that the whole charge 
Jed by his profession. He listened attentively to] was read from a paper; and the same fact has 
this charge. After hearing it he sat down in his} been established by the testimony of nine or ten 
chamber, the same evening, and committed the | witnesses, among whom are the district judge 
substance of it to writing, for the express purpose | and the clerk of the court. Those gentlemen sat 
of publishing it in his paper. This publication | near to the respondent while he delivered the 
he has produced and attested, and it contains no| charge. One of them sat next to him, and the 
such expressions about the present Administration, | other next but one. They were both attentive 
or the present Government, as were heard by Mr. | to the manner in which the charge was delivered, 
Montgomery. Is it possible to believe that had | and they both say that it appeared to them to be 
such expressions been used, they would not have | entirely read. They both say that the respond- 
been heard by Mr. Smith; or that, if he had heard | ent, in reading it, occasionally raised his eyes 
them, he would have omitted them in his publi-| {rom the paper at the close of a sentence, and 
cation ? turned them on the audience; but not longer at 

Mr. Stephen, too, who is known to be strongly | any one time than is usual with a person read- 
attached to the present Administration, was pres-| ing. In this the other witnesses fully concur. 
ent at the delivery of this charge, attended to it, | They all stood round the respondent, had their 
but heard no such expressions as those related by | eyes upon him during the whole time, and were 
Mr. Montgomery. A multitude of other witness- | particularly attentive to the manner as wellas to 
es who stood round the respondent while he de-| the matter of the charge. 
livered the charge, who were all for various rea-| Mr. Montgomery, indeed, after he had heard 
sons very attentive to it, have with one voice de-| the testimony of Mr. Mason, explained himself 
clared they had heard no such expressions.| on this subject. He said at first that the whole 
Among them is the district judge, who sat by the | charge appeared to him to be read from a written 
side of the respondent; the clerk of the court, who | paper. But after he had heard Mr. Mason state 
sat next to him but one, and who moreover is an| that the respondent, in delivering the charge, 
adherent of the present Administration ; the fore- | sometimes appeared to leave the paper and intro- 
man of the grand jury, who stood close to the re- | duce extemporaneous matter, he was called again, 
spondent, and to whom the charge was particu-| and he then informed us that his eyes were not 

| 
| 








larly addressed; and one of the judges of this dis- | constantly directed towards the respondent, but 
trict, who attended that court as a witness. and | were occasionally turned on the bystanders, whose 
stood very near to the respondent, while he de-| eyes he observed to be directed to him as the 
livered the charge. The others are gentlemen of | known author of the measures reprobated in the 
the bar, men of high character, who have deliver- | charge. From this he inferred, very properly, that 
ed their testimony with great accuracy, and as-| the respondent might have spoken extempore 
signed with candor and precision the reasons of | from time to time without his observing the fact. 
their belief. And alli these persons declare most | This explanation certainly removes the contra- 
eet that they heard no such expressions as | diction which at first appeared between Mr. Ma- 
ave been related by Mr. Montgomery, about the | son and Mr. Montgomery; and weakens materi- 
conduct, character, and views, of the present Ad-| ally the testimony of the latter gentleman as to 
ministration. the fact now in question. But it has no such 
Nay more. The charge was read from a writ-| effect on the testimony of the other witnesses, 
ten paper, and that paper is produced in court,| whose attention was not called off like that of 
and proved by the person who wrote it, from a| Mr. Montgomery; who had their eyes upon this 
rough copy furnished by the respondent. Mr.} respondent during the whole time; and who 
Mason, it is true, states that some extemporaneous | firmly believe that every word which he deliv- 
comments appeared to him to be made by the| ered was read from the paper. This fact, then, I 
respondent, while reading from the written paper; | consider as completely established. The paper 
and the inference to be drawn from this, I pre-| has been proved, and is in evidence before the 
sume, is that these expressions might have formed | court. A true copy of it will be found among 
one of those extemporaneous comments, and the exhibits filed with the answer, No. 8. On ex- 
therefore might have been used, though they do | amination, it will be found to contain no such 
not appear in the paper. But Mr. Mason, it will expressiens as are attributed to the respondent by 
be remembered, though very correct and positive | Mr. Montgomery. 
in stating the substance, does not pretend to ac- The testimony of Mr. Montgomery on this 
curacy in the particulars. He was too much in-| point, thus liable to suspicion in itself, on account 
terrupted by the salutations of his friends, who of the state of irritation in which he saw the 
pressed through the crowd to speak to him. And | transaction ; thus contradicted by his own writ- 
it may very well have happened that when, after | ten statement, by the testimony of so many wit- 
these interruptions, he turned his attention again | nesses, and by the written charge; is not entitled 
to the respondent, he sometimes found him with | to belief, but must be laid wholly out of the case. 
his eyes raised from the paper, as those of every | 1 do not charge him with wilfully misstating the 
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fact, but that he has utterly mistaken it cannot 
There is another point on which some contra- 
riety appears in the testimony. Some of the 
Witnesses have supposed that the respondent con- 
cluded this charge with a direct recommendation | 
to the jury to use their endeavors on their return | 
home towards preventing the final passage of the | 
act of Assembly of Maryland for abolishing the | 
Supreme Courts, by procuring in their several 
counties the election of such persons as would | 
vote against that measure. Others are under the 
impression that no such recommendation was ex- 
pressly made, but was merely to be inferred from | 
tlie general tenor of the charge. That sucha 
difference of opinion should take place is by no 
means surprising ; but the difference is immate- 
rial. The object of the charge undoubtedly was | 
to dissuade the people of Maryland from adopt- 
ing the measure in question ; and to impress on 
the grand jury and the audience the necessity of 
exerting themselvesagainst it,at the election which 
was then approaching, and was todecide its fate. 
If this recommendation was not expressly given, 
it was plainly implied. Such was the intention 
of the respondent; and his defence rests on the 
correctness of this intention; on his right, ac- 
cording to the long established custom of this 
country, to pursue the object in this way. 








Let the charge, Mr. President, be carefully ex- | 
amined, and it will be found to have no object in | 
view but to convince the people of Maryland, by | 
arguments drawn from reason and experience, of | 
the danger of adopting a change in their State 
constitution, which had been submitted to their 
consideration, and the object of which was to | 
abolish all their supreme courts of law; to intro- | 
duce a system entirely new and untried; and 
above all to destroy the independent tenure of | 
judicial office, secured to them by their existing | 
constitution; and to leave the judges dependent 
on the Executive for their continuance in office, 
and on the Legislature for their support. The 
respondent, who had contributed largely to the 
formation and establishment of the State consti- 
tution, was greatly alarmed at these changes. He | 
considered them as of the most destructive ten- 
dency to the liberty and happiness of the State 
to which he belonged, and he resolved to take 
this opportunity of warning his fellow-citizens 
against them. This is the whole scope of his 
address to the grand jury, to show the importance 
of an independent judiciary, the dangerous ten- 
dency of changes already made, and the mischief | 
which would result from taking this additional | 
step in the career of innovation. He did, indeed, | 
advert to the act of Congress for repealing the | 
circuit court law, and remarked that it had sha- | 
ken to its foundation the independence of the | 
Federal judiciary ; but the manifest and sole ob- 

ject of this was, to show that the spirit of inno- | 
vation had gone forth, and ought to be carefully 
watched; that the public respect for great Con- 
stitutional principles had begun to be weakened; | 
and that by how much the security which might 
have been derived from an independent Federal 
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do so. 
any Constitutional provision or principle, or any 








judiciary had been diminished, by so much the 
more vigilantly it behooved us to guard our State 
institutions. No other object can be discovered 
in the charge, or inferred from its general tenor, 
or from the language in which it is expressed i 
neither is there any evidence which has the mos 
remote tendency to show that he had any other 
object in view. And was not this an object 
which a citizen of this country might lawfully 
pursue? Is it not lawful for an aged patriot of 
the Revolution to warn his fellow-citizens of dan- 
gers, by which he supposes their liberties and 
Or will it be con- 
tended that a citizen is deprived of these rights 
because he is a judge? That his office takes 
from him the liberty of speech which belongs to 
every citizen, and is justly considered as one of 
our most invaluable privileges? I trust not. 
And if there could be any doubt on this point, | 
would remove it by referring to a recent instance 
of two judges of the supreme court of Maryland, 
who, in a late political contest, entered the lists 
as champions for the rival candidates, and tray- 
elled over a whole county, making political speech- 
es in opposition to each other. Yet these gen- 
tlemen justly possess the confidence and respect 


| of the public ; their conduct in this instance has 
never been considered as a violation of duty; 
_ and he who espoused the interest of the success- 


ful candidate has been far from receiving any 
marks of displeasure from the Government of 
this country. 

If, therefore, a judge retain this right, notwith- 
standing his official character ; if it still be law- 


'ful for him to express his opinions of public 


measures, to oppose by argument such as are still 
pending, and to exert himself for obtaining the 


| repeal, by Constitutional means, of such as have 


been adopted, I ask what law forbids him to ex- 
ercise these rights by a charge from the bench ! 
In what part of our laws or Constitution is it 
written that a judge shall not speak on politics to 
a grand jury ?—shall not advance, in a charge 
from the bench, those arguments against a public 
measure which it must be admitted he might 
properly employ on any other occasion? Such 
conduct may perhaps be ill-judged, indiscreet, or 
ill-timed. Iam ready to admit that it is so; for 
Iam one of those who have always thought that 
political subjects ought never to be mentioned in 
But is it contrary to law? 
Admitting it to be indecorous and improper, 
which I[ do not admit, is every breach of deco- 
rum and propriety a crime? The rules of deco- 
rum and propriety forbid us to sing a song on the 
floor of Congress, or to whistle in a church. 
These would be acts of very great indecorum, 
but I know of no law by which they could be 
punished as crimes. Will they who contend that 
it is contrary to law for a judge to speak of poli- 
tics to a grand jury, be pleased to point out the 
law of the land which forbids it? They cannot 
There is no such law. Neither is there 


custom of this country, which condemns this 
practice. 
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And will this honorable body, sitting not in a 
legislative but a judicial capacity, be called on to 
make a law, and to make it for a particular case 
which has already occurred? What, sir, is the 
creat distinction between legislative and judicial 
functions? Is it not that the former is to make 
the law for future cases ; and that the latter is to 
declare it as to cases which have already oc- 
curred? Is it not one of the fundamental prin- 
ciples of our Constitution, and an essential ingre- 
dient of free government, that the legislative and 
judicial powers shall be kept distinct and sepa- 
rate? That the power of making the general 
law for future cases shall never be blended in the 
same hands, with that of declaring and applying 
it to particular and present cases? Does not the 
union of these two powers in the same hands 
constitute the worst of despotisms ? What, sir, 
is the peculiar and distinguishing characteristic 
of despotism? It consists in this, sir, that a man 
may be punished for an act which, when he did 
it, was not forbidden by law. While, on the 
other hand, it is the essence of freedom, that no 
act can be treated as a crime, unless there be a 
precise law forbidding it at the time when it was 
done. 

It is this line which separates liberty from sla- 
very ; and if the respondent be condemned to 
punishment for an act, which far from being for- 
bidden by any law of the land, is sanctioned by 
the custom of this country for more than twenty 
years past, then have we the form of free govern- 
ment, but the substance of despotism. 

Let gentlemen, before they establish this prin- 
ciple, recollect that itis a two-edged sword. Let 
them remember that power must often change 
hands in popular Governments; and that after 
every struggle, the victorious party come into 
power, with etn, ona to gratify by the de- 
struction of their Vanquished opponents, with a 
thirst of vengeance to be slaked in their blood. 
Let them remember that principles and prece- 
dents, by which actions innocent when they were 
done, may be converted into crimes, are the most 
convenient and effectual instruments of revenge 
and destruction with which a victorious party 
can be furnished. Let them beware how they 
give their sanction to principles which may soon 
be turned against themselves; how they forge 
bolts which may soon be hurled on their own 
heads. In a popular government, where power 
is so fluctuating, where constitutional principles 
are therefore so important for the protection of 
the weaker party against the violence of the 
stronger, it above all things behooves the party 
actually in power to adhere to the principles of 
justice and law, lest by departing from them 
they furnish at once the provocation and the 
weapons for their own destruction. 

I have stated, Mr. President, that the practice 
of introducing political matter into charges to 
grand juries has been sanctioned by the custom 
of this country from the beginning of the Revo- 





lution to this day. Need I adduce any other proof 


of the fact than its general notoriety ? - Need I 
refer to the charge delivered in South Carolina, 
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in 1776, by William Henry Drayton, for which 
he has been so much admired and applauded? 
Need I refer to the recommendation ot the Ex- 
ecutive Council in Pennsylvania, at a period 
something later, in which that body, with John 
Dickinson at its head, enjoins it on the judges to 
avail themselves of their charges to the grand 
juries on their circuits for disseminating correct 
political information and principles among the 
people? Shall I refer to the case of Judge Ad- 
dison. in Pennsylvania, who has delivered many 
political charges, and against whom, when he 
was lately impeached, those charges made no 
part of the accusation? Shall I refer again to 
the charge of Judge Iredell, delivered to the grand 
jury, which found the first indictment against 
John Fries, and containing a variety of political 
matter? Itis unnecessary to dilate on these in- 
stances. They have been given in evidence, and 
are fresh in the memory of this honorable Court. 
The recollection of the honorable members must 
furnish them with many others equally striking. 
And yet have the authors of none of these poli- 
tical charges been censured. No mark of public 
or private disapprobation has been fixed on their 
conduct. No legislative act has forbidden this 
practice. From the time of Judge Drayton to the 
time of Judge Chase, it has been considered as 
innocent. It remained for the year 1803, after a 
lapse of twenty-seven years, to discover its crimi- 
nality. But this honorable body will not so de- 
termine. It will not forget the distinction between 
its judicial and its legislative character. In its 
judicial character it will declare, that an act, how- 
ever improper in itself or dangerous in its tendency, 
shall not, if forbidden by no law, be punished as a 
crime; that the prevalence of this custom for 
twenty years, the countenance which it received 
from some governmental authorities, and the ac- 
quiescence of all, are sufficient evidence of its le- 
gality ; and that the criminal intent which con- 
stitutes an essential ingredient of the offence, in 
this as well as in every other case,and of which 
no direct proof is now adduced, can never be in- 
ferred from the act itself, when done in compliance 
with acustom so long established, and so highly 
sanctioned. But if the members of this tribunal 
should be individually of opinion, that this cus- 
tom is dangerous or improper, they will, after 
pronouncing a sentence of acquittal in this case, 
resume their legislative character, and pass a law 
to restrain the practice in future. Thus will the 
mischief be prevented on one hand, and the prin- 
ciples of liberty and justice respected on the other. 
This charge, therefore, fails like the rest; and 
what remains of theaccusation? Ithas dwindled 
into nothing. It has been scattered by the rays 
of truth, like the mists of the morning, before the 
effulgence of the rising sun. Touched by the 
spear of investigation, it has lost its gigantic and 
terrifying form, and has shrunk intoatoad. Every 
part of our honorable client’s conduct has been 
surveyed ; all his motives have been severely seru- 
tinized ; all his actions have brought to the test 
of law and the Constitution; his words and even 
his jocular conversations, have been passed in 
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strict review; and the ingenuity and industry of 
the honorable Managers have proved unable to 
detect one illegal act, one proof, or one fair pre- 
sumption of improper motive. 

Perceiving, by anticipation, this desperate situa- 
tion of his case, the honorable gentleman who 
opened the prosecution, has devised another ex- 
pedient to escape from anticipated defeat, and to 
secure that conviction on which he seems to have 
set his heart. He has told us, and no doubt will 
hereafter insist, that in order to form a true judg- 
ment on the respondent’s conduct, the whole of it 
must be embraced in one view; and all the par- 
ticulars regaded as parts of one whole. This 
means, if it means anything, that although no 
single act alleged in the articles should be con- 
sidered as an impeachable offence, and a sufficient 
ground’ of conviction, yet all the acts taken to- 

ether may constitute such an offence. That is, 
in other words, that many nothings may make 
something ; that many noughts may make an unit: 
that many innocentacts may makeacrime. What 
is this but recurring, in another form, to the absurd 
and monstrous doctrine, that judges may be re- 
moved on impeachment for reasons of expediency, 
without the proof of any specific offence? No 
sir! This last subterfuge will not avail the prose- 
cutors. This honorable Court, adhering to the 
principles of the Constitution, the positive rules 
of law, and the plain dictates of justice and com- 
mon sense, will require, before it convicts, the clear 

roof of a criminal intent, manifested and carried 
into effect, by some act done in violation of the 
laws. Under the shield of this great principle, 
our honorable client stands secure. In full con- 
fidence that you, Mr. President, and the members 
of this honorable Court will be guided by it, I 
cheerfully submit the case to you; and when you 
retire to deliberate on it, remember that posterity 
will sit in judgment on your conduct; that her 
decision will be pronounced on the testimony of 
impartial history; and that from her awful sen- 
tence there lies no appeal. 





Tuespay, February 26. 


The Court opened at about half past ten o’clock, 
A. M.; the Managers, the House of Representa- 
tives, and the counsel of the respondent having 
taken their seats, 

Mr. Nienouson, as one of the managers, ad- 
dressed the Court in reply to the counsel of the 
pacers. He said the House of Representatives 

aving impeached Samuel Chase, one of the as- 
sociate justices of the Supreme Court of the Uni- 
ted States, of high crimes and misdemeanors ; the 
evidence on their part having been adduced, and 
that on behalf of the accused, and the arguments 
of his counsel having been fully and patiently 
heard, it now became his duty to reply in support 
of the impeachment. To me, Mr. President, said 
he, this duty is an unpleasant one. Upon all oc. 
casions and under all circumstances, the office of 
a public accuser is the most painful that can be 
imposed on us; but it is more peculiarly so when 
the object of accusation appears before us covered 
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with age and infirmities. I think I speak the sen- 
timent of my brother Managers of the House o; 
Representatives, when I say, that this impeach- 
ment never would have been instituted, that i: 
never would have arrived at its present crisis, i! 
we had not believed that the best interests of our 
common country required, that the conduct com- 
plained of shouid not go unpunished. There is 
no nation on earth, sir, in which the freedom o: 
man and the consequent happiness of society are 
not inseparably interwoven with the full, free and 
impartial administration of justice. 


“Una salus ambobus erit commune periculum.” 


It was to preserve this unity of safety, to avert 
this common danger, that we thought ourselves 
bound by the most solemn obligation, to bring 
these charges before the highest tribunal of the 
nation. We may in vain make laws to secure 
our property, to protect our liberty, and to guard 
our lives, if those to whom we appeal, and to whose 
decrees we are bound to submit, shall prove un- 
faithful in the discharge of their duty. Ifour laws 
are not faithfully administered; if the holy sanc- 
tuary of our courts is to be invaded by party feel- 
ing; if justice shall suffer her pure garment to be 
stained by the foul venom of political bigotry, we 
may indeed boast that we live in a Jand of free- 
dom, but the boast will be vain and illusory. 

In this point of view, therefore, this cause may 
justly be called an important one. «I need not 
however urge its importance to the Court, for the 
feelings of every honorable member will speak its 
importance more forcibly than anything that | 
can utter. But I do trust that those frequent ap- 
peals which you have heard, those frequent in- 
stances in which you have been reminded that 
posterity will pass between the accused, his accus- 
ers and his judges, will have go influence on your 
minds. A desire to secure she apenchbtion of pos- 
terity is an honorable feeling, pervading every 
human breast, and is most inseparable from our 
nature: but to secure the approbation of posterity, 
we must take care to pursue the dictates of our 
own consciences, and, by doing justice here, trust 
to posterity to do us justice too. 

Our country, it is true, are now looking on with 
anxious solicitude for the event of this cause ; but 
the sentence which they shall pass will not depend 
upon the judgment given here. To the world 
and to posterity the conviction of the accused, by 
this Court, will not establish his guilt ; and I thank 
God, as the case has been put in issue between us. 
his acquittal will not prove his innocence. The 
facts in the cause, sir, those facts which we have 
proved by the most undeniable evidence, and upon 
which your judgment must be given; those facts 
will be presented to the eyes of the world and of 
posterity, and upon those only will they decide. 
If it should ever be the fortune of my humble 
name to descend to posterity, by the vote which | 
gave for instituting this impeachment, and by my 
conduct in discharging the great duty now com- 
mitted to me, I cheerfully consent to be tried. To 
this awful tribunal I willingly submit. If the 
judge is guilty, posterity will heap on him all that 
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odium which his guilt deserves; if he is innocent, | justice to us, to yourselves, and to posterity. — 
let that odium be turned upon his accusers. We were also told by the honorable counsel for 

Because Sidney and Russell bled upon a seaf- | the aceused. that when we found the accusation 
fold. have their names been Jess the objectsof ven- | shrunk from the testimony, and that the case 


| eration with posterity ? and because Scroggs and | could no longer be supported, we resorted to the 


Jeffries escaped the punishment due to their | forlorn hope of contending that an impeachment 
crimes, have they therefore been less the objects | was not a criminal prosecution, but a mere inquest 
of universal execration 2? No, sir; and the hon- | of office. For myself I am free to declare, that I 
orable counsel (Mr. Hopkinson) who first address- | heard no such position taken. If declarations of 
ed you on behalf of the accused, gave us himself | this kind have been made,’in the name of the 
a memorable example of the poor respect which | Managers, I here disclaim them. Wedocontend 
posterity will feel for the decisions of those who | that this is a criminal prosecution, for offences 
have gone before them. That honorable gentle- | committed in the discharge of high official duties, 
man told you that Warren Hastings was im- | and we now support it, not merely for the purpose 





peached for the murder of princes and the plun- 


der of empires, and yet he was acquitted. But, is | 


there any who hears me, that believes he was in- 
nocent? If we read the history of that trial; if 


of removing an individual from office, but in order 
that the punishment inflicted on him may deter 
| others from pursuing the baneful example which 
| has been set them. 


we look to the facts charged, and listen to the un-| Nor do we mean to take another ground which 
exampled eloquence by which they were support- | the counsel for the accused have thought proper 


ed, our only wonder will be, that he was not con- | to assign us, for we never entertained the most 


demned. Sir, it has been said that those plundered | distant idea that any citizen might be impeached. 
millions were the best witnesses to prove his | It was with no little surprise that I heard such 
innocence; and I greatly fear that the day will | doctrines ascribed to us, and I was astonished to 
come when the crying blood of those murdered | hear the Attorney General of Maryland combat- 
princes will be the best witnesses to prove his | ting positions which we had not laid down, and 


guilt. The most splendid action in Edmund 
Burke’s life was his accusation of Warren Hast- 
ings; the foulest stain upon the national justice of 
England was his acquittal. 

We have been charged, sir, by one of the hon- 
orable counsel (Mr. Harper) with having endeav- 
ored to enlist on our side the sympathies of the 
Court. Permit me to ask, what sympathy have 
we endeavored to excite? What feelings have 
we endeavored to engage? To what passion have 
we addressed ourselves? None, sir. We came 
here to demand justice. The Constitution has 
placed in your hands the power of punishing 
guilt; we have proved the guilt of the person ac- 


cused, and at your hands we demand his punish- | 


ment. To yourconsciences and your understand- 
ings we appeal, and not to your feelings. These 
have been assailed by our adversaries. They have 
exhibited their client to you, covered, as they say, 
With the frost of seventy winters, and have en- 
deavored to hide the magnitude of his crimes, in 
the length of his years, and the infirmity of his 
health. 
they have wished to drown the voice of justice, 


and have addressed you not as judges but as men. | 


I do trust, however, that if any sympathy is to be 


excited, it will be neither for the accused, nor his | 


Let your feelings be turned toward the 
Let your sympathy be awakened for 


accusers. 
nation ! 


those who are to come after you, for by the sen- | 


tence which you pronounce in this case, it must 
ultimately be determined whether justice shall 
hereafter be impartially administered, or whether 


the rights of the citizen are to be prostrated at the | 


feet of overbearing and tyrannical judges. We, 
who are engaged in this prosecution, feel that our 
fathers handed down to us a glorious birthright, 
and we appear at this bar to demand that it be 


transmitted to our children unimpaired and unpol- | 


luted. Do the nation justice, and you will do 


In attempting to excite your compassion, | 


| searching for argument to prove that which we 
should not have hesitated to admit. 

| But, sir, there is one principle upon which all 
the counsel for the accused have relied, upon 
which they have all dwelt with great force, and 
to the maintenance of which they have directed 
all their powers, that we cannot assent to; we 
mean to contend against it, because we believe it 
to be totally untenable, and because it is of the 
first importance in the decision of the question 
now under discussion. We do not contend that, 
to sustain an impeachment, it is not necessary to 
show that the offences charged are of such a na- 
ture as to subject the party to an indictment, for 
the learned counsel have said that the person now 
| accused is not guilty, because the misdemeanors 
| charged against him are not of a nature for which 
| he might be indicted in a court of law. 

To show how entirely groundless this position 
is, I need only pursue that course which has been 
pointed out to us by the respondent himself, and 
his counsel. I might refer to English authorities 
of the highest respectability, to show that officers 
of the British Government have been impeached 
| for offences not indictable under any law what- 
jever. But I feel no disposition to resort to foreign 
| precedents. In my judgment, the Constitution of 
| the United States ought to be expounded upon its 
| own principles, and that foreign aid ought never 
to be called in. Our Constitution was fashioned 
} after none other in the known world, and if we 
| understand the language in which it is written, 
| we require no assistance in giving it a true expo- 
sition. As we speak the English language, we 
may, indeed refer to English authorities for defi- 
| nitions, as we should refer to English dictionaries 
for the meaning of English words; but upon this, 
as upon all occasions, where the principles of our 
Government are to be developed, I trust that the 
Constitution of the United States will stand upon 

















563 


HISTORY OF CONGRESS. 564 





its own foundation, unsupported by foreign aid,| which he holds his office, we still insist that every 


and that the construction given to it will be, not 
an English construction, but one purely and en- 
tirely American. ° 
The Constitution declares, that “the judges 
both of the supreme and inferior courts shall hold 
their commissions during good behaviour.” The 
lain and correct inference to be drawn from this 
anguage is, that a judge is to hold his office so 
long as he demeans himself well in it ; and when- 
ever he shall not demean himself well, he shall be 
removed. I therefore contend thata judge would 
be liable to impeachment under the Constitution, 
even without the insertion of that clause which 
declares, that “all civil officers of the United 
‘States shall be removed for the commission of 
‘treason, bribery, and other high crimes and mis- 
*demeanors.” The nature of the tenure by which 
a judge holds his office is such that, for any act of 
misbehaviour in office, he is liable to removal. 
These acts of misbehaviour may be of various 
kinds, some of which may, indeed, be punishable 
under our laws by indictment; but there may be 
others which the law-makers may not have point- 
ed out, involving such a flagrant breach of duty 
in a judge, either in doing that which he ought 
not to have done, or in omitting to do that which 
he ought to have done, that no man of common 
understanding would hesitate to say he ought to 
be impeached for it. 

The words “good behaviour” are borrowed 
from the English laws, and if I were inclined to 
rest this case on English authorities, I could easily 
show that, in England, these words have been 
construed to mean much more than we contend 
for. The expression durante se bene gesserit, I 
believe, first occurs in a statute of Henry VIII. 
providing for the appointment of a custos rotulo- 
rum, and clerk of the peace for the several coun- 
ties in England. The statute recites, that igno- 
rant and unlearned persons had, by unfair means, 
procured themselves to be appointed to these offi- 
ces, to the great injury of the community, and 
provides that the custos shall hold his office until 
removed, and the clerk of the peace shall hold his 
office durante se bene gesserit. The reason for 
making the tenure to beduring good behaviour, was, 
that the office had been held by incapable persons, 
who were too ignorant to discharge the duties ; 
and it was certainly the intention of the Legisla- 
ture that such persons should be removed when- 
ever their incapacity was discovered. Under this 
statute, therefore, 1 think it clear that the officer 
holding his office during good behaviour, might 
be removed for any improper exercise of his pow- 
ers, whether arising from ignorance, corruption, 
passion, or any other cause. To this extent, how- 
ever, we do not wish to go. We do not charge 
the judge with incapacity. His learning and his 
ability are acknowledged on all hands; but we 
charge him with gross impropriety of conduct in 
the discharge of his official duties, and as he can- 
not pretend ignorance, we insist that his malcon- 
duct arose from a worse cause. 

If, however, a judge were not made liable to 
removal, from the very nature of the tenure by 
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judge conducting himself improperly in oftice 
comes under that clause of the Constitution whic} 
declares, that “the President, Vice President, an) 
‘civil officers of the United States, shall be re. 
‘ moved from office on impeachment for, and con- 
‘ viction of, treason. bribery, or other high crimes 
‘and misdemeanors.” 

We do not mean to contend against a position 
which one of the learned counsel took so much 
pains to prove, that the word “high” applies as 
well to misdemeanors as to crimes; nor do we 
deem it important at this time to inquire whether 
a civil officer of the United States can be removed 
for offences not committed in the discharge of his 
official duties. It will be time enough te make 
this inquiry when the case presents itself. At 
present we aver that the party charged has been 
guilty of a high misdemeanor in office, and that 
he ought to be removed for it. 

Here, however, we are met by being told. tha: 
although his conduct may have been improper, 
yet that he is not liable to impeachment, unless 
the offence is of such a nature as that he might be 
indicted for it in a court of law. 

If this be true, as it relates to a judge, the Con- 
stitution, to be consistent with itself, must make 
it universally true; and yet, if the doctrine be 
admitted, the Constitution will be found to be at 
variance with itself. Treason is an offence which 
may or may not be committed in the discharge of 
official duty, and no doubt the party committing 
it may be indicted. Bribery is an offence for 
which a judge may be indicted in the courts of 
the United States, because an act of Congress 
makes provision for it, and declares the punish- 
ment; but there is no law by which any other 
officer of the United States can be indicted for 
bribery. If, therefore, the President of the United 
States should accept a bribe, he certainly cannot 
be indicted for it, and yet no man can doubt that 
he might be impeached. If one of the Heads of 
Departments should undertake to recommend to 
office for pay, he certainly might be impeached 
for it, and yet, I would ask, under what law, and 
in what court could he be indicted? 

To this, perhaps, it might be answered, that 
bribery is one of those offences for which the 
Constitution expressly provides that the oflicer 
may be impeached. This is true; but let us pro- 
ceed further, and inquire whether there are not 
other offences for which an officer may be im- 
peached, and for which he cannot be indicted ? 

If a judge should order a cause to be tried with 
eleven jurors only, surely he might be impeached 
for it,and yet I believe there is no court in which 
he could beindicted. You, Mr. President, as Vice 
President of the United States, together with the 
Secretary of the Treasury, the Chief Justice and 
the Attorney General, as Commissioners of the 
Sinking Fund, have annually at your disposal 

eight millions of dollars, for the purpose of pay- 
ing the national debt. If, instead of applying | 
to this public use, you should divert it to another 
channel, or convert it to your own private uses, | 
ask if there is a man in the world who would 
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to be impeached | violation of an act 


hesitate to say that you ought of Congress, for we are not to 


) for this misconduct? And yet there is no court | be regulated either by the common law or a State 


9 in this country in which you could be indicted | law. What then would be the result? I have 
‘for it. Nay, sir, it would amount to nothing more | pointed out several instances of gross misconduct 


* than a breach of trust, and would not be indicta- | in violation of no act of Congress, and yet under 


7 


' ble under the favorite common law. this doctrine he is to be permitted to pursue his 


But, sir, this ground, which was so strenuously | wicked courses until every possible offence is de- 


7) fought for, will probably be abandoned, and in- | fined by statute. This, too, would teach us that 
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' stead of our adversaries maintaining that the | we have done wrong heretofore ; for, at the last 
* offence must be of an indictable nature, they will, | session a judge was impeached and removed from 
| like one of the honorable counsel, (Mr. Harper,) | office for drunkenness and profane swearing on 


go a step back, and say that it must be a breach | the bench, although there is no law of the United 
of some known positive law. Thus they will | States forbidding them. Indeed, I do not know 


7 endeavor to shelter their client by saying that | that there is any law punishing either in New 


there is no act of Congress declaring it illegal for | Hampshire, where the offence was committed. 
a judge to deliver his opinion on the law before | It was said by one of the counsel that these were 


* counsel have been heard, or to make political | indictable offences. I, however, do not know 


harangues from the bench. where; certainly not in Kngland. Drunkenness 
There are offences for which an officer may be | is punishable there by the ecclesiastical authority, 
positive laws. It is possible that the day may ar- | over it until it was given by a statute of James L., 
rive when a President of the United States, hav- | and even then the power was not to be exercised 
ing some great political object in view, may en- | by the courts, but only by a justice of the peace, as 
deavor to influence the Legislature by holding | is now the case in Maryland, where a small fine 
out threats or inducements to them. A treaty | may be imposed. 
may be made which the President, with some per-| But the Attorney General of Maryland (Mr. 
sonal view, may be extremely anxious to have | Martin) admits that offences may be of so hein- 
ratified. The hope of office may be held out to a | ous a nature that their punishment carries infamy 
Senator; and I think it cannot be doubted, that | with them, and that, though not committed in the 
for this the President would be liable to impeach- | discharge of official duty, yet if against a State 
ment, although there is no positive law forbidding | law, the party may be impeached and removed 
it. Again, sir: a member of the Senate or of the | from office. This, though not very material to 
House of Representatives may have a very dear | the present question, may serve us in showing 
friend in office, and the President may tell him | how inapplicable the doctrine is, that the offence 
uoless you vote for my measures your friend shall | must be against a State law or the common law. 
be dismissed. Where is the positive law forbid- | I will suppose that in New Hampshire there is no 
ding this, yet where is the man who would be | law punishing profane swearing. In Maryland 
shameless enough to rise in the face of the coun- | a magistrate is authorized to impose a fine of 
try and defend such conduct, or be bold enough | thirty-three cents, and if this is not paid instantly 
to contend that the President could not be im-| the offender may be put in the pillory and receive 
peached for it? thirty-nine lashes. The punishment is infamous, 
It was said by one of the counsel that the offence | and if inflicted on a judge, according to the idea 
must be a breach either of the common law, a| of this gentleman, he is to be impeached and re- 
State law, or a lawof the United States, and that | moved from office. If the same offence is com- 
no lawyer would speak of a misdemeanor, but as | mitted in New Hampshire, the judge is not to be 
an act violating some one of these laws. This | removed, not because he has been guilty of a 
doctrine is surely not warranted, for the Gov-| lighter offence, but because there is no State law 
ernment of the United States have no concern | punishing it. If then the State lawis to be made 
with any but their own laws. Ina State court,I | the criterion, a judge in Maryland is to be re- 
would speak of a misdemeanor as an offence | moved from office for that which he might do 
against a State law; in the courts of the United | with impunity in another State. 
States, 1 would speak of it as an offence against! To carry this idea a little further:—There was 
an act of Congress; but, sir, as a member of the | once in the State of Connecticut, and may be yet 
House of Representatives, and acting as a Mana- | for aught I know,a celebrated code called the 
ger of an impeachment before the highest Court | Blue Laws. Under the provisions of this code, I 
in the nation, appointed to try the highest officers | believe it is a fact, that a captain of a ship was 
of the Government, when I speak of a misde- | tied up and publicly whipped, because, on return- 
meanor, I mean an act of official misconduct, a/| ing from a long voyage, he met his wife on a 
violation of official duty, whether it be a pro- | Sunday at the front door and kissed her. This 
ceeding against a positive law, or a proceeding | was deemed a high offence, and was ignominious- 
unwarranted by law. | ly punished. Now, if we are to be governed by 
_ If the objection that the offence must be of an | the State jaws, I trust the Blue Laws of Connec- 
indictable nature, or against some positive law, | ticut will be rejected, and that our grave judges 
means anything, it must be that the misconduct | may be allowed to kiss when and where they 
for which a judge or any other officer may be | please, as to their wisdom shall seem meet, with- 
impeached, is either made punishable by, or isa | out incurring the pains and penalties of an im- 


. impeached, and against which there are no known | but the temporal magistrate never had any power 
| 
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peachment. This, sir, may be somewhat ludi- 
crous, but I hope it is not therefore the less illus- 
trative of the absurdity of the doctrine contended 
for. It has been said that the offences for which 
a judge or other officer is to be impeached, ought 
to be defined by act of Congress. This is impos- 
sible. Such is the multiplicity of passions that 
sway the human heart; such is the variety of 
human action, that a code of laws never did and 
never can exist, in which all human offences are 
defined. The Constitution is sufficiently definite 
when it declares that a judge shall hold his office 
during good behaviour, and that all civil officers 
shall be removed for high crimes and misdemean- 
ors. The law of good behaviour is the law of 
truth and justice. It is confined to no soil and to 
no climate. It is written on the heart of man in 
indelible characters, by the hand of his Creator,and 
is known and felt by every human being. He 
who violates it violates the first principles of law. 
He abandons the path of rectitude, and by not 
listening to the warning voice of his conscience, 
he forsakes man’s best and surest guide on this 
earth. The best and ablest judge will often err 
in mere matters of law, but as to principles of 
duty, in discharging acts of common justice to his 
fellow-men, he can never err so long as he follows 
conscience as his guide, and suffers justice to be 
the only object which he has in view. 

How far Judge Chase has governed himself by 
this great, unerring rule of human action, it is 
your province to determine. How far he has 
excused himself by his answer and the arguments 
of his counsel, I shall now beg leave to examine, 
premising at the same time that it is my intention 
to confine myself to the first article. 

It has been alleged by the counsel for the ac- 
cused, that my honorable colleagues have argued 
this case upon the articles and not upon the evi- 
dence ; and this allegation contains an admission, 
that if the articles are proved, the guilt of the 
party is established. It shall be my endeavor to 
show that there is no material variance between 
the charges as laid in the articles, and the evi- 
dence brought to support them; but that they are 
amply and fully Pan by the very best testi- 
mony which could be adduced. 

One of the learned counsel iu commenting upon 
the first article, declared that he discovered but a 
single truth in it, which was, that the judge had 
formed and reduced to writing an opinion upon 
the law; and that gentleman, as well as the At- 
torney General of Maryland, labored with great 
zeal and with much display of talent, to convince 
the Senate that there could be nothing wrong in 
this. Unfortunately for these learned gentlemen, 
even that truth is not to be found in it, for by re- 
curring to th@ article it will be found that the 
judge is not charged for having formed an opin- 
10n, or for having reduced that opinion to writing. 
but for “having delivered an opinion in writing 
‘on the question of law, on the construction of 
‘which the defence of the accused materially de- 
‘pended, tending to prejudice the minds of the 
ary against the prisoner before counsel had been 
‘heard in his defence.” 
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In this we find no charge against him for hay. 
ing formed an opinion, or for having reduced ; 
to writing, and certainly the learned counse 
might have spared themselves the trouble of proy- 
ing what I am sure every member of the Cour 
was fully convinced of before, that there was jo 
impropriety in a judge’s forming an opinion oy 
any subject whatever, whether legal or philosophi. 
cal. It is not, however, unusual for skilful adyo. 
cates to attempt to draw the attention from the 
material points in dispute, for the purpose o/ fix. 
ing it on others of little or no importance. Suc) 
has been the course pursued by our adversaries, 
But, Mr. President, the real charge is, that San. 
uel Chase did, upon the trial of John Fries fo; 
treason, endeavor to prejudice the minds of the jury 
against him, by delivering an opinion to them 
upon the law before his counsel were heard; and 
this too in a case of life and death, where the 
jury had an ample, uncontrolable right, to decide 
as well the law as the fact. It is the right and 
duty of judges to inform their minds upon all 
questions of law whatsoever, but it is an unwar- 
rantable proceeding, it is an unauthorized as- 
sumption of power in them, to deliver that opin- 
ion tothe jury in a criminal cause before the jury 
is sworn, and before the counsel of the prisoner 
have been heard in his defence. ; 

I did not expect to hear the fact denied by the 
counsel, but I did expect to hear it would be ai. 
mitted, and attempted to be justified. This, how- 
ever, has not been done; and they have pretended 
to deny the fact by insisting on an impossibility 
I had almost said an absurdity. They have de- 
clared that Judge Chase did not make the opinion 
known, but that it became public by what they 
call the warm and improper conduct of Mr. 
Lewis. Sir, it is impossible. What are the facts, 
as proved even by their own witnesses? That 
Judge Chase handed the written opinion down to 
the bar. That it was put into the hands of Mr. 
Lewis, who, without reading it, immediately and 
disdainfully threw it from him, declaring that 
“his hand should never be tainted by receiving 
prejudged opinion in any case.” How then. | 
ask, was it made known by Mr. Lewis? He re- 
fused to read it, and threw it from him with the 
correct feeling and indignation naturally arising 
from a high sense of the injury done to his client. 
No, sir, it was made public by Judge Chase, as | 
will presently prove beyond the possibility oi 
doubt, in the hearing of the whole panel of ju- 
rors. But permit me here to meet one of the 
honorable counsel (Mr. Harper) upon that ground, 
to which he defied my friend who first opened 
this cause, (Mr. Randolph.) The learned coun- 
sel avails himself, he says, of the difference be- 
tween a general opinion and a direct application 
of the law to a particular case, and insists that 
Judge Chase’s was nothing more than an opinion 
upon the law generally. Here I meet him, and if | 
do not prove that the judge delivered the opinion ; 
that he applied it in the most direct terms to 
Fries’s case; that he knew there was no contro- 
versy about the facts, and of course that the de- 
fence must rest upon the construction which the 
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jury would give to the Constitutional definition 
of treason; that he publicly pronounced the opin- 
ion so as to make an impression not only upon 
the jury, but upon the bystanders: If I do not 
prove all this, then I will agree to surrender this 
article, and indeed the whole impeachment. 

In order to prove this, I might rest satisfied with 
referring the Senate to the clear and pointed tes- 
timony of Mr. Lewis, Mr. Dallas, and Mr. Tilgh- 
But as Mr. Rawle and Mr. Meredith do 
not recollect so much as these other gentlemen, 
and it has therefore been argued that the former 
must be mistaken, because it is said that their 
warmth at the moment gave a coloring not war- 
ranted by the facts, I shall not rely solely on the 
information derived from them. But I mean to 
show, that Mr. Lewis and Mr. Dallas are support- 
ed in their statement by the judge himself, while 
Mr. Rawle and Mr. Meredith are pointedly con- 
tradicted by him. In truth, sir, it would seem as 
if the counsel for the accused had entirely forgot- 
ten that he had ever filed an answer, or they had 
never read it. We allege that the judge deliv- 
ered the opinion, and that he applied it directly to 
Fries’s case in the hearing of the jury; they deny 
this. We have proved it by Mr. Lewis and Mr. 
Dallas, they rely on Mr. Rawle and Mr. Meredith 
who do not recollect it. Let us hear the judge 
himself. In ‘the 14th page of the answer the 
judge says: 

“ It was for these reasons that on the 22d of April, | 
1800, (acknowledged by all to be the first day of | 
this memorable transaction,) when the said John | 
Fries was brought into court, and placed in the | 
prisoner’s box for trial, but before the jury was 
empanelled to try him, this respondent informed 
the above mentioned William Lewis, one of his 
counsel, the aforesaid Alexander James Dallas not | 
being then in court, that the court had deliberately 
considered the indictment against John Fries for 
treason, and the three overt acts of treason stated | 
therein: that the crime of treason was defined by | 
the Constitution of the United States: thatas the 
Federal Legislature had the power to make, alter 
or repeal laws, so the Judiciary only had the power 
to declare, expound and interpret the Constitution 
and laws of the United States.” 

Here then we find the attention of the counsel 
and of everybody else, called in open court to the 
case of John Fries, and all the witnesses agree, 
that the jury though not then sworn, were in the 
box for that purpose, as might naturally be sup- | 
posed when the prisoner was brought in for trial. 
We find too that the court had deliberately con- 
sidered the indictment and the three overt acts of 
treason charged in it. Now let us see what the 
result of that consideration was: in the 15th page | 
of the answer the judge proceeds with the state- | 
ment then made by him from the bench, in which 
he declared, “that the question, what acts amount: | 
‘ ed to treason, was a question of law, and had been | 
‘decided by Judges Paterson and Peters in the | 
‘ eases of Vigoland Mitchell, and by Judges Iredell | 





‘and Peters in the case of John Fries, the then | 


J sere at the bar, in April 1799. That Judge 
‘Peters remained of the same opinion which ie 





‘ had twice before delivered, and he, this respon- 
‘ dent, on long and great consideration, concurred 
‘in the opinion of Judges Paterson, Iredell, and 
* Peters.””* 

What opinion was it that Judge Iredell and 
Peters had before-given,and in which Judge Chase 
then publicly declared that heconcurred? Why, 
that the overt acts charged in the indictment 
against Fries did amount to treason, for upon those 
very overt acts, the judge himself admits, Fries 
had before been tried in April, 1799, when these 
same acts were decided by Judges Iredell and Pe- 
ters to amount to treason, and in this opinion Judge 
Chase then declared that he himself concurred. 
Here then was a full expression of the opinion. 
Here it was publicly pronounced in the hearing of 
the jury, in the face of the prisoner, before his 
counsel were heard in his defence, and so eager 
was the judge to make it known that he could not 
even wait until the jury was sworn. Here too 
was a direct application of the law to the case of 
John Fries, then about to be tried for treason, by 
which application of the law, the fate of the pris- 
oner was fixed, and all hope of life entirely cut off. 

But gentlemen say that no opinion was given 
as to facts. True, sir, for he perfectly knew that 
there was no tontroversy about the facts; these 
were all admitted. And because he knew this, 
his offence was the greater; for when he was con- 
vineed the facts were undisputed, he placed the 
whole case beyond the reach of hope, by pronounc- 
ing the law, before the jury was sworn. That he 
did know there was no dispute about the facts is 
proved in the 12th page of his answer, in which 
he says, “it was not suggested or understood that 
any new evidence was to be offered,’ and one of 
his counsel, the Attorney General of Maryland, 
has said, that the judge had the use of Mr. Rawle’s 
and Mr. Peters’s notes of the former trial. From 
these notes, and from his conversation with these 
gentlemen, he became perfectly acquainted with 
the facts inthe case. Knowing them to be undis- 
puted, he resolved to seal the doom of the wretched 
prisoner, by publicly pronouncing his opinion be- 
fore the trial commenced, in the presence of the 
jury, thereby attempting to prejudice their minds 
against anything which might afterwards be urged 
in his favor. 

The learned counsel for the judge having denied 
that the opinion was publicly delivers they en- 
deavor to give a coloring to the transaction, by 
alleging that it was delivered to Mr. Lewis only 
as counsel for the prisoner; and this they, as well 
as their client, pretend was intended for the ben- 
efit of Fries, in order that himself and his friends 
might see the necessity of procuring new testimony 
This is the excuse offered by the judge in the 12th 
page of his answer, and it has been reiterated over 
and over again, by his counsel at the bar. Let us 
examine it, and determine for ourselves, whether 


*Fries had been tried in April, 1799, for the same of- 
fences, and had, under the direction of the court, been 
convicted of treason; but this last was a new trial, 
granted in consequence of supposed prejudice in some 
of the jurors who sat on the former trial. 
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this could be the motive. In 
answer, it is stated, that the indictment against 
Fries was found by the grand jury, on the 16th 
day of April, 1800, and “ that his trial was appoint- 
ed to be had on the 22d day of the same month.” 
Thus six days intervened between that on which 
the indictment was found, and that fixed for the 
trial, agreeably to the judge’s own statement. The 
court was in session every day, and we may fairly 
presume that Mr. Lewis and Mr. Dallas, both be- 
ing extensively engaged in business, attended con- 
stantly. If this great favor to Fries was intended, 
and there was a wish to apprize his counsel of the 
opinion of the court, in order that new testimony 
might be procured, one would naturally suppose, 
that some opportunity of conversing with thecoun- 
sel privately, might have been embraced, and this 
special favor might have been thus conferred. But 
what is the fact? This information was never 
given until the day arrived which was fixed for 
the trial, nor until after the prisoner was brought 
to the bar. Was this a time to procure new tes- 
timony? Did it afford any opportunity to send 
fifty or sixty miles into Northampton county, for 
the purpose of bringing other witnesses? Could 
this possibly be the motive which actuated the 
judge? Surely not—or why defer it to the very 
atest moment preceding the trial? Why deliver 
the opinion publicly, not only in the hearing of 
the counsel, but of the jury, and every other per- 
son present? Sir, I am persuaded the Court will 
agree with me, that the reason assigned is, as it 
has been stated in the replication, an unworthy 
evasion. 

The counsel (Mr. Hopkinson) who first address- 
ed the court in favor of the accused, viewed this 
part of the subject in a different light. He very 
ingeniously offered another excuse. He consid- 
ered it a great favor done to the prisoner, not be- 
cause it was intended to give him an opportunity 
of introducing new testimony, but hesays the judge 
declared the opinion of the court, for the purpose 
of drawing the attention of the counsel to those 
particular points, which it would be necessary for 
them to argue, in order that the error of the court 
might be corrected, if it was an error. This he 
called a very great advantage, and supposed that 
counsel always ought to be thankful for it. Such 
a course may sometimes give advantages, but in 
my judgment the disadvantages are generally 
much greater. On that occasion, however, it gave 
no advantage, and could not be intended to give 
any. The court knew precisely what ground the 
counsel meant to take. One of them had been 
present at Fries’s former trial, and we are told that 
Judge Chase had the benefit of his notes, as well 
as of those of the District Attorney. He knew 
therefore perfectly well, that the points intended 
to be relied on, were precisely those which he had 
peremptorily decided againstthem. He knewthat 
there could be no necessity for drawing the atten- 
tion of counsel to them, for they had been relied 
on at the former trial. This therefore could not 
be the motive, and is, like the other, nothing more 
than an evasion. 

Let us see, too, how this reason or excuse will 
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the 10th page of the | correspond with the principal ground of defeng. 
set up by the judge, and very much dwelt on by | 
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his advocates, In the twelfth and thirteenth pages 
of the answer, the judge states that there was 
more than one hundred civil causes then depend. 
ing in the court, and he conceived that an early 
communication of the court’s opinion would ten; 
to the saving of time. Now permit me to ask jf 
any time whatever could be saved, if, as the gen. 
tleman supposes, it was the intention of the court 
to draw the minds of the counsel to the particular 

oints stated in the judge’s opinion? For it must 

e conceded, that if the counsel were to attempt 
to convince the court that their opinion was erro- 
neous, no time whatever could be saved, as the 
very attempt itself would tend to the consump. 
tion of that time which the judge deemed so 
precious, 

I have therefore proved that the opinion was 
publicly delivered; that it was applied by the 
judge in direct terms to the case of Fries, in the 
presence and hearing of the jury who were to 
decide upon his life and death, thus tending to 
prejudice their minds against him; and I flatter 
myself I have also proved the entire futility o/ 
those excuses which have been set up for him, as 
well by himself as by his counsel. 

Much has been said with a view to convince 
the court that the opinion thus delivered was a 
ccrrect one, and it has therefore been argued that 
his conduct was perfectly justifiable. For my 
own part, 1 consider it tovally immaterial in the 

resent case whether the doctrine of treason, as 
aid down by the judge, was correct or not; for 
even if it were correct, the time and manner of de- 
livering it, and the persons to whom it was deliv- 
ered, form the substance of the charge against 
him. It isa misdemeanor, a high misdemeanor 
in a judge, wantonly to give an opinion upon any 
case which is to come before him, previously to 
the swearing of the jury, and the offence is made 
much greater by the opinion being publicly de- 
clared in the presence of the jury, who ought to 
come to the trial of every cause with minds wholly 
free from prepossession against either party. 

Although the judge has said in his answer, that 
no gentleman of established reputation for legal 
knowledge would deliberately give a contrary 
opinion, yet I have not the slightest apprehension 
that any little reputation which I may possess, 
can in any manner be affected by my expressing, 
as I now do, my entire conviction that the doc- 
trine of treason, as laid down in Frries’s case, is 
wholly repugnant to the spirit and meaning ol 
the Constitution. It is not my intention at this 
time to enter intoan argument to prove this, for | 
have before said, that 1 consider it quite imma- 
terial in the present discussion ; but [ will offer 
some few observations, to demonstrate to the 
Senate that there was nothing very unreasonable 
in the wish expressed by Mr. Lewis and Mr. Dal- 
las, to show that the Constitution was susceptible 
of another construction. 

The Constitution declares that “ treason against 
the United States shall consist only in levying 
war against them, or in adhering to their enemies, 
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giving them aid and comfort.” John Fries was probability is, that the opinions of one man in a thou- 
indicted for levying war against the United States, sand, or rather in a hundred thousand, will overbalance 
and the facts 1 believe were, that he, with some that of the rest of the community, unless the latter 
others, did, in a forcible manner, rescue some pris- should deem it an object worthy of their attention to 
oners from the marshal of Pennsylvania. ‘This | XPress their opinion in some way that may be regarded 
was called a resistance toa law of the United | 8 obligatory upon the few who dissent from them. 


y . . “As new-fangled and artificial treasons have been the 
rae and, ee poner Oat wan, Gone oee great engines by which violent factions in free States 
the yee sa amtallion te a eat a have usually wreaked their alternate malignity on each 
war. 


apt 2 other, the convention have, with great judgment, op- 
the Constitution that Mr. Lewis and Mr. Dallas posed a barrier to this peculiar danger, by inserting a 


wished to be heard. It was certainly not a very | Constitutional definition of the crime.* 
extravagant wish on their part, for it ought to be * Judge Wilson, in the first charge which he deliv- 
recollected that we are a young pation, and 10 15 | cred in the federal circuit court of Pennsylvania, ex- 
deeply interesting to us all that the Constitution pressed himself thus on the subject: ‘It well deserves 
of the United States should not receive a CON- | ¢ to he remarked, that with regard to treason, a new 
struction unwarranted by its letter. After the | « and great improvement has been introduced into the 
decisions had taken place in the courts upon the | « Government of the United States. Under that Gov- 
Western insurrection, (I mean in thecases of Vigol ‘ ernment the citizens have not only a legal but a Con- 
and Mitchel,) Congress had passed an act declar- | « stitutional security against the extension of that crime, 
ing that to resist a law of the United States should |< or the imputation of treason. reasons capricious, 
be deemed a high misdemeanor, punishable by | ‘ arbitrary and constructive have often been the most tre- 
fine and imprisonment; and they had before pro- | ‘ mendous engines of despotic or Legislative tyranny.’} 
vided, by the act of 1789, thatto rescue prisoners | Judge Iredell, on a similar occasion in South Caro- 
from the custody of the marshal should also be | lina, observes: “ 'Treasons consist in ¢wo articles only ; 
punishable by fineand imprisonment. Mr. Lewis | ‘ levying war against the United States, or adhering to 
and Mr. Dallas were desirous of showing that | ‘ their enemies, giving them aid and comfort. The plain 
Fries’s case came within the provisions of these | ‘ definition of this crime was justly deemed of such 
laws, and that his offence was not of such a nature | ‘ moment to the liberties of the people, that it was 
as to forfeit his life. They also wished to have |‘ made a part of the Constitution itself. None can so 
an opportunity of proving that the terms levying | : highly prize the importance of this provision as those 
war ought not to receive the same construction | ‘ Who are best acquainted with the abuses which have 
here as in England. To convince the Senate |‘ 5° practised in other countries in prosecutions for 
that they were not singular in their ideas, and |; a oe ne } a eee oe 98 hac - 
ae without the highest indignation ; nor in partieular, 
Ter ielacaely haan af it come sage ae ‘can they be read by any citizen of America, without 


. : : ‘ emotions of gratitude for the much happier situation 
liberty of referring to an author of merited rep- ‘ of his own country. t 


psy Th soow a Pree ews a “Such probably were the opinions of the citizens of 
ginia, in his valuable edition of Blackstone’s Com- eamsmyonth edt mont, tpmdinn Men certo, edie rena 
5 oer ; tion ; but ¢echnical men have since made some infer- 
mentaries, in the appendix to the fourth volume, | ences and deductions from the use of some words in 
under the title of Treason, after reciting that that definition, which are to be found in the statute of 
part of the Constitution relating to the subject, | treasons in England,|| from whence they conclude, that 
observes : | the decisions made upon that act in England, during 
“It is probable that no part of the Constitution of | a period of near five hundred years, however contra- 
the United States was supposed to be less susceptible | dictory or inconsistent they may be with the text or 
of various interpretations than that which defines and | with each other, have been adopted also by the Con- 
limits the offence of treason against the United States. | stitution, ‘as a direction whereby the courts are to un- 
The text is short, and until comments upon it appeared, | derstand the application of that act.’§ And it has 
might have been deemed explicit. It is as follows: | even been advanced on a very important occasion, that 
“Treason against the United States shall consist only | what in England is called constructive levying of war, 
‘in levying war against them, or in adhering to their | in this country must be called direct levying of war.% 
* enemies, giving them aid and comfort.’ “Tt is on the authority of a passage in the Mirror, 
“From this declaration contained in the Constitu- | ————— 
tion of the United States, the supreme law of the land, 
and the fountain both of the authority of the Govern- 
ment and of the crime against it, a plain man might Idem, Vol. XII, part 2, pa. 36. 
draw conclusions very different from the artificial rea- 25, Edw. III. 
soning and subtle refinement of technical men; and| § Trial of Fries, p. 123 and 168. 
seeing that that instrument is to be regarded as the act| ‘1 The passage stands thus. “If you expunge what 
of the people of the United States, both collectively | is a direct levying of war, there can no such thing as 
and individually, it might seem reasonable that the in- | treason be found; either the law is wrong, or the argu- 
terpretation of nine hundred and ninety-nine plain | ments used on the other side. Gentlemen, the law is 
men, who were parties to it, ought to serve as a guide | established, but the arguments vanish like vapor be- 
to the thousandth man, who may happen to be called | fore the morning sun; what then in England is called 
upon to expound it. But as technical men are not | constructive levying of war, in this country must be 
very apt to respect the opinions of such as have not | called direct levying of war.” Trial of Fries, p. 161. 
been educated in the same habits with themselves, the | I should incline to suspect the reporter of some mistake 











2 Federalist, No. 43. 
Carey’s American Museum, Vol. 7, page 40. 
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that Sir Edward Coke lays it down,* that levying war 
against the King was treason by the common law. 
We find then that the common law sense of this ob- 
scure phrase, as Sir Matthew Hale calls itt, was 
the bringing in or raising anarmy. And in this sense 
it is probable that every man in America [with the ex- 
ception perhaps ofhalf a dozen lawyers] understood the 
term levying war, when the Constitution was adopted: 
and in this sense it seems to be still understood by some 
gentlemen, whose professional talents are both an hon- 
or and an ornament to their country f.” 


Such we find are the opinions of Judge Tucker, 
an able and upright lawyer, who chinks that the 
Constitution ought to be construed agreeably to 
the plain import of its language, and ought not 
to be involved in technical abstruseness. In that 
series of publications entitled the Federalist, writ- 
ten at the commencement of the present Govern- 
ment, by some of the ablest men in this nation, 
for the purpose of defending the Constitution, it 
is matter of ‘boast, that treason was fully defined, 
and not left to wild and arbitrary construction. 
But what avails the definition, if the constructive 
treasons of England are to be drawn in as prece- 
dents for us? 

Sir Matthew Hale, than whom an abler, ora 
better judge never graced the English bench, tells 
us that the words levying war were formerly con- 
strued to mean “the raising an armed force or 
bringing in an army,” and surely such to a man 
of plain sound sense, would appear to be their true 
meaning under our Constitution. He says that the 
first instance which he finds of constructive trea- 
sons, was in the reign of Henry the Eighth, when 
certain persons who had combined for the pur- 
; ~ of raising servants’ wages, were adjudged to 

guilty of levying war ; and the next was in the 
reign of Elizabeth. Thus, from these two de- 
cisions constructive treasons became fashionable, 
and scarcely anything cauld be done, but arbitrary 
judges were found to construe it into treason. 
All was either levying war or conspiring against 
the life of the King, and executions and attainders 
innumerable followed. Every new case formed 
a new precedent, and strengthened the old ones. 
In the reign of Charles the Second, a number of 
apprentices were indicted for treason of levying 
war, and this levying of war consisted in their 
having pulled down a certain description of houses. 
Hale was then one of the judges, and although 
these constructive treasons had been fashionable 
for a hundred and fifty years, he doubted. His 
brethren, however, overruled him, and these de- 
cisions in the worst of times have governed Eng- 
land since, and are now to be introduced here to 
govern us. Hale’s reasons for differing with the 
other judges are stated in his Pleas of the Crown 
and more at large by Keelyng in hisreports. Al- 
though he lived in bad times, he wished to make 


in this passage, but it would seem that it had been sub- 
mitted to the inspection of the counsel to whom it is 
ascribed, 


* 3 Inst. pa. 9. 


T1 Hale’s Hist. P. C. 143. 
{Trial of Fries, 92, 99, 139, &c. 
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them better, by resisting the torrent of oppression 
which threatened to overwhelm the subject. | 
am sorry to add that since the Revolution of 1689 
the courts of England have thought themselves 
bound by those prior determinations, and decide 
accordingly. But we are not bound by them, and 
[ do trust that they will be rejected. It is impos. 
sible to say to what lengths we are to be carried, 
but I cannot help feeling some alarm when I find 
it declared by Mr. Rawle, the then district attor- 
ney, upon Fries’s trial, that “what in England is 
called constructive levying of war, must in this 
country be called direct levying of war.” (See 
Fries’s trial, p. 161.) 

I before stated that I did not mean to enter into 
an argument against the correctness of the court’s 
opinion; nor haved done so, but have offered these 
remarks to show that it was not unreasonable in 
Mr. Lewis and Mr. Dallas to wish that another 
construction of the Constitution might be received, 
The counsel for Judge Chase seem to think it 
monstrous that they should have wished to argue 
the point after the law had been settled by three 
former decisions, which had taken place in the 
course of four years. Let it be remembered that 
Sir Matthew Hale doubted, after the lapse of one 
hundred and fifty years from the first of these con- 
structive treasons, and after, for aught I know, 
one hundred and fifty cases had been decided. 
Mr. President, far from thinking their conduct on 
that occasion extraordinary, I, as a free man of 
America, most cheerfully accord them my thanks 
for the stand they made; and I do hope and trust, 
that if ever a similar case should occur, in which 
the same doctrine of constructive treasons shall 
be urged to a jury, men like Mr. Lewis and Mr. 
Dallas will be found, men of exalted talents and 
extensive learning, who will be bold enough to as- 
sert the rights of the citizen, and save the Consti- 
tution of their country from destruction. 

Another justification of a peculiar nature is set 
up in defence of Judge Chase, by a statement 
made in Keelyng’s Reports. It is there said that 
“after the happy restoration of King Charles the 
Second, Sir Orlando Bridgman, chief justice of 
the King’s Bench, and some six or eight others, 
judges, prosecutors, and King’s solicitors, assem- 

led for the purpose of determining in what man- 
ner the regicides should be tried, and er settled 
many points which it was supposed would occur 
upon the trials.” This, sir, is an unfortunate pe- 
riod to refer to for justification of the conduct of 
judges in our day. Never was there a moment 
of such fawning servility; never was there a pe- 
riod of such unbounded licentiousness, The 
hope of reward or the fear of punishment brought 
almost every man crouching at the foot-stool ol 
the throne, and all united in singing hosannas to 
the King, and crying aloud for the crucifixion ol 
the miserable regicides. This conspiracy (which 
has been quoted) against the wretched victims 
whose sacrifice was resolved on, was headed by 
that most servile of all servile tools, Sir Orlando 
Bridgman. His character and those of his brothet 
judges who conspired with him, may be recol- 
lected from the charge which he gave to the grand 
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jury on that occasion. It will be found in the 
fourth volume of State Trials, and it will there be 
seen how flamingly he talked of the divine right 
of Kings, whom he called God's vicegerents 
on earth; their persons he said were too sacred 
for their conduct to be inquired into: they held 
their er from God, and were accountable to 
him alone : it was treason in their subjects to in- 
quire into the propriety of what they did ; with 
much more of the samecast. Theseare the times, 
these the men, and this !s the conduct now intro- 
duced for the justification of Judge Chase. If 
they will afford him a justification he is welcome 
to it for me. They were woful times indeed, one 
would have thought the Parliament which the 
King found in session upon his return, was sub- 
missive enough; but he was not satisfied, and 
finding the whole nation ready to bow at his nod, 
he ordered a new one elected, and they proved so 
compliant to all his wishes, that he continued 
them for eighteen years. This sufficiently proves 
the servile spirit of those whom the King thought 
proper to employ on this noted occasion, and it is 
not much to Mr. Keelyng’s honor that he was one 
of them. The points which they did settle were 
of an extraordinary nature, and one of them was 
read a few days since by one of the counsel (Mr. 
Key) to show that Basset was a good juror in 
Callender’s trial. 

If, however, this famous precedent had been 
made in the best of times, it does not apply to the 
presentcase. For these judges, bad as they were, 
yet had modesty enough to keep their opinions to 
themselves, till after the trials had commenced, 
and did not deliver them until the occasions arose 
which called for them. Judge Chase, we have 
fully proved. delivered his opinion before hand, 
publicly, and in the hearing of the jury, so that 
the authority of Mr. Justice Keelyng and Sir 
Orlando Bridgman does not justify nim. He 
outstripped even them. 

Having thus, as I conceive. fully established 
the first specification contained in this article, and 
having answered the only colourable excuses ad- 
vanced in favor of the judge, I shall proceed to 
the second specification. This is a charge against 
him for “restricting Fries’s counsel from recur- 
ring to such English authorities as they believed 
apposite, and from citing certain statutes of the 

nited States, which they deemed illustrative of 
the positions upon which they intended to rest the 
defence of their client.” 

The restriction is in some sort admitted, for we 
are told that the counsel on both sides were re- 
stricted, and Mr. Rawle’s testimony is relied on to 
support their allegation. If the counsel on both 
sides were restricted, it was a restriction of a 
most curious nature, as far as it related to the dis- 
trict attorney, Mr. Rawle; for the only restriction 
imposed on him was that he should not defend 
Fries, which his duty would not permit, nor per- 
haps his inclination. It is in vain therefore to 
talk about both being restricted, when the opinion 
of the court was all on one side; and it was well 
ascertained by the course taken by Mr. Rawle on 
the former trial, that he had no disposition to con- 
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trovert the doctrine of treason, as laid down by 
the court. 

That the counsel of Fries were prohibited from 
recurring to such English authorities, as they 
believed apposite, and from citing certain statutes 
of the United States, I consider entirely proved 
by the testimony of Mr. Lewis and Mr. Dallas, 
Without meaning to impeach Mr. Rawle’s ve- 
racity, or that of any other person, | contend that 
Mr. Lewis and Mr. Dallas are entitled to more 
credit than he is, because he took no notes of the 
first day’s proceedings, and is contradicted in 
many very material points by the admissions of 
the judge himself. Mr. Lewis and Mr. Dallas 
gave their testimony a year ago; they have con- 
sidered it at the bar now, and are supported by 
the judge in his answer, as far as he thought it 
prudent to go. That Mr. Rawle is contradicted, 
and Mr. Lewis and Mr. Dallas supported by the 
judge in many material points, I will proceed to 
show. 

Mr. Rawle says that the judge, when he handed 
the written opinion down, declared the counsel 
on each side were to havea copy, and another 
copy was to be taken out by the jury. Mr. Lewis 
states this materially different, for he says the 
judge declared that a copy was to be delivered to 
the jury as soon as the case on the part of the 
prosecution was opened or gone through. Here 
these gentlemen differ. Let us see what the 
judge says. In the 15th page of the answer he 
says he stated that “three copies were to be made 
‘out, one to be delivered to the attorney of the 
‘ district, one to the counsel of the prisoner, and 
‘ one to the petii jury, after they should have been 
‘empanelled and heard the indictment read to 
‘ them by the clerk, and after the district attorney 
‘ should have stated to them the law on the overt 
‘acts in the indictment, as it appeared to him.” 
Thus Mr. Lewis and Mr. Dallas are supported, 
and Mr. Rawle pointedly contradicted. 

Again, Lewis and Dallas state a long conver- 
sation, not of a very mild nature on the part of 
Lewis, which took place between him and the 
judge on the first day, in which the contents of 
the written paper were very fully disclosed by the 
judge. Mr. Rawle recollects nothing of this, 
but expressly says the court when they handed 
down the papers, only stated that they had 
thought proper to draw up their sentiments of 
the law, likely to arise in the cases of treason, in 
order that they might be perfectly understood, 
which would tend to save time. He does not 
recollect that anything more was publicly said 
about it that day. In the 14th and 15th pages of 
the answer, the judge states a long conversation 
that took place between himself, Mr. Lewis, and 
Mr. Dallas, and in this supports the testimony of 
these two gentlemen, while he contradicts that of 
Mr. Rawle. 

Another fact in which Mr. Rawle differs from 
Mr. Lewis and Mr. Dallas is as to John Fries 
being in court that day. Mr. Rawle does not 
recollect that he was; Mr. Lewis swears that if 
he was not in the prisoner’s box at the moment 
the paper was handed down, he was placed there 
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a few minutes after, and Judge Chase, in the 14th 
page of his answer expressly states, that Fries 
was placed in the prisoner’s box, before any of 
the events occured which form the subject of in- 
quiry to day. 

When Mr. Rawle’s memory is so defective as 
to these three important facts, in the statement of 
which Mr. Lewis and Mr. Dallas are so strongly 
supported by the judge himself, I ask if their tes- 
timony ought not to have infinitely more weight 
than his? In noticing these contradictions, I have 
not relied on my own notes of the evidence, or 
on my own memory, but have referred to the 
three printed affidavits of Mr. Rawle, Mr. Lewis, 
and Mr. Dallas, made out by themselves last year, 
and corroborated by the oral testimony which 
each has delivered in at the bar. 

I must therefore be permitted to insist that 
Fries’s counsel were prohibited from recurring to 
English authorities, and from citing certain stat- 
tutes of the United States. It is fully proved by 
Mr. Lewis, and corroborated by Mr. Dallas. The 
latter was not in court when the conversation 
took place; but coming in immediately after, 
he was informed of it by Mr. Lewis, and then 
stated to the court what Mr. Lewis had told him. 
The court did not deny it, and certainly it is to 
be presumed, if Mr. Lewis had made an erroneous 
statement of facts to Mr. Dallas, and they had 
been repeated by Mr. Dallas, the court would 
have contradicted them. This was not done, and 
both these gentlemen now swear that they were 
prohibited. 

Let us inquire why there was a wish on the 
part of the prisoner’s counsel to recur to English 
authorities. On the former trial of Fries, the 
court had grounded their opinion upon the con- 
struction which had been given in England to 
the words levying war. The district attorney 
and his assistant had relied on the same authori- 
ties. The counsel for the prisoner were desirous 
of showing, as they themselves have stated, that 
although these interpretative treasons had been 
admitted in England since the Revolution of 1688, 
yet that they were founded on precedents made 
during arbitrary reigns, by which the courts in 
England afterwards conceived themselves bound. 
I have already shown to you from Hale’s Pleas of 
the Crown, what was held to be the plain and 
simple meaning of the words levying war, ante- 
cedent to the reign of Henry VIII., when these 
interpretative treasons were first introduced, and it 
cannot be doubted that the object of Fries’s coun- 
sel was to convince the jury that the Constitution 
of the United States ought to be construed agree- 
ably to the plain import of its own language, 
without being subjected to those wild and arbi- 
trary constructions, which had originated in the 
worst of times for the worst of purposes. The 
reason why they wished to cite the statutes of the 
United States I have before mentioned to be, to 
show that the offences charged against Fries were 
of such a nature as to subject him to fine and 
eee only, and not to a forfeiture of his 
ife. 


But, sir, a doctrine as novel to meas any I have 





lately heard, has been advanced on this occasion, 
A distinction is attempted to be taken betwee, 
the right of the jury to decide the law as well a; 


the fact, and their power todoso. Ihave always | 


thought that in criminal cases the jury had both 
the right and the power. This is the first time | 
have ever heard it denied, and [ trust it wil] }¢ 
the last. This right is one of the most valuabjp 
features in the trial by jury, and if a jury shou|; 
be so servile on a question of life and death, to sur. 
render their own opinions to those of the court, 
they would be unworthy of the name of freemey, 
Although the right is denied, the power is aduit- 
ted. Icontend, therefore, that the power includes 
the right. For if they have been suffered to ex. 
ercise this power for more than an hundred years, 
without being restricted by law, it surely canno: 
be questioned that they have acquired the rigitt 
The right to decide both the law and the fact 
admitted in England; it has been acknowledge: 
there for more than two hundred years, althoug) 
I believe an instance or two may be found in tie 
time of the noted Jeffries, when juries were i- 
tainted for daring to exercise this right. Th: 
power to attaint however has been long since 
abolished, and no instance can be produced since 
the Revolution of 1688, in which a verdict of ac- 
quittal has been ever set aside, because the jury 
have ventured to decide against the opinion of the 
court. The judge in his answer admits the righ 
of the jury to decide both the law and the fact, 
and if he had not, but had taken the ground con- 
tended for by his counsel, I should have consii- 
ered it a strong evidence of his guilt under the 
third specification. 

The third and last specification charges th 
judge with “debarring the prisoner from li 
‘Constitutional privilege of addressing the jury 
‘(through his counsel) on the law as well as 01 
‘the fact, which was to determine his guilt or in- 
*nocence, and at the same time endeavoring | 
‘wrest from the jury their indisputable right 10 
‘hear argument and determine upon the question 
‘of law as well as the question of fact, involved 
‘in the verdict which they were required t 
‘ give.” 

We do not contend that the counsel were de- 
barred from addressing the jury by the inter- 
ference of sheriffs and constables, for it is not ne- 
cessary to prove the actual exercise of force. But 
we do allege, and we have proved it by Mr. 
Lewis and Mr. Dallas, that the judge declared on 
the first day, that they must address the court aud 
not the jury. I have before shown that these 
gentlemen are entitled to more credit than either 
Mr. Rawle, Mr. Meredith, or Mr. Tilghman. ‘or 
their testimony is better supported than that ol 
the others by the answer of the judge. It ougit 
to be remembered, too, that they were more pal- 
ticularly interested in the transaction than the 
rest of the gentlemen, and therefore the proba- 
bility is, that the facts were more strongly 1m- 
pressed on their minds. 

An attempt however is made toshelter the judge 
from this part of the accusation, by saying that 
he declared counsel would be heard although this 
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opinion was given. Sir, this is another evasion. 
The opinion itself carries with it internal, uncon- 
controvertible evidence of the determination of 
the court that the counsel should not address the 
jury. What is the principal ground of the de- 


7 fence? what is the leading reason urged for giv- 
> ing this extraordinary opinion before the jury was 


sworn ? It was, as the judge says, and as his coun- 
sel have argued, to save time. They state that 
there were more than one hundred civil causes 
then depending, that the delay of business in Penn- 
sylvania had been long a subject of complaint, and 
the judge was anxious to make Fries’s trial a short 
one, in order that they might have time to pro- 
ceed with the other business. Now suffer me to 
inquire how time was to be saved; how the trial 
of Fries was to be shortened, if his counsel were 


7 to be allowed to address the jury on the law which 


the court had already decided ? Was not the opin- 


+ ion of the court given for the express purpose of | 
) preventing them from addressing the jury; or, if 
not for this, let me ask for what purpose it was | 


given? Was it to prejudice the minds of the jury; 
to close their ears and their understandings against 


any arguments which might be offered them? | 


Gentlemen say no. Was it tosavetime? This 


was impossible, because the time was still to be | 
occupied by the counsel being permitted to ad- | 


dress the jury. Why then, let me ask, was the 
opinion given ? The answer is ready. It was in- 
tended to produce both these effects. The minds 


of the jury were to be preoccupied by the impos- | 


ing authority of the court, and in this manner it 
was expected to deter the counsel from address- 
ing them on the law. Nothing, therefore, can be 
clearer, than that the counsel were prevented from 
addressing the jury, and that the judge “ endea- 
vored (in the language of the article) to wrest 
from the jury their right to hear argument, and 
determine upon the question of law.” But it is 
said that the right of the jury to decide the law 
does not give them a dispensing power over the 
law, and that therefore they are bound by the 
opinion of the court. Nor does the right of the 
court to decide the law give them a dispensing 
power over the law. 
decide the law, and are not bound by the opinion 
of the court. In order to enable them to decide 
correctly they have a right to hear argument, and 
any attempt to prevent this, is an attempt to wrest 
from them their right to decide the law, and is a 
high misdemeanor, 

We are told, however, that if anything wrong 
was done on the first day, ample atonement was 
made on the second. It is true that the judge ex- 
hibited some appearance of a wish that the coun- 
sel would proceed on the second day, but Mr. 
Lewis well remarked, that although the papers 
were withdrawn, the impression which had been 
made on the minds of the jurors could not be re- 
moved. What sort of an atonement, too, was 
this? It carried insult with it; and the language 
in which it was made had a still greater tendency 
to strengthen the impression made the day before. 
The counsel were publicly informed they might 
proceed as they pleased, but it must be at the 


hazard of their churacters, under the direction of 
the court. Is there a man of reputation on earth, 
possessed of the smallest spark of feeling, that 








| would consent to disgrace himself by addressing 


a jury under such circumstances? This alone, if 
|nothing else had taken place, was sufficient to 
drive them from the defence of their client; and 
if they thought that their abandoning him might 
eventually save his life, they were fully justified 
in doing so. 
The learned advocates for the judge have talked 





The jury have a right to 


| highly of the independence of the judiciary, and 
| have asked what inducements any judge could 
have to act as we have charged Judge Chase with 
'acting. Are there then no inducements for a 
| judge to swerve from his duty? Has he no feel- 
| ings to gratify, and is it impossible for him to be- 
| come a partisan? Does his character as a judge 
| divest him of his ambition asa man ? Is he so in- 
corruptible that temptation cannot assail him? 
| Look through the annals of other nations—read 
the history of England for the last forty years. 
| Judicial independence has been for a long time 
/as well secured there as here; and yet how many 
instances shall we find in that country of prose- 
'cutions in which the feelings of the Ministry had 
been engaged, and in which their influence over 
the judges has been too flagrant to be mistaken ? 
In Ireland, miserable Ireland, a still more gloomy 
prospect presents itself. They. too, have boasted 
an independent judiciary ; but an overruling in- 
fluence has crumbled it into ruins. The demon 
| of destruction has entered their courts of justice, 
and spread desolation over the land. Execution 
has followed execution, until the oppressed, de- 
;graded and insulted nation has been made to 
| tremble through every nerve, and to bleed at every 
pore. Let us then be warned by the fate of Ire- 
‘land. In State prosecutions her judges look to 
the Castle; although they cannot be put down, 
| they may be elevated. Some of our judges have 
been elevated to places of high political impor- 
tance; splendid embassies have been given to 
them. I will not say that they were given or ac- 
'cepted with improper views; but they have been 
given, and surely they hold out inducement enough 
| for a judge to bend to the ruling party. It is our 
| duty to prevent party spirit from entering into 
|our courts of justice. Let us nip the evil in the 
| bud, or it may grow to an enormous tree, bearing 
destruction upon every branch. You have now 
an opportunity of doing it, and 1 trust you will 
| not suffer it to eseape you. I therefore hope that 
| you will not only remove Judge Chase from the 
| high office which he now fills, but that by your 
| judgment you will forever hereafter disqualify 
| him from holding any office of profit or trust un- 
| der the Government of the United States. 

I have thus, Mr. President, gone through the 
| first article of the impeachment, and will not en- 
croach upon the others; their elucidation I shall 
| leave to my friends, who will follow me. A sense 
|of public duty alone led to the present proseecu- 
| tion, and having discharged this, we shall have 
| nothing to reproach ourselves with, let your deg¢i- 

sion be what it may. 
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Mr. Ropney.—Mr. President, and gentlemen 
of the Senate: The present trial exhibits a spec- 
tacle truly solemn and impressive. A man who 
holds one of the highest judicial offices under the 
Government, who, from the period of the Revo- 
lution, has filled many of the most important pub- 
lic situations, and whose hairs have been bleached 
in the service of his a is charged before this 
dignified tribunal, by the Representatives of the 
American people, with the commission of acts in 
violation of his duty as a judge, and of the laws 
and Constitution of the land. 


On one hand, the character of an aged and re- 
spectable individual, which may be dearer to him 
than the small remnant of his life, is involved in 
your decision; om the other, the most precious 
rights of free citizens, and the dearest interests of 
society. 

The mind which could contemplate, unmoved, 
such a scene, cannot feel for the welfare of the 
people, or the honor of the nation, and must be 
equally insensible to the finer sympathies of life 
and the practice of its charities and affections. 

The public anxiety manifested by this deeply 
interesting trial must be evident to all—a trial of 
the first Sete etnes because of the first impres- 
sion—a trial not confined to a single act in the 
conduct of the accused, but embracing a variety 
of transactions at different periods of his life—a 
trial which departs from the ordinary mode of de- 
cision, whose novelty and magnitude have excited 
so much interest and attention that it seems to 
have superseded for the moment, not only every 
other grave object or pursuit, but every other fash- 
ionable amusement or dissipation. 

The task of prosecuting is always very unpleas- 
ant, and to me extremely painful; but my rule 
has ever been not to suffer private considerations 
See feelings to stand in the way of a firm 
and independent discharge of public duty. 

To this exalted tribunal I look with confidence 
for a display of that dignified impartiality, which 
will do credit to their elevated situation, and re- 
flect honor on theircountry. You will raise your- 
selves, lam convinced, above the common level 
of human prejudices, personal or political, and 
will suffer no considerations but those which are 
perfectly correct to be blended with your inquiries 
or mingled with your decisions. ~ 

Party, it is true, is a spirit of so subtle a nature 
as to diffuse itself almost imperceptibly over the 
human mind; it frequently pervades the system 
without being felt, and sometimes warps the judg- 
ment when least suspected. Against the influ- 
ence of this spirit I need scarcely caution the 
judges whom I have the honor to address. It can- 
not approach within the pale of this court or en- 
ter their hallowed walls. 

I have marked, Mr. President, in the questions 
which you have so correctly put to the witnesses 
in the course of their examination, that singleness 
of eye, which looks to the discovery of truth 
alone, without reference to the party whose case 
it may affect; whilst your conduct in maintain- 
ing that order and decorum suitable to the solem- 
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nity of the occasion has exhibited an example 
worthy of imitation. 

I have observed, with heartfelt pleasure and 
honest pride, the unwearied and impartial atten- 
tion paid by the members of this court during the 
progress of this momentous cause. To my mind 
it presages a decision worthy of themselves and 
serviceable to their country, and is a sure pledge 
that their determination will be honest, upright, 
and independent. ; 

If, after a fair and full inquiry into the facts, il- 
lustrated by the arguments for and against the 
accused, and a careful examination of the law, 
commented on by those whose duty it is to sup- 
port the een and those who are opposed 
to it, the Senate shall be of opinion that the 
charges have not been substantiated, and pro- 
nounce a verdict of acquittal, believe me, sir, J, as 
a citizen faithful, obedient, and affectionate to the 
laws of my country, shall most cheerfully acqui- 
esce in the decision. But I do confidently trust 
that it will not take place, on the principles or the 
precedent established in the case of Warren Has- 
tings, the Governor of Bengal, that plunderer of 
India, that destroyer of the people of Asia, that 
devastator of the East, whose crimes were without 
number. and whose enormities exceeded calcula- 
tion. What fields have been dyed, what streams 
have been tinged with the innocent blood of vic- 
tims sacrificed on the altar of his avarice or his 
ambition! An obligation however solemn, a 
treaty however sacred, interposed but a weak and 
feeble barrier to the views of his personal or polit- 
ical aggrandizement, Even a zenana, the sacred 
retreat of women, holy and consecrated to the 
fairest work of the creation, by the religious cus- 
toms of that country, has been violated whenever 
the silver and the gold, the jewels and the dia- 
monds, were sufficient objects to attract his atten- 
tion or gratify his rapacity. 

Before I proceed to the discussion of those facts 
and principles more immediately connected with 
the subject now under investigation, permit me to 
advert for a few moments to the manner in which 
the defence has been conducted. I shall also 
claim your at for a small portion of time, 
whilst I reply (I fear in a desultory way) to some 
remarks, and notice some matter which has been 
blended with this case, no doubt with the view of 
giving it a complexion favorable to the defence, 
but which I humbly conceive to be rather foreign 
and extraneous. 

The fascinating voice of eloquence and the de- 
luding tongue of ingenuity, though excited with 
great address, will produce no other effect before 
this tribunal than to excite that degree of pleas- 
ure which we all feel on the display of profes- 
sional talents. It shall be my duty (because | 
believe it to be not only the duty but the inter- 
est of every advocate to have a decision on ar- 
gument and argument alone) to avoid every- 
thing like declamation, and to address you in the 
sober narrative of fact,and the temperate lan- 
guage of reason. 

The counsel for the aged defendant have ex- 
plored every avenue to the human heart to awaken 
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your sensibilities, and have appealed to your pas- 
sions to enlist them under their banners; at one | 
time attempting to excite your sympathies in favor 
of their unfortunate client, and at another en-| 
deavoring to kindle your resentment against the 
prosecution. They may, perhaps, have been oc- 
casionally in the habit of addressing those with 
whose feelings they could play as the winds do} 
with the waves; and, animated by the trophies of 
former victories, they have recurred to the same 
means of conquest which have before crowned 
their exertions with success. The judges of this 
court are no doubt alive to the generous feelings 
of sympathy and compassion, when an object | 
presents itself calculated to excite them. But 
even when under the influence of this myste- 
rious power, they will always remember that hu- | 
ae is the second virtue of courts, justice the 
rst. 

We have been more than once solemnly re- 
minded that the decision which you may give | 
will be re-examined by those who succeed you, 
and that posterity will rejudge the judgment 
which you may pass at this time. To that im- 
partial tribunal let the appeal be made. I fear | 
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whole linked together by the spirit of perse- 
eution, and forming a chain of offences against 
the violated laws of the country and the insulted 
justice of the land, which cannot be broken by 
testimony or weakened by argument. And yet 
because the guardians of the people’s rights and 
liberties have submitted to bear with patience the 
oppressive acts of the defendant, until they could 
endure them no longer ; because considering him 
clothed beneath the ermine of justice with the 
common infirmities of man, they have been slow 
to anger, and have waited for the season of re- 
pentance and reformation; the very lenience and 
forbearance, which they have manifested by their 
conduct, to the world, are forsooth used as an ar- 
gument against the present impeachment. With 
what justice or propriety this Court will deter- 
mine. Had they, imitating the example of the 
accused, employed their time in hunting for crim- 
inality, and the instant they suspected an offence, 
a sentence of condemnation succeeded, quick as 
the thunderbolt pursues the flash, they would 
have received, I presume, credit for the zeal and 
promptness which they displayed in the task of 
prosecution. Let it he remarked that justice is of 


that when future annals, faithful to the cause of | slow pace, but of certain step, and that the suffer- 
truth and justice, shall record the patriotism and | ingsand the tears of the innocent, however deeply 
the virtues of my honorable friend who gave birth | buried, will rise up in judgment to confound the 


throne which is washed by its waves. 


to this impeachment, the weeping voice of history 
will be heard to deplore the oppressive acts and 
criminal excesses of the judge who, with a bold- 
ness and violence unparalleled in this country, 
seems to have trampled under foot, as if conscious 
of impunity, the established principles of law, and 
the rules of decency and decorum. | 
The defendant himself, in his answer, looking 
beyond the transient scenes of this world, has 
crossed the stream of time, and carried us, in idea, 
on the ocean of eternity, to the footstool of that 
It is 
true ere long we must all embark on that voyage 
from which no mariner returns; and be borne 
with myriads on the same swell to the. judgment 
seat, when our fates will be decided for eternity. 


On that awful day, I trust we shall appear with 
the hopes and the consolations which beam upon 
the soul from the everlasting light of Divine Rev- 
elation; that, whatever frail passages may che- 
quer the volumes of our lives, though the conduct 
of the defendant towards the unfortunate, unpro- 
tected, and persecuted Fries may appear scored 


matters in the book which records his deeds, in- 
finite mercy will obscure them from the eyes of 
infinite purity, anda sincere repentance blot them 
out forever. 

It struck me with some degree of surprise, when 
I heard the language of complaint from my learn- 
ed friend, (Mr. Hopkinson,) whosummed up the 
evidence on the first article in favor of the accus- 
ed, because this impeachment was not instituted 
sooner. He seemed to ask with an air of triumph, 
when did the transactions take place upon which 
the prosecution is grounded? I answer with con- 
fidence they took place at different and distant 
periods. Some of them as far back as the year 
1800, and others but yesterday, as it were. The 





guilty. ' 

The House of Representatives, so far from de- 
serving blame, in my humble opinion, merit come 
mendation for the reluctance with which they 


proceeded to accusation, and for the care, caution, 


and dignity which have marked their steps. I have 
frequently heard an unbecoming zeal reprobated 
in a prosecutor; but never before did I hear from 
the lips of a counsel for an offender, a complaint 
of delay and remissness in eharging his client 
with guilt. What a striking contrast does their 
conduct furnish, compared with that of the de- 
fendant! They betrayed no thirst for prosecu- 
tion; but an unwillingness to accuse; no eager 
appetite for conviction, but an anxious desire that 
impartial justice should take place between the 
public and an individual, whom irresistible evi- 
dence had compelled them to present before the 
highest judicial authority of the nation. Not, it 
is true, for the murder of despotic princes whose 
will was the law, and whose laws perhaps were 
as sanguinary as those of Draco; nor for the plun- 
der of empires, swayed by an iron sceptre as op- 
pressive as the dominion of Hastings. Far other 
crimes are laid to his charge. The defendant, a 
citizen of this free land, sworn to support our 
mild Constitution and our equal laws, and bound 
by his oath of office to administer justice impar- 
tially, having a perfect knowledge of his duty 

(for of ignorance the whole world will aquit him,) 
stands charged with plundering, in the holy habit 
of a judge, a jury of his country of their most 
sacred rights, and injured and insulted freemen of 
their Constitutional privileges. 

He was indeed providentially prevented from 
imbruing his hands in the blood of nade Fries, but 
he stands accused of shedding, with unfeeling se- 
verity, the life blood of the Constitution itself. 
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Such are the crimes for which he is arraigned from their hands. But, let me ask, was there no 
at your bar, and which one of the gentlemen has | vacancy in the gift of the Excutive, to which the 
been pleased to term petty offences. In the dark defendant CC uld aspire, and to which his conduct 
catalogue of criminal enormities, perhaps few are | might furnish him with a passport or a letter of 
to be found of a deeper dye. If 1 were an advo- | introduction? 
cate of the doctrines of constructive and cumula- Some observations have been made on the inde- 

ve treasons, of which the learned judge appears | pendence of the judgesin England. In that coun- 

o have been a great admirer and a zealous sup- | try they are removable by an address of both 
1 orter, I would say that he himself was guilty of Houses of Parliament. By what a slight tenure, 
judicial treason against the Constitution of the | by what a slender thread, are their offices held! 
country, and majesty of the people. The voice, nay, the whisper, or the breath of the 

The independence of the Judiciary, the politi- | Minister for the time being, may remove them, 
cal tocsin of the day, and the alarm bell of the | and yet they have generally manifested a spirit 
night, has been rung through every change in of real independence, even in the season of alarm 
ourears. They have played upon this cord until | and terror, of which I fear our judges ata similar 
its vibrations produce no effect. The sound is| period cannot boast. But in that county, a seat 
rather calculated to stun us into an insensibility | on the bench is considered as a place of rest, and 
against real attacks, for the poor hobby has been | they look not beyond it. There the judges are 
literally rode to death. To the rational indepen-| not made Envoys Extraordinary or Ministers 
dence of the Judiciary, I am, and ever have been | Plenipotentiary. 

a firm and uniform friend. But Iam no adyo- We ought not to be imposed upon by names 
cate for the inviolability of judges more than of | in this country. Give any human being judicial 
Kings. In this country I am afraid the doctrine | power for life, and annex to the exercise of it the 
has been carried to such an extravagant length, | kingly maxim “that he can do no wrong,” you 
that the Judiciary may justly be considered like may call him a judge or justice. no matter what 
a spoiled child. They are here placed almost be- | is the appellation, and you transform him into a 
yond the reach of the people, though not be- Geert regardless of all law, but his own sovereign 
ond the immediate power and influence of the | will and pleasure. 
xecutive. I wish not to see them the slaves of I had nearly omitted stating, but it is worthy of 


any administration, but the faithful and impar-| remark, that, by the Constitution of the Union, 
tial executors of justice. My desire is that the | the Chief Justice must preside in case the Presi- 
laws, like the providence of the Deity, should shed | dent is impeached; and, if the President can at 
their protecting influence equally over all. any time send him out of the country to negotiate 
It will be allowed that the hopes of an indivi- | treaties or conventions, he can most effectually 
dual are as powerful inducements to action as his | prevent the execution of this salutary provision, 
fears. Whether the Executive can depress or ex- | and shelter himself from punishment. 
alt him, his influence is equally great. Whether} These ideas are thrown out in reply to the 
he can punish his errors or reward his faults, his | lengthy remarks on judicial independence, and to 
dominion is the same. We all know that an as- | which it was stated no answer would be given 
sociate judge may sigh for promotion, and may be | except some jargon about the sovereignty of the 
created a Chief Justice, whilst experience teaches | people! They contain a concise commentary on 
us, that more than one Chief Justice has been ap- | the theory furnished by the tert of practice. 
pointed a Minister Plenipotentiary. These facts} In this country, where the people are justly re- 
are staring us in the face, when we talk of judges | cognised as the real sovereigns of the land, and 
being independent of the Government. the only source of all legitimate authority, it is 
What has been the natural effect of such con- | wonderful to observe the manner in which it is 
duct? Have the judges stood aloof during the | too much the fashion of the times to speak of 
political tempests which have agitated the coun-| them. The first article of our political creed, that 
try—or have they united in the Jo triumphe | all power emanates from the people, cannot be 
saab the votaries and idolaters of power have | attacked by argument, and yet they attempt to 
sung to those who were seated in the car of Goy- | turn it into ridicule. On this head, they are ex- 
ernment? Have.they made no offerings at the | tremely dexterous. In the course they pursue, 
shrine of party ; have they not preached political | they exhibit all the skill of political jockies. They 
sermons from the bench, in which they have join- | admit the principle that the will of the people 
ed chorus’ with the anonymous scribblers of the should rule, because, forsooth, they dare not dis- 
day and the infuriate instruments of faction? Let} pute it. But it must not interfere with their own 
a recurrence to past events decide. | views, or it ceases to be that awful object, that 
I wish to be understood as speaking on these | just and legitimate sovereignty which commands 
topics in the abstract, and not with a view of im- | respect, and to which they bow with submission; 
puting improper motives to those concerned in the | it is no longer the voice of the people, but the 
arrangements which have taken place. clamor of faction; it instantly becomes political 
The people of the United States, on the other | jargon, grating to the ears of those who claim the 
hand, have no offices of profit and emolument to | exclusive right, as if anointed with holy oil, of 
bestow. They have no post immediately in their | protecting the people from the violence of their 
wer to give, except a station in the House of | own passions, or, in plain language, saving them 
epresentatives, which a judge would not accept | from themselves! 
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I cannot subscribe to another doctrine of my | 
learned friend (Mr. Hopkinson)—for such I may | 
style him from the terms of intimacy, at an early 
period of life—that the people, after delegating a 
portion of authority for their own welfare and 
advantage, to different departments and subordi- 
nate agents, have nothing to say or do with the 
manner in which such authority is exercised. 
My position is the reverse. The people should 
watch with a jealous eye over those whom they 
have entrusted with authority, to discover whether 
it is enacted for their benefit or perverted to their 
detriment—whether it is exercised for the public 
good, or prostituted to private purposes. This is 
the rule in private life, and it will hold equally 
true in public. 

Suffer me, at this place, to notice the remarks 
of the learned counsel who spoke yesterday, (Mr. 
Harper, ) with so much sensibility and feeling for 
his client, on the change of parties in popular 
governments, and the proscriptions, persecutions, 
and punishments, too frequently inflicted by those 
who are triumphant, on the fallen victims of their 
authority; when acts, innocent in themselves, be- 
cause against no known law, have been converted 
into crimes to gratify the vindictive passions of 
the victorious against those whom the fortune of 
political war has placed within their power. No 


man can deprecate more sincerely than I do, such | 


a state of things. To the situation of affairs in 
this country, I presume these remarks cannot have 
the most distant application. If they were made 
with reference to the present Administration, to 
the Executive or Legislative Departments of the 
Government, the allusion may perhaps have the 
light support of visionary imagination, but has no 
substantial foundation in reality. It may be fancy, 
but is not fact. 


The illustrious Chief Magistrate of the Union 
has furnished a precedent, by his liberal and en- 
lightened conduct, of which the lamentable annals 
of mankind afford no example. Under his wise 
and his mild guidance, what auspicious beams of 
public sunshine have been diffused over the whole 
face of the country! until, to the discontented few, 
the language of the Latin poet might justly be 
applied— 


“O fortunati nimium sua si bona norint!” 


This enlightened policy has been adopted in 
conjunction with the luminous constellation of 
distinguished worthies, by whom he is surround- 
ed; whose exalted character and talents add to 
the usefulness, the dignity, and splendor of his 
measures, and increase to an extent almost incal- 
culable the general sum of the happiness of this 
great and independent nation. 

Turning our eyes to those who have exercised 
the high and responsible functions of legislation, 
we find their acts equally deserving commenda- 
tion. Their proceedings are calculated to excite 
at once the envy and the admiration of their op- 
posers and the world. They breathe not the fell 
spirit of resentment and persecution. To their 
honor be it spoken, that, instead of enlarging the 
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criminality. They have abolished an odious, and, 
I believe, an unconstitutional sedition law, which 
had been executed with a rigor and severity per 
fectly congenial with the passionate policy whick 
gave it birth. The decrees under it, if not writ- 
ten in the blood of the sufferers, were written in 
their tears. A more dreadful engine of persecu- 
tion and oppression cannot well be conceived. 
With this instrument in their hands, they could 
have smote their enemies and shielded themselves. 
It would have been a sword and a buckler, but 
they disdained the idea. 

Actuated by the best motives, with the honest 
view of purifying the fountain of justice, and re- 
storing the characters of the American bench, 
they are now engaged in the unpleasant, but in- 
dispensable task of bringing to exemplary punish- 
ment a judge who has offended against the letter 
and the spirit of the Constitution, and the well- 
known statutes of Congress, who has violated the 
bounden duties of his office, and that high Legis- 
lative act, which, to the sanction of a law, added 
the solemnity and obligation of an oath. 

In this important undertaking they are contend- 
ing not for themselves, but for posterity ; not for 
those in power, but those whom power has for- 
saken. Against all the wild theories of new-fan- 
gled opinions and the monstrous iniquity of ex- 
ploded doctrines, they wish to teach a lesson of 
instruction to future judges that, when intoxicated 
by the spirit of party, they may recollect the scale 
of power may one day turn, and preserve the scales 
of justice equal. 

We have now arrived at an important point of 
the discussion, comprehending the Constitutional 
doctrine of impeachments. On this ground, the 
learned counsel have made a formidable stand, 
and have contended for it with as much zeal and 
perseverance as if it were the Thermopyle of 
their defence. The reason must be obvious. Con- 
scious of the weakness of their cause upon the 
merits, and sensible that the conduct of their cli- 
ent will not bear the eye of scrutiny, they wish to 
preclude investigation by arresting us at the 
threshold of inquiry. To protect a citadel with- 
out a palladium, they have endeavored to form of 
various materials a Scean gate, which it requires 
no stratagem to enter. The positions they have 
piled together, without much regard to order and 
regularity, seem to resolve themselves into the 
shape of a plea to the jurisdiction of this Court 
over the case. It appears in a strange, anoma- 
lous form, both in the answer and their argu- 

ment, but this is the result, I believe, when well 
understood. 

Oue of the counsel has exclaimed, “Look on 
‘ this dignified tribunal, inspiring awe and venera- 
Was it constituted for the trial and pun- 


‘tion! 


‘articles of impeachment?” Drawing an infer- 
ence even from the appearance of the judges and 
of these walls against the exercise of the author- 


ity vested in them by the Constitution! I would 
ask, in turn, the counsel to look on his client, if he 
were present ; to recollect the elevated post that 
circle of offence, they have reduced the scale of | he fills, the powerful talents with which the boun- 
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ty of nature has blessed him, the knowledge which 
he has acquired, the experience he has had; I 
would say, behold a man, designed to have shone 
one of the brightest luminaries that ever dignified 
the profession of the law, formed by nature for 
the friend and benefactor of society ; what has 
been his conduct? Seated in the curricle of pas- 
sion, he has driven on, Pheton-like, and destruc- 
tion has marked his course; persecution and 
oppression have followed in his wake. His faults 
and his follies have increased with his years. Age 
has added to the rashness and violence of youth. 
His shining talents and superior knowledge have 
been empared in support of doctrines fatal to the 
liberties of his country. The Temple of Justice 
has been profaned by unholy acts, and its altars 
violated with impious hands. The laws and the 
Constitution have been trampled under his feet. 
But shall these acts be perpetrated with impunity 
in this free country ? Is it not becoming the dig- 
nity of this tribunal to inquire into offences of the 
highest grade, committed by a judge of the Su- 
preme Court of the United States? I trust they 
will consider their talents and their time well em- 
ployed in this arduous investigation; that neither 
the elevation of the offender, the boldness with 
which he avows his acts, nor the ingenuity with 
which his counsel defend them, will protect him 
from the impartial sentence of the law. Justice, 
I must acknowledge, appears in her most attract- 
ive form, and with the fairest features, when she 
presents her helping hand to relieve injured inno- 
cence from cruel oppression; but she is not less 
worthy of approbation, when, with a stern coun- 
tenance, she hurls the bolt at the head of the 
offender, and inflicts merited punishment on the 
guilty. In ordinary cases it is necessary, on every 
exception to jurisdiction, to state the proper forum 
which has authority to try the questions involved 
inacause. The objection must be predicated on 
the principle that the right to decide is vested in 
another tribunal. The gentlemen have not been 
so good as to point out the authority which has 
cognizance of the offences of Judge Chase, and 
can grant adequate redress, if this Court be not 
vested with that power. 

We have been told by that able lawyer, the 
Attorney General of Maryland, that a judge can- 
not be impeached for any offence which is not 
indictable ; nor, indeed, for an indictable offence, 
unless it be a high crime or misdemeanor; and 
not even for a high crime or misdemeanor, except 
such as stamp infamy on the character and brand 
the soul with corruption. A variety of cases have 
been put to explain his ideas. The law books and 
the Constitution have been relied on to support 
those positions, which it becomes my duty to ex- 
amine. Without troubling you to remove the 
lumber of the books, let me call your attention, in 
the first place, to the Constitution. The Constitu- 
tion shall be my text. I think I shall be able to 
demonstrate that, in order to render an offence 
impeachable, it is not necessary that it should be 
indictable. But, I will go further, and prove that, 
agreeably to the learned counsel’s own principles, 
Judge Chase has committed indictable offences. 
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Taking his own explanation of crimes and misde- 
meanors, and recurring to his authority, I wil! 
prove that, within the strictest terms of the defi- 
| nition on which he relies, Judge Chase is guilty, 
| not merely of misdemeanors in the various acts of 
| judicial misbehaviour, but of aggravated crimes 
| against the express language of the laws and the 
positive provisions of the Constitution. 

In adverting to the Constitution, when looking 
at one part, we should take a view of the whole 
instrument to fix the proper construction. In ex- 
amining any provision, we should consider the 
bearing and tendencies of all the rest. . By adopt- 
ing this rule we shall preserve order and harmony 
throughout the system. 

The first place in which the subject of impeach- 
| ment is mentioned in the Constitution is in the 
first section of the first article. The language 
used by those who framed it, is, in my humble 
opinion, too plain to be misconceived, and too clear 
to be misunderstood: “The House of Repre- 
‘ sentatives shall choose their Speaker and other 
‘ officers, and shall have the sole power of im- 
* peachment.” 

This section vests. the exclusive authority to 
impeach in the immediate Representatives of the 
people. The power thus delegated is general and 
comprehensive. Itis not limited to any particular 
acts or transgressions, but is coextensive with 
every proper object or subject of impeachment. 
The House of Representatives is thus constituted, 
most emphatically, the grand jury of the nation: 
A high and responsible authority, which, I trust, 
will always be exercised with prudence and dis- 
cretion, directed with impartiality and justice. 
But I do confidently hope that there will ever be 
found sufficient spirit and firmness to arraign the 
guilty delinquent, however elevated his station, 
when the Constitution or laws have been in- 
fringed, the tenure of office broken, or its duties 
violated. 

The next passage, in order, which touches this 
topic, and to which I shall refer. is the third sec- 
tion of the same article: “The Senate shall 
‘have the sole power to try all impeachments. 
‘When sitting for that purpose they shall be on 
‘ oath or affirmation. When the President of the 
‘United States is tried, the Chief Justice shall 
‘preside. And no person shall be convicted with- 

out the concurrence of two-thirds of the mem- 
‘ bers present.” 

This clause establishes a tribunal for the trial of 
impeachments. To the Senate this important 
trust is wisely confided. It prescribes the manner 
in which the jurisdiction shall be exercised, 
directs that the members shall be under oath or 
affirmation, and fixes the number necessary to con- 
vict. Let us proceed a step further in the path: 
“ Judgment in cases of impeachment shall not ex- 
‘tend further than to removal from office, and 
‘ disqualification to hold and enjoy any office of 
‘honor, trust, or profit, under the United States; 
‘but the party convicted, shall, nevertheless, be 
‘ liable and subject to indictment, trial, judgment, 
‘and punishment, according to law.” 

The part I have just read contains two very 
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salutary provisions. The first limits the extent of ; has too often deluged the scaffold with blood. 
the punishment to be inflicted by the Senate. The | In that country the proceeding by impeachment 
second, as a necessary consequence of the former, | for any offence supersedes all other modes. The 
reserves to the ordinary tribunals of law the right | person accused, whether he be acquitted or con- 
to proceed by indictment. This last provision has | demned,cannot afterwards be indicted for the same 
been a fruitful source of argument to the learned | offence, or called toan account before the ordinary 
counsel. They have very ingeniously played upon | tribunals. The former course is a complete bar 
these terms, and, in the zeal of their imaginations, | tothe latter. To prevent those consequences flow- 
have fancied that they proved to a demonstration | ing from a proceeding by impeachment under the 
the position, that an offence must be indictable, or | Constitution, those who formed that instrument, 
it is not impeachable. There may be magic in | at the same time that they limited the punishment, 
their argument, but I do not perceive there is any | have expressly declared it shall have no effect to 
logic. The superstructure which they have erect- | bar a trial before the ordinary courts, but that the 
ed on this basis, is easily demolished. From the} party shall be liable to indictment and punishment 
language of this clause they draw the inference | according to law. Without this positive pro- 
that the framers of the Constitution intended that | vision, as we are almost as much in the habit of 
no person should be impeached for any offence for | drawing on the Bank of England for law as our 
which he was not liable to be indicted. Is this | merchants are for cash or credit, we might have 
the fair import of the expressions? The text of | incorporated a principle into our code totally re- 
this instrument is remarkably free from ambigu-| pugnant to the system. The Constitution has 
ity. Clearness, correctness, and precision, are its | drawn the true line on this subject. From a mere 
leading characteristics. With a very few excep-| reprimand or temporary suspension, the court 
tions, itspeaks a language intelligible by all. Had | may ascend in the scale of punishment to removal 
it been the design and wish of the authors of the | and disqualificatidn. But thus far can they go, and 
Constitution that no offences should be impeach- | no farther. They cannot pass the Rubicon. If 
able which were not indictable, they would have | the crime deserves a more exemplary sentence, 
declared so in express and positive terms, and left | recourse must be had to the ordinary mode of pro- 
nothing for inference or conjecture. This they | ceeding, and then their judgment is not pleadable 
have not done, and we may reasonably presume | in bar toanindictment. By this means adequate 
they did not intend to do. They prudently looked | punishment may in all cases be inflicted. 
into the volume of history, where they saw the In England every person, in a public or private 
shocking purposes to which, in evil times, the | capacity, either as an officer or an individual, is 
— of impeachments had been basely and in-| liable to be proceeded against by impeachment, 
umanly prostituted. They read in those instruct- | In this country the sphere of impeachment is pro- 
ive pages the dear-bought lessons of experience, | perly limited. The Attorney General of Mary- 
and wisely ordained limits, which the authority | land hastaken a long, tedious and cireuitous march 
to punish should not exceed. They fixed a me | to arrive at this point, which I would readily have 
plus ultra for the tribunal that they established, | yielded without an argument. I do not recollect 
which their severest judgments should not pass. | that any of my colleagues contended for the posi- 
They knew, at the same time, that crimes might | tion that every man in this country, in his indi- 
be perpetrated and offences committed, which | vidual capacity, might be an object of impeach- 
would demand additional chastisement. Theloss| ment. For myself I utterly disclaim the idea, 
of office, and disqualification to hold any in future, | Admitting, as I do, in its fullest extent, this wide 
the maximum of punishment which they had | distinction between the power delegated by the 
prescribed, would be very inadequate and bear lit- | Constitution and that exercised in England, which 
tle proportion to the atrocious guilt which might | embraces every subject of that kingdom, how does 
be incurred. Under the influence of these im-| it bear on thecase or affectthe argument? After 
pressions, they reserved to the tribunals establish- | laboring for a considerable time, and employing 
ed by law, the right to inflict the just penalties | all his talents, and that fund of legal knowledge 
annexed to this class of cases. Without any in- | which is inexhaustible, to prove that the House 
tention whatever, when any acts had been com | of Representatives cannot impeach every citizen 
mitted which manifested an unfitness for office, | indiscriminately, the learned Attorney General 
or when there had been a breach of the tenure by | has not favored us with any application of his 
which it was held, by maleonduct or misbeha-/ principle tothe present cause. It proves certainly 
viour, to prevent the proceedings by impeach- | one among many other broad lines of difference 
ment, although the case might not be such as to | which exist between the British doctrines on the 
warrant any additional punishment at law. This, | subject of impeachment and the constitutional pro- 
I apprehend, is the object they had in view, and | visions of this country. In this respect it adds to 
this is the fair, easy, natural, and obvious sense of | the weight of our scale. It shows how cautious 
they words they have used. | we should be in bowing down to British prece- 
Those conversant with the juridical history of | dents which cannot be perfectlyapplicable LIhope 
England, or who have studied her political annals, | I have satisfied the Court, that the gentlemen are 
must be sensible of the deplorable situation to | mistaken in their argument on this part of the 
which that country has been reduced, at different | Constitution. In the general wreck of their de- 
periods, by the abuse of the power of impeach- | fence, I conceive this sinking plank, to which they 
ment. The revengeful exercise of this authority | have clung, cannot afford them the most distant 
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sentence which expresses an idea, or from which 
any fair inference can be drawn, that no person 
shall be impeached but for “ treason, bribery, or 


rospect of safety. We will now proceed a little 
urther in the broad and plain road of the Consti- 
tution, carefully examining the ground on which 
we move. other high crimes and misdemeanors?” It does 
By the fourth section of the second article of the | not pretend to specify the various acts of an ofli- 
Constitution, it is provided that, “ The President, | cer which may subject him to an impeachment, 
* Vice President, and all civil officers of the Uni- | its whole object is to define and fix the punish- 
‘ ted States, shall be removed from office on im- | ment which he shall incur on the commission of 
‘ peachment for, and conviction of, treason, bribery, | particular offences, which is removal from office. 
* or other high crimes and misdemeanors.” This is the least penalty they can inflict in such 
The learned counsel have placed great reliance | cases, and God knows it would be much too little, 
on this passage, to prove that an officer must be | had they not in the former part provided, that af- 
guilty, not merely of an indictable offence (as they | ter stripping the traitorous impostor of the insig- 
concede every crime or misdemeanor to be) but | nia of office and power, the ordinary tribunais 
must have committed a Aigh crime or high misde- | may add to the Constitutional sentence of the Sen- 
meanor to justify an impeachment. One of the | ate the fines or forfeitures imposed by law. 
learned gentlemen, to fix the true construction of | From the most cursory and transient view of 
the terms “or other high crimes and misdemean- | this passage, I submit with due deference, that it 
ors,” commented at great length on the expressions. | must appear very manifest that there are other 
To illustrate the subject his fancy readily formed | cases than those here specified for which an im- 
an objection, which with logical accuracy he re- | peachment will lay, and is the properremedy. In 
moved. He demonstrated that, agreeably to the | these particular cases the punishment is ascer- 
strictest grammatical construction and the nicest | tained, to wit, removal from office ; but in a clause 
propriety of speech, the epithet high was to be con- | to which I have sometime since adverted, it is dis- 
sidered as prefixed to misdemeanors as well as to | cretionary. Where was the necessity or use of 
crimes. In this manner the phantom, which his | that, if this defined all the impeachable offences, 
own imagination raised, was laid not by a spell, but | and specified the punishment? We must, if pos- 
by the exertion of his argumentative powers. | sible, give effect to every sentence of this instru- 
We would willingly have conceded the point, and | ment. We must not suppose that its authors made 
spared him his labor and his breath. We mean | nugatory provisions. ‘he sense and meaning 
not to cavil about trifles, or dispute for straws. which I have given to their language, and the 
Taking it for granted that he has given the pro- | constructions which I have maintained, will give 
per construction to a part, let us examine what is | force and effect to every word. 
the just sense of the whole of this passage. In| The system of impeachment thus understood, 
a9 English, it commands, upon the conviction | and I humbly submit rationally explained, is per- 
y impeachment of certain atrocious offences, that | haps as little liable to exception as any branch of 
the guilty officer shall be removed at all events. | the Constitution. It is stripped of those terrible 
Depriving the court thus far of the discretion | instruments of death and destruction, which have 
which they would otherwise have possessed, as to | made such dreadful havoc and carnage in the ages 
the judgment they might pass. Having previously | that have preceded us. We have been benefited 
limited, in general cases, the punishment which uy ie sanguinary precedents of barbarous times. 
they might inflict according to their discretion, by e have been taught wisdom ourselves by the 
establishing a maximum which they should not 
exceed, in this particular grade of flagrant offences, 
they have fixed the sentence which they shall pass. 
The language of the Constitution is peremptory 
and imperative. Those convicted of such daring 
enormities, of those high crimes or high misde- 
meanors, must be removed from office, which they 
have justly forfeited. This is the minimum of 
punishment to be inflicted. Perhaps those who 
penned the great charter of the Union apprehended, 
that in evil times, some high officer of the United | deprive the guilty incumbent of his office, there- 
States, clothed with power and armed with in- | by rendering him a harmless object to the com- 
fluence, might be proved to have committed the | munity, when dispossessed of his abused author- 
base and detestable crime of bribery, or some other | ity. Nay, they went further. Their wisdom and 
equally great, by evidence too strong and too pow- | prudence led them to make a specific declaration, 
erful to be resisted, and in an unfortunate hour, | that after being deprived of his power, he should 
awed by fear or seduced by favor, the Constitu- | be subject to the legal consequences of his guilt, 
tional judges would not hurl him at once from | upon trial and conviction betore the ordinary tri- 
the seat which he was unworthy to occupy, but | bunals at law. Thus rendering the system per- 
permit him to remain in his station, to the disgrace | fect and complete. 
of the country and to the injury of the people.| There is an important provision contained in 
Hence they were induced to make this wholesome | the Constitution, intimately connected with this 
provision, which left nothing to the discretion of | subject, to which I now beg leave torefer. It will 
the judges. But is there a word in the whole | be found in the first section of the third article: 





folly of others. We have improved the advanta- 
ges we possessed, and thus, according to his own 
inscrutable ways, has the benevolent Author of 
our existence brought good out of evil. 

In guarding effectually against the cruel and 
vindictive punishments which the extraordinary 
tribunal of impeachment might inflict, in the ex- 
acerbations of party violence and personal ani- 
mosity, the fathers of the Constitution took care 
to provide that a certain grade of offences should 
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«“ The Judicial power of the United States shall | must continue in office, because there was no 
be vested in one Supreme Court, and in such in- | mode fixed for removing them. This would be 
ferior courts as the Congress may from time to | the strongest construction that plain language, 
time ordain and establish. The judges, both of | obvious to the common sense of the most unlet- 





the supreme and inferior courts, shall hold their 
offices during good behaviour.” 

With this particular part of the Constitution 
the learned judge must have been more especially 
acquainted when he accepted of his present office, 
and must then have expressly accepted it on the 
terms specified. No man can seriously say that 
for a judge to continue in the exercise of his au- 
thority and the receipt of his salary, after any acts 
of misbehaviour, is not a violation of this essen- 
tial provision of the Constitution. He holds his 
office explicitly and expressly during good beha- 
viour. The instant he behaves bad he commitsa 
breach of the tenure by which he holds the pos- 
session, and the office becomes forfeited. The 
people have leased out the authority upon certain 
specified terms. So long as he complies with 
hen, and not a moment longer, is he entitled to 
exercise the power which was not intended for 
his individual advantage but for their benefit. 
But, sir, who is to take notice of these acts of mis- 
behaviour? How are they to be ascertained, and 
what shall be considered as such? Are the peo- 
ple in their individual capacity, ipso facto, on the 
commission of the act to declare the office for- 
feited, and is a judge then to cease from his la- 
bors? Or must it not be officially, or rather judi- 
cially ascertained? This, | conceive, would be 
the proper mode of procedure. Has the Consti- 
tution provided no tribunal for this purpose? I 
answer it has, most indubitably. By the Consti- 
tution the Senate, as the Court, and jury too in 
cases of impeachment, has the sole power of re- 
moving from offices those who hold them by the 
tenure of good behaviour. Ifa judge misbehave 
he ought to be removed, because agreeably to the 

lainest provision he has forfeited his right to 

old the office. The Constitution having estab- 
lished this single mode of removal, and having 
declared that a judge shall hold his office only 
during good behaviour, it becomes the duty of the 
Representatives of the People, as the grand in- 
quest of the nation, vested with the general 
power of impeachment, when they know, of their 
own knowledge, or from the information of their 
constituents, that acts of misbehaviour have been 
committed, to present the delinquent to this high 
tribunal, whose powers are competent to inquire 
into the case and apply the remedy; whose au- 
thority is co-extensive with the complaint, com- 
mensurate with the object, and adequate to the 
redress of the evil. Shall it be said that it is true 


| tered man, ever received in a court of justice, 
The method I have pointed out solves all difficul- 
ties at once, and releases us from every embar- 
rassment on this subject. It makes the Constitu- 
tion consistent with itself, and preserves uniform- 
ity throughout all the parts. 

The learned counsel were compelled to make a 
show in maintenance of unsound doctrines, to 
give the appearance of support to positions equal- 

ly untenable. 

I flatter myself that every member of this Court 
is by this time convinced that if a judge misbe- 
| have, he should be deprived of his office, because 
| guilty of a breach of the tenure by which it is 
| held. That any acts of misbehaviour must be 
| judicially inquired into and ascertained. That 
' the Constitution, having delegated to the House 
‘of Representatives exclusively the general power 
| to impeach, acts of misbehaviour are proper sub- 
| jects of impeachment, upon conviction of which 

the Senaté has the authority to remove an officer, 

and is bound to exercise it. Shall we be told, then, 
| that no matter how gross the acts of judicial mis- 
| behaviour, or how flagrant the misconduct of a 
| judge, he cannot be removed from office, nay, he 
‘cannot be impeached, unless guilty of treason or 
| bribery, or some crime equally great? Sir, it is 
| impossible that the intelligent understandings and 
| the mature judgments of this Court could coun- 

tenance for a moment such an idea. 

The terms “during good behaviour,” appear to 
have been considered as very vague and indefin- 
ite by the learned counsel for the defendant, from 
the manner in which they have argued the case. 
When, in the strong, nervous language of my hon- 
orable friend, the conduct of the accused has been 
described in the most appropriate terms in the ar- 
ticles of impeachment; they have treated them 
with levity, as if they did not understand their 
import, because they admitted of no serious refu- 
tation. The clear explanation of the expression 
“during good behaviour,” and the lucid exposition 
of this passage contained in the charges them- 
selves, they seem unwilling to comprehend. The 
commentary is as unintelligible as the text. When 
to such conduct as was never before witnessed in 
a court of justice is applied the epithet of novel, 
we have been told by one counsel that the term 
is too uncertain to be comprehended—no precise 
idea can be affixed to it, nor is the language suf- 
ficiently technical to constitute a criminal charge. 
| When behaviour the most rude and contumeli- 


the Constitution has declared that a judge shall | ous, disgraceful on any occasion, but truly degrad- 
hold his office no longer than he behaves himself | ing on the bench, and unquestionably criminal, 
well, and that though he behaves never so ill, it | because calculated to bring the Judiciary into the 
has provided no means to turn him out of office, | lowest contempt, and to excite universal indigna- 


if he has the hardihood to remain in his seat? If 
such a doctrine be contended for, it is too prepos- 
terous to receive the sanction of this court. It 
would render this provision nugatory indeed. It 
would do more ; it would be establishing the prin- 
ciple, that whether they behave well or ill, they 


tion against the tribunals of the country, is por- 
trayed in the impressive style of truth, the age of 
captious sophistry or technical bigotry is resorted 
to, for proving there is no sense or meaning in 
the charge. Upon what an ocean of uncertainty 
have we embarked when the plainest language is 
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not understood! If sound, solid common sense, 
were to be confounded by technical jargon, the 
tower of Babel would not present a greater con- 
fusion of tongues. Sir, when the gentlemen can- 
not but feel the force of these charges, with what 
admirable ingenuity do they attempt to evade 
them! Is this’tribunal, say they, te erect itself 
into a court of honor, or assume the chair of chiv- 
alry, and form a scale by which decorum and good 
manners may be nicely graduated? Is every 
slight deviation from the line of politeness at an 
assembly or drawing-room to be marked with ac- 
curacy and chastised with severity? The testi- 
mony furnishes apt and ready answers to those 
questions. The learned judge is not arraigned 
because he does not possess the polished manners 
of an accomplished gentleman, but for outraging 
all the rules of deceney and decorum by conduct 
at which the plain sense of every honest man 
would revolt. 
I beg this Court seriously to consider whether 
a judge may not be guilty of acts of misbehaviour 
inferior in criminality to treason or bribery, for 
which he ought to be impeached, though no in- 
dictment would lay for the same. Whien gentle- 
men talk of an indictment being a necessary sub- 
stratum of an impeachment, I should be glad to be 
informed in what court it must be supported. In 
the courts of the United States or in the State 
courts? If in the State courts, then in which of 
them? Or, provided it can be supported in any 
of them, will the act warrant an impeachment ? 
If an indictment must lay in the courts of the 
United States, in the long catalogue of crimes 
there are very few which an officer might not 
commit with impunity. He might be guilty of 
treason against an individual State, of murder, 
arson, forgery, and perjury, in various forms, with- 
out being amenable to the federal jurisdiction, 
and unless he could be indicted before them, he 
could not be impeached! Are we then to resort 
to the erring data of the different States? In 
New Hampshire drunkenness may be an indicta- 
ble offence, but not in another State. Shall an 
United States judge be impeached and removed 
for getting intoxicated in New Hampshire, when 
he may drink as he pleases in another State with 
impunity? In some States witchcraft is a hein- 
ous offence, which subjects the unfortunate per- 
son to indictment and punishment; in several other 
States it is unknown asacrime. A greater va- 
riety of cases might be put to expose the fallacy 
of the principle, and to prove how improper it 
would be for this Court to be governed by the 
practice of the different States. The variation of 
such a compass is too great for it to be relied on. 
This honorable body must have a standard of 
their own, which will admit of no change or de- 
viation. The test by which they will try an im- 
eachment cannot be that of indictment. Even 
in England, to whose practice and whose prece- 
dents such constant recourse has been had, the 
learned counsel have not adduced a single case 
where a judge of one of their superior courts has 
been indicted for any malconduct in office. Nay, 
I believe I may defy them to show an example of 


the kind. The best authorities tell us they are 
not subject to indictment, but may be proceeded 
against by impeachment. They have been im- 

eached, convicted, and punished for giving opin- 
ions which they knew to be contrary to law, and 
for a variety of misdeeds, but never in a solitary 
instance that I know of have they been indicted. 
I think I can put so many striking cases of mis- 
conduct in a judge, for which it must be admitted 
that an impeachment will lay, though no indict- 
ment could be maintained, that the learned coun- 
sel themselves must be compelled at length to sur- 
render this post at discretion, without any terms 
of capitulation. I will not state the case of a 
judge wilfully and designedly neglecting to hold 
a court on the day prescribed by law, for I am 
aware of the answer gentlemen would give, that 
it is an offence against a particular provision. But 
let us suppose Judge Chase, to comply with the 
forms of the law at the time appointed, should 
appear and open the court, and notwithstanding 
there was pressing business to be done, he should 
proceed knowingly and wilfully to adjourn it un- 
til the next stated period. He would be guilty of 
no violation of any positive law, for which he 
might be punished by indictment; but ought he 
not to be impeached? Suppose he proceeded in 
the despatch of business, and from prejudice 
against one party, or favor to his antagonist, he 
ordered on the trial of a cause, though legal 
grounds are exhibited, for postponement. Is this 
not a proper subject of impeachment? And yet 
there is no express law infringed. If when the 
jury return to the bar to give the verdict, he 
should knowingly receive the verdict of a major- 
ity; is there any positive provision by which a 
jury shall be composed of twelve men, and that 
their decision shall be unanimous? I believe 
even the learning of that profound lawyer (Mr. 
Martin,) from the reading of laborious years and 
the indefatigable researches of a life devoted to 
the pursuit of his profession, could not show any 
positive provision in the Constitution of the Uni- 
ted States or any statute of Congress on the sub- 
ject. So far from it being originally necessary in 
civil cases, that a jury should be unanimous, the 
late Judge Wilson, (a great and venerable author- 
ity,) magnum et memorabile nomen, asserts that a 
majority always-decided agreeably to the primary 
principles of that valuable institution. 

Again: there is no man so ignorant as to be 
insensible to manifest violations of the sanctuary 
of acourt. It was never intended as a stage for 
the exhibition of pantomimes or plays. Were a 
judge to entertain the suiters with a farce or a 
comedy, instead of hearing their causes, and turn 
a jester or buffoon on the bench, I presume he 
would subject himself to an impeachment; and 
yet there is no positive law preventing a court 
from being converted into’a theatre, or of prefer- 
ring the buskin to the sock: if he should exhibit a 
tragic scene, in which an unfortunate fellow-citi- 
zen might find himself really no actor in the part 
which he bore, presume his conduct would claim 
the attention of the House of Representatives, as 
the grand inquest of the nation. It must be un- 
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necessary to multiply examples of misconduct in 
a judge against the known law of his duty, so 
manifest at first blush that the most callous con- 
science cannot be insensible to them, not minutely 
specified and described (for that would be impos- 
sible) by poten provision in any Legislative 
act, but all embraced and comprehended in the 
solemn oath which he takes to perform his duty 
faithfully and impartially asa judge. As a judge 
he is bound to execute the laws. Every opinion 
which he gives, and every sentence which he 
passes, must be in conformity to law and be au- 
thorized by it. It ought to be the judgment of 
the law, and not his own individual opinion. If 
he wilfully make a decree not sanctioned by law, 
he is guilty of misbehaviour as a judge, for it is a 
glaring violation of the fundamental principles of 
his office. I shall have occasion in the course of 
my argument to advert to judicial opinions de- 
livered by the accused which there was no Legis- 
lative act to warrant, no precedent to authorize, 
no principle to sanction, and which the utmost 
latitude of legal discretion would not justify. In 
such a case, if this court be satisfied that he acted 
innocently wrong, that it was an honest error of 
judgment which led him astray, he will no doubt 
stand acquitted. But if, from a concurrence of 
circumstances, they are convinced that he erred 
through design, from prejudiced and partial mo- 
tives, though he may not have been corrupted by 
a bribe, they will consider him as a proper sub- 
ject of their jurisdiction, anda proper object for 
the exercise of their authority. 

The doctrines of the learned counsel for the 
defendant would lead to a conelusion which they 
may not have contemplated. but which the coun- 
try would feel. Time would fail me to enume- 
rate the different offences of various grades which 
a judge might commit, and for which he ought 
most assuredly to be impeached, though no in- 
dictment could be maintained in any of the Fed- 
eral courts. If their positions were correct, a 
judge might violate all the Ten Commandments 
without subjecting himself to impeachment and 
removal; for I know of no method of removal 
but through the medium of impeachment. There 
is no law of the United States prohibiting drunk- 
enness on the bench, or indeed punishing this vice 
at all, unless we look into the laws of a naval or 
military court martial, and yet a judge ought cer- 
tainly to be removed from office if guilty of ha- 
bitual intoxication. The use of profane or ob- 
scene language by a judge is not expressly pro- 
seribed by any act of Congress with which I am 
acquainted, though if it were forbidden in gene- 
ral terms, gentlemen might say with as much 
propriety as they have done in other cases, in the 
course of their argument, that every term, con- 
sidered as such, ought to be enumerated, and yet, 
I believe, should a judge, in his place, be guilty of 
taking the name of his God in vain, of cursing 
and swearing on the bench, or using the obscene 
language of Billingsgate or St. Giles, he ought to 
be impeached and removed. The sanctity of a 
court should be preserved unsullied, and the offi- 
cer displaced who was capable of exhibiting so 





shocking an example, calculated to destroy all re- 
spect for, and confidence in, the Judicial estab- 
lishment of the country, and to corrupt the morals 
of the nation. But, sir, why need I enlarge on 
this subject ? The counsel for the defendant have 
appeared at one stage of their argument to pos- 
sess greatrespect and deference for precedent. To 
consider cases solemnly argued or deliberately 
adjudged, as fixing the law so perfectly as to jus- 
tify a court in absolutely preventing any counsel, 
even though concerned for a criminal, and that, 
too, in a capital case, from questioning principles 
thus established. If precedent will furnish us 
with a clue to the intricate labyrinth in which 
they have attempted to involve us, we are in pos- 
session of one equal to that of Ariadne. 

Suffer me again to refer them to the precedent 
which I cited a few days since. I allude to: the 
case of Judge Addison, in Pennsylvania One of 
the counsel, (Mr. Martin,) for whose legal erudi- 
tion I feel the greatest respect, has endeavored to 
impeach the authority of the highest tribunal in 
that State, and has asked if that decision is to be 
a precedent for this court? I was the more sur- 
prised at this, because his colleague (Mr. Lee) 
had cited, in the course of his argument, a case 
from Kirby’s Connecticut Reports, decided by 
Chief Justice Ellsworth and his associates. I 
ask, sir, in reply, whether, when a case determin- 
ed in one of the ordinary courts of Connecticut 
has been produced by the opposite counsel as en- 
titled to consideration, the decision of the Senate 
of Pennsylvania, the highest court of criminal 
judicature in that Commonwealth, ought not to 
be respected. Permit me to add, that in my hum- 
ble opinion, there is as much propriety in refer- 
ring to such examples as in recurring to British 
precedents. I have said,and with increasing con- 
fidence I repeat it, that this case, under the con- 
stitution of Pennsylvania, is emphatically stronger 
than the present, under the Constitution of the 
United States, on the much litigated question, 
whether a judge can be impeached for any act 
for which he cannot be indicted. In the consti- 
tution of Pennsylvania, article 5th and section 
2d, there isa provision not to be found in the 
Constitution of the United States, by which a 
judge, for any reasonable cause, which shall not 
be sufficient ground for impeachment, may be re- 
moved by the Governor, on the address of two- 
thirds of each branch of the Legislature. This 
provision would seem to be intended to meet the 
distinction which the learned counsel have labor- 
ed to establish. In this light, Judge Addison him- 
self on his trial considered it, and pressed the point 
most forcibly on the Senate of Pennsylvania. He 
had the strongest interest in so doing. If this 
course had been pursued, he would have merely 
lost his office, but upon conviction by impeach- 
ment he dreaded the disqualification to hold any 
office which the Senate might annex to the judge 
ment of removal. But, sir, this is not the only 
reason, cogent as it is, for considering the case of 
Judge Addison particularly applicable to the pres- 
ent. It so happens that we have a decision of the 
supreme court of Pennsylvania on the very ob- 
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jection: which the gentlemen now take, when the 
conduct of Judge Addison was brought before 
them previous to his being impeached. If the 
learned counsel! will not give full faith and credit 
to the determination of the Senate of Penn- 
sylvania, perhaps they will adwit the authority of 
her supreme court. I hope this tribunal, at least, 
will give it equal weight with that of the supreme 
court of Connecticut. A very correct account of 
the case will be found in the statement of the At- 
torney General on the trial of Judge Addison, 
taken in connexion with a printed report of the 
case, which was produced by Mr. Dallas on that 
occasion. I will not detain this honorable Court 
with reading all which is there recorded on this 
subject, but will refer to pages 51, 52, 64, and 69, 
of Addison’s trial, and endeavor to present them 
an accurate view of the case. 

On the ground of an application filed by J. B. 
C. Lucas, then an associate judge of the same 
court in which Judge Addison presided, stating 
that Judge Addison, on a particular occasion, after 
having delivered a charge to the grand jury him- 
self, had prevented Judge Lucas from addressing 
them, by ordering a constable to be sworn and the 
jury to be taken from the box, the Attorney Gen- 
eral moved for leave to file an information against 
Mr. Addison. 

The Attorney General made two points. First, 
that Judge Lucas had an equal right with the pre- 
siding judge to deliver a charge to the grand jury, 
on principle and authority. The Chief Justice, 
Shippen, immediately observed, that it was unne- 
cessary to speak to that point or to read authori- 
ties, “speak to the second point—lIs this conduct 
the subject of an information ?” 

After the argument was closed, the opinion of 
the court (Judge Breckenridge taking no part) 
was delivered by the Chief Justice, who stated that 
the proceeding was arbitrary, unbecoming, un- 
handsome, ungentlemanly, unmannerly, and im- 
proper, but “ but that it was not indictable, nor the 
subject of an information,” and that there was 
another remedy. Referring no doubt to an im- 
peachment; for the Attorney General states, in 
page 52, “ That from what fell from the judges of 

the Supreme Court, when the case was before 
‘ them, it might be easily inferred that impeach- 
‘ment was the proper mode to correct the evil 
* complained of.” 

Thus we have the solemn adjudication of the 
Supreme Court that conduct in a judge may 
be impeachable though no indictment can be 
maintained for it. We could not have formed for 
ourselves a precedent more apposite. 

An impeachment was accordingly presented 
against Judge Addison by the constitutional au- 
thority tothe Senate of Pennsylvania. Pardon me 
for trespassing so much on your time as to read 
distinctly the articles, in order to put this court in 
possession of the whole case: 

“Ant. 1. That the said Alexander Addison, being 
duly appointed and commissioned president of the sev- 
eral courts of common pleas, in the circuit consisting 
of the said counties of Westmoreland, Fayette, Wash- 
ington, and Alleghany, within the territory of the said 


Commonwealth, while acting as president of the said 
court of common pleas of the said county of Alleghany, 
on Saturday, the twenty-eighth day of March, in the 
year of our Lord one thousand eight hundred and one, 
in open court of common pleas, then and there holden, 
in and for the county last aforesaid, did, after John 
Lucas, otherwise John B. C. Lucas, also duly appoint- 
ed and commissioned one of the judges of the court of 
common pleas of the county last aforesaid, had, in his 
official character and capacity of judge as aforesaid, 
and as of right he might do, addressed a petit jury, then 
and there duly empanelled, and sworn or affirmed, re- 
spectively, as jurors in a cause then pending, then and 
there, openly declare and say to the said jury, ‘that 
the address delivered to them by the said John Lucas, 
otherwise John B. C. Lucas, had nothing to do with 
the question before them, and that they ought not to 
pay any attention to it;’ thereby degrading, or endea- 
voring to degrade and vilify the said John Lucas, other- 
wise John B. C. Lucas, and his character and office as 
aforesaid, to the obstruction of the free, impartial, and 
due administration of justice, and contrary to the public 
rights and interests of this Commonwealth. 

“Art. 2. That the said Alexander Addison, being 
duly appointed and commissioned president as afore- 
said, did, at a court of quarter sessions of the peace 
and court of common pleas, holden in and for the 
county of Alleghany aforesaid, on Monday, the twenty- 
second day of June, in the year of our Lord, one thou- 
sand eight hundred and one, under the pretence of 
discharging and performing his official duties as presi- 
dent aforesaid, unjustly, illegally, and unconstitution- 
ally claim, usurp, and exercise authority not given or 
delegated to him by the constitution and laws of this 
Commonwealth, inasmuch as he, the said Alexander 
Addison, president as aforesaid, did, under pretence as 
aforesaid of discharging and performing his official 
duties, then and there, in time of open court, unjustly, 
illegally, and unconstitutionally stop, threaten, and 
prevent the said John Lucas, otherwise John B. C. 
Lucas, also duly appointed and commissioned one of 
the judges of the said courts, from addressing, as of 
right he might do, a grand jury of the said county of 
Alleghany, then and there assembled and empanelled, 
and sworn or affirmed, respectively, concerning their 
rights and duties as grand jurymen, thereby abusing 
and attempting to degrade the high offices of president 
and judge as aforesaid, ;o the denial and prevention of 
public right, and of the due administration of justice, 
and to the evil example of all others in the like case 
offending.” 

You have now a clear and comprehensive view 
of the grounds on which the impeachment was 
supported. The first charge accuses Judge Addi- 
son of speaking, in terms very unjustifiable fora 
president of a court, of an address delivered to a 
see jury by his associate, Judge Lucas. The 
language which he used, and the manner in which 
it was proved to have been delivered, are equally 
exceptionable. His conduct was rude, ungentle- 
manly, and utterly inconsistent with that decorum 
and respect which should be inculcated and prac- 
tised on the bench, to preserve the credit and the 
character of a court of justice. Its object and 
tendency was to deter Mr. Lucas from exercising 
his judgment and expressing his opinion from the 
bench, and to reduce him to a perfect cypher. 

The other charge was, for preventing Judge 
Lucas from addressing a grand jury. This was 
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effected in the same rude and insolent manner,as| I will remark, sir, further, in relation to this 
will appear from the testimony of Judge Lucas | case, that had it not been for the extreme anxiety 
himself, in pages 33 and 37 of the printed trial. of Judge Addison to propagate his political dog- 
To support the first article, I believe it would | mas from the bench, he would never have been 
not be possible to find any positive act or special | reduced to this serious dilemma. Like the defend- 
provision prescribing what particular language a | ant, he converted the sacred edifice of justice into 
president of a court may use, and what he shall |a theatre for the dissemination of doctrines to 
not, in reference to the opinion which an associate | which I hope I shall never subscribe. If I have 
justice may have delivered. There is no legal | a desire relative to the administration of justice, 
barometer or weighing words, nor any particular | paramount to all others, it is that party and party 
law embracing all the variety of cases of lighter | spirit should be banished from every court. My 
and darker shades which may occur. The learned | sincere and fervent prayer is, that the laws, like 
counsel who supported the prosecution did not cite the providence of God, may shed their protecting 
a single precedent, even, of the kind. There may | influence equally over all, without respect to per- 
have been a law to be found in the breast of every | sons or opinions. 
man of common sense and common manners, with | I have been requested by the Attorney General 
which Judge Addison was not unacquainted, and | of Maryland to state another and a recent case 
upon which the Senate considered themselves | which has happened in Pennsylvania. For his 
perfectly justified in convicting him. This was | satisfaction I will briefly inform this honorable 
the general, but clear and comprehensive law, | Court ofall that took place on that occasion, in the 
which marked his rights and duties as a judge. | least degree applicable tothe present trial. ‘Three 
The law of his office, prescribed by his oath. of the judges of their supreme court were accused 
The second article, for preventing an associate | of fining and imprisoning, without the interven- 
judge from delivering a charge to the grand jury, | tion of a jury, a fellow-citizen, for publishing a 
after they had received one from the president of | paper which they considered as a contempt of 
the court, could not have been maintained on the | court. The judges were defended by two most 
ground of any express statute or legal usage. It | able and eloquent counsel, who contended that the 
is the first time I ever heard of such a case. The | constitution, the laws and the practice of Penn- 
uniform practice in the courts to which I have | sylvania, by adopting the common law doctrines 
been accustomed is, for the chief justice or presi- | on the subject, justified the proceeding ; and that 
dent to deliver the charge. This was more espe- | if there was no law to justify it, their conduct 
cially the case in the court in which Judge Addi- | flowed from an honesterror in judgment, for which 
son presided, for it appears they had adopted a | they were not liable to impeachment. But, sir, 
positive rulé on the subject. The practice of a | they did not attempt to maintain the position con- 
court of justice is generally considered as the law | tended for on this occasion, that to support an im- 
of that court. But the Senate, believing on prin- | peachment the conduct of a judge must be such 
— (and believing correctly) that the power of | as to subject him to an indictment. Nor could 
a 


the judges of the court was equal, pronounced | they, with any consistency, have supported such 
a sentence of condemnation. a doctrine, for their clients had before, in the case 


With these plausible circumstances to counte- | of Mr. Addison, decided that his conduct was not 
nance him, Judge Addison, a gentleman of con- | a proper subject of impeachment though it might 
siderable celebrity both in the legal and political | be of indictment. 
world, and of unquestionable talents, conducted | This precedent, then, fortifies the former decisions 
his own defence. His principal reliance was on | on this point, and adds another authority to those 
the very objection which the learned counsel for | which previously existed, and to which I have 
the present defendant now make. He contended | adverted. 
that he had committed no act for which he was| The judges were acquitted, I acknowledge, and 
liable to indictment, and that he was, therefore, | were | to hazard an opinion, | would say because 
not subject to impeachment. In the position that | some of the members of the Senate of Pennsyl- 
his conduct was not indictable, he was supported | vania thought their conduct proceeded from an 
by the — of the supreme court, who had, | honest error of judgment. If this court shall be of 
nevertheless, considered it a fit subject for im- | the same opinion with respect to the conduct of 
peachment. His argument was able and ingeni- | Judge Chase, I trust they will follow the precedent 
ous; but, sir, his objection was anticipated or | and acquit him, and I shall cheerfully acquiesce 
answered in such a masterly manner, by a chain | in the decision. 
of reasoning so irresistible, that it produced com-| _ I fear I shall fatigue this honorable Court by no- 
plete conviction on the minds of the Senate of | ticing the various cases on this subject, but I can- 
Pennsylvania. This honorable Court know the | not omit pressing on their attention a decision of 
result. He has been not only removed, but dis- | the most authoritative and binding nature, because 
qualified to hold the office of judge in any court | itis one of theirown. The case to which I allude 
of law in that State. We have, then, the delib- | and its attending circumstances must be fresh in 
erate opinion of the Senate of Pennsylvania, upon | the recollection of every member of the Senate. 
solemn argument, confirming the decision made | The district judge of New Hampshire was im- 
by her supreme court. If these cases do not fur- | peached for habitual drunkenness on the bench, 
nish us with lessons of instruction, | know not | and for using profane and indecent language. It 
where such lessons are to be read. was not in evidence to the court that drunkenness 
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or profane and indecent language were indicta- 
ble by any law of that State. There is no law of 
the United States, unless we recur to the naval 
or military code, punishing these vices as offences. 
Of course, sir, it was not pretended by the Mana- 
gers on that occasion, of whom I had the honor 
to be one, thatany indictment could be maintained 
inst Judge Pickering in any civil court of the 
nited States, or of the individual State of which 
he was a citizen. I appeal to your recollection, 
sir, for the accuracy of this statement ; and, let me 
ask, what was the result? A Constitutional ma- 
jority of the Senate pronounced a verdict of guilty 
and passed a judgment of removal. 

One of the counsel, (Mr. Harper,) of whose ar- 
gument I may be permitted to observe, without 
disparagement to the talents and learning of his 
colleagues, that it contained an able and masterly 
defence of the conduct of the accused, sunk be- 
neath the weight of this stubborn and conclusive 
precedent. It was a stumbling block which he could 
not remove out of his way; and he seemed compell- 
ed, reluctantly, to yield the principle to the decisive 
authority and pointed application of the case. 

We have then the whole weight of American 
authority in our scale, whilst the learned counsel 
have not been able to adduce a single precedent, 
foreign or domestic, against us. When I speak 
of precedents, I do not allude to the obscure dicta 
which may be found by turning over the dark lan- 
tern of tradition in remote ages of antiquity, or to 
the interpolations which may be scattered through 
the marginal references to the abridgments, by un- 
known editors ; but to someauthoritativecase which 
has occurred since the regular date of parliamen- 
tary impeachments. The fines which Edward I. 
imposed on some of his judges, in what manner is 
not certainly known, to replenish, as many have 
supposed, an exhausted treasury, are familiar to 
every student. But from the period of impeach- 
ment to the present time, I believe no instance of 
an indictment can be shown against a judge of 
the Common Pleas, Exchequer, or King’s Sensl in 
England, nor against a Lord Keeper or Lord Chan- 
cellor, who hold their offices to this day, let it be 
remembered, during pleasure. The civil business 
of the Court of Chancery is more important than 
that of all the other courts, and the decisions of 
that tribunal have been as impartial I believe as 
any, notwithstanding the high sounding doctrines 
of judicial independence. There have been many 
impeachments, the judges have sometimes been 
complained of by information in the execrable 
Star Chamber, but there have been no indictments 
at law. The Star Chamber has been long since 
abolished, and the sole method of proceeding 
against judges of the superior court now is by im- 
peachment. The best writers agree, “that judges 
‘ of record are freed from all presentations what- 
‘ever, except in Parliament, where they may be 
* punished for anything done by them in such 
‘ courts as judges.” Numerous authorities might 
be cited on this subject, but I shall content myself 
with barely referring to them.—1 Hawk. 192, chap. 
73, sec,6; 1 Salk. 396; Woodeson 596, Jacob’s 
Law Dictionary, title Judges, 12 Co. 25, 26. 








Were I to rest the point here, I confidently be- 
lieve we should be perfectly safe, but I will proceed 
further, agreeably to my engagement, in the com- 
mencement of my argument, and demonstrate that 
according to their own principles, and authorities, 
Judge Chase has been guilty of crimesand misde- 
meanors, in the strictest technical sense of the 
terms, for which he ought to be punished in an 
exemplary manner. 

In contesting the principles that no act is im- 
peachable ualess it also be indictable, I have not 
contended for the position attributed to me by the 
learned Attorney General of Maryland, thata judge 
may be impeached for conduct which is not crim- 
inal. On the contrary, we rely on supporting this 
as a criminal proceeding, and the gentlemen are 
entitled to every advantage which they can reap 
from this declaration. 

I have had occasion to state that I considered 
every actof misbehaviour ina judge asa misdemea- 
nor, and the Attorney Cleneenl of Maryland has ex- 
pressed in strong terms his perfect agreement in 
the opinion, that misbehaviour is synonymous 
with misdemeanor. He appeared to imagine that 


he gained a great advantage by making this con- | 7 


cession, and | am content to give him the full ben- 
efit to be derived from it. I shall not shrink from 
the position, but meet the gentleman with pleasure 
and confidence on this ground. I love to break a 
lance in the open field of discussion, and disdain 
every kind of ambush imargument. 

As we agree in one point, that misbehaviour and 
misdemeanor are convertible terms, Jacob’s Law 
Dictionary, which quotes the language of Judge 
Blackstone in his commentaries, has been recurred 
to for a definition of a misdemeanor. Let us try 
the conduct of Judge Chase by his text. “A crime 
‘or misdemeanor (says Judge Blackstone) is an 
‘act committed or omitted, in violation of a pub- 
‘lic law either forbidding or commanding it.” 
“ This general definition comprehends both crimes 
‘and misdemeanors, which properly speaking are 
* mere synonymous terms.” 

There is a public law that prescribes the follow- 
ing oath which Judge Chase took on his entrance 
into office ; 1 vol. p. 53. “Ido solemaly swear, 
‘that I will administer justice without respect to 
‘ persons, and do equal right to the poor and the 
‘rich, and that I will faithfully and impartially 
‘ perform all the duties incumbent on me asa judge 
‘of the Supreme Court, according to the best oi 
‘my abilities and understanding, agreeably to the 
‘ Constitution and laws of the United States.” 

Who that reads this solemn and impressive 
provision, and looks at the plenary evidence we 
have before us, can hesitate to pronounce the re- 
spondent guilty of violating a public law, which 
he was bound by the most sacred of all human 
obligation, to execute with fidelity ? His oath in- 
formed him that the law, like the Gospel, was no 
respecter of persons, and yet what have we be- 
held in his conduct, when a poor, unfortunate 
Fries, or a wretched Callender was before him, 
upon a criminal charge? [appeal to the testi- 
mony which I shall by and by comment upon, 
whether his acts do not prove that he marked 
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them out as victims to be sacrificed on the altar 
of party. Sir, 1 cannot believe that gentlemen 


) will seriously contend that the expressions “faith- 


fully and impartially to perform his duties,” have 


> no definite meaning ; that conduct grossly preju- 
~ diced, and the most eeeenieie FET: shall be 


~ considered as no violations o 


his solemn oath. 


3 If they did, I have too exalted an opinion of the 


good sense and discernment of the court to be- 


> lieve they would countenance such an idea. Their 


eb Ai F 


OPEN a 


import is certainly plain and obvious, without re- 
curring to the black-lettered lore for explanation. 
What, then, was the conduct of the respondent 
to Fries, if testimony not only ct nether ne but 
unimpeachable is to be believed? Was he not 
prejudiced both against the unhappy prisoner and 
his case, which he had from a caabeahaienes of 
zeal completely prejudged? Or, sir, when he 
declared Callender ought to be hung, and set off 
with his miserable pamphlet in his pocket, ready 
scored for his purpose, and proceeded in the most 
arbitrary manner with his trial, was he impartial, 
or was he not guilty of the most manifest and 
daring partiality? Shall he be guilty of all these 
outrages against the plain language of a public 
statute, which combines the obligation of an oath 


| with the sanction of a law, and yet be innocent 


of any crime or misdemeanor? If gentlemen 
will hold up the acts of Congress in one hand, 
and the acts of Judge Chase, proved by the testi- 
mony, in the other, they will see aud be satisfied, 
that within the strictest legal definition he has 
been guilty of repeated and aggravated violations 
of public law, and therefore unquestionably of 
crimes and misdemeanors. 

The Constitution, however, is declared to be 
emphatically the supreme law of the land. This 
sacred instrument he was bound by a twofold 
oath to preserve inviolate. All executive and 
judicial officers of the United States, independ- 
ent of their oaths of office, are bound by oath to 
support the Constitution—Art. 6, see. 3. 

By the seventh article of the amendments of 
the Constitution, which have been duly ratified, 
and therefore now form part of that instrument, 
it is declared, that “In all criminal prosecutions 
‘the accused shall enjoy the right to a speedy 
‘and public trial, by an impartial jury of the 
‘ State and district wherein the crime shall have 
‘been committed, which district shall have been 
—— ascertained by law; and to be in- 
‘formed of the nature and cause of the accusa- 
‘tion; to be confronted with the witnesses against 
‘him; to have compulsory process for obtaining 
‘ witnesses in his favor; and to have the assist- 
‘ance of counsel for his defence.” 

This article secures to every accused individ- 
ual the right of a trial by an impartial jury. 
Without their unanimous consent, no matter 
how eager the Government are for conviction, 
no person can be punished. Where any man is 
charged in due form with the commission of a 
crime, and pleads he is not guilty, the jury are to 
decide on the whole case whether he be innocent 
or not. Their verdict must be commensurate 
with the issue joined, which involves both fact 
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and law, which they have indubitably the right 

to decide, agreeably to the express and positive 

provision of the Constitution. This right, there- 

fore, is an original right, flowing from the highest 

authority. It is beyond doubt a principle and 

not an incidental right. It is nota right inciden- 

tal to the trial, but it constitutes the trial itself; 
for there can be no other trial in the case but by 

ury. 

; This same amendment guaranties to the ac- 
cused the assistance of counsel. How important 
is this privilege, when it is recollected that vet- 
erans of the bar are generally selected to prose- 
cute. The situation too of an innocent man, 
charged with the commission of a crime, is deli- 
cate and embarrassing. It excites frequently ap- 

prehensions which unfit him for making a de- 
fence. I feel myself compelled to declare, upon 
the authority of the testimony in this case, that 
the respondent has been proved guilty of viola- 
ting the supreme law of the land in those great 
essential provisions. He has deprived accused 
individuals of a trial by jury, for he would not 
suffer the jury to decide, or even to hear argu- 
ment on the subject of the law, and he has de- 
prived them of the benefit of counsel by conduct 
which drove counsel from the bar. This has 
happened in more than one instance, and above 
all, an injured fellow-citizen has been stripped of 
his invaluable privileges in a capital case. Is this 
imagination or is it reality? Let the recorded 
testimony determine. If, however, 1 am correct, 
must I not have satisfied this honorable Court, 
agreeably to my promise that taking the learned 
counsel’s own definition, and relying upon his 
authorities, I have demonstrated that the accused 
has been guilty of crimes and misdemeanors. 
But have I not gone further, and shown that he 
has been guilty of high crimes and misdemean- 
ors, and such as disqualify him for a seat on the 
bench, so as to come fully within the rule which 
he has laid down ? 

God forbid that it should be said, when a judge 
is guilty of grossly violating not merely a public 
law, but the supreme law of the land, nay, a law 
which he was bound by two solemn oaths to sup- 
port, he is not guilty of any crime or misde- 
meanor ; or that when he violated this supreme 
law which he is thus obligated to respect, for the 
purpose of depriving a fellow-citizen, accused of 
a capital crime, of the benefit of counsel, and the 
inestimable right of trial by jury, he shall not be 
declared guilty of high crimes and misdemean- 
ors, which evince a want of integrity, and mark 
a depravity of heart that completely disqualify 
him for a judicial office. 

I have now finished my observations in reply 
to the preliminary objections which have been 
made to this mode of proceeding, and have been 
reluctantly compelled to discuss them at much 
greater length than I at first contemplated, from 
the zeal and pertinacity with which they have 
been urged and insisted on by the learned counsel 
opposed to us. Under the impression that I have 
been successful in this undertaking, I shall hasten 
to the investigation of the articles themselves. 








’ excepted to charge the respondent with commit- 
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To the observations which have already fallen 
from me on the subject of the technical refined 
exceptions that have been taken to the language 
of the articles, I shall only add a remark or two 
in reply to what fell from one of the counsel, 
(Mr. Lee,) when commenting on the 5th and 6th 
articles. 

He appeared to consider the House of Repre- 
sentatives bound down to the same strict and 
technical forms required in the ordinary courts of 
justice. Even there I believe suitors are too often 
caught in this miserable net, which is calculated 
to hold a shadow and let the substance escape. 
But the legal maxim, if I am correctly informed, 
applicable to impeachments, is, that they whose 
duty it is to present them, may speak in plain, 
common language, dum ut vulgus—Foster 
389, 90; 2 Woodes. Lect. 607. I believe if we 
were to try the articles either by the test of tech- 
nical nicety. or the standard of common sense, 
they would be found on examination correct in 
form and substance. The articles particularly 


mentary on the law applicable to this article. 
that I am sensible he must have removed the 
great mountain of objections which overshadowed 
for a time this part of the case. My share of 
duty is therefore considerably diminished. It only 
remains for me to add a brick or two to the wal! 
which he has erected, and to answer some of the 
remarks of the learned Attorney General of Ma- 
ryland, and his eloquent colleagues, Mr. Harper 
and Mr. Key. 

On questions of fact I shall rely principally on 
the admissions contained in the answer, and shal! 
not detain this Court with adverting to the vol- 
ume of evidence which has been taken, unless 
where the respondent has thought proper to deny 
any material part of a charge. I believe his own 
answer confesses substantially the truth and cor- 
rectness of the principal facts on which the arti- 
cles rest. This Court will require no stronger 
evidence, I presume, than the admissions of the 
party, deliberately recorded by himself. When 
he denies facts, it is his duty to support such de- 
nial by the necessary proofs. But taking the an- 
swer altogether, though a masterly performance 
in point of style and language, in my humble 
opinion, it gives a death wound to his case. 

It appears that Fries had been tried in the year 
1799, before Judges Iredell and Peters, and con- 
victed of the crime of high treason. His coun- 
sel afterwards moved for a new trial, on the 
ground that one of the jury had been prejudiced 
against him. That he had not in fact been an 
impartial juror in thecase. Thecourt, consisting 
of the same judges, upon argument, ordered a 
new trial to be had. A new trial, according to 
the best authorities, is “a rehearing of the cause 
‘before another jury, but with as little prejudice 
‘to either party as if it had never been heard be- 
‘fore.” In this light Judge Chase should have 
considered it. He ought to have gone to Penn- 
sylvania with a and totally unprejudiced, and 
viewed every circumstance of the case with the 
utmost impartiality. The very circumstance 
which produced the second trial ought to have 
put him sufficiently on his guard. When a new 
trial has been directed, to use the language of the 
respondent in his answer, “ solely on the ground 
‘that one of the jury” (a single man out of 
twelve) “after he was summoned, but before he 
‘ was sworn on the trial, had made some declara- 
‘tions unfavorable to the prisoner,” how ought 
an impartial judge to have felt and to have acted ! 
Mr. Chase, let it be recollected, presided in a court 
composed of but two members. With this les- 
son before his eyes, we find the respondent form- 
ing an opinion in his closet on the law of treason. 
applicable to the case of poor Fries, and not sat- 
isfied with making up his own mind on this sub- 
ject, he took care to bind the judgment of his 
associate, by obtaining his approbation of that 
opinion, which he reduced to writing for the pur- 
pose. This irregular and reprehensible measure 
was adopted before the hour of trial arrived, 
when the man whose life was at stake was to be 
heard on a subject that involved his existence. 
This bold step in the path to conviction, bas been 





















ting acts in violation of certain public laws of 
the United States, either enacted by Congress or 
adopted by their statutes. If this be not a suffi- 
cient allegation of criminality, I know not what 
would constitute an offence. Suppose an act of 
Congress were made to punish an assault or bat- 
tery committed in any place within their exclu- 
sive jurisdiction, and an indictment were to state 
the fact to have been committed, and allege that 
it was done against the act in such case made 
and provided, it would certainly be held sufficient 
in any courtof criminal judicature in the United 
States. 

In examining the various articles of accusa- 
tion, I will consume no more of your valuable 
time than the intrinsic importance of the subject 
absolutely requires. 1am not standing in an or- 
dinary court of justice. Ido not consider my- 
self arguing a case before an honest, but perhaps 
an unlettered jury. I feel myself addressing an 
enlightened tribunal, coniposed of venerable and 
illustrious characters, who add to the native vir- 
tue of integrity, that intelligence and knowledge 
which is acquired by the study and experience of 
years. Iam sensible that Iam addressing those 
more capable of communicating information to 
me than I am of instructing them. 

The case of poor Fries, embraced by the first 
article, presents a melancholy picture, of which 
I must solicit you, painful as the object may be, 
to takea view. From this gloomy spectacle you 
would naturally desire to avert your eyes, and I 
could wish for the honor of human nature that it 
had never been exhibited. But your duty com- 
pels you to contemplate it, whilst mine compels 
me to portray it. 

In justice to my early acquaintance, (Mr. Hop- 
kinson,) who defended the respondent against 
this charge, I must observe, that the task assigned 
him was performed with great ability and ad- 
dress. But my learned friend, (Mr. Nicholson,) 
in reply to his observations, presented such a clear 
exposition of the facts, and such a sound com- 
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defended on plausible grounds, and by subile re- 
finements. 

The respondent in his answer and the learned 
counsel in their defence have endeavored to prove 
that this conduct was net only right, but perfectly 
proper and correct. Among the various _pre- 
texts eagerly laid hold of to justify this novel pro- 
cedure, they urge as a reason for prejudging and 
despatching a capital case, the multiplicity of 
civil business pending in the same court! I will 
forbear to inquire into the facts on this point, 
though I believe there is not a spark of testimony 
to prove the allegation to its full extent, because, 
if the docket had been loaded with civil suits, it 
would form no excuse for hurrying though a 
criminal trial, on the issue of which the life of 
a fellow-citizen depended. That cause must be 
bad indeed that requires to be propped by such mis- 
erable expedients. When I first read this passage 
in the answer, it struck me with astonishment, 
and excited a burst of indignation which it is my 
duty to repress. “A multitude of civil business 
‘is depending, and therefore I must make up my 
‘mind conclusively on the law in a capital case, 
‘ belore the proper season arrives, without hearing 
‘a single word from the prisoner or his counsel 
‘in defence!” The learned judge certainly did 
not reflect on the effect of such an excuse, which 
instead of palliating his conduct, aggravates it. 
That he was in a great hurry, every part of his 
conduct proves. From the opinion, a copy of 
which is annexed to his answer, it would appear 
that he did not intend to make it public, at least 
until after the jury had been sworn and Fries 
was on his trial. In that we find these expres- 
sions: “The court heard the indictment read on 
‘ the arraignment of the prisoner some days past, 
* and just now on jus trial, and they attended to 
‘ the overt acts stated in the indictment.” 

This honorable Court will recollect that the 
whole current of the testimony proves, and the 
defendant in his answer admits, that he de- 
livered the papers containing this ex parte 
opinion before Fries’s trial commenced. Such 
was his eagerness to despatch the case, witha 
view, he says, of reaching expeditiously the civil 
list. As if gifted with the spirit of intuition and 
with an infallible judgment, he seems not to have 
proceeded on the principle of castigatque audit- 
que, but to have improved even upon that model, 
considering it not necessary for him to hear ar- 
guments at any stage of a cause, for the purpose 
of forming a correct opinion. His counsel ask us 
whether it be a fault in a judge to have a pro- 
found knowledge of the law, which will enable 
him to decide promptly any question that ma 
occur; and the respondent said, on Fries’s trial, 
that “he had an opinion in point of lawas to 
every case which could be brought before the 
court, or else he was not fit to sit there.” Yet, 
when Callender’s trial was progressing, we find 
this same judge, upon a common point of prac- 
tice relative toa challenge to the jury, calling 
out for Coke on Lyttleton to be brought into 
court before he could make up his mind on the 
subject. 
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Sir, I hope always to see more of profound legal 


erudition and extensive information on the bench. 


A rational diffidence in their own opinions is the 
result and the companion of knowledge. Char- 
acters of this description, who combine integrity 
and impartiality, qualities essential for a judge, 
with their learning, will never form and deliver 
an extra judicial opinion. They will adopt the 
maxim, audi alteram partem, in their practice. If 
judges act correctly and properly in deciding 
the law in a single case, without hearing both 
sides, the principle will hold good in all cases, 
Every issue of pure, unmixed law ought to be 
thus decided. Demurrers, special verdicts, and 
motions in arrest of judgment, instead of being 
determined in open court on solemn argument, 
should be decided by the judges in their closets. 
Cases in error, removed up to the higher tribunal 
for the purpose of correcting the mistakes of in- 
ferior jurisdictions, would of course be adjudged 
without argument. The court would only have 
to meet to deliver the opinions in public, which 
they had formed in their chambers. Surely when 
gentlemen contend it was correct in the respon- 
dent in a criminal case, when law was blended 
with fact, and the life of the accused involved in 
the issue, they must advocate in civil causes, 
where from the nature of the pleadings, the fact 
is separated from the law, the practice of their 
own principle. I agree it would save time and 
some expense in obtaining decisions, but would 
causes be decided as justly and satisfactorily ? 

I have before stated, and endeavored to prove 
by the letter and spirit of the Constitution, that 
in all criminal cases the jury have an established 
right to decide the law as well as the fact. The 
respondent, whose actions do not always corres- 
pond with his declarations, in the charge delivered 
before they retired from the bar, to the jury who 
convicted Fries, uses the following language: 
“But the jury are to decide in the present, and 
in all criminal cases, both the law and the fact.” 

It cannot therefore be necessary for me to re- 
peat the same answer to the maxim that has been 
suggested, ad questiones facti respondent jura- 
tores, ad questiones legis respondent judices, which 
Lord Chief Justice Vaughan, on a memorable 
occasion, gave to the counsel of his day; a ver 
good maxim, but often very improperly applied. 
It is referable to these cases solely when the law 
and fact by the pleadings are separated, as in the 
case of demurrers and special verdicts. It has 
not the most remote application to criminal cases, 
on the issue of not guilty, which necessarily blends 
law and fact together. A pure, unmixed ques- 
tion of law never came before a jury, it is always 
mingled with fact, and must depend upon the 
testimony. In such a case the judge cannot give 
any positive directions of law on the trial; for the 
law can only arise out of facts, and the judge can- 
not know what the facts are until the jury have 
given their verdict. Lord Hale, a great authority 
in criminal law, also observes, that “it is the con- 
‘ science of the jury that must pronounce a pris- 
‘ oner guilty or not guilty; for to say the trath, it 
‘ were the most unhappy case that could be to the 
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* judge, if he at his peril must take upon him the 
' - t or innocence of the prisoner, unhappy also 
‘for the prisoner; for if the judge’s opinion must 
* rule the verdict, the trial by jury would be use- 
less.” I think I tread on ground which can 
neither be removed nor shaken, when I assert the 
unqualified right of the jury in Fries’s trial to 
decide the law equally with the fact, because, 
added to all the rest, Thave the respondent’s own 
authority in support of the position. 

Suppose then that Judge Chase had not been 
so eager and in such great haste to ar ae 
offspring of his profound legal reflections. That 
he had been patient enough to wait as he origi- 
nally designed, as appears in his answer, “until 
‘after the petit jury should have been empan- 
*elled and heard the indictment read to them 
‘ by the clerk,” and the jury, “before the district 
‘attorney should have stated to them the law on 
‘the overt acts alleged in the indictment as it 
' ea to him ;” had presented a set of papers 
to the court and counsel on each side, containing 
their decided opinions of the law, that the overt 
acts stated in the indictment did not amount to 
treason agreeably to the Constitution. That they 
would not have this law controverted, nor suffer 
any cases of construction in the British statutes 
to be cited. I presume the learned judge would 
scarcely have brooked such conduct in the jury, 
though the case is parallel with his own. He 
declares himself that the jury had a right to de- 
cide the law in that cause, and they would only 
have done what he himself did do, decided it 
without argument, having made up their minds 
at home, after hearing the indictment read on the 
prisoner’s arraignment. Had the jury adopted 
this conduct, which I fear the judge could not 
have tolerated, and had they persisted in it, the 
prisoner must have been acquitted, against the 
predetermined opinion of the court. Sir, not- 
vont the observation of Mr. Harper, that 
the court refused to grant a new trial in criminal 
cases in favor of life from motives of humanity, 
and not because they have not the power if they 
choose to exercise it. I must beg leave most ex- 
plicitly to deny this position. The court possess 
no such authority, nor have they ever attempted 
it in a single case within my recollection, and 
certainly the learned counsel produced no exam- 

le of the kind. Besides, the defendant states in 

is answer, that “he well knows that it is the 
* right of juries in criminal cases, to give a verdict 
‘of acquittal which cannot be set aside on ac- 
* count of its being contrary to law.” 

To bring the case home to the business and 
bosom of the respondent, let us suppose that when 
he first appeared before this honorable Court, sur- 
rounded by the able and eminent counsel which 
the laws and humanity afford him, you, Mr. Pres- 
ident, had presented to his advocates a paper con- 
taining the predetermined opinion of a Constitu- 
tional majority of the Senate, that if the facts 
contained in the articles of impeachment were 
substantiated by proof, that the respondent was 
guilty in law of high crimes and misdemeanors, 
for which he ought to be removed from office and 
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disqualified to hold any other under the United 
States, would he not have said, and with great 
justice too, that you had prejudged his case? 

he refined distinctions so eloquently urged to 
excuse his own conduct, would have vanished the 
moment the reality was experienced. The splen- 
dor of his sophisms, which have sometimes almost 
dazzled our eyes, would have been obscured by 
his own feelings. The instant the case was made 
his own, his conduct would have furnished us 
with all the evidence and all the arguments that 
would have been required. Had this court acted 
in such a manner, it would have given the re- 
spondent a volume of explanation on the subject 
of prejudging the law, which one of his counsel 
(Mr. Hopkinson) has stated he did not understand. 
But, thank Heaven, this tribunal has treated the 
respondent with that indulgence which is due to 
individuals in his situation. They have given 
him the full benefit of our equal laws. They 
have acted upon the humane and benevolent prin- 
ciples of our code, which presumes every man 
innocent until he is proved to be guilty. The 
laboring oar is on our side, and unless we satisfy 
the Senate by plenary evidence of his guilt, they 
must and will, I trust, acquit him. 

The examples of Lord Chief Justice Eyre and 
of Judge Iredell, in the charges which they have 
delivered to the grand juries, have been refer- 
red to, for the purpose of shielding the respond- 
ent. The cases are utterly dissimilar, and bear 
no analogy or resemblance to each other. Their 
charges contain a general definition or description 
of those offences which come under the cogni- 
zance of a grand inquest. When they do advert 
from peculiar circumstaness to particular cases, 
the opinions they express are always subject to 
correction; for whoever heard of a judge refusing 
to permit the counsel for an accused individual 
to controvert any doctrines delivered in his charge 
toa grand jury? This was not the conduct of 
Lord Chief Justice Eyre or Judge Iredell. What- 
ever sentiments they may have expressed in their 
charges, they were open to conviction, and per- 
mitted the counsel to indulge themselves in all the 
latitude of argument they considered necessary 
to their client’s defence. Would to God, that the 
respondent had imitated the examples which his 
own counsel have held up to our view! 

As the learned judge had formed this ea: parte 
opinion, to which he was determined to adhere, 
his advocates make a merit of his revealing it at 
the period he did, and they inform us that he 
might have kept it locked up in his own bosom, 
of which he alone kept the key, and have divulged 
it when it was too late to counteract it. But the 
express purpose of opening the budget was, to 
prevent the counsel from controverting the points. 
For the defendant, in his answer, expressly says: 
“The court held itself bound by the former de- 
‘ cisions, and would not therefore alter its opinions 
‘in consequence of any arguments.” Without 
this precious confession, we well know the effect 
of bias on the human mind. Such isits peculiar 
mechanism and constitution, that when an opin- 
ion is once formed on any subject, itis extremely 
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difficult to correct it, though erroneous. When 
once, therefore, the judgment was rivetted against 
the prisoner, before the season of exertion in his 
behalf comes round, the tongues of angels would 
have been insufficient for the task of changing it. 

The aid of precedent has been called in to just- 
ify this wide departure from principle, and it is 
contended that the opinion was correct in point 
of law. My honorable friend (Mr. Randolph) 
has detected and exposed the fallacy of this spe- 
cies of justification. I will remark that a great 
and respectable character (Lord Mansfield). has 
observed, that he is a most unrighteous and wicked 
judge who decides without hearing both sides— 
even when he decides correctly—because his 
judgment is the effect of chance or accident, and 
not the result of a fair, full, and impartial investi- 
gation. Precedents, let me observe, do not make 
the law, they are merely evidence of it; nor is 
the law to be absolutely decided by precedents, 
judicandum est legibus, nonexemplis, “If a judge 

conceives that a judgment given by a former 
‘court is erroneous, he ought not in conscience 
‘to give the like judgment, he being sworn to 
‘ judge according to law,” says Lord Chief Justice 
Vaughan. But Judge Chase deciares that, had 
he differed in opinion from former precedents, 
even in a capital case, he should have held him- 
self bound by them. But here let me ask what 
are those precedents to which he subscribes? It 
is not my intention to go at full length into the 
discussion of them, or comment at large on the 
law of treason. My object is, on this interesting 
occasion, to enter a solemn protest against doc- 
trines which would entail on us all the construct- 
ive treasons of another country, and to assign in 
a few words the reasons of my opinion. [am 
not to be deterred from my duty by the assertion 
that no counsel of eminence would controvert the 
principles laid down by the respondent in his ex 
parte opinion, more especially when characters of 
such high standing at the bar as Mr, Lewis and 
Mr. Dallas, have honorably and conscientiously 
opposed such monstrous doctrines. The Western 
insurrection in Pennsylvania was materially dif- 
ferent from the momentary disturbances in the 
counties of Bucks and Northampton. The prece- 
dents which arose from one could not be applica- 
ble to the other, and the cases of Mitchell and 
Vigol, which have been cited, are readily distin- 
guished from that of Fries, 

In the first, the combination was formed and 
organized to seize all records and papers, and to 
destroy all offices, to expel all officers in the whole 
survey. The insurgents traversed the country 
armed, seized papers, attacked offices, and drove 
officers out of the country. 

They seized and imprisoned the marshal, who 
escaped and returned to Philadelphia by a circu- 
itous route. 

They assembled at Cooche’s fort, consulted on 
the attack upon Colonel Neville’s house, marched 
thither in military array, summoned him to sur- 
render by a flag, set fire to his house, and destroyed 
his records. They assembled at Braddock’s field ; 
deliberated on taking the garrison at Pittsburg; 
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marched thither with that avowed object; but 
finding the garrison prepared for defence they 
filed off. 

They assembled after the proclamation, and 
after the militia were ordered to march. They 
avowed an intention to resist. They compelled 
the Government to negotiate. The leaders, Brad- 
ford and Marshal, fled on the approach of the 
army, and the insurgents generally accepted the 
terms of amnesty, as in a case of treason. The 
army was, however, maintained for sometime in 
the country. 

In the last, the people were illiterate, ignorant 
of the laws and language. They did not con- 
spire to act themselves, but to prevent particular 
inferior officers from acting, by making the assess- 
ments in particular townships. 

They acted like a mob, in obstructing the prog- 
ress of the officers by threats, hooting, &c., and 
once they took an officer’s tax list or papers, but 
immediately returned them. 

They assembled expressly to release or rescue 
a particular set of prisoners whom they called 
their neighbors. 

They rescued the prisoners, and withdrew with- 
out injuring or attempting to injure the marshal, 
or the tax officers who were at Bethlehem. 

They never suggested the idea of resisting the 
army. They dispersed as soon as the proclama- 
tion was issued, and they never met afterwards. 

The distinctions are striking and obvious. 

In the insurrection of 1794, the object was 
general; in the riot of 1799, it was particular. 

In 1794, the insurgents acted as assailants; the 
rioters of 1799 stood on the defensive, and only 
obstructed the officers in attempting to act. 

In 1794, the design of attacking a fort and re- 
sisting the army was deliberately formed, and 
overt acts committed to carry it into effect; in 
1799, the idea of attacking or resisting the mili- 
tary per of the Government never was sug- 
ested. 

. In 1794, the sedition act had not provided for 
combinations to impede the execution of a par- 
ticular law: In 1799 that act was in existence. 

In 1794, the outrage extended to the seizure of 
the marshal to prevent his executing any process, 
In 1799, it was confined to the release of a partic- 
ular set of friends and neighbors. 

The precedents, therefore, of Mitchell and Vigol, 
\"hich have been so much relied upon, did not, I 
humbly submit, apply to the case of poor Fries. 
But the defendant has dwelt much on the opinion 
expressed by Judge Iredell, in his charge to the 
petit jury on the former trial of Fries, notwith- 
standing the verdict was set aside, which was 
given on that occasion, and Judge Chase should 
have proceeded on the second trial, as little pre- 
judiced by any opinions on the former, as if such 
trial had never taken place. It appears from the 
testimony of Mr. Dallas, that so confident was he 
of the broad difference between the cases of 1794 
and 1799, that in the first trial he did not advert 
to the former, little suspecting that they would be 
considered as precedents for the latter. When he 
found, by the charge of Judge Iredell, that he did 
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unexpectedly rely upon them, his intention was, | ported. But, sir, to produce a case which happen- 


in the second trial, to direct his arguments to the 
manifest distinctions between them. In this, 


however, he was disappointed by the arbitrary | 


conduct of the defendant. Under these circum- 
stances, can this case be considered binding and 
obligatory ; or, is a single precedent to make the 
law, and absolutely prevent counsel from contro- 
verting it? 

The learned judge bolsters up his opinion by 
stating that, it is in conformity to the uniform 
opinion of British judges since the Revolution of 
1688. But these judges were bound by all the 

recedents which had previously occurred. And 
is every baneful exotic to be thus transplanted into 
our soil? If they are, I trust, however they may 
flourish in their native land, they may wither and 
die in our clime. The Constitution defines trea- 
son, and to that instrument alone we should 
look for a complete description of the crime. 
Those illustrious characters who formed it, no 


doubt supposed they gained a great point in thus | 


ascertaining with precision the offence. The 
precedent, Montesquieu justly observes, for the 
crime of high treason to be indeterminate or un- 
certain, is of itself sufficient to make any Gov- 
ernment despotic. The text of our Constitution 
is sufficiently plain without any British glossary. 
Let me earnestly recommend, on this point, with- 
out reading them myself, the perusal of the ob- 
servations of a learned and excellent judge (Mr. 
Tucker) the pure ermine of whose character is 
not sullied by a single stain, contained in his edi- 
tion of Blackstone’s Commentaries. On this 
American stock shall we ingrafi every scion which 
we can procure from the luxuriant wpas of Eng- 
land ? No. sir; I trust there will be found inde- 
pendent judges who will prune away such unnat- 
ural branches, and restore the original purity to 
the Constitution. 

The Court will indulge me, at this stage, with 
a few observations in reply to the authority from 
Keelyng, cited by one of the counsel (Mr. Hop- 
kinson) and which I had nearly omitted. They 
must have been extremely pressed when they had 
recourse to this case, where the Judges, the Attor- 
ney General, and the Solicitor General for the 
Crown met together in conclave to decide the 
fate of those accused of treason. Need I remind 
this intelligent Senate that this shameful transac- 
tion, this gross prostitution of justice, took place 
before the Revolution, and just after the restora- 
tion of Charles II., when pliant judges were se- 
lected to bring to punishment the innocent as 
well as the guilty. The island of Great Britain 
was at that period a common slaughter-house. 
Such was the savage thirst of the Government 
for blood, that they persecuted persons who had 
fled to the remotest parts of the earth. Is it not 
surprising that conduct, pursued at a time when 
proscription was the order of the day, should be 
produced, to justify the felondeat? It proves 
vastly too much. It evinces that, if precedents 
in evil times are to be implicitly followed, there 
is no offence, however great, no conduct, however 
flagrant, which may not be sanctioned and sup- 
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ed before the Revolution of 1688, to excuse the 
conduct of a judge who refused to hear authori- 
ties read prior to that period, is, I must confess, a 
singular incident in this trial. Independent of the 
consideration that the court themselves had thus 
predetermined the case of the unfortunate Fries, 
what must have been the effect on the minds of 
the jury summoned on the panel, who were pres- 
ent when this ex parte and extra-judicial opinion 
was published to them and to the world? The 
agitation produced at the bar has been described 
by the witnesses in such a manner, that you are 
capable of contemplating the sum, and of esti- 
mating the fatal effects which it must have neces- 
sarily produced in the case of the prisoner. 

I contend, therefore, from the respondent’s con- 
fession, and the testimony, that he is guilty of the 
first specification contained in this article; that 
he unfairly, and in violation of the plainest rule 
of duty, prejudged the case of Fries, without any 
reasonable excuse, much less justification for so 
doing. 

Not contented with prejudging the cause and 
prejudicing the minds of the jury who were to 
try the issue, he proceeded still further, with ad- 
venturous strides on untrodden ground. Appre- 
hensive that a single ray of argument must dispel 
the mist which he had raised, he determines that 
the counsel assigned by the court themselves shall 
not controvert before the jury the opinion deliy- 
ered in writing. They were directed to address 
themselves to the court, who would not, if we 
believe Judge Chase himself, in his answer, alter 
their opinion on the subject. And yet the respond- 
ent admits the undoubted right of the jury to de- 
cide both law and fact. 

It appears, from the history we have received 
of the case, that the counsel for Fries, knowing 
that the Attorney for the United States would 
rely on cases decided in England since the Revo- 
lution, wished to trace them to their origin. It is 
a fact which will not be disputed, even by the re- 
spondent, that, since the Revolution, the British 
judges have held themselves bound by the author- 
ity of cases previously decided. Sensible, then, 
that the determinations which resulted from the 
sanguinary precedents which the rude decisions of 
barbarous ages had established, would be urged 
against their client, the counsel for Fries desired 
to go to the fountain head, to expose the poison- 
ous source from which such streams flowed. Is 
there any member of this Court who can, for a 
moment, hesitate to pronounce their conduct cor- 
rect on this point ? Judge Iredell, whose example 
has been quoted, on the former trial, permitted it 
to be done. 

The advocates of Fries wished also to draw ar- 
guments in favor of the defence from some of the 
acts of Congress, particularly from the sedition 
law, as it is commonly called. Mark the objec- 
tion of the respondent: “Treason is defined in 
‘the Constitution. We can pay norespect to the 
‘ opirion of the representatives of the people of 
‘the United States on this subject. We will not 
‘hear them. Much time was wasted on the former 
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‘trial by citing and commenting on the statutes 
‘of Congress.” The opinions, however, of three 
or four British judges are entitled to great weight 
and consideration. Judges who never read or 
heard of our Constitution, but who paid the debt 
of nature before it existed. But the deliberate 
opinion of both Houses of Congress, and the 
President of the United States, evidenced by a 
solemn Legislative act defining and punishing the 
very offence, in my humble opinion, which Fries 
had committed, was not to weigh a feather in the 
scale. It might reasonably be supposed that the 
acts of Congress, though not received as authori- 
tative and decisive of the question, would be re- 
spected, and no person could have imagined that 
counsel were not to be permitted to read them. 
The Legislative body contained, at that time, 
characters well versed in Constitutional lore. 
The sentiments of men, however well acquainted | 
with the provisions of the Constitution, as a mat- 
ter of study and of duty, were not to be expressed | 
before a jury, to decide law and fact, for the pur- | 
ose of informing their consciences on legal top- 
ies. I will not detain you, by citing cases to 
prove that acts of the Legislature have been fre- 
quently received to assist the judgment even when 
deciding on a Constitutional question. An able 
and upright statesman (Mr. Madison) has declared 
at an early period of the Government, “that as to 
‘a doubtful part of the Constitution, an exposition, 
* may come with as much propriety from the Le- 
‘ gislature as any other department of Govern- 
‘ment.” The wisdom of judges has not always 
been thought so paramount to that of legislators, 
that they would not even hear their opinions. 
But, then, Fries was before the court, it was per- 
fectly irrelevant and highly improper to refer to 
an authority so inconsistent with the closet opin- 
ion of the court. I have generally understood, in 
the little experience I have had in courts of jus- 
tice, that opinions given without argument are 
never to be relied on, and I question whether any 
counsel in any court of justice, except where the 
respondent presided, would think of producing as 
authority, the singular document, prepared in his 
chamber, in a case which he had never heard ar- 
gued. His able defenders assert (in the very face 
of his own declaration, that his opinion could not 
be changed by any arguments) that the respond- 
ent was willing to hear the counsel for Fries. 
Such is the testimony of a witness, Mr. E. Tilgh- 
man, whose candor and impartiality are beyond 
the reach of suspicion, and to whom I give the 
most implicit credit. The learned judge did ob- 
serve that, “ nevertheless, counsel should be heard.” 
Considering that he was resolutely determined 
never to change his written opinion, one weuld 
suppose he might have agreed that they should 
range as widely as they pleased through the field 
of argument, and could have safely permitted 
them to talk until they were satisfied. This, how- 
ever, was not the fact. They were to be heard in 
his own way and on his own terms. His memo- 
rable expressions in relation to the cases which 
the counsel for the accused wished to cite and to 
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cases from Rome, Turkey, or France!” In this 
emphatic manner did he persevere in preventin 
any recurrence to the rotten foundation on whie 
the authority that the learned judge considered 
as conclusive was built. Was this imitating the 
conduct of Lord Chief Baron Eyre? Let any- 
gentleman peruse the trials of the honest Hardy, 
the upright Tooke, and independent Thelwall, 
and he will be struck with the difference of con- 
duct. Throughout those trials the court leaned 
to the side of the prisoners, as if, in the benevo- 
lent language of the law, they really were counsel 
for the accused. They manifested a becoming 
indulgence to the celebrated characters concerned 
for them, and when Mr. Erskine, that distinguish- 
ed ornament of the bar, who is not more justly 
admired for his shining talents than his inflexible 
unblemished integrity, by some animated obsere 
vations which proceeded from the warmth natu- 
ral in an honest cause, excited the feelings of the 
Solicitor General, the President of the court com- 
plimented him for the zeal and ability which he 
displayed in the cause of his clients. Messrs, 
Lewis and Dallas both declare expressly that the 
respondent said that they must address themselves 
to the court and not to the jury. I acknowledge 
that neither Mr. Tilghman nor Mr. Rawle, for 
whose characters I feel the greatest respect, recol- 
lect this particular fact, but surely this cannot 
Operate against the positive testimony of two wit- 
nesses; for though there may be an apparent con- 
tradiction to a superficial observer, there is no real 
difference between them. On the subject of posi- 
tive and negative testimony, let me refer this 
Court to what has already happened in the course 
of this very trial, where the advocates on both 
sides are attentively taking notes of everything 
which is said. The gentleman who closed the 
defence (Mr. Harper) mentioned that one of the 
Managers had stated that an impeachment was 
merely an inquest of office. I believe there is not 
a Manager who recollects that such an observa- 
tion was made (unless it may be the gentleman 
who made it) and yet there is not one of us who 
does not believe that it was actually made. It is 
precisely the same case with respect to the testi- 
mony of Messrs. Dallas and Lewis. There can- 
not be any exception taken, on this point, to their 
evidence merely because the other witnesses have 
not the fact impressed on their recollections. Let 
me observe, further, that Messrs. Dallas and Lewis 
particularly state that Judge Chase absolutely de- 
clared that the acts of Congress should not be 
read; the same remarks, which have just been 
made, will apply to Messrs. Tilghman and Rawle’s 
not recollecting that fact. By the Constitution 
every accused individual is entitled to the benefit 
of being heard by counsel. If the court will not 
permit the jury to hear, or the counsel to speak, 
any language which they do not approve, they 
deprive the accused at one and the same time of 
the right of trial by jury, and of the privilege of 
being heard by counsel. The learned judge states 
that the jury have an undoubted right to decide 
both law and fact, but in the same breath declares 


apply, must be recollected by this Court: “What! | that he is to be the exclusive judge of what is law. 
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This really reminds me of the story of the sailor 
in the play of the Tempest, who agreed that his 
comrade should be the Viceroy over the island 
provided he were Viceroy over him. Asit relates 
to the counsel you may as effectually deprive a 
prisoner of this benefit by preventing their speak- 
ing on the points which they conceive material to 
the defence, or by a rude course of overbearing, 
insulting conduct toward them, which will totally 
disqualify them for the task, as if you were to nail 
their lips or clap a padlock on their mouths. Such 
was the conduct pursued by the respondent in 
Fries’s case that, I hesitate not to pronounce him, 
on the strength of the facts, guilty of depriving the 
unfortunate prisoner of the benefit of counsel, and 
the jury of their Constitutional right. I do not 
contend that counsel should be permitted toread on 
a trial anything they please—an idle tale, a novel, 
or a farce—totally irrelevant to the issue; but I 
assert and maintain their undoubted right, in the 
case of Fries, to read and comment at large be- 
fore the jury on the statutes of Congress, and on 
those old precedents from which the modern ones 
sprang, like shoots from a parent stock, which they 
earnestly wished and desired. 

When deprived of their Constitutional privileges 
they would not degrade the independent character 
of the profession by becoming the servile instru- 
ments of the court. They disdained going through 
the mockery ofa trial, that their client might be 
hung according to form; and they retired with 
indignation from a tribunal which had reduced 
them to this distressing alternative. For this 
laudable conduct the Attorney General of Mary- 
land has been pleased to say, they ought to have 
been instantly committed to prison. What, sir! 
Send counsel to jail for insisting on their Consti- 
tutional right to address the jury at large on the 
law in a criminal case, and on a trial for high 
treason, and for withdrawing when compelled, by 
conduct unequalled in the annals of jurispru- 
dence, to abandon the cause of their client, and 
suffer professional ignominy and disgrace! So far 
am I fron; subscribing to this extraordinary opin- 
ion, that I think the gentlemen who defended 
Fries deserved a civic garland or a laurel wreath, 
for their manly firmness and dignified independ- 
ence. I wassorry, sir, to hear from the lips of a 
learned and respectable witness (Judge Winches- 
ter) that, in Maryland, it is the uniform practice 
in criminal cases to take the judgment of the 
court on points of law, and that although counsel 
seriously differed from them in opinion, it would 
be thought a high breach of professional deco- 
rum to attempt to controvert the point before the 
jury. When, however, I put a case of gross and 
palpable error in the opinion of the court, on a 
trial for a capital offence, and asked the witness 
whether he would not then argue the case before 
the jury, that able and humane judge replied that 
such a case would justify a departure from the 
ordinary course. et even in Maryland the 
court do not, I understand, decide the point until 
it is legally brought before them, and fuily dis- 
cussed. When the respondent, therefore, in the 
case of Fries, determined without hearing any 
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argument, and before the season of trial arrived, 
he should have recollected the memorable exam- 
ple recorded in Holy Writ. Even Omniscience 
would not condemn Adam without hearing him: 
“ Adam, where art thou?’ And shall man, 
“ Proud man, 

Drest in a little brief authority, 

Play such fantastic tricks before high heaven, 

As make the angels weep ?” 

We find the respondent, after he had thus com- 
pletely stripped Fries of the rey with which 
the Constitution and the laws of his country had 
clothed him, informing the disconsolate prisoner, 
almost in the very words of the execrable Jeffries 
to the unfortunate Sydney, that “ the court would 
be his counsel, and by the blessing of God, would 
serve him as effectually as his counsel would have 
done!” Gracious heaven! what must have been 
the deplorable situation of the accused, and what 
the emotions of his mind at that awful moment? 
Before a jury prejudiced by the court themselves, 
deprived of their rights, without counsel and with- 
out friends, standing on the verge of eternity. His 
senses must have sickened at the scene, and ex- 
piring hope reclined upon the tomb. But I will 
not attempt to portray it; my feeble powers and 
weak language lag far behind nature. 1 should 
do injustice to the subject, which you can better 
feel than I can describe. On your feelings, there- 
fore, I must draw for the deficiency of expression. 
It is truly singular that the respondent should rely 
on the circumstance of Fries’s counsel retiring 
from the case, as a ground favorable to the pres- 
entdefence. This is taking advantage of his own 
wrong, because it so happened (for the ways of 
the Deity are inscrutable to the human eye and 
intellect) that his illegal and unjustifiable conduct 
rescued Fries from the grave, after he had con- 
signed him to an ignominious tomb, and released 
the poor victim which he had bound to the altar. 
Yes, there was an overruling Providence who 
watched over the prisoner; there was, to use the 
language of the eloquent Curran, “a redeeming 
* spirit in the Constitution, which walked with the 
‘sufferer through the flames of the prosecution, 
‘and rescued him unhurt from the conflagra- 
‘tion.” The shameful occurrences on the trial 
of Fries reached the ears of the late President 
Adams. Through the then Attorney General of 
the United States, he requested from the counsel 
for the prisoners, a statement of the grounds on 
which they intended to rely had they been per- 
mitted to defend him. These were candidly and 
eT but with great clearness and perspicu- 
ity unfolded, and Mr. Adams, rising superior to 
the passions of the day and the folly of the times, 
with a firmness and humanity which did him infi- 
nite honor, stretched the arm of mercy to the 
devoted victim of party. Sir, 1 will venture to 
affirm, notwithstanding the confident manner in 
which it has been asserted, that the respondent's 
prejudicated opinion on the law of treason in the 
ease of Fries was correct, that, in questioning that 
opinion, I have the authority of Mr. Adams in my 
favor, evidenced by an official act, of which I fee! 
it would be impossible for me to speak in terms of 
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panegyric too lofty. As I cannot add to the eulo- 
gium of my honorable friend, Mr. Randolph, I 
will not, by any feebleness of expression, take 
from it. Is the respondent entitled to any share 
of the merit of this great and good action? Did 
he intercede at the seat of mercy? And yet, be- 
cause the life of Fries was saved by the justice 
and humanity of Mr. Adams, his counsel would 
almost persuade us that Mr. Chase had this object 
in view, when he adopted the conduct which he 
exhibited on the trial. He deprived him of an 
impartial trial by jury, the adamantine chain 
which secures the life of a fellow-citizen, and sus- 
pended his existence on the slender hair of Execu- 
tive discretion, and his counsel make a merit of 
the deed! 

Taking the conduct of the respondent alto- 
gether, in that unfortunate case, which will be 
remembered as long as virtue is revered or vice 
deplored, it exhibits a stupendous colossus of judi- 
cial despotism and legal injustice, which, stand- 
ing with one foot fixed on the rights of juries and 
the other placed on the ee of the accused, 
bestrode the prostrate Constitution and laws of 
the land, and with a look more fatal than that of 
the basilisk, threatened to destroy the liberties of 
our country, 

The case of Fries was succeeded by that of 
Callender. There is seldom one act of crying 
injustice without being followed by another. It 
is the misfortune, if not the fault, of the respond- 
ent, that his conduct compels us to unfold more 
than one solitary case, in which he grossly vio- 
lated his duty and the laws of the land. 

Callender had written a book, which I never 
saw until since the commencement of this trial. 
A wretched performance, which ought never to 
have excited in the breasts of the honest support- 
ers of the late Administration any passion but 
contempt. They should have applied to it the 
memorable declaration of one who once figured 
in political life, “a wise and virtuous Administra- 
tion is not to be battered down by mere paper 
shot.” The respondent, it appears, was furnished 
by one of his present setae (Mr. Martin,) when 
in the act of setting off for the district of Virginia, 
with a copy of this formidable work, which threat- 
ened destruction, in his opinion, to the Federal 
fabric. The book was ready scored to his hands, 
so that, with a single glance, he might discover 
the fatal passages. With this volume fora “vade 
mecum, or travelling companion,” he proceeded 
to Richmond to hold a cireuit court. Soon after 
his arrival a presentment was made and an indict- 
ment found against Callender. The miserable 
object of persecution was hunted up and down the 
country. At length he was discovered by the 
marshal and brought into court. To the indict- 
ment he pleaded not guilty, and able and eminent 
counsel appeared to defend him. To avoid any 
dispute about testimony in discussing this case, I 
shall rely implicitly on the evidence of their own 
witness, Mr. Robertson. The case of Callender 
is comprised by the second, third, fourth, and fifth 
articles, which specify the particular acts that 
were committed in violation of the law and of 
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his duty as a judge. I shall advert to the prom- 
inent grounds of charge in the order in which 
they occurred on the trial, without confining my- 
self to the order in which they are stated in the 
articles. 

Callender not being prepared with the testi- 
mony necessary to substantiate his defence, an 
affidavit was filed in due form, which stated am- 
ple grounds to postpone the trial of the cause, and 
upon which the court ought certainly to have 
granted a continuance. One oi the counsel for 
the respondent has read a rule of the Supreme 
Court, which declares that they will consider the 

ractice of the King’s Bench as forming the out- 
Gos for them. In the authority which I produced 
a few days ago, the general doctrine on the subject 
of postponing trials is laid down in aclear and shia 
manner. In the case of the King vs. D’Eon, the 
court of King’s Bench state very accurately the 
rule adopted for the postponement of a cause. It 
is only necessary to state in the affidavit that a 
material witness is absent, whom you have used 
your diligence to obtain, without the benefit of 
whose testimony you cannot safely proceed to 
trial, and that you expect to procure his future 
attendance. The affidavit of Callender stated the 
absence of witnesses whom he believed material, 
mentioned their names and places of residence, 
and the facts which he expected to prove by them. 
This was the very term when the indictment was 
found. What are the objections raised against 
the motion to postpone, founded on this affidavit, 
and the reasons urged in support of the respond- 
ent’s refusal to put off the trial? They are truly 
singular. One is a refined technical objection to 
the form of the affidavit, because it does not state 
in strict legal language that Callender expected 
to be able to procure at a future time the attend- 
ance of the witnesses. But he states facts which 
prove on the face of them, that by postponing the 
trial he could obtain the benefit of their testimony 
for he mentions the places of their residence, all 
of them within the United States. Isay the case 
is stronger than if, secundum formam, he had 
sworn that he could procure their attendance. 
When he tells where they lived, the court must 
have been satisfied on this point. However, the 
respondent assigns a curious reason, to be sure, 
for his conduct. If the witnesses who were ab- 
sent were actually before the court, and were to 
prove all that Callender had stated or expected, it 
would not have justified all the libellous passages 
that had been siniand from the book and thrown 
into the indictment. How was Judge Chase to 
know but that Callender had testimony as to those 
points on which his absent witnesses would not 
have deposed? I have ever understood it to bea 
sufficient ground of postponement, if a witness be 
absent who can prove any one material fact ina 
cause, and I never yet heard of a court after being 
satisfied of this, attempting to ascertain whether 
there were other witnesses who would prove all 
the rest of the facts necessary to substantiate a 
defence. This would be most effectually trying 
and deciding a cause upon a motion which was 
intended to prevent the trial of it at that time. It 
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is further contended, that any person who writes 
on political subjects should have all the docu- 
ments, vouchers, and witnesses, at his elbow to 
cig the truth of any fact which he asserted. I 

ave always thought that when a charge is pre- 
ferred against any man, it is time enough then to 
look for testimony to prove his innocence. In 
fact, there is no method which I know of by which 
he could procure the evidence of any individual 
until there was a case depending. All the exparte 
affidavits he could obtain, this honorable court 
know would be incompetent testimony. 

The respondent it seems was willing to post- 
pone it for a particular period, provided he would be 
presentatthe trial. Nay, he would goall the way 
to Delaware, and return again to accomplish an 
object he seems to have had so muchat heart. In 
my humble opinion this part of the Judge’s con- 
duct proves stronger than almost any other of his 
acts, the motives which influenced him. If I were 
to select any one circumstance to prove that his in- 
tentions were improper, I would lay my hand on 
this. “I will not postpone this important trial 
until the next term, because, according to the ar- 
rangement, I shall not then be on this bench, but 
[ will agree to delay it for a shorter period, and 
travel three or four hundred miles in order to ac- 
commodate Mr. Callender with my presence on 
the trial.” Did any lawyer ever hear of such con- 
duct? Did they ever hear of a court adjourning 
to a particular time, to try a single solitary case 
of a common misdemeanor ? 

I read a case the other day from Bacon, where 
the trial of an indictment was postponed until the 
second term from that in which the motion was 
made. I referred toanother case in Cowper’s Re- 
ports, where the court declared they would post- 
pone the cause for ever, as the witnesses were not 
within the power of the defendant, unless the 
prosecutor would agree that their depositions 
should be taken and read as evidence. 

Let us suppose that Callender had stated in his 
affidavit that he could not procure the attendance 
of material witnesses, because the process of the 
court would not reach them, and that the respond- 
ent himself had been of opinion that their testi- 
mony could not be taken by commission, the court 
possessing no such authority in a criminal cause. 
Ought he not under these circumstances to have 
imitated the humane example of a British judge, 
and to have told the District Attorney that he 
would postpone the cause until he consented that 
their depositions should be taken. He preferred 
acting ina very different way. As some of the 
witnesses were not within the power of the court, 
no matter how material their testimony might be 
to the defence, it was an argument sufficient in 
his own mind to order on the trial. of the cause, 
more especially as the affidavit did not state, what 
was never before required, that he had other wit- 
nesses ready to prove the residue of his case, pro- 
vided he could procure the evidence of those that 
were then absent, which was absolutely necessary, 
fully and completely to substantiate his defence. 
I take up this case and test the conduct of the res- 
pondent by the facts which at that time appeared 


before him, and not by any subsequent declara- 
tions of the counsel for Callender. Was there 
any legal cause of suspicion in the case, arising 
from any circumstances which have been related ? 
The wretched author of a vulgar, miserable per- 
formance, had been presented, arrested and in- 
dicted, and was about to be tried off hand. as if 
in a court of pie poudre, where busiicss is des- 
patched as quick as you can shake the dust from 
your shoes, when his counsel exhibited an affida- 
vit of the absence of material witnesses, and moved 
the court to postpone his trial to the usual course, 
And though strong legal grounds are laid before 
them, this reasonable request is refused upon the 
miserable pretexts whieh have been assigned. 
Despatch appears to have been a favorite object 
with the respondent in criminal business. But 
this extempore mode of proceeding, this impromp- 
tu method of administering justice, when an ac- 
cused individual is praying for time to collect the 
testimony necessary for his defence, is in perfect 
hostility with the humane spirit of our laws and 
the practice of every court with which I am ac- 
quainted. I have read asa maxim of law. that in 
capital cases no delay is long; and I should pre- 
sume, that in crimes of an inferior grade, a rea- 
sonable postponement, as the object cannot be to 
convict and punish innocence, ought certainly to 
be granted, and is enjoined in all the authorities, 
let us turn our eyes to whatever book of practice 
or precedent we may. I am far from thinking 
that there may not be such glaring violations of 
the law by those who are presumed to be best ac- 
quainted with it, as at first blush to prove that 
they were intentional, and proceeded from impure 
motives, not from ignorance, but design. 

Suppose a judge should sentence any person 
to the pillory for an offence which was by law 
suaiahable with a small fine, or condemn him to 
the whipping post fora crime, the penalty annexed 
to which was imprisonment. i presume in either 
case there would be no question about motives, | 
put these merely for examples, because I take it, 
whenever there is an unequivocal, glaring and 
manifest violation of any known principle, or settled 
rule of justice, with which a man well educated 
in the legal science, and more especially one who 
possesses the viginti annorum lucubrationes, cav- 
not be unacquainted, no doubt can arise whether 
he acted from honest mistake, or evil design. 
The case which was cited on this point by one of 
the counsel, (Mr. Key,) from Term Reports, does 
not apply on this occasion, That was an appli- 
cation to the court of King’s Bench for an infor- 
mation, which is a more summary mode of pro- 
ceeding than by indictment, and in such cases it 
is the practice of that court, unless very strong 
grounds are laid betore them, not to interpose their 
extraordinary power of granting an information, 
which deprives the accused party of the security 
and protection of a grand jury, and will compel 
the applicant to resort to the ordinary remedy of 
indictment. 

I do respectfully submit, for the reasons assigned, 
that the conduct of the learned judge, in refusing 
to postpone the trial of Callender, was a most 
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manifest violation of the principles of law, and 
was attended with such circumstances as render 
it highly improbable that it proceeded from a mere 
error in judgment. 

Let us examine the subsequent conduct of the 
respondent. And whilst we view him progress- 
ing with the case, we shall find him at every step 
deviating more widely from the course which he 
ought to have pursued. 

t is in evidence, thata person (Mr. Basset) was 
called to the book to be sworn as a juror, who sug- 
gested to the court facts, which, in my humble 
opinion, rendered him incompetent for that office. 

his suggestion was made from laudable motives. 
It proceeded from a conviction that he was not 
an impartial juror, whose mind had received im- 

ressions unfavorable to the case of the accused. 
He candidly stated to the court that he had seen 
in the newspapers extracts, said to be taken from 
the work called the “Prospect Before Us,” and 
that if the extracts were truly taken, he had formed 
an unequivocal opinion, that the book was a libel- 
lous publication, for he had made up his mind that 
the sedition law, as it is called in common par- 
lance, was perfectly Constitutional. This very 
work was the foundation of the indictment, which 
We may reasonably suppose contained, if not all 
the passages which had been scored by that pro- 
found lawyer the Attorney General of Maryland, 
a judicious selection of those that were most ob- 
noxious and offensive. I undertake to state as a 
correct principle of law, that upon an indictment 
for a libel, though particular sentences may have 
been culled by the prosecutor, the jury have a 
right to examine the whole publication, and to 
judge from the general context of the book, whe- 
ther the publication be criminal or not. This was 
universally allowed, even when the powerful tal- 
ents and commanding influence of a Mansfield had 
effected a monstrous innovation in the trial by 
jury, in cases of this nature; when, like the de- 
fendant, (but recollect not in a capital case, as on 
the trial of Fries,) he had reduced the jury to 
mere cyphers, and had usurped their powers, and 
arrogated for the court the right to decide what it 
was the duty and the province of the jury to de- 
termine. ‘The poor jury were to be confined to 
the mere fact of publication, and the truth of the 
inuendoes, and the court were to decide exclu- 
sively the law. 

It was reserved for that great and enlightened 
statesman, Mr. Fox, to restore the law to its an- 
cient uniformity, and revest in the jury that power 
in prosecutions for libels, which they possessed 
in every other criminal case. It will be remem- 
bered that in this arduous and laudable underta- 
king, he was supported by the eloquent Erskine, 
and the venerable Earl of Camden, who had _re- 
sisted, with that independence and integrity which 
strongly marked his dignified character, the new- 
fangled doctrines of the Court of King’s Bench. 
Since the libel bill has been enacted, in ail the 
cases which have occurred, the subject has been 
left at large with the jury. I recollect particular] 
on the trial of the King vs. Stockdale, which too 





were not tied down to the passages selected from 
the pamphlet, but were to compare the extracts 
with the whole publication, and judge for them- 
selves from the entire work, as to the guilt or in- 
nocence of the accused, and Stockdale was ac- 
quitted. If a juror had formed an unequivocal 
opinion, that the work entitled the “ Prospect Be- 
fore Us” was a libellous publication, he had in 
fact formed an unequivocal opinion on an indict- 
ment predicated on extracts, taken from that book. 
There is no logic which can destroy or evade this 
position, drawn from the facts. Observe the sub- 
ulety, with which the respondent eludes the most 
obvious principles. The question put by him to 
the juror was, “ Have you ever formed and de- 
livered an opinion on the charges contained in the 
indictment?” Remember that the indictment was 
not read to him, in order that he might know what 
it contained, and having understood its contents, 
be able to give a correct answer; he was called 
upon to declare whether he had formed and de- 
livered an opinion on what he had never seen, nor 
heard read, and, with sophistry exposed to vulgar 
inspection, the learned judge proceeds to state, 
that “he never saw the indictment nor heard it 
‘read, and, if he had neither read nor heard the 
*‘ charges, he was sure he could not form an opinion 
‘on the subject.” But how unjust was the con- 
clusion which the respondent drew from his prem- 
ises; for the indictment which Mr. Basset never 
heard read, when he came to read it, might be 
found to contain those very passages which he con- 
sidered as libellous; and how in the face of the 
fact, for the juror had decided “ The Prospect Be- 
fore Us” to be a libel, and the “Prospect Before 
Us” Judge Chase knew himself to be the sole 
basis of the indictment. Let us suppose that the 
respondent himself, after scanning with eagle eyes 
this terrible publication, had absolutely made up 
his mind that it was libellous, and had afterwards 
been called upon as a juror, on an indictment 
against Callender, which he had never seen or 
heard read, but which in fact was founded on this 
ublication. Would he pretend to say, because 
e did not know what the indictment contained, 
that it was impossible he should have formed an 
unequivocal opinion on the charges which com- 
posed it? I presume not. Behold then the imposi- 
sition which was practised upon a juror, who had 
made up his mind absolutely on the very question to 
betried. He might as well haveasked him whether 
he had formed and delivered an opinion on any 


indictment, of which he had never heard before, * 


as one which he had never read, and of the con- 
tents of which he was utterly ignorant. ‘To have 
asked Mr. Basset whether he had formed and de- 
livered an opinion on any particular case in the 
books with which he was entirely unacquainted, 
and if he answered from that circumstance in the 
negative, to have ordered him to be sworn, would 
have been just as proper as the course the judge 
pursued. Mr. Basset had formed an unequivocal 
opinion, that the publication for which Callender 
was indicted was a libel; and had delivered this 
opinion to bring it completely within the res- 
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ed, that the objection was not made by the ad- 
vocates of Callender, and that it proceeded from 
a mere suggestion of Mr. Basset. And which is 
the strongest case? I apprehend that where a 
juror, conscious of his impressions, from motives 
of delicacy, puts the court in possession of infor- 
mation, on which they were bound toact. Let 
me ask under these circumstances, whether Mr. 
Basset was an impartial juror? And doesnot the 
imperative language of the Constitution declare 
“ that in all criminal prosecutions the accused shal 
‘enjoy the right to a speedy and public trial by 
‘an impartial jury ?”’ ith this plain provision 
on my side, I want not the glossary furnished by 
the authorities which have been cited by the 
counsel for the respondent. Nor can it be neces- 
sary to enter into a critical examination of them, 
as we have a case determined in our own courts 
on the motion for a new trial, made on behalf of 
Fries. On that occasion, this honorable Court 
will find, that all the precedents relied upon 
at this time were adduced and urged. The pas- 
sages from Brooke, Roll, Viner, and Trials per 
Pais, were cited. The law at large and the law 
abridged, were brought before the judges, who de- 
cided after a solemn argument in favor of a new 
trial. Thissingle case is suff-icnt to overturn the 
authorities, in which the respondent’s counsel ap- 
pear to repose such implicit faith, What were 
the facts on the motion for a new trial in Fries’s 
case? After a verdict of guilty, an affidavit was 
made that one of the jurors had said that Fries 
—_ to be hung. Mr. Basset, this court will re- 
collect, in effect declared as positively that Callen- 
der ought to be convicted. r. Basset had formed 
an unequivocal opinion, that the publication for 
which Callender was indicted, wasa libel. This 
opinion, to bring it completely within the respond- 
ent’s rule, he delivered in open court at the mo- 
ment of being sworn asa juror. That certainly 
was giving an opinion that Callender ought to be 
unished. But the juror in Fries’s case, when con- 
ronted with the witnesses who deposed to his 
declaration, denied having made use of the ex- 
pressions imputed to him. 

I do therefore most sincerely believe, that the 
respondent decided against the principles of law 
and the plain letter and spirit of the Constitution, 
when he directed Mr. Basset to be qualified as a 
juror on the trial of Callender. He decided also 
against the just construction of his own rule, con- 
tained in the question which he had addressed to 
‘the jury, and gave it an interpretation which ren- 
dered it equally ridiculous and absurd. The ques- 
tion must have presupposed the juror acquainted 
with the contents of the indictment, and must 
have been predicated on this principle. Any other 
supposition would render it not merely idle and 
nugatory to be put, but truly nonsensical; and 
yet the respondent made his being ignorant of the 
charges in the indictment the pretext for swear- 
ing him on the jury. So far as relates to the 
delivery of an opinion which he had previously 
formed, Mr. Basset, in answer to an interrogatory 
which was put to him by me, replied, that he did 
publicly, in open court, pronounce the opinion 


which he had formed of “The Prospect Before 
Us,” from the extracts which he had seea in the 
papers, Here then is proof that he did deliver jy 
the most solemn and public manner an opinion 
on the subject, from which, on his oath asa juror. 
for he was just about to be qualified. he panel not 
depart without subjecting himself to ignominy 
and the severest reproach. ; 
The point is, I. humbly conceive, too plain to 
require any further comments, and I shall pro- 
ceed to another extraordinary circumstance which 
occurred on this trial, which I am sorry to say 
was characterized by so many and such strange 
modes of proceeding, that I think we might safely 
challenge the profoundest researcher in the judi- 
cial history of England to furnish a parallel. Le: 
me remark, that all the questions proposed to the 
witnesses, on the part of the prosecution, were put 
ore tenus. The tongue and not the pen pro- 
pounded them. As soon as the examination be- 
gan on the part of the defendant, or to speak more 
correctly, before it commenced, the tables were 
turned, and the counsel of Callender were di- 
rected to reduce to writing the questions which 
they wished toask. Thisis proved to bea novelty 
in trials of this nature. If so, was it an innocent 
novelty? Why embarrass the counsel for the 
prisoner with an unusual and unprecedented reg- 
ulation, and compel them to do that which they 
did not require on the part of the prosecution. 
This extraordinary measure has been attempted 
to be excused, because this honorable Court has 
adopted, though partially, the same rule upon the 
request of any of its members. The large num- 
ber of judges, of which this dignified tribunal is 
composed, rendered such a rule necessary and 
proper. It flowed from the very nature and con- 
stitution of this court, and is agreeable to constant 
and general usage. The two cases bear no re- 
canteens nor similarity toeach other. The rule 
operates here equally and fairly, let the question 
come from what quarter it may, whether from 
the Managers or the counsel, or whether it be pro- 
posed by any member of this honorable body. 
The counsel for Callender submitted to this new 
law of the court, promulgated at the instant it 
was to be executed, and suited to the case before 
them. They reduce the questions which they 
wished to ask Colonel Taylor to writing. Imme- 
diately an objection is raised against them. And 
if it were not already known to this honorable 
Court, 1 am sure no member could guess what it 
was. The respondent had first inquired of them 
what they intended to prove by the witness, and 
then insisted that their interrogatories should be 
committed to writing. It will be recollected that 
from the miserable trash of Callender, the prose- 
cutor had picked and culled here and there the 
most noxious and loathsome passages. Every o!- 
fensive paragraph constituted a separate and dis- 
tinct charge. The charges were of course nume- 
rous. The following sentence was selected as the 
ground of two of them. Alluding to the late 
President Adams, the publication says, “ He was 
‘a professed aristocrat. He had proved faithful 
‘and serviceable to the British interest.” The 
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assage itself contained two distinct assertions, 
Poth of which had been charged with the proper 
inuendoes, to explain the intentions of the author, 
and the tendency of the expressions as highly 
criminal in the indictment. The District Attor- 
ney, it a from the note taken by Mr. Robert- 
son of his argument, considered the term aris- 
tocrat, used in the common political or party 
acceptation, with the views of Callender as particu- 
larly offensive and libellous. Contrary to the pre- 
cipitate opinion of the respondent, he considered 
the assertion that Mr. Adams was a professed 
aristocrat, a substantive offence of itself. Colonel 
Taylor’s testimony it was expected would go to 
prove the truth and justice of those observations 
of Callender’s. It often happens that counsel are 
not accurately informed of all that a witness can 
depose. From the questions drawn up in haste 
by Mr. nr to be put to Mr. Taylor, the respond- 
ent drew the inference, but, in my humble opin- 
ion, very erroneously, that Colonel Taylor’s tes- 
timony would not go the whole length of sub- 
stantiating the facts necessary to evince that Mr. 
Adams was a professed aristocrat. and that he was 
faithful and serviceable to the British interest. 
He thought it could only prove part, and there- 
fore rejected it as inadmissible. For this opinion 
Mr. Robertson states, that the judge declared that 
“he took the responsibility on himself, and risked 
his character on it.” His reasons were neither 
solid nor plausible. He stated that the passage 
constituted an entire charge, and every part of it 
must be proven, or none at all. Ifa person had a 
respectable witness as to part,and another equally 
respectable as to the residue, he would examine 
neither, because singly taken their testimony 
would not go to all the charge. It is seldom, in- 
deed, any party can make out his whole case by 
one solitary witness, and when it does happen it 
is always suspicious. When an individual is se- 
lected to prove all that is required, agreeably to 
the rule of the respondent, no objection of this 
kind would occur. But is not that case much 
stronger where a number of witnesses appear, each 
ready to depose to the particular facts within his 
knowledge, and where the sum or aggregate of 
their testimony furnished a complete answer to 
the charges, however numerous ? 

I may safely venture to say, that in the annals 
of any courts of justice or injustice under Heaven, 
such an exception of testimony is not to be found. 
The Chief Justice of the United States, a gentle- 
man every way well qualified to judge, declares 
that he never heard of such an objection before. 
It is without precedent, and in violation of every 
rule of the law of evidence. The idea is too ab- 
surd to be dwelt upon. It is too distorted in prin- 
ciple to admit of consistency in practice. It is 
contraband in law, and can only be smuggled by 
the address with which it was introduced. It re- 
quires great talents and ingenuity for a moment 
to hide its deformity, and in vulgar hands it would 
become truly ridiculous and contemptible. It is 
utterly indefensible ; and the respondent’s counsel 
themselves have felt it incapable of being justi- 
fied. They have attempted to excuse it, by en- 
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deavoring to show that the learned judge was not 
influenced by bad motives. For my part I con- 
sider it so flagrant that I can ascribe his conduct 
to no other, especially when taken in connexion 
with the facts and circumstances proved by the 
evidence. This will lead me to make a few re- 
marks on the quo animo, with which he acted 
throughout the whole of this transaction. On 
this topic the evidence is copious and pointed. 
We have been charged with destroying the confi- 
dence of society, because we have given evidence 
of the declarations of the respondent made to Mr. 
Mason. These have been stated with all that 
delicacy which is characteristic of the gentleman. 
I do not discover from the manner or the circum- 
stances, that the respondent’s conversation with 
Mr. Mason was a confidential one. If I did, I will 
candidly acknowledge I should feel little disposed 
to trespass on the walks of private life. It was 
said to have taken place at an unguarded mo- 
ment, and that every unreserved expression should 
not be tortured into an accusation. Let us bear 
in mind that the respondent was a judge of the 
land, and about to depart to Virginia to perform 
the duties attached to his office. He had then in 
his possession a copy of Callender’s work, and de- 
clared he would teach the people of Virginia to 
distinguish between the liberty and the licen- 
tiousness of the press, and that if the State was not 
too much depraved to furnish a jury of good and 
respectable men, he would certainly punish Cal- 
lender. If we pursue him on his way to Rich- 
mond, we find him in the stage asking a perfect 
stranger whether he had everseen “The Prospect 
Before Us,” and expressing a wish that Callender 
had been hanged. He actually proceeded to Rich- 
mond with the scored book in his pocket, which 
was delivered to the jury, and Callender was con- 
victed and punished. ii is said by his counsel, 
that these declarations of the respondent’s were 
not made in earnest, they were mere jests. I sus- 
pect Callender did not find themso. Like the 
fable of the frogs, it might have been jest and 
sport to Judge Chase, but it was cruelty to him. 
Sir, I will not dwell longer on those unpleasant 
and painful circumstances. This honorable Court 
can and will duly appreciate them. Much more 
might be said on this case, but [ will leave the 
task to abler hands than mine. My honorable 
friend will do ample justice to those points which 
I have omitted. 

From Virginia, flushed with success and elated 
with his triumph over Callender, the respondent 
hastened to Delaware. The night preceding the 
day on which the respondent was to hold the 
court, he lodged at the village of Christiana, about 
five miles distant from the court-house. From 
this place he rode into Newcastle the next morn- 
ing with Dr. William McMechin, who was sum- 
moned as a grand juror to the court, and it is in 
evidence, was actually sworn on the panel. This 
is the very man, who, it is represented, gave the 
respondent the information relative to the sedi- 
tious printer. As a grand juror it was his duty 
to communicate to his fellows any offences against 
the laws of the land which had come to his know- 
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ledge, and it was the duty of the grand jury to 
present every criminal act punishable by the laws 
of the United States. Weare bound to pronounce 
that Mr. MeMechin put the rest of the grand jury, 
for he was sworn so to do, in complete possession 
of all the information which he communicated to 
the respondent. With these circumstances, the 
respondent was perfectly well acquainted. He 
saw with his own eyes the very man empanelled 
on the inquest who had opened the budget to him, 
and knew it was his duty to unfold the intelli- 
gence to his brethren. The respondent proceeds 
to deliver an appropriate charge to the jury—a 
charge free from all those blemishes which stain 
a subsequent performance of the same kind. He 

resented to their view in chaste and eloquent 
anguage the proper subjects for their inquiry. 
In my humble opinion it may have been equalled 
but never excelled. I considered it, according to 
my poor judgment at the time, a perfect model ; 
the most finished piece in style and substance that 
I ever heard addressed to a grand jury. Had he 
stopped here he would have been an object of 
praise rather than complaint. Had he been con- 
tented with discharging his official duty he would 
have been entitled to our thanks, rather than me- 
rited an accusation. 

The grand jury retire to their chamber, and af- 
ter some time return to the box. To the credit 
of the then marshal of the Delaware district, I 
must observe, that he had manifested on that oc- 
casion, (as I know him uniformly to have done, 
even when the storm of party raged with the 
greatest violence) in the selection of his Naegese an 
independence becoming the responsible station 
which he filled. They were not men of pliant 
tempers, nor were they carefully culled from the 
ruling sect, but chosen without respect to party, 
from the most respectable of both sides. It gives 
me great pleasure to speak of such conduct, be- 
cause I wish to hold it up as an example. The 

rand jury were asked by the clerk in the usual 
orm, “have you any bills or presentments to 
make?” Their foreman respectfully answered 
they “had not.” On this, the judge could no 
longer bridle his temper. He had anticipated 
perhaps a treat from the prosecution of an obnox- 
lous printer, and expected to regale his palate with 
a favorite dish. Provoked by disappointment, his 
passion burst into a flame, and he condescended 
to stoop from his bench, for the purpose of seizing 
on his prey. It was at this period he betrayed 
emotions so highly reprehensible, and so very un- 
suitable to the dignity of his situation. In atone, 
well adapted to the exceptionable language, he 
observed to the grand inquest “What! no bills or 
presentments?” This was matter of astonishment 
to him, and he proceeded to make the observations 
so correctly described by Mr. Read, the District 
Attorney of Delaware, a gentleman of irreproach- 
able life and manners, whose character is not only 
unimpeached but unimpeachable, and Mr. Lea, 
one of the grand jury themselves, to whom part 
of the observations were addressed, a merchant of 
established reputation, and as a man respected by 
all who are acquainted with him. Sir, after the 
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observations I have made on positive and nega- 
tive testimony, I will not stop to demonstrate 
that everything stated by Mr. 
was said, though not recollected by some other 
witnesses. I will barely mention that all the 
extra-judicial remarks of the respondent were ad- 
dressed to the grand jury or to the district attor- 
ney. They must, therefore, naturally be presumed 
to have paid the strictest and closest attention to 
all that fell from the learned judge, and we have 
produced one of the grand inquest themselves, 
and the district attorney, to prove the language he 
used. I feel confident under these circumstances, 
that implicit credit will be given tothem. Iam 
also convinced that the statement made by the 
respondent is scarcely more favorable to his cause. 
The grand jury repeat, to the interrogatory put to 
them by the respondent, the answer which they 
gave to the previous question of the clerk, and te- 
quest additionally that they may be discharged, 
as many of them were farmers, and it was hay 
harvest, a very busy season with them. But no 
matter for that, the business of the persecution, 
for 1 will not say prosecution, must go on if pos- 
sible. The judge would not discharge the grand 
jury on the first day, agreeably to general practice, 
as proved by Judge Bedford, though pressed so to 
do. He proceeds to give them information of the 
seditious temper which had manifested itself in 
the State, and particularly in Newcastle county: 
a county, which, suffer me to say, is well known 
from its old and unshaken patriotism from the 
Revolution to the present day. But he did not 
stop here, he proceeds to mention a seditious 
printer, point out the place where he lived, and 
the borough of Wilmington, justly celebrated for 
its uniform attachment to the cause of republican- 
ism, and, according to his own answer, to specily 
the title of his paper, and just as his name was 
escaping from his lips, a returning sense of pro- 
priety checked his speech. Sensible how deeply 
he had committed himself already, he paused for 
reflection. But he had gone too far to effect a safe 
and honorable retreat. He calls on the district 
attorney to know if a file of the papers cannot be 
had. Some officious person offers to procure them, 
and the respondent directs the district attorney to 
examine them and lay them before the grand 
jury, who are ordered to attend the next morning. 

hey do accordingly attend, the file of the papers 
is laid before them and examined. Behold, after 
all his exertion, the respondent had his labor for 
his pains; after all this noise and bustle monies 
parturiunt, and not even ridiculus mus nascitur. 
The grand jury return once more to the box with- 
out any bills or presentments, and the learned 
judge with admirable address covers his defeat. 
Such appears to have been his conduct on that 
memorable occasion. Where is the law or the 
authority which gives him the power to goad the 
grand inquest to indict an individual, or vests 10 
him the right to order a district attorney to search 
for criminality? Is the judge himself authorized 
to hunt up offenders? Or is he justified in pro- 
nouncing a person guilty of sedition before he |s 
charged with the offence? Remember, though 
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he did not mention the name of the printer, he 
confesses himself that he named his paper, and 
id certum est quod certum reddi potest. Instead of 
ronouncing sentence of condemnation on a person 
fore he has been accused, the benevolent language 
of our laws commands the judge to be his counsel 
when the constituted authority of the country has 
ut him on histrial. If this conduct be not a vio- 
fation of his duty, if it be not a case of plain and 
lpable misbehaviour, I know not what is. 
Mr. Harper. The judge did not undertake to 
ronounce sentence on his guilt, or innocence. 
He gave the information as he received it. 

Mr. Ropney. I am now arguing from what I 
consider in evidence; I am speaking from a copy 
of the deposition of Mr. Read, taken last winter, 
in which my honorable colleague, (Mr. Nicuot- 
sON,) has remarked the very expressions used by 
the witness when he gave his testimony on the 
trial, and which literally corresponds with his 
former deposition. 

The Presivent (Mr. Burr.) Proceed, sir, if it 
differs in any respect, the Court will mark the 
difference. 

{Here Mr. Rodney referred to Mr. Read’s de- 
position, and contended that the respondent gave 
as matter of information part of what he stated, 
but as to the residue, he undertook to assert it; 
and proceeded.} But, sir, if it is all to be con- 
sidered as matter of information, let the respond- 
ent’s rule in Callender’s case operate upon him- 
self. His language there was, you should have 
the proof at your elbow for everything you publish. 
Do unto others as you would have others to do 
unto you, is a goldenrule. He undertakes on the 
credit of another to inform against an independent 
citizen, and to bring him before the accusing 
power of the country, who by their solemn act, 
With one voice pronounce him innocent. A judge 
who ought to set an example to the nation, and 
more especially one who had just returned from 
eens a person for communicating to the pub- 

ic information which he had received from others, 
appears guilty of pronouncing from the bench a 
libel on the character of a county and of an indi- 
vidual, and contends in the face of his own doc- 
trine there is no guilt or criminality in it. But 
this predetermination of a case not before him, is 
in my humble opinion extremely reprehensible. 
To show that the respondent is not culpable, a 
precedent from the State of Pennsylvania is cited. 
Much as | venerate the character of the then 
Chief Justice of that State (Mr. McKean) and 
esteem him dear as a man, (I should be lost to the 
sense of gratitude if I did not,) I cannot in the case 
alluded to, subscribe to the precedent which he 
established. But even that is clearly distinguish- 
able from the one under consideration. Mr. Cob- 
bet. who undoubtedly was a man of extraordinary 
talents, not merely for invective and abuse, but 
for the strength, simplicity, and originality of his 
style, however much I may dislike the monstrous 
principles which he espoused, had been previously 
bound over for various supposed libels against 
characters peculiarly the objects of protection 
with the laws of this country. This may be con- 


sidered as an inchoate accusation, and may have 
led Mr. McKean to make the observations which 
he delivered on that occasion. 

Though Ido not, Mr. President, perceive m 
voice fail me, I feel myself so exhausted wit 
standing such a length of time this morning, be- 
fore the court adjourned for half an hour, and so 
long since that temporary relaxation, that I find 
myself unable to continue any longer on my feet. 

The Court adjourned until the next morning; 
when Mr. Ropney proceeded as follows: 

Mr. President—Before I resume the discussion 
of the Delaware charge, I beg leave to return my 
sincere thanks to this honorable Court for the in- 
dulgence which they were kind enough to grant 
me last evening. It is the first and most sacred 
principle in our criminal code that a man is pre- 
sumed to be innocent until he is proved to be 
guilty. The counsel for the respondent have 
strenuously urged this principle, and wish it to 
govern the case of their client. Iam willing to 
give him the full benefit of it. But did the judge 
himself act in conformity to this in Delaware ? 
No. He did undertake to denounce a person guilty 
of a crime, before he was charged with the com- 
mission of any offence. Did he allow an inde- 
pendent printer who would not sacrifice the free- 
dom of his press, on the altar of the Baal, or the 
Mammon of the day, the advantage of those prin- 
ciples which his counsel now claim for him? He 
did not. He pronounced the absent man guilty 
without waiting to see or hear him. Upon the 
mere say so of another, he took the risk upon him- 
self, to tell the grand jury there was a printer of 
libels against the Government, when his inform- 
ant was one of them, and even after they had re- 
turned, without any bills or presentments. It 
manifests a deliberate persistence in accusation, 
which I will forbear to qualify by the proper 
terms. The grand jury, upon a careful examina- 
tion of the very documents on which he relied, 
can find nothing libellous, nothing seditious, and 
the contemplated victim is thus preserved by the 
integrity and the independence of a jury of his 
fellow-citizens. 

The conduct of the learned judge at the circuit 
court in Maryland, furnishes, I consider, one of 
the strongest articles of impeachment. I had in- 
tended to have dilated very much at length on 
this charge, but the fatigue of yesterday has really 
indisposed me, and I have already trespassed too 
much on your time. 

Every member of this Court must have been 
sensible of the impropriety of the respondent’s 
conduct on that occasion. Every reflecting man 
must be decidedly opposed to the idea of blending 
political discussion, with the legal observations 
which ought to proceed from the bench. A party 
harangue little comports with the temperate and 
learned charges to be delivered by the president 
of acourt. The character of an electioneering 
partisan, whose rostrum is a stump, or whose stage 
is the head of a hogshead, is utterly inconsistent 
and incompatible with that of a grave and upright 
judge. The duty of a judge is to expound the 
laws, and not to exercise the office of a censor 
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over them, and much less to disgrace himself by 
reprobating them in a manner calculated to excite 
groundless alarm and apprehensions in the minds 
of the people, and to alienate their affections from 
the Government. Every man in his individual 
capacity possesses the undoubted right to advo- 
cate the political principles which he believes 
most beneficial to his country. The respondent 
as an individual is entitled to this privilege in 
common with his fellow-citizens, —_ to the free 
exercise of his splendid talents in sucha case. 
But does this | rien him asa judge in his judicial 
character, and from the judgment seat, to preach 
political sermons, and impose his private dogmas 
on the people, under the garb of administering the 
laws ? Sophistry may for a moment confound two 
things perfectly distinct in their nature and effect, 
but the mist vanishes before the light of argument. 
I most ardently desire that the sanctuary of 
justice may not be profaned by the unhallowed 
spirit of party. The law, like the gospel, should 
be no respecter of persons, whatever may be their 
political sentiments. The virtue and integrity 
of a judge should keep him within the line of his 
duty, and form an eternal barrier against the 
encroachments of party prejudices and partiali- 
ties. If politics are forbidden to enter, or even 
to approach a court of justice, neither judge nor 
jurors will feel those sensations which disqualify 
them for the impartial discharge of their respective 
duties. Though party may rage with violence and 
agitate the country, all will be calm and tranquil 
in acourt,in which every man’s property, liberty, 
and life, will find a safe harbor. This should be 
inculeated by lessons and by examples, as a pri- 
mary ee in our Jaliniabeputet. Iam happy 
to find that we all agree on this great and essen- 
tial point. It is the anchor of hope amid those 
storms and tempests in which it is the will of Pro- 
vidence that all human affairs should sometimes 
fluctuate. The learned counsel, though they ac- 
knowledge the conduct of the respondent to have 
been imprudent, improper, and indiscreet, attempt 
to justify it by the production of charges, which 
wear a political aspect, delivered during the Amer- 
ican Revolution. I will enter my protest against 
those, even at so turbulent a season ; but none that 
have been produced furnish any grounds of defence 
to the respondent. In no instance which has been 
cited, have they attempted to exclaim against the 
very Government from which they received their 
commissions. We behold the defendant, a judge 
of the United States, passing judgment of con- 
demnation on the laws which he was bound to 
conform to, and execute, and with the policy 
of which, in his judicial character, he had nothing 
to do. Much pains was taken in the examination 
of the testimony to disprove a fact the defendant 
himself admits in his answer; to show that the 
respondent did not censure the Administration 
when he himself has furnished us with a copy of 
the charge in which he condemns in the strong- 
est manner one of the most prominent acts which 
have — since a change took place in the poli- 
tics of the country. He reprobates the late law 
abolishing the judicial establishment, made under 
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the late Administration. To this law the Senate, 
who in their Executive capacity form a material 
part of the Administration, gave their consent, 
and the President, who is at the head of affairs, 
gave his approbation. And yet gentlemen con- 
tend that the respondent uttered nota syllable 
against the present Administration! Is it nota 
plain, incontrovertible act of misbehaviour in a 
judge to denounce the very law under which he 
was then exercising his functions, and to hold it 
up to the people as shaking to the foundation the 
independence of the national Judiciary ? 

It will be conceded that there yet exist State 
jealousies against the General Government, the 
acts of which are closely watched and scrutinized. 
When the Constitution of the United States was 
framed, it was the legitimate offspring of a liberal 
spirit of accommodation which reconciled jarring 
interests, discordia semina rerum. It requires 
the patriotic exertion of every good man to pre- 
serve and to promote a reciprocal cordiality be- 
tween the General and State Governments. The 
officers particularly of each should manifest a 
respect and reverence which would inspire at once 
confidence and attachment. What language can 
express the a the respondent, when 
from the bench of the United States he undertook 
to thunder anathemas against the act of the Legis- 
lature of an individual State! Was this a part 
of his duty, or was it not? Can there be a doubt, 
sir, but that it was a gross violation of his duty, and 
that the respondent well knew itat the time? Yet 
such were his unbridled passions and his uncontroll- 
ed prejudices, that, regardless of the station which 
he held, and the dignified post which he occupied, 
he did not hesitate to commit the character of 
the United States by conduct which must have 
irritated the audience against the government of 
Maryland and its officers. If ever a mobocracy 
take place in this country, it will be brought 
about) such instruments and such conduct. Let 
those clothed with the laws become the violators 
of them, let the judges of the United States issue 
fulminations against the measures of individual 
States, and the judges of the different States re- 
taliate, by declaiming against the acts of the Gen- 
eral Government, and the consequences are easily 


| foreseen. 


When a poor miserable object like Callender, 
without character and without influence, censures 
the measures of our Administration, or reprobates 
an unconstitutional law, the respondent consid- 
ered him guilty of a crime and deserving of pun- 
ishment. Buta man elevated to the bench may 
declaim in the strongest language against any 
measure or law of the United States, or of an 
individual State with perfect impunity! Recollect, 
sir, that if the defendant be justified in reprobat- 
ing a single law of the United States, he has the 
right to reprobate them all indiscriminately. It is 
without question the duty of a judge to inculcate 
a respect and a reverence for the laws of the land. 
But, sir, the respondent, so far as he was able, has 
endeavored to excite the indignation of the people 
against them, and to terrify them into an opposi- 
tion to measures which he has chosen from the 


PAE neal ah ag SARS 





Ne OCR ER RR ae aE REE EO 





Tian gle PAM LIAL 2 











641 HISTORY OF CONGRESS. 642 











bench to denounce, by the dread of a mobocracy 
and other alarming stories unworthy the columns 
of a common newspaper, and scarcely equalled 
since the days of the Rye House, and of Titas 
Oates. 

Mr. President, I have now gone through the 
several articles of impeachment, and submitted 
to your consideration the remarks which I had to 
offer in illustration of the subject. Permit me, 
before I conclude, to observe, that in this country, 
no ignominious punishment follows upon a con- 
viction by impeachment. Your sentence cannot 
extend so far as to hurt a single hair of the re- 
spondent’s head. In England, the power to pun- 
ish is unlimited, and has been but too often exer- 
cised with cruel, unrelenting severity. With us, 
it seems intended to restore and to preserve the 
purity of office, rather than to punish the offender 
by a penalty proportioned to his guilt. Remem- 
ber, if this honorable Court acquit the defendant, 
they declare in the most solemn manner, and their 
sentence will be of record, that he has on all the 
occasions to which I have adverted, behaved him- 
» self well, in a manner becoming the character of 

| a judge worthy of his situation. They sanction 
every act which he has committed, and proclaim 
them to the world as examples which ought to be 
followed. Sir, they in effect adopt every part of 
his conduct and make it their own, thus partici- 
) pating in the actions and transgressions proved 

| against him by the testimony. This is indeed a 
; serious consideration. Are the members of this 

Court prepared by a solemn judgment, which, 
_ proceeding from a tribunal so elevated, will have 
' a powerful and commanding influence, to sane- 
_ tion by their high authority the conduet of the 
| respondent? No, sir; I trust that they will em- 

brace the present opportunity of diepluying the 
virtue, the purity, and the energy of our republi- 
can Government, and that, in pronouncing the 
sentence which they may pass, they will erect a 
beacon, by which future judges will avoid the 
rocks on which the respondent now lies ship- 
wrecked. 

Sir, I have the fullest confidence, that if in the 
opinion of the members of this Court the respond- 
_ ent be innocent, they will have the independence 
_ to acquit him, and I entreat them to do so. On 
the other hand, if he be guilty, they will have the 
firmness to convict him. 

With a sincere and a fervent hope that the Su- 
preme Ruler of the Universe may so govern the 
decision of this case, that it may punish guilt, 
_ but protect innocence, I cheerfully submit it to 
_ the consideration of this honorable Court. 








Wepnespay, February 27. 


Mr. RanvoLpn.—Mr. President: After the very 
| long and able, though (as I fear it must have 
proved to this honorable Court) tedious discus- 
> sion of this important subject, it again becomes 
| my duty to address you. That duty springs not 

only from the authority with which the House of 
Representatives have been pleased to invest me, 
but is enforeed by the strong and deep interest 
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which I take in the question before you. It is an 
interest which I am not ashamed to avow here. 
Strange, indeed, would be the mechanism of my 
composition, could I stand indifferent to the fate 
of this impeachment; if the success of a prose- 
cution instituted at my own motion, of an indict- 
ment drawn by my own hand, and backed by the 
strongest body of evidence that -perhaps was ever 
adduced in support of any accusation, should fail 
to interest me. My first wish indeed would have 
been to find this great culprit innocent of the 
charges which have been preferred against him. 
But since, by the clearest testimony, and even by 
his own admission, we are denied this gratifica- 
tion, all that remains for usis to see that signal jus- 
tice done upon him which the Constitution de- 
mands for offenders of his high rank, and which 
we confidently expect from your decision. 

The course which has been pursued by m 
learned colleagues and right excellent friends 
leaves but a barren field in which to glean after 
them. I shall, therefore, present you with the 
most condensed view that I can take of the sub- 
ject, endeavoring, as far as possible, to avoid the 
ground which has been already trodden; and 
should I fail in this attempt, I hope to be par- 
doned, as having been absent during a great part 
of this discussion. Very far indeed is it from my 
intention, by tiresome repetitions, yet more to 
weary the patience of the Court, and a 
that decision which is anxiously awaited by 
[ was not present when the defence was opened. 
in a style so honorable to himself, by the junior 
counsel of the respondent, (Mr. Hopkinson.) I 
was then ill abed. [I regret the loss of the very 
able argument which he is said to have urged 
against the first article. God forbid that the time 
shall ever come with me when merit shall be dis- 
— because found in an adversary. Report 
speaks fairly of the gentleman’s performance, and 
I am willing to credit her to the utmost extent. 

Suffer me to say a few words on the general 
doctrine of impeachment, on which the wildest 
opinions have been advanced—unsupported by the 
Constitution, inconsistent with reason, and at war 
with each other. It has been contended that an 
offence, to be impeachable, must be indictable. 
For what then I pray you was it that this provis- 
ion of impeachment found its way into the Con- 
stitution? Could it not have said, at once, that 
any civil officer of the United States, convicted 
on an indictment, should (ipso facto) be removed 
from office? This would be coming at the thing 
by a short and obvious way. If the Constitution 
did not contemplate a distinction between an im- 
peachable and an indictable offence, whence this 
cumbrous and expensive process, which has cost 
us so much labor, and so much anxiety to the na- 
tion? Whence this idle parade, this wanton 
waste of time and treasure, when the ready inter- 
vention of a court and jury alone was wanting 
to rectify the evil? In addition to the instances 
adduced by my right worthy friend, (Mr. Nichol- 
son,) who first addressed the Court yesterday, 
permit me to cite a few others by way of illustra- 
tion. The President of the United States has 
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a qualified negative on all bills passed by the two | tice, faithfully, and impartially, and without re. 
houses of Congress, that he may arrest the pas-| spect to persons.” He stands charged with hay- 

e of a law framed in a moment of Legislative | ing sinned against this law and against his sacred 
delirium. Let us suppose it exercised, indiscrimi- | oath, by acting in his judicial capacity, unfaith- 
nately, on every act presented for his acceptance. | fully, partially, and with respect to persons, 











This surely would be an abuse of his Constitu- 
tional power, richly deserving impeachment; and 
yet no man will pretend to say it is an indictable 
offence. The President is authorized by the Con- 
stitution to retain any bill presented for his appro- 
bation, not,exceeding ten days, Sundays excepted, 
within which period he may return it to the 
House wherein it originated, stating his reasons 
for disapproving it. Now let us suppose that, at 
a session like the present, which must necessarily 
terminate on the third of March (and that day 
falls this year on a Sunday,) the President should 
keep back until the last hour of an expiring Con- 
ress, every bill offered to him for signature dur- 
ing the ten re days, (and these are always 
the greater part of the laws passed at any session 
of the Legislature) and should then return them, 
stating his objections, whether good or bad is alto- 
gether immaterial. It is true that a vote of two- 
thirds of each branch may enact a law in despite 
of Executive opposition; but, in the case I have 
stated, it would be physically impossible for Con- 
_ to exercise its Constitutional power. In- 
eed, over the bills presented to the President 
within nine days preceding its dissolution, the 
Legislature might be deprived of even the shadow 
of control, since the Executive is not bound to 
make any return of them whatever. Now, I ask 
whether such misconduct in the President be an 
indictable offence? And yet is there a man who 
hears me who will deny that it would be a fla- 
grant abuse, under pretence of exercise of his Con- 
stitutional authority, for which he ought to be 
impeached, removed, and disqualified? Sir, this 
doctrine, that impeachable and indictable are con- 
vertible terms, is almost too absurd for argument. 
Nothing but the high authority by which it is 
urged, and the dignified theatre where it is ad- 
vanced, could induce me to treat it seriously. 
Strip it of technical jargon, and what is it but a 
monstrous pretension that the officers of Govern- 
ment, so long as they steer clear of your penal 
statutes—so long as they keep without the tome 
of the law—may, to the whole length of the tether 
of the Constitution, abuse that power, which they 
are bound to exercise with a sound discretion, 
and under a high responsibility for the general 
em ? The counsel who closed the defence (Mr. 
arper) felt that this ground trembled beneath 
his feet; and, fearing to be swallowed up in the 
yawning ruin, he precipitately abandoned it. He 
shifts from the position taken by his associates, 
and lays down this principle, “that an offence, to 
be impeachable, need not be indictable, yet it 
must have been committed against some known 
law.” Well, take the question in this point of 
view, and there is no longer matter of dispute be- 
tween us; it is reduced to a miserable quibble. 
For what do we contend ?—that the respondent 
has contravened the known law of the land and 
of his duty, which required him “to dispense jus- 


These are our points. We do charge him with 
misdemeanor in office. We aver that he hath 
demeaned himself amiss—partially, unfaithfully, 
unjustly, corruptly. This is the sum and sub- 
stance of our accusation, and this we have estab- 
lished by undeniable proof. I will waste no more 
time in attempting to dislodge our opponents from 
a position which they have abandoned in the face 
of day. I will no longer worry the good sense of 
this honorable Court by combatting the claim 
set up by the adverse counsel in behalf of the 
civil officers of this Government, to make their 
own passions and caprices, personal and political, 
the rule of that action which should be governed 
by a sound discretion, and exercised under a high 
responsibility, to oppress to the last extent of the 
letter of the law, and set at defiance an abused 
and insulted people. 

The defence on the first article has been so 
much at variance with itself, the counsel opposed 
to us have replied so satisfactorily to each other, 
that the labor of combatting their respective posi- 
tions is materially lessened. Whilst the honora- 
ble Attorney General of Maryland has almosi 
exhausted his ingenuity to prove that the crime 
charged in the first article was no offence at all; 
that the judge did not, in that instance, exceed 
the bounds of his judicial authority; the gentle- 
man who closed the argument on that side has 
confessed the offence in its full extent; but, in ex- 
tenuation, avers that it was committed by a man 
of contrite heart. 

Mr. Harper rose and said, that he did not mean 
to make that admission. He was proceeding, 
when the President reminded him that he mus: 
not interrupt the honorable Manager; that if he 
conceived any facts to be misstated, he might 
make a note of them, and have them corrected 
after the argument was gone through. 

Mr. Ranpoteu. The words to which I refer, 
I took down at the time they were uttered by the 
respondent’s counsel: “the papers were with- 
‘drawn; the prisoner’s counsel were entreated \ 
‘ go on, until the cup of humiliation was drained 
‘to the very dregs.” I took these words down at 
the moment. They must still ring in the ears 0! 
this honorable Court. To it I appeal for the 
fidelity of my statement. Did not the counsel de- 
clare that whilst, on every other point, his client 
invoked your justice, on this he implored your 
mercy? But mercy is not among the dispensa- 
tions of this honorable Court. You will met 
unto him that which his defenders tell you he 
has measured unto others—justice—to use thei! 
own language, “ sheer’’ justice—all that he is en- 
titled to at your hands, If the course pursued by 
the respondent, in delivering a written, prejudiced 
opinion in the case of Fries, was (as the Attor- 
ney General of Maryland has contended) wa'- 
ranted by law, wherefore the recantation on the 
next day? Was the court ignorant of its owl 
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authority ? or was it willing to surrender to the 


bar, laboring, too, under its high displeasure, its 


undeniable and just privileges? Is there any- 
thing in the character of the respondent which 
will warrant either conclusion? Mr. President 


through every stage of this transaction you per- 


ceive every symptom of guilt—trepidation, re- 


morse, and self-abasement. Look at the consult- 


ation at Rawle’s, who was followed home by the 
judges as soon as the court rose. Recollect the 
conversation which ensued, and the conduct of 
the court on the following day, when the re- 
spondent is said to have atoned for his misbehav- 
iour; although, in the same breath, you are told 
there was no offence to expiate. Do you recog- 
nise in that procedure an honorable and manly 
acknowledgment of unintentional error, which, 
from a sense of justice, the respondent was anx- 
ious to rectify ? Or do you behold the sullen per- 
verseness of guilt, half ashamed to confess its of- 
fences, yet trembling at their consequences ?— 
now soothing, now threatening, its adversary— 
every characteristic of conscious crime? Sir, I 
blush for the picture which the gentleman has 
drawn of his client ; and | ask you, Mr. President, 


if such a character is fit to preside in a court of 


justice 7—a man whose violent temper and arbi- 
trary disposition perpetually drives him into acts 
of tyranny and usurpation, from which, when 
vigorously opposed, he must disgracefully recede ; 
equally ready to take an untenable position, or 
meanly to abandon it. To-day, haughty, violent, 
imperious; to-morrow, humble, penitent, and sub- 
missive; prostrating the dignity of his awful 
function at the feet of an advocate, over whom, 
but the day before, he had attempted to domineer. 
Is this a character to dispense law and justice to 
this nation? No, sir! It demands men of far 
different stamp—firm, indeed, but temperate; mild, 
though unyielding; neither a blustering bravo, 
nor a timid poltroon. Ispeak not of private char- 
acter; with itI have nothingtodo. It is the offi- 
cial conduct only that concerns me. I have no 
hesitation in saying that such men are not fit to 
preside in your judiciary; and that the greatest 
abilities, when joined to such tempers, serve but 
still more to disqualify their possessors. 

I must here reiterate my regret at losing the 
argument of the gentleman who opened the de- 
fence. I understand him to have said, (speaking 
of Fries,) “could that man be ‘innocent, who 
‘ had been twice convicted of treason? Could he 
‘be ‘illiterate’ who pretended to expound the 
‘Constitution? Could he be ‘friendless, who 
‘had arrayed his numerous followers in opposi- 
‘ tion to the laws of his country ?” Sir, this is a 
very pretty specimen of antithesis; but, unfortu- 
nately for itself, it proves too much, whilst, as 
to the question before the court, it proves nothing. 
Does the gentleman believe the London mob, in 
1780, to have been among the most influential 
men in England? or, because their diseontents 
grew out of religion, that they were more deeply 


read in canon law than any other body of 


men in that kingdom? They far surpassed the 
Northampton rioters in depth and intricacy of re- 
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search. They undertook to expound the Consti- 
tution of the Church of England. But, unfortu- 
nately for this gentleman, the guilt or innocence 
of his honorable client is in nowise affected by the 
guilt or innocence of this poor German and his 
comrades. The respondent stands charged with 
a departure from the principles of the Constitu- 
tion and the established forms of law, in conduct- 
ing the trial which was to ascertain the guilt or 
innocence of John Fries. What has this to do 
with his character? How does that affect the 
question? Guilty or innocent, he was entitled 
toa fair andimpartial trial, according to the known 
usage and forms of law; for, be it remembered in 
such cases, form is substance. It is the denial of 
this sacred right, which the Constitution equally 
secures to the most hardened offender as to per- 
secuted virtue—this daring outrage on the free 
principles of our criminal jurisprudence, that con- 
stitutes the respondent’s crime. If Fries was in- 
nocent, what language can sufficiently reprobate 
the conduct of the judge? An innocent man, by 
his procurement, iniquitously consigned to an ig- 
nominious death. If guilty, he ought to have ex- 
piated his guilt upon a gibbet. But what was the 
fact? The President of the United States, in 
consequence of the arbitrary and unprecedented 
conduct of the court, was, in a manner, compel- 


led to pardon him. The public mind would never 


have brooked the execution of any man thus tried 
and condemned. By the misdemeanor of the 
respondent, then, to rescue the administration of 


justice from the foulest imputation, to make some 


atonement for the offended majesty of the Con- 
stitution, the Executive was reduced to the ne- 
cessity of turning loose upon the country, again 
to sow the seeds of disaffection and revolt, a man 
represented by the adverse counsel to be ever 

way desperate and daring—a traitor and a rebel. 
Upon what other principle, sir, can you account 
for the President’s application to the prisoner’s 
counsel, and his subsequent pardon? I repeat, 
Mr. President, that it is wholly immaterial to the 
question before you, whether John Fries was or 
was not atraitor. Hither alternative is fatal to 
the respondent. He is charged with oppression 
and injustice on the trial, and you have not only 
the clearest testimony of the fact, but it is in proof 
before you that such was the President’s motive 
in issuing the pardon. He must have believed 
that the sentence was in itself unjust, (which 
serves but to aggravate the respondent’s guilt,) 
or he must have acted (as I am unwilling to con- 
cede he appears to have done) on the ground that, 
however deserving of punishment, the prisoner 
had been unfairly tried, and his condemnation 
illegally obtained. Whichsoever of these posi- 
tions be true, the defence set up on behalf of the 
respondent is false. What have youseen? A 
man condemned to death, unheard, by a preju- 
diced jury and an unrighteous judge, thirsting for 
his blood ; the Executive demanding to hear that 
defence, to which the court would not listen, and 
extending the arm of its protection to snatch the 
victim from the eens grasp. And will you 
now turn this maa loose upon society, armed with 
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the terrors of the law and secure in impunity, to| the scope of action in the court is diminished 
perpetrate similar offences? Let it not be said | whilst in the jury it is enlarged, in a crimina 
that the court dealt out justice, and the President | case, is notorious; it is not a subject of argu- 
dispensed mercy, each in their own province. To | ment. But our opponents have not only resorted 
extend mercy to the convict, where was the ne- | to the practice in civil cases, which here is to- 
cessity of an application to his counsel for that | tally inapplicable, but they have brought forward 
defence which the court had overruled? It must | English preaneants before the Revolution, and de- 
have been from a conviction that justice had not | cisions of the court of Star Chamber! Prece- 
been done the prisoner by the court, that thisappli- | dents drawn from the worst periods of their his- 
cation was made. I defy the utmost ingenuity of | tory, from hard, unconstitutional times—decis- 
man to refer it to any other probable or plausible | ions from the most flagitious tribunals, whose 
motive. The conduct of the prisoner’s counsel | very name has passed into a proverb of corrupt, 
merits an abler eulogium than I can pretend to | unfeeling tyranny. For an account of this Star 
give; it is above my feeble praise; but my grati- | Chamber I would refer you to John, Lord Somers, 
tude shall never cease to flow for their firm, vigor- | of whom it has been said, not with more elegance 
ous, and manly stand against an imperious domi- | than justice, that, “like a chapel in a palace, he 
neering judge; for their resolute assertion of | alone remained uopolluted, whilst all around was 

| 

| 








American rights against a proud and cruel op- | profanation and uproar.” 
pressor. The Attorney General of Maryland “ We had a privy council in England (says 
(whose wit and ingenuity I shall be the last man | ‘ this great constitutional lawyer) with great and 
to deny) has indeed said, that he wishes a law- |‘ mixed powers; we suffered under it long and 
yer’s hand may never be polluted with anything |‘ much. All the rolls of Parliament are full of 
more corrupt than a peaperenne opinion; and i ‘ complaints and remedies ; but none of them ef- 
for my part, most fervently hope that the hand of | ‘ fectual till Charles the First’s time. The Star 
an advocate may ever thus instinctively shrink 
from the touch of judicial corruption. “My hand 
shall never be tainted by receiving a prejudiced 
inion in any case, much less in a capital one.” 
The man who uttered those words needs no other 
monument or epitaph. He gave a lesson, of which 
the judge might have profited—that, in discharg- 
ing his professional duty, he was not to be swayed 
by political antipathies or predilections; he dis- 
dained to become a weak and wicked instrument 
to sanction premeditated, legalized murder; he 
scorned to assist, in a miserable mummery of law 
and justice, a man who could invoke the blessing | this the court whose adjudications are to jus- 
of God at the moment when he was perpetrating | tify the decisions of an American tribunal in the 
a judicial murder. Had the counsel been seduced, | nineteenth century? And in a case of treason, 
or terrified into submission, this enormity (like | too? Is this vile and detestable tribunal (whose 
many others) would have been shrouded under | decisions, even in England, are searce suflered to 
the mantle of form and precedent. be drawn into precedent) to furnish rules of con- 
The precedents which are relied upon to justi- | duct for the courts of this great confederate Re- 
fy the respondent in the trials of Fries and Cal- pes’ Yes, sir, you have not only been ob- 
lender, and the law which is adduced by his coun- | liged to listen to Star Chamber doctrines, but you 
sel on the powers and rights of courts and juries, | have been referred to one most arbitrary magis- 
respectively, relate to civil cases, where the law | trate to aneuty the oppressions of another. I al- 
and the fact, being always separate and distinct, | lude to Chief Justice Keelyng. Who he was, may 
the first falls none the dominion of the judge, | be seen in the same volume of Hatsell, page 113. 
whilst the last only becomes the province of the | _“ Oa the 16th of October, 1667, the House being 
jury. But, in a criminal prosecution, the verdict | ‘ informed, ‘that there have been some innovations 
embraces both law and fact, of which being ne- | ‘ of late in trials of men for their lives and deaths; 
cessarily compounded, so much of the law is com- | [the very offences charged upon the respondent ;] 
bined with the fact upon which they are to pro- | ‘and in some particular cases restraints have been 
nounce, it belongs to the jury, and to the jury |‘ put upon juries, in the inquiries’—this matter is 
alone, to decide and determine. They are insep- | ‘ referred toacommittee. On the 18th of Novem- 
arably connected; and, therefore, the powers of | ‘ ber, this committee are empowered to receive in- 
a jury, in a common lawsuit between man and | ‘ formationagainst the Lord Chief Justice Keelyng, 
man, is no measure of their rights ina criminal | ‘ for any other misdemeanors besides those con- 
prosecution. Thus, in a civil action, the court | ‘cerning juries. And on the 11th of December, 
possesses the power of granting a new trial on the | ‘ 1667, this committee report several resolutions 
motion of either party ; whilst in a criminal case, | ‘ against the Lord Chief Justice Keelyng, of illegal 
it can exercise this power only in favor of one of | ‘ and arbitrary proceedings in his office.” The 
those parties-——the prisoner ; it cannot granta new | ‘ first of these resolutions is: “ That the proceed- 
trial to the prosecutor if a verdict is found in fa- | ‘ ings of the Lord Chief Justice, in the cases now 
vor of the accused. It is a final acquittal. That |‘ reported, are innovations in the trial of men for 


‘ Chamber was but a spawn of our council ; and 
‘was called so only because it sat in the usual 
‘council chamber. It was set up asa formal court 
‘in the third year of Henry VIII., in very soft 
‘words, ‘to punish great riots, to restrain offend- 
‘ers too big for ordinary justice; or, in modern 
‘ phrase, to preserve the peace. ‘ But in a little 
‘tume it made the nation tremble. The privy 
‘council came at last to make laws by proclama- 
‘ tion, and the Star Chamber ruined those that 
‘would not obey. At last they fell together.” 
(Hatsell’s Precedents, vol. 4, page 65, Note.) Is 
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‘ their lives and liberties: and that he hath used an 
‘ arbitrary and we which is of dangerous 
‘ consequence to the li 





ives and liberties of the peo- 
‘ ple of England, and tends to the introducing of an 
arbitrary government.” The respondent’s own 
case. The second resolution is, “ that in the place 
of judicature’—[how does this bear upon the 
eighth article?] “the Lord Chief Justice hath un- 
dervalued, vilified, and contemned Magna Charta, 
the great preserver of our lives, freedom, and pro- 
perty.” And the authority of this infamous judge, 
the minion of Charles II..—of judges in the most 
oneraps pastes of English history, from the resto- 
ration of that King to the revolution, is relied upon 
by his counsel to absolve the respondent from 





| ling tribute of my admiration. But, he will par- 
don me, I cannot suppose him serious. I will notdo 
him the injustice to believe that to a noble motive, 
to long habits of political and social intercourse 
a friendship of thirty years standing, he has refuse 
what he himself tells you is done, every day, nay 
in nine hundred and ninety-nine cases in a thou- 
sand, by persons of his profession, for a mercenary 
consideration. What has he said? “That, in 
defence of their clients, lawyers are in the daily 
habit of laying down as law what they know not 
to be law.” Mr. President, when I see a man of 
his unrivalled resources reduced to the miserable 
shift of Star Chamber doctrines and precedents 


uilt. Permit me to do their client more justice. | of the actual weakness of his defence, ealling to 
do believe that the man whois held up here asa | his aid all the force of wit, ingenuity, repartee, 


revolutionary patriot of 1776, although in a mo- 
ment of human infirmity he hath imitated their 
crimes, would blush to be justified by their exam- 

le. For his sake I rejoice in that visitation of 

od which hath saved him this last degradation : 
from seeing his defence rested upon the authority 
of those infamous times, and yet more infamous 
men, with whom, with all his weakness and all 
his infirmities upon him, he would yet (I am per- 
suaded) disdain a comparison. Yes, I do feel re- 
lieved that he hath been spared the disgraceful spec- 
tacle of beholding himself defended by his friends 
on principles more unjust and iniquitous, if pos- 
sible, than have ever been imputed to him by his 
enemies: that he hath not been reduced to see 
those very decisions, prior to the revolution, cited 
in his defence, which he himself denied to a fellow 
creature put in jeopardy of life! The benefit of 
these decisions (it seems) can be taken only by the 
powerful oppressor—they offer no shelter to his 
victim. I thank God, sir, that I have indeed stud- 
ied at the feet of far different Gamaliels from the 
honorable Attorney General of Maryland, or those 
by whom, it would appear, he has been brought 
up; that I have drawn my notions of justice and 
constitutional law from a far different source—not 
from the tribunals of Harry VIII., nor the tools 
and parasites of the house of Stuart, but from 
the principles, the history, and the lives of those 
illustrious patriots and their disciples, who brought 
the Star Chamber to ruin, and its abettors to the 
block. 

But I cannot consider the able Attorney Gene- 
ral of Maryland quite sincere in the doctrine which 
he has advanced. He shines indeed a luminary 
in this defence. Mr. President, there is an obli- 
quity in human nature that too often disposes us 
rather to applaud the brilliant, though pernicious 
ingenuity that can “make the worse appear the 
better reason,” than the humble but useful efforts 
of a mind engaged in an honest search after truth. 
There is something fascinating in such a display 
of the powers of the human mind. The vanity 
of the whole species soothes itself with the excel- 
lence of an individual. We yield to theillusions 
of self love—“ we lay the flattering unction to our 
souls”—and are cheated and abused. It is under 
this perverse bias of our nature that I render to the 
honorable Attorney General of Maryland the wil- 


peared as evidence on behalf of the accused. And 


of the the revolution—and, conscious, no doubt, 


pleasantry, and good humor, what inference must 


I draw? and what must be the conclusion of this 
| honorable Court ? 


{Here Mr. Randolph solicited the indulgence of 
the court for the very desultory style of his address, 
not less painful to himself than he felt it to be op- 
pressive and irksome to them. This defect, the 
result of his incompetency, had been aggravated 
by the loss of the voluminous notes which he had 
taken, and which, but for that accident, he would 
have been able to reduce to something like system 
and method. It was however the strength of the 
cause, and not the ability of the advocate—the 
weight of the bullion, not the fashion of the plate, 
on which he relied. The court would decide ac- 
cording to the evidence, and that was enough. 

I will now, with the Court’s permission, offer 
some observations on the articles growing out of 
Callender’s case. The second article relates to 
the overruling of Bassett’s objection to serve upon 
the jury. That Bassett did object to serving on 
that jury isestablished by the concurrent testimony 
of Mr. ay, Mr. Nicholas, and Mr. Robertson, 
who took down the proceedings upon the trial in 
short-hand, and of the juror himself, who has ap- 


et, sir, the counsel affirm that he offered no ob- 
jection, but merely expressed “scruplesof delicacy” 
againstserving. Delicatedistinction this! What 
is an objection? A man is called upon to doa 
particular act—on which he states reasons, or 
doubts, if you will have it so, why he should not 
doit. This is not a refusal, or a denial, but what 
is it, if not an objection? And an objection too, 
which, according to the respondent’s own rule, as 
laid down on that trial, ought to have disqualified 
the juror. For he has deposed—and if he had not, 
we have the strongest testimony to the fact—that, 
from extracts which had appeared in the newspa- 
pers, he had formed and delivered an opinion, that 
* The Prospect Before Us” came within the se- 
dition law. Sir, if he had never delivered such 
an opinion before, he did then deliver it, at the time 
and in the place of all others the most injurious 
to the prisoner and disqualifying of himself—in 
open court, preceding the trial. As tothe wretch- 
ed subterfuge that he had not delivered any opin- 
ion respecting the charges contained in the “ in- 
dictment,” which he had never seen, and which he 
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Was not permitted to see, or to hear read, it isa 
mockery of common sense, that gives the finishing 
stroke to the tyrannous and insulting conduct of 
the judge. He had formed and delivered an opin- 
ion of the publication, from which tLe charges 
contained in the indictment were extracted—and 
although he could not possibly know the particu- 
lar sets of words selected by the public prosecutor 
as libellous, he did not, he could not possess that 
unbiassed and impartial state of mind requisite to 
constitute a good juror, The testimony which he 
has delivered before this honorable Court corrob- 
orates every onyection which could have been 
urged to him. He has shown himself too far gone 
in political gangrene, to have decided fairly any 
question, in which the feelings of the then party 
were at all involved. Indeed, he seems to have 
had some confused perceptions of his own unfit- 
ness. But that, which in the estimation of every 
honorable mind—which even in his opinion con- 
stituted an objection to him, was his strongest re- 
commendation to the judge. The objection was 
overruled—Bassett was declared a good juror— 
Was sworn, and served accordingly. And all this 
is justified on the authority of the court of Star 
Chamber, and of Lord Chief Justice Keelyng. 
On the subject of Mr. Taylor’s testimony, its 
rejection is attempted to be defended by a solitary 
precedent, in a civil case, drawn from a reporter, 
who, I am informed by gentlemen of the first pro- 
fessional character, is far from being considered as 
very good authority. I mean McNally. In sup- 
port of this article 1 might urge as well the ad- 





missions of the honorable Attorney General of | 


Maryland, as the universal practice of our courts. 
What said Mr. Robertson—and what said the 
Chief Justice of the United States, on whose evi- 
dence I specially rely? He never knew such a 
case occur before. He never heard a similar ob- 
jection advanced by any court, until that instance. 
And this is the cautious and guarded language of a 
man placed in the delicate situation of being com- 
elled to give testimony against a brother judge. 
hat more could you expect from a person thus 


circumstanced? What does it prove but that the | 


respondent was the first man to raise, to invent 


our laws? Can it be pretended that any man is 


yet in all his extensive reading, in his long and ex- 
tensive practice, in the many trials of which he 
has been spectator, and the yet greater number at 
which he has assisted, he had never witnessed 


to exhibit, for the first, and I trust, for the last 
time, this fatal novelty, this new and horrible doc- 
tine that threatens at one blow all that is valuable 
in our criminal jurisprudence. 

Against the fourth article the Attorney General 
of Maryland hath adduced a similar and doubtful 
authority, in defence of his client. And here 
again I bottom myself upon the testimony of the 
same great man, yet more illustrious for his abili- 
ties than for the high station that he fills, eminent 
as itis. He declares that he has never known a 











— 


similar requisition made by any court; that where 
the propriety of questions, verbally propounded, 
has been denied, or for the sake of precision, 
(where they were intricate,) they have been re- 
‘duced to writing, at the request or order of the 
court; but in the first instance, and before they 
had been stated verbally, never, within the com- 
pass of his experience. And what inference can 
any candid, unprejudiced mind drawn from these 
repeated and, until then, unprecedented acts of in- 
terference by the judge, on behalf of the prose- 
cution, but that, instead of an umpire, he was a 
partisan ? 

With regard to his deportment towards the 
counsel, I shall call the attention of the court not 
to the statement made by themselves:—Because | 
question it in the slightest degree? God forbid— 
I know those able and honorable men too well— 
but because I would deprive our opponents of 
their almost sole argument—the personal irrita- 
tion which they allege those witnesses must have 
felt. Waiving then any remarks on their testi- 
mony, powerful as it is, I again ask you, what 
said the Chief Justice? And, if I may say so, 
what did he look? He felt all the delicacy of his 
situation, and as he could not approve, he de- 
clined giving any opinion on the demeanor of his 
associate. What does Mr. Robertson say? In 
substance, everything that has been deposed by 
other witnesses: “That the judge always spoke 
in the first person singular.” And here I will re- 
mark, that the short-hand report which this gen- 
tleman made of the trial, and which he has given 
in evidence, was published, in the first instance, as 
a defence of Mr. Chase against alleged misrepre- 
sentations of his conduct on that occasion. It 
cannot be considered, therefore, as an unfavorable 
view of the transaction, at least so far as the res- 
pondent is concerned. What says Mr. Gooch? 
That the judge was very ‘ yearnest’ with the coun- 
sel: that they were much abashed; that he set 
them down; that they appeared alternately red 
and pale; that he exhibited their confusion to the 
mirth of all the bystanders: and Colonel Taylor 
tells you, “ that the conduct of the judge had the 


| full effect it seemed intended to produce—to abash 
such an objection to a witness? Can any one | 
doubt Mr. Marshall’s thorough acquaintance with | 


the counsel for the prisoner, and turn them into 
ridicule, for that everybody laughed but them- 


| selves.” 
better versed in their theory or practice? And | 


But theingenious Attorney General of Maryland, 


| whose fruitful invention is never without resource, 


has endeavored to persuade you, that this conduct 
was not merely justifiable, but even meritorious. 


| That the design of the counsel was to irritate and 
such a case. It was reserved for the respondent | 


inflame the people; and the respondent, dreading 
a riot, had no object but to keep the audience in a 
good humor; and that, by a seasonable exertion 
of his acknowledged wit and pleasantry, he com- 
pletely succeeded in turning their weapons upon 
themselves, and totally defeated their purpose. 
This apology reflects credit on the inventive fac- 
ulty of him who makes it, and yet what is it but 
an admission of the charge? Look to the evi- 
dence. You will see nothing to support the twist 
which has been attempted to be given to it—no 
apprehension of disorder and confusion but what 
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rew out of the insufferable tyranny and insolence 
of the judge. Where was the respondent at this 
time? In some obscure corner of the Union— 
some remote district notorious for disaffection, in- 
famous for its spirit of insurrection, far removed 
from the protection of State or Federal authority ? 
No sir, he was in the enlightened capital of Vir- 
ginia,a country never disgraced by rebellion—un- 
less the epithet be applied by some squeamish 
litician to our glorious revolutionary struggle— 

a State whose soil has never been stained by in- 
subordination tolaw. No, sir, he was sitting with- 
in a stone’s throw of the residence of the Gov- 
ernor of Virginia, a man of whom I shall say no- 
thing. Let the exalted stations he has more than 
filled, the high public trusts on which he has 
seemed rather to confer honor than receive it, his 
unshaken constancy in the worst of times, the dis- 
may and confusion of his enemies, whose vain 
aspersions have passed him like the idle wind— 
let the confidence of a united people speak his 
eulogium. The respondent was sitting within 
musket-shot of a cantonment of Federal troops. 
Why were these troops placed there at that time, 
and why were they kept there for some time af- 
terwards, belongs not to my present purpose. It 
is enough to say that they were a part of our famous 
provisional army—“fruges consumere nati”—to 
ascertain their readiness to protect, in any outrage 
on the law, or Constitution, (then practised or 


meditated, ) the Government that maintained them | 


in dissolute idleness. Governor Monroe was more 
interested in the respondent’s safety than he him- 
self appears to have been. He trembled lest the 
indignation of the people should get the better of 
their good sense, and hurry them into some act 
of violence, that would cast an odium on the State 
and afford matter of triumph to her enemies. That 
the respondent’s object was to goad her citizens 
to some outrage, which might justify the humuilia- 
tion that was preparing for her, there is too much 
reason to believe, and that he would have succeed- 
ed, but for the intervention and influence of that 
excellent man, and the persuasions of the counsel 
themselves, whom the Attorney General of Mary- 
land would represent as endeavoring to excite 
public commotion, that he may find some shelter 
for the enormities of his client. 

Another attempt at justification of his conduct 


fact, hypothesis opposed to actual experiment, his 
conduct may easily be reconciled with his charac- 
ter, and with the circumstances attending it. “If 
his object was oppression, why did he not lie in 
ambush, (say his counsel) why disciose (nay al- 
most avow) it?” Because caution and circum- 
spection form no part of the charges against him: 
because (even allowing that he is as conspicuous 
for these qualities, as he is notorious for the re- 
verse) there is no principle of human nature, or 
human conduct, more true, more invariable than 
this: that whatsoever be the general character of 
a man, he is unable at all times to act up to it. 
It is the inevitable condition annexed to guilt, 
that it will betray itself—it is the privilege of truth 
alone always to be consistent. We find him in the 
case of Fries not more dictatorial and arbitrary, 
than wavering and irresolute. On one day arro- 
| gant and imperious—on the next alarmed and try- 
ing to remove the impression his rashness had 
made—retracing his steps, sitting (as you are told 
by his counsel) not on the bench of justicc, but on 
the stool of repentance, “ draining the cup of hu- 
miliation to the very dregs,”—in a word, a man 
penitent and of contrite heart. That repentance, 
although it cannot avail here, will (if sincere) be 
accepted by another and more dread tribunal. But 
much I fear that the contrition which is accom- 
panied by a threat will avail but little, although 
offered at the throne of mercy itself. No, sir, for- 
tunately for us, although the tiger and hyzna too 
often appear in human shape, there is no disguise 
that can long conceal them—not even though they 
crouch upon the judgment seat and under the er- 
mine. ‘Thanks to the beneficence of God! this 
insidious character cannot always be supported. 
God forbid it should! “ No wonder (says the At- 
torney General of Maryland) that the people of 
Pennsylvania wish to get rid of the bar,” alluding 
to the case of Fries. Rather let him say no won- 
der that they are tired of the bench, for it is against 
the judges, this very judge, in that very case, that 
they have protested. They have deprecated his 
jurisdiction over them, and the solemn protest of 
their representatives against his iniquitous con- 
demnation of Fries, is the groundwork of the 
present prosecution. 
But our doctrine, it is said, goes to prostrate 
|the rights cf the accused—where ?—at the feet 





on this trial is by reference to the law and prac- | of juries. There may they forever lie, but never 
tice in Maryland. But surely the judge who/|at the foot of a judge. The gentleman from 
scouted the idea of being governed by the law of | South Carolina (I beg his pardon) deprecates the 
Virginia, whilst exercising jurisdiction there, sha!] | placing of criminal law solely in the power of 


not be permitted to take refuge under the law of 
another State. For if the law of Virginia was not 


binding on the respondent, in Virginia, a fortiori, | 
he could not have been governed by the law of | 


Maryland. But you are asked, whether the re- 
spondent’s conduct as stated by the prosecutors, is 
too inconsistent with the character universally as- 
cribed to him for discernment, by his enemies as 


well as by his friends, to be credited? Whether | 


to attain his object (granting it to have been cor- 
rupt) he was under any necessity to unmask and 
wantonly expose himself to future punishment ? 
Without noticing that this is argument against 


| Juries. He would not have the life of a man de- 
pend on their decision of a point of law. But it 
is the glorious attribute of jury trial, that the ques- 
tion of guilty or not guilty, involving both law 
| and fact, that law as well as that fact the jury 
alone is competent to determine. It is the neces- 
sary consequence of the general verdict which 
| they are required to find. The very able and 
learned Attorney General of Marylaad indeed says 
that this is an incidental power, rather than a 
| right of the jury. But, sir, what is that power 
| which no man may question, but aright? For, 
whether incidental or direct, the exercise of it is 
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final and complete, if in favor of the accused; 
and the power of the court to award him a new 
trial is further protection to the prisoner against 
abuse. There is no specific power given, in so 
many words, by the Constitution, to Congress, to 
punish robberies of the mail; but it is incidental to 
the right of establishing post offices and post roads, 
and necessary to carry the specitied power into 
effect. This curious distinction between “ right 
and r, direct and incidental,” is an ignis fatuus 
of the learned gentleman’s composition to bewil- 
der and mislead us from our object, that we may 
be lost and led astray over a wide moor of absurdi- 
ties. The right of the jury is not the less, whe- 
ther immediate, or derivative ; as Congress possess 
the power to pass all laws necessary to carry any 
delegated power into effect, in like manner juries 
possess every power necessary to the general ver- 
dict which they havea right to give. The viola- 
tion on the part of the judgeof the incidental power, 
as much subjects him to punishment, as if he had 
invaded the original right over the fact, to which 
it isappendant. What would he say to a robber 
of the mail claiming impunity because the power 
to make the offence penal was incidental, and not 
specified in the Constitution? But, say gentle- 
men, we admit the power in the jury, we only deny 
the right: and in this tissue of self-contradictions 
they declare, that whilst a jury is bound by the 
exposition of the law, as laid down by the court, 
yet they have not the right to determine whether 
the facts come within the law. Can there bea 
greater absurdity ? 

“Whilst the jury have no right to decide the 
law, they must decide whether the facts come 
within the law!” If the jury is tied down by the 
court’s construction of the law, is it not plain that 
they do not decide whether the fact is, or is not, 
embraced by the law? but that whilst they find 
naked fact, it is the court that decides whether 
that fact does, or does not, come within the law ? 
Gracious God! is it come to this? Are the great 
principles for which our forefathers contended, 
and many of yourselves have bled, now to be frit- 
tered away by technical sophistry? Is the same 
doctrine to be established here in capital offences 
—in cases of treason—that Lord Mansfield at- 
tempted to impose on the people of England as 
the law of libel, and which they would not en- 
dure? Shall principles of criminal law which 
they have scouted, even in cases not capital, be es- 
tablished here for the decision of capital offences? 
that whilst the jury finds the facts, their applica- 
tion to the law shall depend solely on the will 
of the court? I deny the gentleman’s law; and 
assert that, as an American citizen, I would refuse 
to be bound by it. A man is charged with having 
committed certain treasonable acts. The Consti- 
tution has defined treason to consist “in levying 
war against the United Siates, or in adhering 
to their enemies, giving them aid and comfort.” 
But the court, assuming to themselves a more than 
Papal infallibility—the exclusive exposition and 
construction of the Constitution—tell me, as a 
juror, to surrender into their hands my conscience 
and my understanding; that, as a levying of war 
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is treason, so is the picking up of a pin a levying 
of war; that I, an unlearned layman, must noi 
presume to expound the holy scripture of the Con- 
stitution, but must leave that to the elect; and, if 
the fact of his having picked up the pin be proved 
to my satisfaction, Iam bound to find the prisoner 
guilty of levying war against his country—to con- 
viet im of treason. Sir, the parallel runs on al! 
tours; for there is nothing to uphold this monstrous 
judicial assumption, but that which supported the 
pretensions of the Roman Pontifi—the willing 
obedience of ignorant superstition. If the jury is 
contumacious, if, whilst they confess their entire 
conviction of the truth of the fact charged in the 
indictment, they deny the legal doctrine and ac- 
quit the prisoner, the court is without redress, 
They may bully and look big—there is no help. 
Put the case of murder. A killing with malice 
aforethought is charged upon the prisoner—there 
is no dispute about facts—it is admitted that the 
party arraigned did kill the deceased. Shall I, a 
juror, contenting myself with deciding a fact that 
nobody disputes, surrender to the court the ques- 
tion of law, should they attempt to usurp it, (as 
that killing with a particular weapon is a killing 
with malice prepense,) and find a man guilty o! 
murder whom I believe to have acted in self-de- 
fence?—in defence of life, or, what is dearer than 
life, of reputation? No, sir; I will not find him 
guilty, although all the courts in the universe 
should instruct me to do so. I will look to the 
great precept, “do as you would be done by,” and 
say, “I would have done so too, and, therefore, I 
will not say, that man ought not so to have done.” 


And what is there, sir, in the words “levying of 


war,” more unintelligible than in the words, “ma- 
lice prepense?” The first, being altogether a mat- 
ter of tact, would appear more exclusively the 
province of the jury than the last, which rather 
partakes of a question of opinion. If you leave 
the law in criminal cases to the jury, (as well as 
the fact,) you are safe; but if your decision should 
sanction the opposite doctrine, you set all our lib- 
erties, fixed by the decisions of ages, afloat on an 
ocean of uncertainty and contention. We have 
no beacon, no compass, no polar star to direct our 
course. If you suffer the rights of a jury to be 
thus invaded on a criminal trial—on a trial for 
life and death—you bind us in conclusions more 
fatal than those of the Church of Rome. You 
force us one moment to say whether such a fact 
amounts to such a crime, and, te next, you will 
not permit us to know what the crime is. I hope 
the marshal will never summon me on such a 
jury. I give him warning; I will never surrender 
the Constitution, my understanding, and my oath 
to the “grim gribber” of a court of law. I should 
consider myself as much entitled to decide the 
law for the judge in a civil case, as bound by his 
decision of it in a criminal one. Vain and futile 
is the attempt of the Constitution to settle and 
define treason, if that definition is to mean any- 
thing or nothing at the option of a corrupt judge. 
If this doctrine, sir, be denied by any member o! 
this honorable Court, let him, in his legislative 
capacity, move for a bill “to render juries more 
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Revolution,” but on the eve of it, when the nation 
was making a stand against the Duke of York, 
afterwards James II. 

In addition, we might cite the respondent’s own 
authority, who, on the trial of Callender, declared 
that “If he knew himself, the opinion he had 
‘ delivered and the reasons offered in its support 
‘ flowed, not from political motives or reasons of 
‘ State—with which he had no coneern, and which 
‘he conceived ought never to enter courts of 
heeeeere ue from deliberate conviction,” &c.— 

obertson’s printed statement, taken in short-hand. 
p. 71. Try him by his own standard,and you must 
condemn him. Even-handed justice returns the 
poisoned chalice to his own lips—let him drain it 
to the very dregs. The very crimes on which he 
shows no mercy in others, he himself hath perpe- 
trated. Compare, I beseech you, sir, the ability 
of this respondent to raise insurrection with that 
of Fries and Callender; compare his capacity, in- 
telligence, opportunity, and influence, with theirs, 
and then pronounce who is the greatest criminal. 
With less bodily strength, indeed, but with gigan- 
tic powers of mind, he hath endeavored to alienate 
the people of Maryland from the General Govern- 
ment, and to excite them to nothing short of com- 
motion against their own. 

Mr. President, much as [ regret the trespass that 
I have already committed on your patience, I 
must (painful as it may be to you, and it is not 
less so to myself.) attempt something like a re- 
view of the conduct of this judge. In May, 1800, 
you find him in Philadelphia, engaged in propa- 
gating and establishing the detestable doctrine of 
constructive and implied treason, which, in Eng- 
land, has proved the dreadful: engine of persecu- 
tion and murder. From thence you trace him to 
Annapolis ; (not by the blood of John Fries—no 
thanks, however, to him for that;) you hear his 
declaration in presence of Mr. Mason. But this, 
his counsel tell you, was all a joke, nothing but 
humor, sir; like his conduct at Richmond. If 
you listen to them, you must become a Pytha 
rean, and believe that the soul of Yorick himself 
has transmigrated into the body of this judge. 
It is true he could not be the king’s jester, because, 
unfortunately, we have no king, we have not yet 
reached that stage of civilization; but, sir, he is 
the jester of the sovereign people, a jester at your 
laws and Constitution, and itis for you to say 
whether he shall continue to exercise his func- 
tion. This jocular conversation is likeiy to prove 
a bitter and biting jest to the respondent. So 
serious did that most intelligent and respectable 
witness deem it to be, that ae locked it up in his 
own bosom, without venturing to mention it toany 
human being. He did not consider himself au- 
thorized to play with the fame of the respondent, 
however disposed he might be to sport with the 
feelingsand rights of others. This merry fit lasted 
along time. He indulges the same humor in the 
stage with Mr. Triplett, an entire stranger; and 
here let me observe, in justice to this gentleman, 
that never did any man deliver a more clear and 
unimpeachable testimony in a court of justice 
ithan this witness. It is conclusive. When the 


obedient to the judges, and especially in criminal 
cases.’ Until that is done, I shall refuse obedi- 
ence to their dictates, and act as a juror upon the 
principles which I have avowed. : 

There is an expression, sir, in one of the arti- 
cles (the fourth) much carped at by the opposite 
counsel, (Mr. Key,) which, as they have pro- 
ceeded, every word and tittle, from my pen—and 
as I believe them correct—I feel called upon to 
explain: it is the term “intemperance.” Intem- 
perance may consist in gluttony, drunkenness, in 
other sensual and criminal excesses, or in a want 
of temper—its manifest meaning here; and in that 
meaning, confessed by the respondent’s counsel. 
who excuse a particular act, or rather series of acts 
of intemperance, by alleging that it is habitual to 
their venerable client—that it is of seventy years 
standing—that it is too invetrate to be corrected— 
that he and they too sir are sorry for it, but it can- 
not be helped. Whatever you may think of the 
ingenuity of this defence I am sure, sir, you must 
allow it candor. 

[Here Mr. Randolph entered into a defence of 
the testimony of John Heath, contending that there 
was nothing in the evidence of William Marshall 
inconsistent with it—that it was rebutted only by 
the evidence of a single witness, who might be 
considered as implicated in the charge. He also 
contended for the position that the law of Virginia 
was binding on the Court, where the law of Con- 
gress was silent, adducing several cases in illus- 
tration of his argument. | 

I will now proceed to the eighth article of im- 

eachment, in my desultory way, and for it I be- 
ieve I might plead the precedent set me by the 
Attorney General of Maryland. The time has 
been, sir, when the sentiments uttered by the judge 
in his charge to the grand jury would have been 
denounced as Jacobinical—certain lam they would 
have come under the sedition law. In England, 
where the Church is connected with the State— 
indeed, forms a part of the Constitution—parsuns 
have been impeached (and justly too) for preach- 
ing “sermons tending to introduce arbitrary gov- 
* ernment, and containing tenets derogatory to the 
‘ rights and liberties of the subject.” 

[Here Mr. Randolph cited the cases of Doctor 
Mainwaring, in 1628—4 Hatsell, 125 to 206—and 






















But, sir, we are not reduced to reason from anal- 
ogy—here is a case in point: “ On the 23d of De- 
* cember, 1680, Sir Richard Corbett reports, from 
‘the committee appointed to examine the pro- 
* ceedings of the judges in Westminster Hall, sev- 
‘ eral resolutions”—among them is the following: 
‘ That certain expressions in a charge given by 
‘Baron Weston were a scandal to the Reforma- 
‘ tion, in derogation of the rights and privileges of 
‘ Parliament, and tending to raise discord between 
‘ His Majesty and his subjects.” To which reso- 
lution the House agrees, and resolves “That Sir 
‘Richard Weston, one of the barons of the Court 
‘ of Exchequer, be immediately impeached ;” and 
a committee is appointed to prepare the impeach- 
ment accordingly.—Hutsell’s Precedents, vol. 4, 
page 17. These, sir, indeed are “cases before the 
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implores the tribute of a sigh for the mournfy| 
yew and funeral eypress that bedecks the hearse 
of his political reputation. Dreading the decision 
of your judgment, your sympathies are enlisted 
for his client. An aged\ patriot, whose head js 
whitened with the hoar of three score and tej 
years, is presented to your afflicted imaginations: 
broken with disease, compelled to employ his few 
and short intervals from pain and sickness, to 
spend the last moments of a life devoted to a 
thankless country’s service, in defending himself 
against a criminal prosecution. Do we thirst for 
his blood ? yet, even there, English authorities 
would bear us out. Do we seek to lead him to 
Tower Hill? If his heart will fly in his face, js 
it we who cast it there? Do we even ask his dis. 
franchisement? No, sir, we only demand the 
removal of a man, whom the very suspicion of 
such crimes unfits for the high station which he 
fills. A man bent with age and infirmity, strug- 
gling with misfortune, is a venerable object, eni- 
tled to your ores: even although he wer 
not a patriot. Mine shall never be denied to suc) 
a character. But, sir, mark the difference between 
Samuel Chase, powerful and protected, and John 
Fries, feeble and oppressed. Look at the one 
lodged in a sumptuous hotel, partaking of the best 


judge made personal declarations against Callen- 
der, could he be said to administer justice with- 
out respect to oveyeh But, sir, one of our ad- 
versaries (Mr. Harper) protests against this sort 
of evidence, and deems it highly inadmissible. 
Why? Because, forsooth, it violates the sanctity 
of private conversation, and wounds the feelings 
of gentlemen who may be called on as witnesses. 
Thank God! sir, we live in a country where the 
law is open to all, and knows no distinction be- 
tween gentlemen and simple-men. No man, I 
trust, has a on respect for the real gentleman 
than myself. When Francis I., the accomplished 
monarch of the most gallant people of Europe, 
deemed it his first distinction to be ranked as the 
first gentleman of his kingdom, he did not hold 
that sacred character in higher reverence than I 
do. Butthe respondent himself has told you that 
a court of justice is a coarse sort of thing, blind 
to these nice discriminations; that the polished 
address of a Chesterfield, and the rugged scowl 
of a Thurlow, in the eye of the law are equal. 
Suppose a person killed, will not the court hear 
evidence of a previous declaration by the prisoner, 
of ill-will to the deceased, as “ that he would be 
the death of him,” &c.? or, will they stop to ask 
whether it was uttered ina tippling-house, ora 
drawing-room ; bya ruffian in rags, or in ermine ? | cheer, surrounded and supported by every com- 
and yet we are accused of lying in wait for the | fort of life, by a large and respectable circle of 
respondent, of watching his unguarded and con- | friends, indulged with ample time for his defence, 
vivial hours, of wounding the nerve of social | assisted by counsel second to none in the land, 
intercourse to the quick. We are ministers of | unrestricted in the conduct of their cause. When 
justice, and as such, we know nothing of these | I give a man so situated my sympathy, it is no! 
delicate distresses, equally unknown to our fore- | of so jejune a cast as to refuse itself to the victim 
fathers, to the framers of our free and manly insti- | of his injustice—a hardy yeoman wrestling with 
tutions. Their composition was of sterner stuff | indigence and persecution—selling his last bit of 
than this modern, flimsy, fashionable ware. To | property to support a long imprisonment and mee! 
their robust constitutions and strong common-sense | the expenses of this very prosecution ; a soldier o! 
these qualmish megrims, these sickly sensibilities | the Revolution, with whom the words “stamp act” 
of modern refinement were happily unknown. and “window tax” were synonymous with slavery ; 

Follow the respondent, then, with the steady | who, in a moment of political delirium, perhaps 
and untired step of justice, from Philadelphia to | of intoxication, had instinctively raised his hani 
Annapolis, from Annapolis to Richmond, and | against what he deemed an oppressive tax—i- 
back again to Newcastle. You see a succession | mured in a dungeon, listening only to the clank- 


of crimes each treading on the heel, galling the 
kibe of the other—so connected in time, and place, 
and circumstance, and so illustrated by his own 
confessions, as to leave no shadow of doubt as to 
his guilt. You are to take the facts, not, as his 
counsel would have you, isolated and dismem- 
bered, but embodied ; a series of acts indissolubly 
linked together, each supporting, each animated 
by the vital principle of guilt that pervades and 
gives life to the whole. God hath joined them; 
no man shall or can put them asunder. Carry 
your mind back to the state of things in 1800; 
then advert to the testimony in the case of Fries. 
Lewis, Dallas, Tilghman, and even Rawle, declar- 
ing that they had never witnessed such a proceed- 


ing of fetters; snatched from the bosom of his 
family, to whom no doubt he wasa kind parent 
and an affectionate husband—for be it remembered 
he was popular and beloved among his neighbors— 
this man, caught in the trap of judicial and con- 
structive treason, at which common sense revolts, 
laid by the heels, trembling at the charge, ignor- 
ant of the extent of the law, without a friend to 
comfort and console him, no counsel in his de- 
fence ; such a man, so situated, isas much entitled 
to my sympathy as any King that ever wore 
| crown, and he shall have it; he shall have more, 
_he shall have justice from this honorable Court. 
Yes, sir, to my shame I confess, that my sympa- 
thy is not of this exclusive sort. It is not scared 





ing before; pronouncing the conduct of the judge, | by the homely garb of poverty and wretchedness. 
on that occasion, to be altogether novel in the an- | It can feel for misfortune, even if it be not sump- 
nals of our criminal jurisprudence. The same | tuously arrayed. But let us suppose the character 
spirit pervades his whole career. But you are | of John Fries to have been what one of our op- 
‘warne by the counsel (Mr. Harper) not to tar-| ponents has represented it; the other, on all sides 
nish the laurels of your political victory by an | it is agreed, was every way base and detestable. 
unmanly triumph over a fallen adversary. He | Yet, sir, this will not render your decision more 
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favorable to the accused. If Fries was a danger- 
ous rebel, new cause of discontent and disaffection 
should not have been given to his countrymen by 
condemning him unfairly and unheard. Is this 
the way to extinguish the spirit of revolt, to rec- 
oncile freemen to your Government? Sir, we do 
not appearat your bar the advocates of Fries and 
Callender, but of the violated laws of your coun- 
try. We know it is in the persons of the weak, 
the worthless, and the wicked, that the liberties of 
every people are first attacked ; and we feel that 
society is as deeply interested in protecting the 
most obscure and friendless of her members, as 
her most illustrious benefactor; and more so, for 
this last may protect himself. Be the character 
and condition of the prisoner what they may, we 
say, ‘give him a fair trial:” the greater his 
guilt, the less the occasion of relaxing the princi- 
ples of law and justice in trying him. If he bea 
reat State prisoner, dangerous to Government 
Teas the number and power of his followers, the 
greater the necessity for a rigid adherence to 
those principles, that no pretext for future insur- 
rection be found in the injustice of his sentence. 
Sir, if these men had had fair trials, our lips would 
have been closed in eternal silence. Look at the 
case of Logwood. The able and excellent judge, 
whose worth was never fully known until he was 
raised to the bench, who presided at that trial, ut- 
tered not one syllable that could prejudice the de- 
fence of the prisoner. He felt, he knew that the 
wretch was entitled to fair play, and he gave it him. 
We heard of no prejudged i prea or verbal) opin- 
ion in that case ; no denial of testimony, no requi- 
sition that questions should be reduced to writing 
and submitted to the inspection of the court, be- 
fore they were suffered to be propounded to a wit- 
ness—none of the respondent’s new discoveries in 
criminal law were there brought into play. The 
Chief Justice knew that, sooner or later, the law 
was an overmatch for the dishonest, and leaving 
the cause of the commonwealth to its attorney, 
he disdained to descend from his great elevation 
to the low level of a public prosecutor. He let 
the law take its course. But, sir, the honorable 
Attorney General of Maryland has said, that these 
men had fair trials; or what he terms “ the essence 
of an impartial trial ; that they were guilty, and 
ound guilty accordingly; and had the verdict 
(the essence of the trial) been otherwise, it would 
have been partial and unjust: that is to say, sir, 
that the end will justify any means resorted to 
for its accomplishment; that all the forms of law. 
invented to protect the innocent, may be dispensed 
with on the trial of the guilty; that you may 
deny a man the benefit of testimony or counsel in 
his behalf, on his trial; and, after he is hanged, 
bring forward evidence of his guilt to justify the 
deed. Do you want other proof of the weakness 
of a cause, when men of sense defend it by argu- 
ments like these? If the respondent be indeed 
innocent, in his name I impeach his defenders ; if 
he is not guilty, they have betrayed his cause. 
Had I, Mr. President, been governed in this 
case by considerations of personal feeling rather 
than by my duty to the public, I should long since 
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have asked a respite from a task to which I feel 
myself physically as well as morally incompe- 
tent. In a little time and I will dismiss you to 
the suggestions of your own consciences. My 
weakness and want of ability prevent me from 
urging my cause as I could wish, but it is the last 
day of my sufferings and of yours. 

We are asked to assign any rational motive for 
the conduct imputed to the respondent. His ob- 
ject might have been to court the Administration 
which he upheld and supported, to recommend 
himself to the President of the United States, to 
obtain the Chief Justiceship. Those who are anx- 
ious to attract the notice and favor of the powers 
that be,are not apt to put their light undera 
bushel. The fulsomeness of sycophants, who al- 
ways overact their part, is proverbial. Sir, he 
might be aspiring to the Presidency itself, and 
anxious to engage the favor of the leaders of his 
party. Let it be remembered, the triumph of that 
day was complete, and the reckoning of this day 
too remote from probability to be taken into the 
account. Here, sir, you have a key to his whole 
conduct. It becomes you, then, Mr. President 
and gentlemen of the Senate, to determine whe- 
ther a man whose whole judicial life hath been 
marked by habitual outrage upon decorum and 
duty, too inveterate to give the least hope of re- 
formation, interwoven and incorporated with his 
very nature, shall be arrested in his career, or 
again let loose upon society, to prey upon the 
property, liberty, and life of those who will not 
rally around his political standard. We have 
performed our duty; we have bound the criminal 
and dragged him to your altar. The nation ex- 
pects from you that award which the evidence 
and the law requires. It remains for you to say 
whether he shall again become the scourge of an 
exasperated people, or whether he shall stand asa 
landmark and a beacon to the present generation, 
and a warning to the future, that no talents, how- 
ever great, no age, however venerable, no charac- 
ter, however sacred, no connexions, however influ- 
ential, shall save that man from the justice of his 
country, who prostitutes the best gifts of Nature 
and of God, and the power with which he is in- 
vested for the general good, to the low purposes 
of an electioneering partisan. We adjure you, 
on behalf of the House of Representatives and of 
all the people of the United States, to exorcise 
from our courts the baleful spirit of party, to give 
an awful memento to our judges. In the name 
of the nation, I demand at your hands the award 
of justice and of law. 

Mr. Harrer.—lI beg leave, Mr. President, to 
correct the honorable gentleman who has just 
concluded, (Mr. RanDoLPH,) with respect to what 
he has called admissions on our part ; and to notice 
a little the authority which he has read respect- 
ing Chief Justice Keelyng. 

The Prestpent observed that it would be ne- 
cessary for Mr. Harper to confine himself to the 
facts which he considered misstated. 

Mr. Harper. The honorable gentleman has 
stated that we admitted our client to be guilty. 
I disclaim and deny any such admission. Had 
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we made it, we should have admitted what is not 
true. We did, indeed, admit, that our client has 
been guilty of some casual indiscretions, such as 
are common to every man; but we neither did or 
could admit more. : 

The honorable gentleman is also incorrect, in 
his manner of stating John Heath’s testimony. 
John Heath did positively swear, that he told the 
circumstances to Mr. Holmes, within an hour 
after the conversation in his pao took place, 
between the respondent and the marshal. 

The honorable gentleman has also said, that I 
compared the conduct of my client, to a brawl or 
ariot. This is an utter mistake. I said no such 
thing. I made no such comparison. 

The Presipenr here checked Mr. Harper, 
who was apparently entering into an argument. 

Mr. Harper. I will confine myself to saying 
the remark of the honorable gentleman is a mis- 
take. As to the authority cited by the honorable 

tleman from Hatsell, to show that Sir John 
eelyng was a man of worthless character, whose 
writings are not entitled to credit; it does, indeed, 
appear from Hatsell, that Sir John Keelyng, while 
Chief Justice of England, was cited to appear be- 
fore the House of Commons, upon charges ex- 
hibited against him. But what was the result? 
The honorable gentleman has omitted to inform 
us. But had he proceeded to read the next sen- 
tence in the book, he would have found that Sir 
John Keelyng appeared to the summons, made 
his defence, and was most honorably acquftted. 
It was a light, vague, and groundless accusation, 
which met with the fate that ought ever to attend 
such accusations, and that I hope will attend the 
esent. 

The honorable gentleman has also discovered, 
that the decisions reported by Sir John Keelyng, 
which were cited by my learned colleague, were 
Star Chamber decisions; and he has indulged 
himself in repeating many of the usual invectives, 
against Star Chamber proceedings, and Star 
Chamber decisions. But where did he find that 
these decisions were made in the Star Chamber? 
If he had taken the trouble to read the book, which 
together with its author, he bas so much stigma- 
tized, he would have found that these decisions 
were made. not in the Star Chamber, but in the 
Court of King’s Bench; which was at that time 
filled by some of the ablest lawyers that England 
has ever produced. If he will take the trouble 
to open the learned work of Hale on the criminal 
law—of Hale whom he and his colleagues have 
so much and so justly extolled, and whose eulo- 
gium is a perpetual theme in every court of crim- 
inal jurisdiction—if he will turn to Hawkins, the 
leading authority and constant manual of criminal 
law; he wiil find that Keelyng’s reports are con- 
stantly cited as authority, by those learned writers; 
and that the very decisions cited by my learned 
colleague, which have so strongly excited the in- 
dignation of the honorable gentleman himself, are 
at this moment considered as the established law 
of England, and consequently for this country, so 
far as they apply. 

The latitude allowed by this honorable Court, 
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would admit of my correcting many other mis. 
takes of minor importance, into which the honor. 
able gentleman has fallen: but the lateness of the 
hour, and an anxious wish to bring the trial to g 
close, admonish me to abstain from any furthe; 
remarks. 

Mr. Ranvourn said he hoped that until to. 
morrow would be allowed the gentleman to make 
any further observations he might be desirous to 
offer. Mr. Harper having declined saying any. 
thing more, the President informed Mr. R. that 
he was at liberty to reply to Mr. Harper. 

Mr. Ranvotpn. Sir, I did not vay that Kee. 
lyng was Star Chamber authority; I expressly 
stated that he was Chief Justice of the King’: 
Bench. At the time of -his impeachment the 
Court of High Commission and Star Chamber had 
been abolished forty years. Butl did aver (and 
I repeat the assertion) that Star Chamber author- 
ities had been adduced to justify the conduct of 
the respondent. Keelyng was impeached for in- 
novation in trials of men for their lives, and put- 
ting unlawful restraints on juries, It is true, sir, 
the Commons dropped their prosecution, but what 
does that prove? Surely not even his own inno- 
cence, much less that of the respondent. If we 
have not made out our case, if we are not fully 
supported by the law and the evidence, you will 
acquit the accused, not by a scanty and frigid 
majority, but by an unanimous vote. If we have 
not proved the truth of our charge, on us, and on 
all the people of America, who cry aloud against 
him, be the shame. Let us be dismissed to in- 
famy, and hosannas be sung to him whom the 
highest tribunal of the nation delighteth to honor. 

On motion of Mr. Jackson, 

Resolved, That the Court will on Friday next, 
at 12 o’clock, pronounce judgment in the case of 
Samuel Chase, one of the associate justices of the 
Supreme Court of the United States. 





Fripay, March 1. 


The Court being opened by proclamation, the 
Managers, accompanied by the House of Repre- 
sentatives, attended. 

The counsel for the respondent also attended. 

The consideration of the motion, made yester- 
day for an alteration of one of the rules in cases 
of impeachmeuts, was resumed: Whereupon, 

Resolved, That in taking the judgment of the 
Senate upon the articles of impeachment now de- 
pending against Samuel Chase, Esq., the President 
of the Senate shall call on each member by his 
name, and upon each article, propose the follow- 
ing question, in the manner following: “Mr. —— 
how say you; is the respondent, Samuel Chase, 
guilty or not guilty of a high crime or misdemea- 
nor, as charged in the —— article of impeach- 
ment?” 

Whereupon, each member shall rise in his place. 
and answer guilty or not guilty. 

The Prestpenr rose, and addressing himself to 
the members of the Court, said: 

Gentlemen: You have heard the evidence and 
arguments adduced on the trial of Samuel Chase, 
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impeached for high crimes and misdemeanors: 
you will now proceed to pronounce distinctly 
your judgment on each article. 

The Secretary then read the first article of im- 
peachment, as follows: 

Articxiz 1. That, unmindful of the solemn duties 
of his office, and contrary to the sacred obligation by 
which he stood bound to discharge them “ faithfully 
and impartially, and without respect to persons,” the 
said Samuel Chase, on the trial of John Fries, charged 
with treason, before the circuit court of the United 
States, held for the district of Pennsylvania, in the city 
of Philadelphia, during the months of April and May, 


' one thousand eight hundred, whereat the said Samuel 


Chase presided, did, in his judicial capacity, conduct 
himself in a manner highly arbitrary, oppressive, and 
unjust, viz: 

1. In delivering an opinion, in writing, on the ques- 
tion of law, on the construction of which the defence 
of the accused materially depended, tending to preju- 
dice the minds of the jury against the case of the said 


| John Fries, the prisoner, before counsel had been heard 


in his defence : 

2. In restricting the counsel for the said Fries from 
recurring to such English authorities as they believed 
apposite, or from citing certain statutes of the United 
States, which they deemed illustrative of the positions 
upon which they intended to rest the defence of their 
client : 

3. In debarring the prisoner from his Constitutional 
privilege of addressing the jury (through his counsel) 
on the law, as well as on the fact, which was to deter- 
mine his guilt, or innocence, and at the same time en- 
deavoring to wrest from the jury their indisputable 
right to hear argument, and determine upon the ques- 
tion of law, as well as the question of fact, involved in 
the verdict which they were required to give : 

In consequence of this irregular conduct of the 
said Samuel Chase, as dangerous to our liberties as 
it is novel to our laws and usages, the said John 
Fries was deprived of the right, secured to him by 
the eighth article amendatory of the Constitution, and 
was condemned to death without having been heard, 
by counsel, in his defence, to the disgrace of the charac- 
ter of the American bench, in manifest violation of law 
and justice, and in open contempt of the rights of 
juries, on which ultimately rest the liberty and safety 
of the American people. 

When the Prestpenr took the opinion of the 
members of the Court respectively, in the form 
following: 

“Mr. ——, how say you; is the respondent, 


Samuel Chase, guilty or not guilty of a high | 


crime or misdemeanor, as charged in the first arti- 
cle of impeachment ?”” 


Those who pronounced guilty, are: 

Messrs. Anderson, Baldwin, Breckenridge, Brown, 
Cocke, Condit, Ellery, Franklin, Howland, Logan, 
Maclay, Moore, Stone, Sumter, Worthington, and 
Wright—16. 

Those who pronounced not guilty, are: 

Messrs. Adams, Bayard, Bradley, Dayton, Gaillard, 
Giles, Hillhouse, Jackson, Mitchill, Olcott, Pickering, 
Plumer, Smith of Maryland, Smith of New York, 
Smith of Ohio, Smith of Vermont, Tracy, White—18. 


The second article was read by the Secretary, 
as follows : 


‘Trial of Judge 








Chase. 


Ant. 2. That, prompted by a similar spirit of perse- 
cution and injustice, at a circuit court of the United 
States, held at Richmond, in the month of May, one 
thousand eight hundred, for the district of Virginia, 
whereat the said Samuel Chase presided, and before 
which a certain James Thompson Callender was ar- 
raigned for a libel on John Adams, then President of 
the United States, the said Samuel Chase, with intent 
to oppress and procure the conviction of the said Cal- 
lender, did overrule the objection of John Basset, one 
of the jury, who wished to be excused from serving on 
the said trial because he had made up his mind as to 
the publication from which the words charged to be 
libellous in the indictment were extracted; and the said 
Basset was accordingly sworn and did serve on the 
said jury, by whose verdict the prisoner was subse- 
quently convicted. 


Those who pronounced guilty on this article, 
are: 


Messrs. Anderson, Breckenridge, Cocke, Condit, El- 
lery, Giles, Howland, Maclay, Mcore, and Sumter—10. 


Those who pronounced not guilty, are: 


Messrs. Adams, Baldwin, Bayard, Bradley, Brown, 
Dayton, Franklin, Gaillard, Hillhouse, Jackson, Logan, 
Mitchill, Olcott, Pickering, Plumer, Smith of Mary- 
land, Smith of New York, Smith of Ohio, Smith of 
Vermont, Stone, Tracy, White, Worthington, and 
Wright—24. 

The third article was read by the Secretary, as 
follows: 

Arr. 3. That, with intent to oppress and procure 
the conviction of the prisoner, the evidence of John 
Taylor, a material witness on behalf of the aforesaid 
Callender, was not permitted by the said Samuel 
Chase to be given in, on pretence that the said witness 
could not prove the truth of the whole of one of the 
charges contained in the indictment, although the said 
charge embraced more than one fact. 

‘Those who pronounced guilty on this article, 
are: 

Messrs. Anderson, Baldwin, Breckenridge, Brown, 
Cocke, Condit, Ellery, Franklin, Giles, Howland, Jack- 
son, Logan, Maclay, Moore, Smith of Maryland, Sum- 
ter, Worthington, and Wright—18. 


Those who pronounced not guilty, are: 


Messrs. Adams, Bayard, Bradley, Dayton, Gaillard, 
Hillhouse, Mitchill, Olcott, Pickering, Plumer, Smith of 
New York, Smith, of Ohio, Smith of Vermont, Stone, 
Tracy, and White—16. 


The fourth article was read by the Secretary, 
as follows : 

Art. 4. That the conduct of the said Samuel Chase 
was marked, during the whole course of the said trial, 
by manifest injustice, partiality, and intemperance ; 
viz : 

1. In compelling the prisoner’s counsel to reduce to 
writing, and submit to the inspection of the court, for 
their admission or rejection, all questions which the 
said counsel meant to propound to the above named 
John Taylor, the witness: 

2. In refusing to postpone the trial, although an 
affidavit was regularly filed, stating the absence of ma- 
terial witnesses on behalf of the accused ; and although 
it was manifest, that, with the utmost diligence, the at- 
tendance of such witnesses could not have been pro- 
cured at that term: 
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3. In the use of unusual, rude, and contemptuous ex- 
pressions towards the prisoner’s counsel; and in false- 
ly insinuating that they wished to excite the public 
fears and indignation, and to produce that insubordi- 
nation to law to which the conduct of the judge did, 
at the same time, manifestly tend: 

4. In repeated and vexatious interruptions of the said 
counsel, on the part of the said judge, which at length 
induced them to abandon their cause and their client, 
who was thereupon convicted and condemned to fine 
and imprisonment: 

5. In an indecent solicitude manifested by the said 
Samuel Chase for the conviction of the accused, unbe- 
coming even a public prosecutor, but highly disgrace- 
ful to the character of a judge, as it was subversive of 
justice. 

Those who pronounced guilty on this article, 
are: 

Messrs. Anderson, Breckenridge, Brown, Cocke, 
Condit, Ellery, Franklin, Giles, Howland, Jackson, 
Logan, Maclay, Moore, Smith of Maryland, Stone, 
Sumter, Worthington, and Wright—18. 


Those who pronounced not guilty, are: 

Messrs. Adams, Baldwin, Bayard, Bradley, Dayton, 
Gaillard, Hillhouse, Mitchill, Olcott, Pickering, Plumer, 
Smith of New York, Smith of Ohio, Smith of Ver- 
mont, Tracy, and White—16. 


The fifth article was read by the Secretary, as 
follows: 


Art. 5. And whereas it is provided by the act of 
Congress, passed on the 24th day of September, 1789, 
entitled “ An act to establish the judicial courts of the 
United States,” that for any crime or offence against the 
United States, the offender may be arrested, impris- 
oned, or bailed, agreeably to the usual mode of process 
in the State where such offender may be found: and 
whereas it is provided by the laws of Virginia, that 
upon presentment by any grand jury of an offence 
not capital, the court shall order the clerk to issue a 
summons against the person or persons offending, to | 
appear and answer such presentment at the next court ; 
yet the said Samuel Chase did, at the court aforesaid, 
award a capias against the body of the said James 
Thompson Callender, indicted for an offence not capi- 
tal, whereupon the said Callender was arrested and 
committed to close custody, contrary to law in that case 
made and provided. 


All the members pronounced not guilty on this 
article, viz: 

Messrs. Adams, Anderson, Baldwin, Bayard, Brad- 
ley, Breckenridge, Brown, Cocke, Condit, Dayton, El- 
lery, Franklin, Gaillard, Giles, Hillhouse, Howland, 
Jackson, Logan, Maclay, Mitchill, Moore, Olcott, Pick- 
ering, Plumer, Smith of Maryland, Smith of New York, 
Smith of Ohio, Smith of Vermont, Stone, Sumter, 
Tracy, White, Worthington, and Wright—34. 


The sixth article was read by the Secretary, as 
follows: 

Arr. 6. And whereas it is provided by the 34th sec- 
tion of the aforesaid act, entitled “‘ An act to establish 
the Judicial Courts of the United States,’ that the 
laws of the several States, except where the Constitu- 
tion, treaties, or statutes of the United States, shall 
otherwise require or provide, shall be regarded as the 
rules of decision in trials at common law, in the courts 
of the United States, in cases where they apply ; and 
whereas by the laws of Virginia it is provided, that in 
cases not capital, the offender shall not be held to an- 





swer any presentment of a grand jury until the cour 
next succeeding that during which such presentmey; 
shall have been made, yet the said Samuel Chase, with 
intent to oppress and procure the conviction of the sai 
James Thompson Callender, did, at the court aforesaid 
rule and adjudge the said Callender to trial during the 
term at which he, the said Callender, was presente; 
and indicted, contrary to law in that case made and 
provided. 


Those who pronounced guilty on this article, 
are: 

Messrs. Breckenridge, Cocke, Howland, and Mj. 
clay—4. 


Those who pronounced not guilty, are: 

Messrs. Adams, Anderson, Baldwin, Bayard, Brad. 
ley, Brown, Condit, Dayton, Ellery, Franklin, Gaillard, 
Giles, Hillhouse, Jackson, Logan, Mitchill, Moore, 0). 
cott, Pickering, Plumer, Smith of Maryland, Smith of 
New York, Smith of Ohio, Smith of Vermont, Stone, 
Sumter, Tracy, White, Worthington, and Wright—3\, 


The seventh article was read by the Secretary, 
as follows: 


Arr. 7. That at a circuit court of the United States, 
for the district of Delaware, held at Newcastle, in the 
month of June, one thousand eight hundred, whereat 
the said Samuel Chase presided—the said Samuel 
Chase, disregarding the duties of his office, did descen( 
from the dignity of a judge and stoop to the level of 
an informer, by refusing to discharge the grand jury, 
although entreated by several of the said jury so to do; 
and after the said grand jury had regularly declared, 
through their foreman, that they had found no bills of 
indictment, nor had any presentments to make, by ob- 
serving to the said grand jury, that he, the said Sam- 
uel Chase, understood “that a highly seditious temper 
had manifested itself in the State of Delaware, among 
a certain class of people, particularly in Newcastle 
county, and more especially in the town of Wilming- 
ton, where lived a most seditious printer, unrestrained 
by any principle of virtue, and regardless of social or- 
der—that the name of this printer was” —but checking 
himself, as if sensible of the indecorum which he was 
committing, added, *‘that it might be assuming too 
much to mention the name of this person, but it be- 
comes your duty, gentlemen, to inquire diligently into 
this matter,”’ and that with intention to procure the 
prosecution of the printer in question, the said Samuel 
Chase did, moreover, authoritatively enjoin on the Dis- 
trict Attorney of the United States the necessity 0! 
procuring a file of the papers to which he alluded, (and 
which were understood to be those published under 
the title of “ Mirror of the Times and General Adver- 
tiser,”) and by a strict examination of them to find some 
passage which might furnish the ground-work of 4 
prosecution against the printer of the said paper; 
thereby degrading his high judicial functions, and tend- 
ing to impair the public confidence in, and respect for, 
the tribunals of justice, so essential to the gener! 
welfare. 

Those who pronounced guilty on this article, 
are: 

Messrs. Breckenridge, Cocke, Franklin, Howland, 
Jackson, Maclay, Smith of Maryland, Stone, Sumter, 
and Wright—10. 


Those who pronounced not guilty, are: 

Messrs. Adams, Anderson, Baldwin, Bayard, Bra¢- 
ley, Brown, Condit, Dayton, Ellery, Gaillard, Giles, 
Hillhouse, Logan, Mitchill, Moore, Olcott, Pickering; 
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Plumer, Smith of New York, Smith of Ohio, Smith of 
Vermont, Tracy, White, and Worthington—24. 

The eighth article was read by the Secretary, 
as follows: 

Ant. 8. And whereas mutual respect and confidence 
between the Government of the United States and 
those of the individual States, and between the people 
and those Governments, respectively, are highly con- 
ducive tothat public harmony, without which there 
can be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of his judicial 
character, did, at a circuit court, for the district of 
Maryland, held at Baltimore, in the month of May, 
one thousand eight hundred and three, pervert his 
official right and duty to address the grand jury then 
and there assembled, on the matters coming within the 
province of the said jury, for the purpose of delivering 
to the said grand jury an intemperate and inflammatory 
political harangue, with intent to excite the fears and 
resentment of the said grand jury, and of the good 
people of Maryland, against their State government and 
constitution—a conduct highly censurable in any, but 
peculiarly indecent and unbecoming in a judge of the 
Supreme Court of the United States ; and, moreover, 
that the said Samuel Chase, then and there, under 
pretence of exercising his judicial right to address the 
said grand jury, as aforesaid, did, in a manner highly 
unwarrantable, endeavor to excite the odium of the 
said grand jury, and of the good people of Maryland, 
against the Government of the United States, by de- 
livering opinions, which, even if the judicial authority 
were competent to their expression, on a suitable occa- 
sion and in a proper manner, were at that time, and 
as delivered by him, highly indecent, extra judicial, and 
tending to prostrate the high judicial character with 
which he was invested, to the low purpose of an elec- 
tioneering partisan. 

Those who pronounced guilty on this article, are: 

Messrs. Anderson, Baldwin, Breckenridge, Brown, 
Cocke, Condit, Ellery, Franklin, Giles, Howland, Jack- 
son, Logan, Maclay, Moore, Smith of Maryland, Stone, 
Sumter, Worthington, and Wright—19. 


Those who pronounced not guilty, are: 

Messrs. Adams, Bayard, Bradley, Dayton, Gaillard, 
Hillhouse, Mitchill, Olcott, Pickering, Plumer, Smith 
of New York, Smith of Ohio, Smith of Vermont, Tracy, 
and White—15. 

The Prestvent rose and said, on the first arti- 
cle, sixteen gentlemen have pronounced guilty, 
and eighteen not guilty; on the second article, 
ten have said guilty, and twenty-four not guilty ; 
on the third article, eighteen have said guilty, and 
sixteen not guilty; on the fourth article, cighteen 
have said guilty, and sixteen not guilty; on the 
fifth article, there is an unanimous vote of not 
guilty ; on the sixth article, four have said guilty, 
and thirty not guilty; on the seventh article, ten 
have said guilty, and twenty-four not guilty ; and 
on the eighth article, nineteen have said guilty, 
and fifteen not guilty. 

Hence, it appears that there is not a Constitu- 
tional majority of votes finding Samuel Chase, 
Esq., guilty, on any one article. It, therefore, be- 
comes my duty to declare that Samuel Chase, 
Esq., stands acquitted of all the articles exhibited 
by the House of Representatives against him. 

Whereupon, the Court adjourned without day. 
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APPENDIX 
TO 


THE TRIAL OF JUDGE CHASE. 


Charge of Judge Chase, being exhibit number 
three, referred to in his answer. 


Gentlemen of the Jury: John Fries, the pris- 
oner at the bar, stands indicted for the crime of 
treason, of levying war against the United States, 
contrary tothe Constitution. 

By the Constitution of the United States, arti- 
cle three, section three, itis declared: “ That trea- 
‘son against the United States shall consist only 
‘in levying war against them, or in adhering to 
‘ their enemies, giving them aid and comfort.” 

By the same section, it is further declared: 
“That no person shall be convicted of treason, 
‘unless on the testimony of two witnesses to the 
‘ same overt act, or on confession in open court ;” 
and that “ The Congress shall have power to de- 
clare the punishment of treason.” 

Too much praise cannot be given to this Con- 
stitutional definition of treason, and the requiring 
such fuil proof for conviction ; and declaring that 
no attainder of treason shall work corruption of 
blood or forfeiture, except during the life of the 
person attainted. 

This Constitutional definition of treason is a 
definition of law. Every proposition in any 
statute (whether more or less distinct, whether 
easy or difficult to comprehend) is always a ques- 
tion of law. What is the true meaning or true 
import of any statute, and whether the case stated 
comes within it, is a question of lawand not of 
fact. The question in an indictment for levying 
war against (or adhering to the enemies of ) the 
United States, is “ whether the facts stated do or 
do not amount to the levying of war” within the 
contemplation and construction of the Constitu- 
tion. 

It is the duty of the court in this case, and in 
all criminal cases, to state to the jury their opin- 
ion of the law arising on the facts; but the jury 
are to decide on the present and in all criminal 
cases, both the law and the facts, on their consid- 
eration of the whole case. 

It is the opinion of the court that any insurrec- 
tion or rising of any body of people, within the 
United States, to attain or effect, by force or vio- 
lence, any object of a great public nature or of 
public and general (or national) concern, is a 
levying war against the United States, within the 
contemplation and construction of the Constitu- 
tion. 

On this general position the court are of opin- 
ion, that any such insurrection or rising to resist, 
or to prevent by force or violence, the execution 
of any statute of the United States, for levying 
or collecting taxes, duties, imposts, or excises; or 
for calling forth the militia to execute the laws 
of the Union, or for any other object of a general 
nature or national concern, under any pretence, as 
that the statute was unjust, burdensome, oppress- 
ive, or unconstitutional, is a levying war against 
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the United States, within the contemplation and 
construction of the Constitution. 

The reason for this opinion is, that an insurrec- 
tion to resist or prevent by force the execution of 
any statute of the United States, has a direct ten- 
dency to dissolve all the bonds of society ; to de- 
stroy all order and all laws; and also all security 
for the lives, liberties, and property of the citizens 
of the United States. 

The court are of opinion that military weapons 

(as guns and swords mentioned in the indictment) 
are not necessary to make such insurrection or 
rising amount to levying war; because numbers 
supply the want of military weapons; and other 
instruments may effect the intended mischief. 
The legal guilt of levying war may be incurred 
without the use of military weapons or military 
array. 
The court are of opinion that the assembling 
bodies of men, armed and arrayed iv a warlike 
manner for purposes only of a private nature, is 
not treason ; although the judges or other peace 
officers should be insulted or resisted, or even great 
outrages committed to the persons or property of 
our citizens. 


The true criterion to determine whether acts 
committed are treason, or a less offence (as a riot) 
is the guo animo or the intention with which the 
people did assemble. When the intention is uni- 
versal or general, to effect some object of a gen- 
eral public nature, it will be treason, and cannot 
be considered, construed, or reduced toariot. The 
commission of any number of felonies, riots, or 
other misdemeanors, cannot alter their nature so 
as to make them amount to treason ; and, on the 
other hand, if the intention and acts combined 
amount to treason, they cannot be sunk down to 
a felony or riot. The intention with which any 
acts (as felonies, the destruction of property, or 
the like) are done, will show to what class of 
crimes the case belongs. 


The court are of opinion that if a body of peo- 
ple conspire and meditate an insurrection to resist 
or papes the execution of any statute of the Uni- 
ted States by force, that they are only guilty of a 
high misdemeanor, but if they sia to carry 
such intention into execution by force, that they 
are guilty of the treason of levying war ; and the 
quantum of the force employed neither lessens 
nor increases the crime, whether by one hundred 
or one thousand persons, is wholly immaterial. 


The court are of opinion that a combination or 
conspiracy to levy war against the United States 
is not treason, unless combined with an attempt 
to carry such combination or conspiracy into ex- 
ecution; some actual force or violence must be 
used in pursuance of such design to levy war; but 
that itis altogether immaterial whether the force 
used is sufficient to effectuate the object; any 
force connected with the intention will constitute 
the crime of levying war. 

This opinion of the court is founded on the 
same principles, and is, in substance, the same as 
the opinion of the circuit court for this district in 
the trials in April, 1795, of Vigol and Mitchell, 











who were both found guilty by the jury, and after- 
ward pardoned by the late President. 

At the circuit court for the district (April term, 
bed) on the trial of the prisoner at the bar, Judge 
Iredell delivered the same opinion; and Fries was 
convicted by the jury. 

To support the present indictment against the 
prisoner at the bar, two facts must be proved to 
your satisfaction: First. That, sometime before 
the finding of the indictment there was an insur- 
rection (or rising) of a body of people in the 
county of Northampton, in this State, with intent 
to oppose and prevent, by means of intimidation 
and violence, the execution of a law of the United 
States, entitled “ An act to provide for the valu- 
ation of lands and dwelling-houses, and the enu- 
meration of slaves within the United States ;” or 
of another law of the United States, entitled “An 
act to lay and collect a direct tax within the 
United States,” and that some acts of violence 
were committed by some of the people so assem- 
bled, with intent to oppose and prevent, by means 
of intimidation and violence, the execution of 
both or of one of the said laws of Congress. 

In the consideration of this fact, you are to con- 
sider and determine with what intent the people 
assembled at Bethlehem, whether to effect by force 
a public or a private measure. 

The intent with which the people assembled at 
Bethlehem, in Northanipton, is a necessary ingre- 
dient to the fact of assembling, and to be proved, 
like any other fact, by the declaration of those 
who assembled, or by acts done by them, when 
the question is, “ Whatis the man’s intent?” It 
may be proved by a number of connected circum- 
stances, or by a single fact. 

If, from a careful examination of the evidence, 

ou shall be convinced that the real object and 
intent of the people assembled at Bethlehem was 
of a public nature, (which it certainly was if they 
assembled with intent to prevent the execution of 
both the above-mentioned laws of Congress, or 
either of them,) it must then be proved to your 
satisfaction that the prisoner at the bar incited, 
encouraged, promoted, or assisted in the insurrec- 
tion or rising of the people at Bethlehem, and the 
terror they carried with them, with intent to op- 
pose and prevent, by means of intimidation and 
violence, the execution of both the above-men- 
tioned laws of Congress, or either of them; and 
that some force was used by some of the people 
assembled at Bethlehem. 

In the consideration of this fact, the court think 
proper to assist your inquiry by giving you their 
opinion. 

In treason all the participes crimines are prit- 
cipals; there are no accessaries to this crime. 
Every act which in the case of felony would ren- 
der a man an accessary, will in the case of treason 
make him a principal. To render any person an 
accomplice and principal in felony, he must be 
aiding and abetting at the fact, or maag te afford 
assistance, if necessary. If a person be present 
at a felony aiding or assisting, he is a principal. 
It is always material to consider, whether the 
persons charged are of the same party, upon the 
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same pursuit, and under the expectation of mutual 
defence and support. All persons present, aiding, 
assisting, or abetting any treasonable act, are prin- 
cipals. All persons who are present, and counte- 
nancing, and are ready to afford assistance, if 
necessary, to those who actually commit any 
treasonable act, are also principals. If a number 
of persons assemble and set upon a common de- 
sign, as to resist and prevent by force the execu- 
tion of any law, and some of them commit acts 
of violence and force, with intent to oppose the 
execution of any law, and others are present to 
aid and assist, if necessary, they are all principals. 
If any man joins and acts with an assembly of 
people, his intent is always to be considered and 
adjudged to be the same as theirs; and the law 
in the case judgeth of the intent by thefact. Ifa 
number of persons combine or conspire to effect a 
certain purpose, as to oppose by force the execu- 
tion of a law, any act of violence done by any one | 
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fore you, I will take the liberty to make a few ob- 
servations, which I hope you will receive as flow- 
ing only from my regard to the welfare and pros- 
perity of our common country. 

It is essentially necessary at all times, but more 
particularly at the present, that the public mind 
should be truly informed; and that our citizens 
should entertain correct principles of government, 
and fixed ideas of their social rights. It is a very 
easy task to deceive or mislead the great body of 
the peopie by propagating plausible, but false doe- 
trines, tor the bulk of mankind are governed by 
their passions and not by reason. 

Falsehood can be more readily disseminated 
than truth, and the latter is heard with reluctance 
if repugnant to popular prejudice. From the year 
1776, | have been a decided and avowed advocate 
for a representative or republican form of gov- 
ernment, as since established by our State and 
national Constitutions. It is my sincere wish 


of them, in pursuance of such combination, and | that freemea should be governed by their repre- 
with intent to effect such object, is, in considera- | sentatives, fairly and freely elected by that class 
tion of law, the act of all who are present when | of citizens described in our bill of rights, “who 
such act of violence is committed. If persons | have property in, a common interest with, and an 





collect together to act for one and the same com- 
mon end, any act done by any one of them, with | 
intent to effectuate such common end, is a fact that | 
may be given in evidence against all of them; | 
the act of each is evidence against all concerned. | 
I shall not detain you at this late hour to reca- | 
itulate the facts; you have taken notes, and they | 
ave been stated with accuracy and great candor | 
by Mr. Attorney. 

I will only remark, that all the evidence rela- 
tive to transactions before the assembling of the | 
armed force at Bethlehem, are only to satisfy you 
of the intent with which the body of the people | 
assembled there. If either of three overt acts (or 
open deeds) stated in the indictment, are proved 
to your satisfaction, the court are of opinion that 
is sufficient to maintain the indictment, for the 
court are of opinion that every overt act is trea- 
sonable. 

As to accomplices, they are legal witnesses, and | 
entitled to credit, unless destroyed by testimony 
in court. 

If, upon consideration of the whole matter, (law 
as well as fact,) youare not fully satisfied without 
any doubt that the prisoner is guilty of the treason 
charged in the indictment, you will find him not 
guilty ; but if, upon the consideration of the whole 
matter, (law as well as fact,) you are convinced 
that the prisoner is guilty of the treason charged 
in the indietment, you will find him guilty. 





Exhibit number eight, referred to in Judge Chase’s 

answer. 

Copy of the conclusion of a charge delivered and | 
read from the original manuscript, at a‘eircuit 
court of the United States, holden in the city 
of Baltimore, on Monday the second day of | 
May, 1803, by Samuel Chase, one of the judges 
of the Supreme Court of the United States. 


Before you retire, gentlemen, to your chamber 





attachment io, the community.” 

The purposes of civil society are best answered 
by those governments where the public safety, 
happiness, and prosperity, are best formed, what- 
ever may be the constitution and form of govern- 
ment; but the history of mankind (in ancient and 
modern times) informs us “that a monarchy ma 
be free, and that a republic may be a tyranny.” 
The true test of liberty is in the practical enjoy- 
ment of protection to the person and the property 
of the citizen, from all injury. Where the same 
laws govern the whole society without any dis- 
tinction, and there is no power to dispense with 
the execution of the laws; where justice is im- 
partially and speedily administered, and the poor- 
est man in the community may obtain redress 
against the most wealthy and powerful, and riches 
afford no protection to violence; and where the 
person and property of every man are secure from 
insult and injury ; in that country the people are 
free. This is our present situation. Where law 
is uncertain, partial, or arbitrary ; where justice 
is not impartially administered to all; where 
property is insecure, and the person is liable to in- 
sult and violence without redress by law, the 
people are not free, whatever may be their form 
of government. To this situation I greatly fear 
we are fast approaching! 

You know, gentlemen, that our State and na- 


| tional institutions were framed to secure to every 


member of the society equal liberty and equal 
rights; but the late alteration of the Federal Ju- 
diciary by the abolition of the office of the sixteen 
circuit judges, and the recent change in our State 
constitution by the establishing of universal suf- 
frage, and the further alteration that is contem- 


| plated in our Strate judiciary (if adopted) will, in 


my judgment, take away all security for property 
and personal liberty. The independence of the 
national Judiciary is already shaken to its founda- 
tion, and the virtue of the people alone can re- 


to consider such matters as may be brought be-| store it. The independence of the judges of this 


8th Con. 2d Szs.—22 
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State will be entirely destroyed, if the bill for the | nevertheless, entitled to exercise certain rights 
abolition of the two supreme courts should be | which they possessed in a state of nature; and, 
ratified by the next General Assembly. The | also, that every member of this Government jis 
change of the State constitution, by allowing uni- = to enjoy an equality of liberty and rights, 


versal suffrage, will, in my opinion, certainly and| _ [ have long since subscribed to the opinion, that 
rapidly destroy all protection to property, and all | there could be no rights of man in a state of na- 
security to personal liberty; and our republican |ture previous to the institution of society ; and 
constitution will sink into a mobocracy, the worst | that liberty, properly speaking, could not exist in 
of all possible governments. a state of nature. I do not believe that any num- 

I can only lament that the main pillar of our | ber of men ever existed together in a state of na- 
State constitution has already been thrown down | ture without some head, leader, or chief, whose 
by the establishment of universal suffrage. By | advice they followed, and whose precepts they 
this shock alone the whole building totters to its | obeyed. I really consider a state of nature asa 
base, and will crumble into ruins before many | creature of the imagination only, although great 
years elapse, unless it be restored to its original | names give a sanction toa contrary opinion. The 
state. If the independency of your State judges | great object for which men éotalslish any form 
which — bill of rights wisely declares “ to be | of government, is to obtain security to their per- 
essential to the impartial administration of justice, sons and property from violence; estroy the se- 
and the great security to the rights and liberties | curity to either, and you tear up society by the 
of the people,” shall be taken away by the ratifi-| roots. It appears to me that the institution of 
cation of the bill passed for that purpose, it will | government is really no sacrifice made, as some 
precipitate the destruction of your whole State | writers contend, to natural liberty, for I think 
constitution, and there will be nothing left in it | that previous to the formation of some species of 
worthy the care or support of freemen. government, a state of liberty could not exist. It 

I cannot but remember the great and patriotic | seems to me that personal liberty and rights can 
characters by whom your State constitution was | only be acquired by becoming a member of a com- 
framed. I cannot but recollect that attempts were | munity, which gives the protection of the whole 
then made in favor of universal suffrage, and to | to every individual. Without this protection it 
render the judges dependent upon the Legisla-| would, in my opinion, be impracticable to enjoy 
ture. You may believe that the gentlemen who | personal liberty or rights. From hence I con- 
framed your constitution, possessed the full con- | clude that liberty and rights (and also property) 
fidence of the people of Maryland, and that they | must spring out of civil society, and must be for- 
were esteemed for their talents and patriotism, | ever subject to the modification of particular gov- 
and for their public and private virtues. You|ernments. I hold the position clear and safe, tha: 
must have heard that many of them held the | all the rights of man can be derived only from the 
highest civil and military stations, and that they, | conventions of society, and may with propriety be 
at every risk and danger, assisted to obtain and | called social rights. I cheerfully subscribe to the 
establish your independence. Their names are! doctrine of equal liberty and equal rights, if prop- 
enrolled on the Journals of the first Congress, and | erly explained. I understand by equality of |ib- 
may be seen in the proceedings of the Convention | erty and rights only this, that every citizen, with- 
that framed our form of Government. With great | out respect to property or station, should enjoy an 
concern I observe that the sons of some of these | equal share of civil liberty, an equal protection 
characters have united to pull down the beautiful | from the laws, and an equal security for his per- 
fabric of wisdom and republicanism that their’ son and property. Any other interpretation of 
fathers erected ! these terms is, in my judgment, destructive of all 

The declarations respecting the natural rights| government and ai icae If I am substantially 
of man, whichoriginated from the claim of the | correct in these sentiments, it is unnecessary \ 
British Parliament to make laws to bind America| make any application of them, and I will only 
in all cases whatsoever; the publications since | ask two questions. Will justice be impartially 
that period, of visionary and theoretical writers, | administered by judges dependent on the Legisla- 
asserting that men in a state of society are enti-| ture for their continuance in office, and also for 
tled to exercise rights which they possessed in a | their support? Will liberty or property be pro- 
state of nature ; and the modern doctrines by our | tected or secured, by laws made by representatives 
late reformers, that all men in a state of society | chosen by electors, who have no property in, @ 


are entitled to enjoy equal liberty and equal rights, | common interest with, or attachment to the com- 
have brought this mighty mischief upon us; and | munity ? 


I fear that it will rapidly progress, until peace and True copy: 
order, freedom and property, shall be destroyed. THOMAS CHASE 
Our people are taught as a political creed, that ’ ‘ 
men living under an established Government, are, Janvary 31, 1805. 
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PROCEEDINGS 


OF 


AND DEBATES 


THE 


HOUSE OF REPRESENTATIVES OF THE UNITED STATES, 


AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AT THE CITY OF 
WASHINGTON, MONDAY, NOVEMBER 5, 1804. 


Monpay, November 5, 1804. 


This being the day appointed by law for the 
meeting of the present Session, the following 
members of the House of Representatives appear- 
ed and took their seats, to wit: 


From New Hampshire—Silas Betton, Clifton Clag- 
gett, David Hough, and Samuel Tenney. 


From Massachusetts—Jacob Crowninshield, Tho- 
mas Dwight, Nahum Mitchell, Ebenezer Seaver, Wil- 
liam Stedman, Joseph B. Varnum, and Lemuel Wil- 
liams. ‘ 

From Rhode Island—Nehemiah Knight and Joseph 
Stanton. 

From Connecticut—John Davenport and John Cot- 
ton Smith. 

From Vermont—William Chamberlin, Martin Chit- 
tenden, James Elliot, and Gideon Olin. 


From New York—Gaylord Griswold, Josiah Has- 
brouck, Henry W. Livingston, Andrew McCord, Sam- 
uel L. Mitchill, Beriah Palmer, Erastus Root, Thomas 
Sammons, David Thomas, Philip Van Cortlandt, Kil- 
lian K. Van Rensselaer, and Daniel C. Verplanck. 

From New Jersey—Adam Boyd, Ebenezer Elmer, | 
James Sloan, and Henry Southard. 

From Pennsylvania—Isaac Anderson, David Bard, 
Joseph Clay, Frederick Conrad, William Findley, Jo- 
seph Heister, Michael Leib, John Rea, Jacob Richards, 
John Smilie, John Stewart, and John Whitehill. 

From Maryland—John Archer, William McCreery, 
Nicholas R. Moore, and Thomas Plater. 

From Virginia—Thomas Claiborne, John Dawson, | 
John W. Eppes, Thomas Griffin, David Holmes, John 
G. Jackson, Joseph Lewis, jr., Anthony New, Thomas 
Newton, jr., John Randolph, Thomas M. Randolph, | 
John Smith, James Stephenson, and Philip R. Thomp- | 
son. 

From Kentucky—George Michael Bedinger, John 
Boyle, and Thomas Sandford. 

From North Carolina—Willis Alston, jr., William 
Blackledge, James Gillespie, James Holland, William 





Kennedy, Nathaniel Macon, (Speaker,) Richard Stan- 
ford, and Joseph Winston. 

From Tennessee—George W. Campbell, William 
Dickson, and John Rhea. 


From South Carolina—John B. Earle. | 


From Georgia—Peter Early and David Meriwether. 

From Ohio—Jeremiah Morrow. 

Delegate from the Mississippi Territorye- William 
Lattimore. 





Several new members, to wit: from Massachu- 
setts, Simon Larnep, returned to serve in this 

ouse as a member for the said State, in the room 
of Tompson J. Skinner, who has resigned his seat ; 
from New York, Samus. Riker, returned to serve 
as a member for the said State, in the room of 
John Smith, appointed a Senator of the United 
States ; and from Virginia, CarisToPHER CLARK, 
returned to serve as a member for the said State, 
in the room of John Trigg, deceased; appeared, 
produced their credentials, and took their seats in 
the House; the oath to support the Constitution 
of the United States being first administered to 
them by Mr. Speaker, according to law. 

And a quorum, consisting of a majority of the 
whole number, being present, 

Ordered, That a message be sent to the Sen- 
ate, to inform them that a quorum of this House 
is assembled, and ready to proceed to business; 
and that the Clerk of this House do go with the 
said message. 

The following committees were appointed pur- 
suant to the standing rules and orders of the House, 


| WIZ: 


Committee of Elections—Mr. Finpuey, Mr. 
Varnum, Mr. Livinaston, Mr. Kennepy, Mr. 
Eppes, Mr. Ciacerr, and Mr. Etmer. 

Committee of Ways and Means—Mr. Joun 
Ranpo.ps, Mr. JoserpH Cuiay, Mr. Gaytorp 
GriswoLp, Mr. Boyue, Mr. Davenport, Mr. Ni- 
cHoLas R. Moors, and Mr. MertweTHer. 

Committee of Commerce and Manufactures— 
Mr. Samvue. L. Mirecnity, Mr. CRowNINSHIELD, 
Mr. McCreery, Mr. Ler, Mr. Newron, Mr. 
Eary, and Mr. Carrrenpen. 

Committee of Claims—Mr. Joun Corron 


| Smita, Mr. Hoimes, Mr. PLater, Mr. CHAMBER- 


Lin, Mr. Bepinger. Mr. Stanrorp, and Mr. Stan- 
TON. 

Committeeof Revisaland Unfinished Business— 
Mr. Tenney, Mr. Dickson, and Mr. Farce. 

The Speaker laid before the House a letter 
from the Governor of the State of Maryland, en- 
closing a certificate of the election of Roggr 
NeE.son, to serve in this House as a member for 
the said State, in the room of Daniel Heister, de- 
ceased; which was referred to the Committee of 


| Blections. 
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Ordered, That the Clerk of this House cause 


the members to be furnished, during the present 
session, with three newspapers to each member, 
such as the members, respectively, shall choose, 
to be delivered at their lodgings ; and that if any 
member shall choose to take any newspaper other 
than a daily paper, he shall be furnished with as 
many of such newspapers as shall not exceed the 
price of a daily paper. 

Resolved, That, unless otherwise ordered, the 
daily hour to which the House shall stand ad- 
journed, during the present session, be eleven 
o’clock in the forenoon. 





Tuespay, November 6. 


Several other members, to wit: from Massa- 
chusetts, Manassen Cutter; from Connecticut, 
Samvuet W. Dana and Roger Griswo tp; from 
New Jersey, James Morr; from Pennsylvania, 
Joun A. Hanna, Jonn B. C. Lucas, and Isaac 
Van Horne; from Maryland,Joun CampBe.t; 
from Virginia, Joun Cropton; and from South 
Carolina, Tuomas Lownpes; appeared and took 
their seats in the House. 

Another new member, to wit: Roger Netson, 
from Maryland, returned to serve in this House 
asa member for the said State, in the room of 
Daniel Heister, deceased, appeared, produced his 
credentials, was qualified, and took his seat in the 
House. 

Mr. J. Ranpotpn moved for the appointment 
of a committee on the part of the House to join 
a committee of the Senate to wait on the Presi- 
dent and inform him that a quorum of both 
Houses are formed, and ready to receive his com- 
munications, 

Mr. Dana inquired if a quorum of the Senate 
was formed? That circumstance, he thought, 
ought to be ascertained before the House adopted 
the gentleman’s resolution. 

r. Ranpoups did not know whether or no the 
Senate had formed a quorum, but he saw no ob- 
jection on that account to proceeding with their 
own business. He however had understood that 
the Senate would form a quorum this day. 

The resolution was carried, and Messrs. J. Ran- 
poLpH and R. GriswoLp appointed the com- 
mittee. 

Mr. J. C. Smita requested the House to excuse 
him from serving on the Committee of Claims; 
he had been on that committee for four years past, 
and he knew that the members of that commit- 
tee, particularly, ought to remain at the seat of 
Government during the whole session; he unfor- 
tunately would be obliged to ask leave of absence 
in January, at farthest. He was hereupon excus- 
ed, and Mr. Dana appointed in his place. 

Resolved, That a committee be appointed to 
inquire whether any, and what amendments are 
necessary to be made in the acts establishing a 
post office and post roads within the United States, 
and that the said committee have leave to report 
by bill or otherwise. 

Ordered, That Mr. Newron, Mr. Tuomas, Mr. 
Hanna, Mr. Nanum Mitrcue.t, Mr. Lownpes, 
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Mr. Georce WasuHINGTON CAMPBELL, and Mr, 
Sournarp, be appointed a committee pursuant to 
the said resolution. 

Mr. J. Ranpourn requested information from 
the Chair as to the situation in which the articles 
of impeachment against Samuel Chase, one of 
the Associate Justices of the Supreme Court of 
the United States, were left at the last session, 
The House would recollect that they were then 
merely reported and ordered to be printed. If 
that business was to be prosecuted, he conceived 
it of importance that the party should have al} 
the time to prepare for his defence that political 
existence would allow him. Was it the opinion 
of the Speaker that this subject was before the 
Committee of Revised and Unfinished Business, 
or should it be referred to a special committee to 
prepare articles de novo? 

The Speaker judged that it was before the 
Committee of Revised and Unfinished Business 
as a matter of course. 

Mr. Varnum moved for the appointment of 
Chaplains to Congress for the present session, one 
by each House, to interchange weekly. 

Mr. Smite thought that a Chaplain, when @nce 
appointed by the House, should remain as an offi- 
cer of the House during its Constitutional exist- 
ence, in like manner as the Speaker, Clerk, and 
other officers. 

Mr. Varnum turned the gentleman to the Jour- 
nal, in which it would be found that Chaplains 
were expressly appointed for the session. 

The Speaker declared the practice had always 
been to appoint them every session. 

Mr. Griswo_p observed, that were the Chaplain 
an officer of that House only, the gentleman’s 
(Mr. 8S.) idea would be correct; but he would re- 
collect that the Senate had a concurrent vote on 
this subject. 

The resolution was hereupon adopted. 

Ordered, That the report of the committee ap- 
pointed on the thirteenth of Marcb last, to pre- 
pare and report articles of impeach:aent against 
Samuel Chase, one of the Associate Justices of 
the Supreme Court of the United States, be re- 
ferred to a select committee, and that,Mr. Joun 
Ranpotpn, Mr. Josepn Cray, Mr. Earty, Mr. 
Boy.e, and Mr. Rhea of Tennessee, be appointed 
of the said committee. 





Weonespay, November 7. 


Several other members, to wit: from Maryland, 
Joseru H. Nicuotson; from Virginia, Wacrer 
Jones; from South Carolina, Tuomas Moore; 
and from Georgia, Josern Bryan, appeared, and 
took their seats in the House. 

Mr. Leis observed the narrow limits to which 
the members were confined by the reduced size of 
the Chamber they now occupied, and the diffi- 
culty the members were exposed to in passing and 
repassing in the lobby by the admission of stran- 
gers. He was forced, by these considerations, to 
move the House to rescind one of their rules, 
which permitted the members to introduce stran- 
gers. But as another required ‘that motions for 
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altering the standing rules of the House should | 
only be made by giving one day’s previous notice, 
he contented himself with laying his motion on 
the table. 

On motion of Mr. Lers,a Committee of Ac- 
eounts was appointed, whose duty it is to super- 
intend and control the expenditure of the contin- 
gent fund of the House,and to audit and settle all 
accounts charged upon the same. 

A message from the Senate informed the House 
that a quorum of the Senate is assembled, and 
ready to proceed to business. The Senate have 
appointed a committee on their part, jointly with 
the committee appointed on the part of this House, 
to wait on the President of the United States, and 
inform him that a quorum of the two Houses is | 
assembled, and ready to receive any communica- | 
tions he may be pleased to make to them. | 

A message from the Senate informed the House 
that the Senate have agreed to the resolution of | 
this House for the appointment of Chaplains to | 
Congress for the present session, and have ap- | 
pointed the Rev. Mr. McCormick, on their part. | 

The House then proceeded, by ballot, to the ap- | 
pointment of a Chaplain to Congress, on the part | 
of this House; and, upon examining the ballots, 
a majority of the votes of the whole House was | 
found in favor of the Rev. WittiaM Bentiey. | 

Mr. Joun Ranvo.pu, from the joint commit- | 
tee appointed to wait on the President of the Uni- | 
ted States, and inform him that a quorum of the | 
two Houses is assembled, reported that the com- | 
mittee had performed that service, and that the | 
President signified to them he would make a com- | 
munication to this House, in writing, to-morrow | 
at twelve o’clock. 





Tuurspay, November 8. 


Several other members, to wit: from New| 
Hampshire, Samugt Hunt; from Massachusetts, | 
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the matter thereof, and report the same, with their 
opinion thereon, to the House. 

A Message was received from the Presipent 
or THE Unitep Srares, by Mr. Burwe t, his 
Secretary, as follows : 

Mr. Speaker : 1 am directed to hand you a commu- 
nication, in writing, from the Presipenr to the two 
Houses of Congress. 

The communication was read, and, together 
with the documents accompanying the same, re- 
ferred to the Committee of the whole House on 
the state of the Union. [See Senate proceedings 
of this date, page 11, for the Message. ] 

The motion made yesterday by Mr. Lers, was 
taken into consideration, and an amendment was 
proposed by adding, “blacks and people of color, 
other than freemen, shall be excluded from the 
gallery.” 

This gave rise to some conversation, after which 
the amendment, upon a division of the House, ap- 
peared to have but one member in its favor. 

The question on the resolution to exclude all 
persons from the lobby except members of the 
Senate and Stenographers, was taken and lost, 
only 32 members voting for it. 

Mr. J. Clay moved the following resolution : 

Resolved, That the President of the United States 
be requested to present, in the name of Congress, to 
Captain Stephen Decatur, a sword, of the value of 
dollars, and to each of the officers and crew of the Uni- 
ted States ketch Intrepid, months’ pay, as a testi- 
mony of the high sense entertained by Congress of the 
gallantry, good conduct, and services, of Captain De- 
catur, the officers, and crew, of the said ketch, in at- 
tacking and destroying a Tripolitan frigate, of forty- 
four guns, late the United States frigate Philadelphia. 

Ordered, That the said motion be referred to a 
Committee of the Whole to-morrow. 

Mr. Tenney, from the Committe of Revisal 
and Unfinished Business, to whom it was refer- 
red to examine the Journal of the last session, and 








Samuet Taacart; from Connecticut, Simeon | report therefrom such matters of business as were 
Batowin and Catvin Gopparp; and from North | then depending and undetermined, made a report, 
Carolina, Samuet D. Purviance ; appeared, and | in part; which was read. and ordered to lie on the 
took their seats in the House. table. 

A memorial of the Board of Trustees of Jeffer- 
son College in the Mississippi Territory of the 
United States, signed by Cato West, their Presi- 


, | 'T'wo other members, to wit: from Massachu- 
dent pro tempore, and attested by Felix Huges, | setts, WitLiAM Eustis; and from Pennsylvania 
their Secretary, was presented to the House and | : ; : 


read, praying that the title to certain lots or par- | er AETROTSS, ‘Re NS Sena 
cels of land, situate in the city of Natchez; also, 5 
| 
| 
| 
| 





Fray, November 9. 


to an outlot adjoining the same, may be confirm- FRIGATE PHILADELPHIA. 
ed by Congress, for the benefit and accommoda-| Mr. J. Cuay’s motion relative to Captain De- 
tion of the said College, and thereby to promote | catur and the officers and crew of the ketch In- 
the education of youth within the said Territory. | trepid, was taken up in Committee of the Whole. 
Ordered, That the said memorial, together with | On motion of Mr. Cray, the resolution was al- 
the petition of the Mayor, Aldermen, and Assist- | tered, by striking out after the word “sword,” the 
ants, of the city of Natchez, and of William Dan- | words “ the value of dollars,” and filling up 
bar, presented the ninth of November, one thou-| the other blank with the word “two,” thereby 
sand eight hundred and three, and twenty-sixth | giving the officers and crew two months’ pay. 
of January, one thousand eight hundred and four,| Mr. C., with a view of showing the propriety 
and two reports of select committees, made at the | of the measure, read extracts of letters written b 
last session, thereon, be referred to Mr. Lartimore, | Commodore Preble and Lieut. Decatur, whic 
Mr. Tuomas M. Ranpotru, Mr. Srepman, Mr. | had been obtained from the Secretary of the Na- 
Ausron, and Mr. Extior ; that they do examine | vy; they contained an account of the circum- 
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stances attending this honorable exploit, which | and security of our ports and harbors, and supporting 
have heretofore been printed in the public news- | within our waters the authority of our laws, be referred 


papers. to a select committee. 
he Committee rose and reported the resolu-| 5. Resolved, That so much of the Message of the 
tion as amended President of the United States as relates to the improve- 


ment of the militia system of the United States, be re. 
ferred to a select committee. 

6. Resolved, That so much of the Message of the 
President of the United States as relates to the incon- 
venience arising from the distance to which, under ex. 
isting laws, prizes captured from the corsairs of Bar. 
bary must be brought for adjudication, be referred to a 
select committee. 

7. Resolved, That so much of the Message of the 
President of the United States as relates to the lead 
mines of Louisiana, be referred to the Committee of 
Commerce and Manufactures. 

Ordered, That Mr. Eustis, Mr. Dawson, ws... 
Gopparpb, Mr. Wynns, Mr. Root, Mr. Berron, 
and Mr. Knicur, be appointed 4 committee pur- 
suant to the first resolution. 

Ordered, That Mr. Joun Ranpvo pa, Mr. Ro- 
Ger Griswo.p, Mr. Tuomas Moors, Mr. Smiuiz, 
Mr. Giivespie, Mr. Dwieut, and Mr. Sammons, 
be appointed a committee pursuant to the second 
resolution. 

Ordered, That Mr. Joseru Cray, Mr. Lrvina- 
ston, and Mr. Sanprorp, be appointed a com- 
mittee pursuant to the third resolution. 

Ordered, That Mr. Nicnotson, Mr. Brown, 
Mr. Gatrrin, Mr. Riker, Mr. Hont, Mr. Seaver, 
and Mr. Oxtn, be appointed a committee pursu- 
ant to the fourth resolution. 

Ordered, That Mr. Varnum, Mr. Van Cort- 
LANDT, Mr. Stepnenson, Mr. Hevms, and Mr. 
Ho.vanp, be appointed a committee pursuant to 
the fifth resolution. 

Ordered, That Mr. Ropney, Mr. Jackson, Mr. 
Batowin, Mr. Lucas, Mr. Netson, Mr. Larnep, 
and Mr. Lownpes, be appointed a committee pur- 
suant to the sixth resolution. 

Mr. Griswo_p stated that some inconvenience 
had been felt by some of the merchants of the At- 
lantic ports in making shipments to New Orleans, 
as they were not authorized to obtain drawbacks 
on a reshipment from that port to a foreign coun- 
try; heretofore New Orleans had been a depot from 
which many foreign articles were shipped to the 
French, Spanish, and even British colonies and 
islands, a commerce that had been very productive. 
He wished, if there was no solid objection to it, 
that the usual course of trade might be continued. 
He, therefore, moved the following resolution : 


Resolved, That the Committee of Commerce ant 
Manufactures be instructed to inquire into the expe- 
pediency of gllowing, under proper regulations, a draw- 
back of duties on goods, wares, and merchandise, im- 
ported into the port of New Orleans from any port of 
the United States, and from thence exported to any 
foreign port or place, and that the Committee report 
by bill or otherwise. 

The resolution was carried nem. con. 

The Speaker iaid before the House a letter 


Mr. Griswo tp presumed th< object of this step 
was to pay a tribute of respect to those brave 
men who had so gallantly achieved this glorious 
and dangerous enterprise. He wished to do this 
in a manner the most honorable and notorious, 
and perhaps the best course would be to obtain. 
from the Head of the Navy Department, a list of 
the names of the officers and the number of the 
crew, together with a detail of the circumstances 
attending the event. With this view, he moved 
to postpone the consideration of the resolution re- 
ported by the Committee of the Whole, till to- 
morrow, in order to introduce a resolution to this 
effect : 

Resolved, That the Secretary of the Navy be direct- 
ed to communicate to this House the names of the offi- 
cers and the number of the men employed in the de- 
struction of the frigate Philadelphia in the harbor of 
Tripoli, together with a statement of the circumstances 
attending that event. 

The postponement was agreed to without op- 
position, and the resolution of Mr. GriswoLp was 
adopted, with a small variation, suggested by Mr. 
J. Ranpoupu, and acquiesced in by the mover, to 
wit: “That the President of the United States 
be requested to cause to be laid before this 
House,” &c. 

Mr. J. Cuay and Mr. T. M. Ranpotra were 
appointed a committee to wait on the President 
and communicate the request of the House. 





Monpay, November 12. 

Several other members, to wit: from Massa- 
chusetts, PeLec Wapsworts ; from New Jersey, 
Wituam Hewms; from Delaware, Casar 
Rooney ; from Virginia, MartHew Cray; from 
North Carolina, Marmapuxe WILLIAMs and THo- 
mas Wywnns; and from South Carolina, Levi 
Casey and Ricnarp WINN ; appeared, and took 
their seats in the House. 
The House resolved itself into a Committee of 
the Whole on the state of the Union. 
Mr. J. Ranpo.pn submitted seven resolutions, 
which were agreed to, and afterwards adopted by 
the House, as follows: 
1. Resolved, That so much of the Message of the 
President of the United States as relates to the re- 
straining of our merchant vessels arming themselves 
without authority, and attempting to force a commerce 
into certain ports and countries, in defiance of the laws 
of those countries, be referred to a select committee, 
2. Resolved, That so much of the Message of the 
President of the United States as relates to an ameliora- 
tion of the form of government of the Territory of Lou- 
isiana, be referred to a select committee. 
3. Resolved, That so much of the Message of the 
President of the United States as recommends an en- 
largement of the capital employed in commerce with | from Mr, Thomas Claxton, Doorkeeper of the 
the Indian tribes, be referred to a select committee. House of Representatives af the United States, 
4. Resolved, That so much of the Message of the | written in his official capacity, stating that, at the 
President of the United States as relates to the defence | request of one of the inhabitants of the city, the 
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Chaplain to the Senate, after he had performed 
Divine service in the Chamber of the House 
of Representatives in the forenoon, gave notice 
that, in the afternoon, a stranger would preach 
in the same room, which isa thing altogether un- 
usual. This notice was given without consult- 
ing the Speaker, or being mentioned to any other 
officer of the House. Believing it to be a prece- 
dent which might hereafter lead to many incon- 
veniences, he opposed the measure, &c. In taking 
this step he unfortunately gave umbrage to some of 
the gentlemen belonging tothe House. This cir- 
cumstance induced him to hope that the Speaker 
would establish some regulation on this point, or 
bring the matter before the House for its decision. 

Mr. Speaker observed, that he had never exer- 
cised any authority on this subject. Whenever 
he had been applied to for leave to preach in that 
room, he had uniformly answered that he had no 
objection. 

On motion, the letter was referred to a commit- 
tee of three. 

BRITISH TREATY. 


Mr. J. Ranpourpn informed the House that the 
Committee of Ways and Means had received a 
communication from the Treasury Department, 
stating that the appropriation of $50,000, for car- 
rying into effect the seventh article of the British 

reaty, had not been sufficient to discharge the 
second instalment upon all the awards made in 
pursuance thereof, and suggesting the propriety 
of making, as early as possible, a further appropri- 
ation for that object. The Secretary of State es- 
timated the amount unpaid at $60,000, and that, 
in order to prevent any disappointment, it would 
be eligible to make the ee $70,000. 
Mr. R. hereupon moved that the Committee of 
Ways and Means have leave to report a bill on 
this subject. Leave being granted, 

Mr. J. R. reported a bill accordingly, which 
was read a first and second time, and referred to a 
Committee of the Whole to-morrow. 

















Tuespay, November 13. 


Two other members, to wit: from Massachu- 
setts, Ricnarp Curts; and from South Caroli- 
na, WiLLiAM Borer; appeared, and took their 
seats in the House. 

No quorum being present, the House adjourned. 





Wepnespay, November 14. 


Another member to wit: Paanvuet Bisnop, 
from Massachusetts, appeared, and took his seat 
in the House. 

A memorial of Duncan McFarland, of the 
State of North Carolina, was presented to the 
House and read, stating his claim toa seat in this 
House, as the Representative from the seventh 
election district of the said State; and praying 
that the House will take into farther considera- 
tion and ultimately decide on the subject-matter 
of his memorial presented the eighth of February 
last—Referred to the Committee of Elections. 

A memorial of William Dunbar, of the Missis- 
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sippi Territory of the United States, was pre- 
sented to the House and read, praying, for the 
reasons therein specified, that Congress will be 
pleased to postpone the consideration of any pe- 
tition of or claim respecting the title to a certain 
lot or parcel of land within the limits of the city 
of Natchez, which has been granted to the memo- 
rialists by the Spanish Government, in consider- 
ation of services heretofore rendered by him to 
the said Government.—Referred. 

On motion of Mr. Varnoum, it was 

Resolved, That the Committee of Claims be 
instructed to consider at large the subject relative 
to invalid pensioners, and all persons wounded or 
disabled in the service of the United States, dur- 
ing the late Revolutionary war with Great Britain ; 
and report to the House what further measures 
are, in their opinion, necessary to be adopted, in 
order to render them such ample remuneration 
for their sufferings as justice may require. 

A memorial and petition of sundry inhabitants 
of the town of Alexandria, in the District of Co- 
lumbia, was presented to the House and read, 
submitting to the consideration of Congress cer- 
tain propositions, by way of modification and 
amendment of an act passed at the last session, 
entitled “An act to amend the charter of Alex- 
andria,” which they pray may be adopted for the 
convenience and benefit of the memorialists and 
other inhabitants of the said town.—Referred to 
Mr. Eppes, Mr. J. Campsecy, and Mr. TuHomp- 
SON; to examine and report their opinion there- 
upon to the House. 

Mr. Lets mentioned to the House the condition 
in which the public buildings (the arsenal at 
Philadelphia) the property of the United States 
were; one of the sections was raised to the 
first floor, and some other parts were left unfin- 
ished; indeed all the uncovered parts of the build- 
ings were more or less suffering dilapidation or 
going to decay; he thought it would be found 
prudent to finish them in order to preserve them. 
He therefore moved that a committee be ap- 
pointed to inquire into the expediency of making 
provision by law for the completion of the public 
buildings belonging to the United States, near 
Philadelphia.—Referred to a select committee of 
three members, 

On motion, of Mr. G. W. CAMPBELL, it was 

Resolved, That the committee appointed the 
twelfth instant on so much of the Message of the 
President of the United States as relates to “ the 
enlargement of the capital employed in com- 
merce with the Indian tribes,” be instructed to 
inquire what alterations and amendments are 
necessary in the “act to regulate trade and inter- 
course with the Indian tribes;” and to réport 
thereon by bill, or otherwise. 





Tuurspay, November 15. 


Two other members, to wit: from Massachu- 
setts, SamueL THaTcuer; and from Pennsylvania, 
AnprRew Greco; appeared, and took their seats 
in the House. 

The House resolved itself into a Committee of 
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the Whole on the bill making farther appropria- 
tion for carrying into effect the Treaty of Amity, 
Commerce, and Navigation, between His Brit- 
annic Majesty and the United States of America. 
The billwas reported with an amendment, which 
was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. 

A Message was received from the Presipent 
or THE Unirep Srares, as follows: 

To the House of Representatives of the United States : 

Agreeably to your resolution of the ninth instant, I 
now lay before you a statement of the circumstances 
attending the destruction of the frigate Philadelphia, 
with the names of the officers and the number of men 
employed on the occasion; to which I have to add, 
that Lieutenant Decatur was, thereupon, advanced to 
be a Captain in the Navy of the United States. 

Nov. 15, 1804. TH. JEFFERSON. 

The said Message and the papers referred to 
therein, were read, and ordered to lie on the table. 

On motion, it was 

Resolved, That a committee be appointed to in- 
quire whether any, and, if any, what, description 
of claims against the United States are barred by 
the statutes of limitation, which, in reason and 
justice, ought to be provided for by law; and that 
the said committee have leave to report thereon 
by bill, or otherwise. 

Ordered, That Mr. Ciaizorne, Mr. Hovea, 

Mr. Wapswortn, Mr. Knieurt, Mr. J. C. Samira, 
Mr. Cuirrenpen, Mr. McCorp, Mr. Boyp, Mr. 
Anperson, Mr. Ropney, Mr. Nicuwouson, Mr. 
Bevincer, Mr. Marmapvuxe Wittiams, Mr, 
Dickson, Mr. Casey, Mr. Mertweruer, and Mr. 
Morrow, be appointed a committee, pursuant to 
the said resolution. 
Ordered, That the copy of an act passed by 
the Legislature of the State of North Carolina 
on the twenty-second of December, one thousand 
eight hundred and three, entitled “An act to au- 
thorize the State of Tennessee to perfect titles to 
lands reserved to this State by the cession act,” 
which was presented to this House on the four- 
teenth of February last, be referred to Mr. ALsTon, 
Mr. Winn, Mr. Tacaart, Mr. Joun Ruza, of Ten- 
nessee, and Mr. Barp, with leave to report thereon 
by way of bill, or bills. 

Mr. Newron stated a fact relative to a citizen 
of Georgia, who had been sued in that State; but 
the creditor, finding the citizen was coming to 
Washington, dismissed his suit there, and pro- 
cured his arrest here. The debtor, as a stranger, 
for want of bail must have gone to prison, but 
through the humanity of the marshal. who ac- 
companied him to several places in the Territory 
in search of a friend, the debtor was fortunate 
enough to procure the requisite security, and there- 
by avoided the hardships of imprisonment. To 
prevent in future this species of oppression to 
which strangers are liable, he moved that a 
select committee of five be appointed to inquire 
whether any, and if any, what alterations are 
necessary to be made in the laws of the District 
of Columbia relative to holding persons to bail, 
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and that they be authorized to report by bill or 
otherwise, _ 
A committee of five was appointed accordingly 


NEW YORK SLATE COMPANIES. 


Mr. Mircuitt made a report from the Com- 
mittee of Commerce and Manufactures on the 
petition of the Slate Companies of New York 
and Dutchess counties, concluding that any ad- 
ditional duty on imported slate at this time wil! 
be inexpedient. The general principle upon which 
this report was bottomed, being of considerable 
importance, and likely to excite discussion, he 
moved to refer it toa Committee of the Whole, 
and that it be made the order for Tuesday next; 
agreed to, and in the mean time ordered to be 
printed. The report is as follows: 


Two associations of individuals, in the State of New 
York, were formed, one in the year 1800, and the other 
in 1803, for the purpose of exploring and opening 
quarries of slate, within Dutchess county, in the said 
State. After expending considerable capital, they state 
that they have been successful in finding slate of an 
excellent quality. This they have brought to market 
in great quantity, and offer for sale at a reduced price 
of fifty per cent. They allege that they are capable 
of supplying the whole domestic demand for this use- 
ful article of building, and could easily furnish slate o/ 
various sizes and thickness, for exportation. But they 
complain of the rivalship and competition of the im- 
porters of slate from "foreign countries ; who, by means 
of superior numbers and capitals, can, without sensi- 
ble inconvenience, submit to temporary losses, under- 
sell the petitioners, and interrupt the regular course of 
their domestic industry. For the sake of preventing 
these discouraging embarrassments, they solicit an in- 
crease of impost on the importation of slate from foreign 
parts. 

In the preamble to the act “making further provis- 
ion for the payment of debts of the United States,” 
passed August 10, 1790, it is declared that duties were 
laid on goods, wares, and merchandise, imported, for 
the discharge of the debts of the United States, and the 
encouragement and protection of manufactures. By 
the first section of that act, slate was charged with a 
duty of ten per cent. ad valorem, Afterwards, by the 
act “for raising a further sum of money for the pro- 
tection of the frontiers, and for other purposes therein 
mentioned,” passed May 2, 1792, an additional two 
and a half per cent. was added ; but this ceased at the 
end of two years, by its own limitation. Then again 
an additional five per cent. ad valorem was laid upon 
imported slate, by the first section of the “ act for lay- 
ing additional duties on goods, wares, and merchandise, 
imported into the United States,” passed June 7, 1794. 

A further impost of two and a half per cent. was 
laid by the first section of the “act further to protect 
the commerce and seamen of the United States against 
the Barbary Powers,” passed March 25, 1804, upon all 
goods, wares, and merchandise, chargeable with an ad 
valorem duty. Slate comes within this class of arti- 
cles. The money collected goes to “the Mediterra- 
nean fund;” and this additional two and a half per 
cent. will not be discontinued until three months after 
a ratification of a Treaty of Peace with Tripoli. 

Hence, it appears that the existing duties on slate, 
imported from foreign ports, amount to seventeen and 
a half per cent. if imported in ships or vessels of the 
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United Stetes; and computing the ten per cent. addi- 
tional, amount to nineteen and a half per cent. upon 
all slate imported in vessels not of the United Statas. 
When to these are added freight, commission, insur- 
ance, and the other heavy charges on such a bulky ar- 
ticle, it would seem that a suflicient protecting duty 
was already imposed to ehcourage this species of do- 
mestic manufacture. The committee are inclined to 
think it would be impolitic to increase the import to a 
prohibitory amount. 

The committee cannot forbear to express a sentiment 
of pleasure on this discovery of an inexhaustible quan- 
tity of an incombustible material for covering build- 
ings. The increasing scarcity of timber, and the pre- 
vailing custom of constructing fire-proof houses, added 
to the more excellent, it may be said unequalled qual- 
ity and abundance of the slate of New York, may be 
expected in a short time to accomplish the wishes of 
the petitioners, and give the home made slate a com- 
plete ascendency in the market. While, therefore, 
they rejoice at the detection of this new resource of 
their country, and of its proportionally increased inde- 
pendence, they forbear to recommend any augmenta- 
tion of impost upon its introduction from abroad. 

On the whole, it is the opinion of the committee that 
any additional duty upon imported slate would, at this 
time, be inexpedient. 








Frivay, November 16. 


On motion, of Mr. R. Griswo.p, it was 

Resolved, That a committee be appointed to 
inquire whether further provisions ought not to 
be made by law for the encouragement of the fish- 
eries of the United States; and that the commit- 
tee report by bill, or otherwise. 

Ordered, That Mr. R. Griswo.p, Mr. Greaa, 
Mr. Verpianck, Mr. Ciark, and Mr. Taacarr, 
be appointed a committee, pursuant to the said 
resolution. 

Ordered, That the report of a select committee 
made on the third of January last, on the subject 
of the whale and cod-fisheries of the United States, 
be referred to the committee last appointed. 

On motion, of Mr. W. Jackson, it was 

Resolved, That a committee be appointed to 
prepare and bring in a bill making provision for 
the application of the money heretofore appro- 
priated to laying out and making certain public 
roads. 

Ordered, That Mr. Jackson, Mr. Morrow, 
Mr. G. W. Campse ct, Mr. Boyue, and Mr. Stew- 
ART, be appointed a committee, pursuant to the 
said resolution. 

Mr. Fnp.ey, from the Committee of Elections, 
to whom it was referred to examine the certifi- 
cates of election or other credentials of the mem- 
bers returned to serve in this House, made a 
report, in part, which was ordered to lie on the 
table. 

Mr. Bryan reported from the committee on the 
official letter of Mr. Tuomas Cuaxron, Door- 
keeper of the House of Representatives, respect- 
ing the admission of Chaplains to preach in the 
Chamber of Congress; that in the case stated by 
him, he had acted with propriety, and they re- 
commended a resolution to the following effect: 
That no person shall be authorized to preach in 
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this Chamber unless by consent of the Speaker, 
or being introduced by one of the Chaplains. __ 

Ordered to lie on the table. 

An engrossed bill making a farther appropria- 
tion for carrying into effect the Treaty of Amuty, 
Commerce, and Navigation, between His Brit- 
annic Majesty and the United States of America, 
was read the third time, and passed. 





Monpay, November 19. 


Another member, to wit: Sera Hastines, 
from Massachusetts, appeared, and took his seat 
in the House. 

The Speaker laid before the House a letter 
from Thomas M. Thompson, Secretary of the 
State of Pennsylvania, accompanying the copy of 
a letter from William Hoge, addressed to the 
Governor of Pennsylvania, containing his resig- 
nation of a seat in this House, as one of the mem- 
bers for the said State; also, a copy of the Gov- 
ernor’s writ of election to supply the vacancy 
occasioned thereby, and a duplicate return of the 
election of John Hoge, to serve in this House as 
a Representative for the said State of Pennsyl- 
vania, in the room of the said William Hoge; 
which were read, and referred to the Committee 
of Elections. 

Mr. S. L. Mrreuitt called the attention of the 
| House to a subject he considered of importance to 
| the literary institutions of the United States. Un- 
derstanding “that an application was about to be 
made to Congress from the College of Princeton 
for an abatement of the bonded duties due on a 
recent importation of books and philosophical ap- 
paratus, imported for the use of that seminary, he 
undertook to foretell the fate of the application. 
The committee would probably report as had been 
usual—that the prayer of the petition cannot be 
granted. ‘True, gentlemen felt it a painful task to 
report negatively, but such had ever been the case. 
Yet he would advocate a relaxation of that princi- 
ple. He had himself, when applied to on such oe- 
casions, replied that the United States wanted reve- 
nue and of course must seek it from the imports 
as well of literary institutions as of private indi- 
viduals ; but this reason has now less weight than 
heretofore—laying out of the question ail that re- 
lates to the importance of education, especially in 
a Republican Government like that of the United 

States, he would only remark that the President’s 
Message showed that such was the flourishing 
state of our affairs generally, particularly of our 
| revenue, that we might now dispense with the col- 
lection of duties on these importations. He here- 
| 





upon moved that the Committee of Ways and 
Means be instructed to inquire into the expedi- 
ency of exempting from impost all such books and 
philosophical apparatus as shall be imported on 
account of colleges and universities, for the ben- 
fit of those learned institutions, and that they re- 
port by bill or otherwise. 

The motion passed in the affirmative. 

The House proceeded to consider the resolution 
reported, on the ninth instant, from the Commit- 
tee of the Whole House to whom was referred a 
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motion relative “to Captain Stephen Decatur, 
the officers, and crew, of the United States’ ketch 
Intrepid;” and the said resolution being twice 
read, and amended at the Clerk’s table, was agreed 
to by the House, as follows: 


Resolved, by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That the President of the United Beates be 
requested to present, in the name of Congress, to Cap- 
tain Stephen Decatur, a sword; and to each of the 
officers and crew of the United States ketch Intrepid, 
two months’s pay, as a testimony of the high sense en- 
tertained by Congress of the gallantry, good conduct, 
and services of Captain Decatur, the officers, and crew, 
of the said ketch, in attacking, in the harbor of Tripoli, 
and destroying a Tripolitan frigate of forty-four guns. 

Ordered, That the said resolution be engrossed, 
and read the third time to-day. 

The House proceeded to consider the report of 
the committee of the sixteenth instant, to whom 
was referred a letter addressed to the Speaker 
from the Doorkeeper of the House, which lay on 
the table; and the resolution submitted by the 
committee in the said report, being twice read 
and amended at the Clerk’s table, was agreed to 
by the House, as follows: 


“ Resolved, That in future, no person shall be permit- 
ted to perform Divine service in the Chamber occupied 
by the House of Representatives, unless with the con- 
sent of the Speaker.” 

The Speaker laid before the House a letter 
from the Secretary of the Treasury, accompani- 
ed with a report and estimates of appropriation 
necessary for the service of the year one thousand 
eight hundred and five; also,a statement of re- 
ceipts and expenditures at the Treasury of the 
United States for one year preceding the first day 
of October. one thousand eight hundred and four ; 
which were read and ordered to be referred to 
the Committee of Ways and Means. 

An engrossed resolution, in the form of a con- 
current resolution of the two Houses, “ expressive 
of the sense of Congress of the gallant conduct 
of Captain Stephen Decatur, the officers,and crew, 
of the United States’ ketch Intrepid, in attacking, 
in the harbor of Tripoli, and destroying a Tripol- 
itan frigate of forty-four guns, was read the third 
time, and on the question that the same do pass, 
it was resolved in the affirmative—Yeas 104, 
nays 2, as follows: 


Yras—Willis Alston, jun., Isaac Anderson, John 
Archer, Simeon Baldwin, David Bard, George M. Bed- 
inger, Silas Betton, Phanuel Bishop, Wm. Blackledge, 
Adam Boyd, John Boyle, Robert Brown, Joseph Bryan, 
Geo. W. Campbell, John Campbell, Levi Casey, Wm. 
Chamberlin, Martin Chittenden, Clifton Claggett, Thos. 
Claiborne, Christopher Clark, Joseph Clay, Matthew 
Clay, John Clopton, Frederick Conrad, Jacob Crownin- 
shield, Richard Cutts, Sam’l W. Dana, John Davenport, 
John Dawson, William Dickson, Thomas Dwight, Peter 
Early, James Elliot, Ebenezer Elmer, John W. Eppes, 
William Eustis, William Findley, James Gillespie, Cal- 
vin Goddard, Andrew Gregg, Thomas Griffin, Gaylord 
Griswold, Roger Griswold, John A. Hanna, Josiah Has- 
brouck, Joseph Heister, William Helms, David Holmes, 
David Hough, John G. Jackson, Walter Jones, William 
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Kennedy, Nehemiah Knight, Simon Larned, Michae| 
Leib, Henry W. Livingston, John B. C. Lucas, An. 
drew McCord, David Meriwether, Nahum Mitchel] 
Samuel L. Mitchill, Nicholas R. Moore, Thos. Moore, 
Jeremiah Morrow, James Mott, Roger Nelson, Anthony 
New, Thomas Newton, jun.gJoseph H. Nicholson, Gii. 
eon Olin, Beriah Palmer, Thomas Plater, John Ran. 
dolph, Thomas M. Randolph, John Rea of Pennsylva. 
nia, John Rhea of Tennessee, Jacob Richards, Samue!| 
Riker, Erastus Root, Thomas Sammons, Thomas Sand. 
ford, Ebenezer Seaver, John Smilie, John Cotton Smith, 
John Smith, Henry Southard, Joseph Stanton, William 
Stedman, James Stephenson, John Stewart, Samue| 
Tenney, Samuel Thatcher, Philip R. Thompson, Philip 
Van Cortlandt, Killian K. Van Rensselaer, Joseph B. 
Varnum, Daniel C. Verplanck, Peleg Wadsworth, 
John Whitehill, Marmaduke Williams, Richard Winn, 
Joseph Winston, and Thomas Wynns. 
Nars.—William Butler, and Richard Stanford. 





Tuespay, November 20. 


Another member, to wit: Grorce Tissirs, from 
New York, appeared, and took his seat in the 
House. 

On a motion made and seconded to add a new 
rule to the standing rules and orders of the House, 
in the words following, to wit: 

“That each of the Committees of this House be em- 
powered to appoint a chairman, by plurality of votes, 
in all cases where the first named member of the Com- 
mittee shall be absent, or excused by the House;’ 

Ordered, That the said motion be referred to 
Mr. Dawson, Mr. Roger Griswo.p, and Mr. 
HeIsTeR, to examine and report their opinion 
thereupon to the House. 

Mr. Atston, from the committee appointed on 
the fourteenth instant, presented a bill declaring 
the assent of Congress to an act of the General 
Assembly of the State of North Carolina, which 
was read twice, and committed to a Committee 
of the Whole House to-morrow. 

Mr. Marruew Cuay, from the committee ap- 
pointed, presented a bill giving the power to the 
stockholders of the Marine Insurance Company 
of Alexandria, to insure against fire; which was 
read twice, and committed to a Committee of 
the Whole House to-morrow. 

Mr. Mircui.t, from the committee appointed 
on that part of the President’s Message respecting 
the lead mines in Louisiana, reported a resolution 
authorizing the President to appoint an agent, 
who shall be instructed to collect all the material 
information respecting the actual cundition, occu- 
pancy, and title of the same, and the agent to 
make report before the next session of Congress. 
The resolution was read a second time, and re- 
ferred to a Committee of the Whole. 

Mr. Lucas suggested the propriety of altering 
the resolution, so as to make it general to all kinds 
of ore, and even to embrace salt springs and licks. 
He knew there were other ores in that Territory, 
and had seen specimens of a very rich copper 
ore when he had gone into the country. 

Mr. Mircuitt said, that the Executive had an- 
ticipated the gentleman’s object, and he expected 
the House would be soon gratified with an ac- 
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count of the discoveries now making by Major | had heard no gentleman suggest a doubt as to the 
Lewis, and other agents on the Missouri, Arkan- | accuracy of the narrative, he was inclined to give 
sas, Red river, &c., as they respect the mineral, | it full credit, from the general character of the 
vegetable, and animal kingdoms, on which account | gentleman who made the communication, and 
he preferred the resolution ip its present state. the particular knowledge he must necessarily 

he resolution was carried without opposition, | have acquired bya long residence in the country. 
and adopted by the House after the rising of the | From this view of the subject he was compelled 
committee, and ordered to be engrossed for a third | to acknowledge that he had altered his idea of 





reading. ~ resolution, and could not now vote in its 
avor. 
Wepnespay, November 21. Mr. Mircuitt had hoped that the gentleman 


from Pennsylvania, after the explanation of yes- 
terday, would consent to the resolution ; he would 
now add but a few explanatory words. The ob- 
ject of the resolution was simply to appoint an 
agent to inquire into the occupancy and titles of 
the present holders and claimants; this required 
a civilian versed in the municipal laws of the 


Spain, or Great Britain; to be entered in the nations who had heretofore held that territory ; 
) ’ 


original language, with an American translation | "°' @ natural historian, or mineralogist, not one 
of the same. Ordered to lie on the table. who was acquainted with the art of mining, or 

The House resolved itself into a Committee of | Smelting and testing ores. Neither did Mr. M. 
the Whole on the bill giving power to the stock- | Pelieve it would be necessary to nee the agent 
holders of the Marine Insurance Company of | © the mines themselves, but to the place where 
Alexandria to insure against fire; and, after some | the deeds and conveyances constituting the title- 
time spent therein the Committee rose and re- | Papers of the proprietors, or pretended claimants, 
ported progress. are recorded or preserved. Whether these were 

Mr. Joun Ranvotrs, from the Committee of | 2* New Orleans, or what other place, he did not 
Ways and Means, who were instructed by a reso- | Ka0w- As to the Se likely to 
lution of this House, of the nineteenth instant, | €Xceed $1,000 or $2,000 even if the agent were 
“to inquire into the expediency of exempting sent from this — - nines 2 if the busi- 
from impost all such books and philosophical ap- | @°SS could be as well Le ucted by the appoint- 
paratus as shall be imported on account of the am of an — "6. ouisiana, the ee 
colleges and universities existing within the Uni- | Would instruct t < — ment act. t 
ted States, for the proper and exclusive use of the | ™ght a seen too, from the words of t i Teen 
learned institutions ;” made a report thereon, | #00, that it was a mere temporary employment, 
which was read. and ordered to be referred to a | 20t likely to be of longer duration than three or 


Committee of the Whole Hotise to-morrow: four months, for the report is instructed to be 
made before the next meeting of Congress. Mr. 
LOUISIANA LEAD MINES. 


M. concluded, that if Mr. Lucas would reconcile 
The engrossed resolution authorizing the Presi- 


himself to vote for the present motion upon this 
dent to appoint an agent, who shall be instructed | explanation, and should he hereafter desire a more 
to collect all the material information respecting 


extensive examination into the actual circum- 
the actual condition, occupancy, and title of the | stances of the newly acquired Territory, he might 
Jead mines in Louisiana, was taken up on its third 


rely upon his earnest co-operation. 
reading. . Mr. Lucas observed in reply, that Louisiana 
Mr. Lucas entertained a doubt as to the pro- 


had been held alternately by three or four nations: 
priety of this measure; indeed, the gentleman from | each of which in sequence had granted titles to 
New York, (Mr. Mircuiyt,) seemed to admit | more or less of the lands in question. An exami- 
that it was superfluous, for he had said that the | nation into those titles would at this time excite 
President, under proper authority, had already | a high degree of sensibility among the inhabitants, 
appointed agents to explore generally the Terri- | who, he thought, ought in their youthful state to 
tory of Louisiana ; that they have been sometime | be treated by Congress with tenderness and deli- 
engaged in that service at the Missouri, Arkansas, | cacy. The titles were various, some derived from 
Red river, and about Detroit, and indeed Major | the Governors of the country, some from com- 
Lewis had been sometime in St. Louis, a post in | manders of posts. Many of the latter he believed 
the neighborhood of these very lead mines, and 


( might be considered by the agent illegal; espe- 
from his known enterprise and minute inquiries, | cially as he had learned that the commander of St. 
there was good reason for believing that the sub- 


t Louis, in North Louisiana, held paramount au- 
ject which was the object of the proposed resolu- | thority over the subordinate posts, and that with- 
tion, would be narrated in his general report of | out his approbation the lands so granted would 
discoveries. But in addition to this expectation, | not be allowed; yet these persons who held under 
the document accompanying the President’s Mes- | such title, and by occupancy and improvement 
sage sheds considerable light. The information | consider themselves the bona fide proprietors of 
as to the condition of the lead mines, their num-| the lands. He feared that the inquiry intended 
ber, names, and value, were explained, and as he | by the resolution might create great dissatisfac- 


Another member, to wit: Joun PatTerson, 
from New York, appeared and took his seat in 
the House. 

Mr. Ruea, of Tennessee, moved a resolution 
for the establishment of an office for exhibiting 
and recording deeds and papers relating to grants 
of land in Louisiana, whether made by France, 


2 ainreeeme oe 


a4 
es 
ie 
use 
& 
: be 4 


o 1 sisi coe 
Mee ic ee on 


erate spent aa: oe He oA 


neo 








695 
H. or R. 





tion, while a postponement for the present could 
do 10 possible a 
Mr. Earty said, if Mr. L. had made a correct 
statement of the condition in which the titles in 
that country really stood, and he had no reason to 
doubt it, it would operate as the strongest reason 
on his mind to pass the resolution: though it 
would be perceived that the agency to be given 
on the present occasion extended no farther than 
to the lead mines. The gentleman, Mr. L., had 
esterday mistaken his friend, Mr. Mircuitw’s ob- 
jects sup sing a general agency was intended to 
raised. He had mistaken him again to-day, 
by thinking the agent was to go into the Terri- 
tory of Louisiana to decide upon the titles he 
might have an opportunity of examining. This 
was not the case. He was merely to inquire into 
the actual condition of the lead mines, the occu- 
ancy and title, for the information of Congress. 
eare not going to send a Board of Commis- 
sioners, or a Judiciary Establishment, for the pur- 
pose of hearing and determining upon the claims 
set up, but to procure for ourselves that informa- 
tion which will enable the Government to decide, 
without their instrumentality. If the gentleman 
(Mr. L.) views the subject in this point of light, he 
will find it freed from his objection. 
The question was now put, and the resolution 
passed, 74 members voting in its favor. 





Tuurspay, November 22. 


Two other members, to wit: Peterson Goop- 
wyn and Epwin Gray, from Virginia, appeared 
and took their seats in the House. 

A memorial of Samuel H. Smith, and others, 
on behalf of the Washington Building Company, 
was presented to the House and read, praying that 
Congress will reconsider and ultimately decide on 
their petition, presented of January 3, 1803, pray- 
ing that a law may pass to incorporate the said 
company, under certain rules and regulations in- 
tended for the improvement and ornament of the 
Metropolis of the Union; and, also, that they 
may be enabled to extend the application of the 
funds of the company to the insurance of build- 
ings from fire—Referred to Mr. Lewis, Mr. Jonn 
Raga, of Pennsylvania, and Mr. ArcHer, with 
leave to report thereon by bill, or bills, or other- 
wise. 

Mr. Nicnotson, from the committee appointed, 
presented a bill for the more effectual preservation 
of peace in the ports and harbors of the United 
States, and in the waters under their jurisdiction ; 
which was read twice, and committed to a Com- 
mittee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Ways and Means, on the expediency of exempt- 
ing trom impost all such books and philosophical 
apparatus as shall be imported on account of the 
Colleges and Universities existing within the 
United States, for the proper and exclusive use of 
the learned institutions; and, after some time 
spent therein, the Committee rose and reported 
a resolution thereupon. The House proceeded to 
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consider the said resolution, and the same being 
read, the further consideration thereof was post. 
poned until Monday next. 

Mr. M. Cuay presented a petition from sundry 
citizens of Georgetown, stating that the channe| 
of the Potomac was considerably obstructed be- 
low Mason’s island by a mud bank recently formed, 
which did not allow more than thirteen and four. 
teen feet water. A few years back vessels of 
eighteen feet draught passed the same safely, 
And praying to be allowed to raise a tax not ex- 
ceeding one per cent. on the real estate of the in- 
habitants, to be applied in erecting a causeway 
from the island to the Virginia shore, which they 
conceive would effectually cure theevil. They in- 
tended to obtain the consent of the owner of the 
island and the proprietors of the Virginia shore, 
who are the only persons that can possibly be 
injured by the work contemplated to be erected, 
Referred to the last mentioned committee, 


HEALTH OF SEAMEN, 


Mr. Mircuitt called the attention of the House 
for a few moments, while he explained a circum- 
stance particularly interesting to the sailors of the 
United States. The eighth section of the act 
regulating the merchant service, &c., contained a 
regulation that vessels of one hundred and fifty 
tons or upwards, whose crews consist of ten men, 
should be obliged to carry a medicine chest. But 
the most dangerous part of our commerce to the 
health of seamen was that to the West Indies, and 
it is well known that the vessels engaged in that 
trade are under one hundred and fifty tons of 
course the care of the health of such seamen was 
entirely under the discretion of the merchants and 
captains, and however distressing it might be, yet 
the fact was so, that we lost one-tenth of our sail- 
ors, nay he believed one-eighth in that particular 
trade. 

It was calculated that one-sixth of our seamen 
are in an incipient state of a disease, liable to 
break out on the passage, when they enter on 
board; of course all vessels ought to make a cau- 
tionary provision against the probable conse- 
quences. The danger of voyages to the West In- 
dies, and other places, was so great as to preclud 
the youth of the middle States generally from 
engaging in a maritime life, and the deficiency 
was generally made up of foreign seamen; two- 
fifths of the crews from those ports—indeed he 
believed three-fifths—were composed of English, 
Irish, and Scotch, some of whom were natural- 
ized, but others of them contrive to obtain pro- 
tections without this probationary step, and per- 
haps it is owing in some degree to this circum- 
stance that we are involved in every war they 
wage in these everlasting disputes with Great 
Britain. While he would take effectual care ol 
the health of the seamen at sea, he would throw 
it out for consideration whether the medicine 
chest ought to be at the expense of the merchant 
or seamen. It will be recollected that seamen 
pay twenty cents a month, hospital money, to 
orm a fund for their assistance in sickness on 
shore. He did not understand why they should 
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not contribute to their own safety at sea—the cap- 
tain generally performing the part of the physi- 
cian in the latter case, as the hospital physicians 
did in that first mentioned. He moved the Com- 
mittee of Commerce and Manufactures to inquire 
into the propriety of altering the law on this 
point, which was agreed to, and that they may 
report by bill or otherwise. 


CHAIRMEN OF COMMITTEES. 


Mr. Dawson reported from the committee ap- 
pointed for forming a rule of the House, respect- 
ing the mode of appointing chairmen to the stand- 
ing and select committees. The principle was, 
that the member first named by the SPEAKER 
should be chairman; but in case of absence, or 
being excused by the House, the majority of the 
committee should choose one of the members 
chairman in his stead. 

Mr. R. Griswotp wished to amend the resolu- 
tion so that in the case of the excuse or absence 
of the first named member, the next on the list 
be the chairman, and in like manner the senior 
member be the chairman when the others are ab- 
sent or excused; believing that this mode would 
provide for every case that could arise. 

Mr. Dawson thought the committee were the 
best judges of who was the most proper member 
of their own body to preside as chairman in any 
event of the absence or excuse of the chairman 
appointed by the Speaker. 

Mr. R. Griswotp urged the adoption of an 
uniform system. The Speaxer appoints the chair- 
man of the Committee of the Whole, of the stand- 
ing committees, and the select committees. He 
thought the principle ought to go through. 

Mr. Dana did not consider the subject of much 
importance ; but after the excuse by the House of 
the chairman of the Committee of Claims, an- 
other member was appointed in his stead. The 
second gentleman on the list declined, and the 
subsequent embarrassment arose. He stated what 
was, in his opinion, the Parliamentary rule, and 
wished a consistent rule to be fixed at this time, 
in hopes the question might be set at rest. 

Mr. Hotes wished to correct a part of the 
statement made by the gentleman who spoke last. 
He (Mr. H.) was the second person on the list of 
the Committee of Claims alluded to, but he did 
not decline the situation of chairman. The fact 
is, it had never been offered to him, and as he had 
doubts himself whether he was entitled to the 
chair, he called the committee together, and they 
confirmed his doubts by deciding that he had not. 
He would have it understood that he did not de- 
cline, and further, that he would never shrink 
from a duty which he was called upon to per- 
form, or aspire to a situation to which he was not 
regularly called. 

Mr. Etmer admitted the Parliamentary rule 
laid down by Mr. Dana, to be right; but he 
thought the Speaker merely nominated a chair- 
man to the Committee of the Whole, under the 
pleasure of the House, who generally, by their 
silence, gave a tacit consent which constituted 
the appointment. 





HISTORY OF CONGRESS. 


Chairmen of Committees. 


698 
7 an or R. 











Mr. Ho.vanp intended to vote against the 
amendment, and then against the resolution, with 
a view of adopting a different principle, viz: that 
the standing committees be chosen by ballot, and 
after being met, they should choose their own 
chairman. 

Mr. Ex.iorr hoped the amendment would ob- 
tain, if it were only to prevent the motion threat- 
ened by Mr. Ho ttanp, but he doubted if the 
amendment was altogether so definite as might be 
wished; the words senior member might be ap- 
plied as well to a gentleman’s age as to his stand- 
ing on the list of the committee. 

Mr. Leis would prefer the amendment to the 
resolution as it stood. if for no other, yet for this 
one consideration: The committee, for example, 
consists of seven members, the chairman being 
absent, the six remaining members are then to 
vote for another chairman. Suppose they divide 
three and three, there is no decision, and they are 
then placed on the spot we now stand, and the 
question is left exactly as we found it. 

Mr. R. Griswo.p explained that the words “in 
like manner,” alluded to the seniority or order in 
which the members’ names stood on the list of 
appointment. 

Mr. Extior had not adverted to the words “in 
like manner,” when he was up. He therefore 
withdrew his opposition. P 

Mr. Stoan conceived there would be a consist- 
ency in another mode of appointment. The peo- 
ple appointed the House of Representatives, the 
House appointed the Speaker, and the SPEAKER 
or House may appoint their committees. Why 
then not let the committees appoint their own 
chairmen ? 

Mr. Greae, after explaining what had hereto- 
fore been the practice, noticed the inconvenience 
of appointing the chairman of a committee chosen 
by ballot, and, for the sake of regularity, would 
vote for the amendment. 

The question on the amendment being taken, 
was lost—forty-five only voting for it, and fifty- 
six against it. 

On the question to agree to the resolution, the 
House divided—fifty in the affirmative, and fifty- 
six in the negative. Of course it also was lost. 

Mr. Houwanp offered his motion that all com- 
mittees shall choose their own chairman, and it 
shall be incumbent on all persons, so chosen, to 
perform the duties of that function, unless ex- 
cused by the House. This motion lies one day 
on the table as a matter of course. 





Frivay, November 23. 


Mr. Eustis, from the committee appointed, 
presented a bill to regulate the clearance of armed 
merchant vessels; which was read twice and 
committed toa Committee of the whole House 
on Monday next. 

The Speaker laid before the House a letter 
from Samuet L. Mircui.t, one of the members 
for the State of New York, stating “ that the Le- 
gislature of the said State having appointed him 
a Senator of the United States, he had taken a 








699 
H. or R. 





HISTORY OF CONGRESS. 


700 


NoveMBer, 1804, 


en 











seat in the Senate, and of course resigned his seat 
in this House.” 

The said letter was read: Whereupon the 
SPEAKER was requested to inform the Executive 
of the State of New York of the resignation of 
Samue  L. Mircui tt, one of the Representatives 
from that State. 

Ordered, That Mr. Lownpes be appointed of 
the Committee of Commerce and Manufactures 
in the room of S. L. Mrrcnsitt, who hath re- 
signed his seat in this House. 

On motion, it was 

Resolved, That a committee be appointed to 
inquire into the expediency of extending the time 
for claimants to lands under the State of Georgia, 
lying south of the State of Tennessee, to register 
the evidences of their title with the Secretary of 
State ; and that the said committee report thereon 
to the House. 

Ordered, That Mr. Ciarx, Mr. Curts, and 
Mr. Bryan, be appointed a committee pursuant 
to the said resolution. 

Mr. Houiann’s motion of yesterday author- 
izing committees to appoint their own chairmen, 
was considered, and on the question, Will the 
House agree to the same? it passed in the nega- 
tive, only thirty-three members voting in its favor. 

Mr. R. Griswo_p moved another resolution on 
the samt subject, giving the committees power to 
elect their own chairmen if a majority was so 
disposed; if not, that the first named member 
shall be the chairman; in case of his absence or 
excuse, then the second; and if neither of these 
members were present, then the next member 
ae on the list. This motion was laid on the 
table. 

On motion of Mr. Eustis to dispense with the 
standing rule of the House, it met an unanimous 
acquiescence, and the resolution was afterwards 
modified and agreed to as follows: 

“That the first named member of any committee 
appointed by the Speaker or the House shall be the 
chairman, and in case of his absence, or being excused 
by the House, the next named member, and so on, as 
often as the case shall happen, unless the committee 
shall, by a majority of their number, elect a chairman.” 

Mr. Ruea, of Tennessee, moved the following 
resolution : 

Resolved, That it is expedient to provide, by law, for 
exhibiting and registering in proper offices, in the ori- 
ginal language, and in the language used in the United 
States, all evidences of title and claim for land within 
the territories ceded by the French Republic to the 
United States, by the treaty of the thirtieth of April, 
in the year one thousand eight hundred and three, 
which have originated by virtue of any legal grant made 
by the French Government prior to the Treaty of 
Paris, of the tenth day of February, in the year one 
thousand seven hundred and sixty-three; or of any 
legal grant made by the Government of Spain, subse- 
quent to the convention made by and between the 
French Government and the Government of Spain, 
of the third of November, one thousand seven hun- 
dred and sixty-two, and prior to the Treaty of St. Ilde- 
fonso, of the first of October, one thousand eight hun- 
dred ; or of any legal grant made by the British Gov- 
ernment, subsequent to the said Treaty of Paris, of the 





tenth day of February, in the year one thousand seven 
hundred and sixty-three, and prior to the Treaty of 
Peace of the third of September, one thousand seven 
hundred and eighty-three. 

Ordered, That the said motion be referred ‘to 
the committee appointed the 12th instant, on so 
much of the Message from the President of the 
United States as relates “to an amelioration of 
the form of government of the Territory of Louis. 
iana.” 





Monpay, November 26. 


Another member, to wit: Bensamin Ta t- 
mapDGE, from Connecticut, appeared, and took his 
seat in the House. 

The Speaker laid before the House a letter 
from the Clerk, enclosing a letter addressed to him 
from the Rev. William Bentley, of Salem, in the 
State of Massachusetts, dated the sixteenth in- 
stant, declining to accept the appointment of one 
of the Chaplains to Congress, for the present ses- 
sion.—Ordered to lie on the table. 

The petition of Benjamin Emmons, as agent 
of sixty associates, in Vermont, praying for a 
grant of land in Louisiana, for settlement, which 
was postponed at the last sessoin, was called up. 

Mr. Exvitior moved its reference to a select 
committee, 

Mr. NicHouson thought it ought to go to the 
committee appointed on that part of the President’s 
Message, which relates to the amelioration of the 
government of Louisiana, and asked if such a 
motion would be in order ? 

The Speaker said that both committees must 
be considered as select ones ; and Mr. Exuior in- 
sisting on his motion, it was put and carried by a 
great majority, and a committee of seven ap- 
pointed, viz: 

Messrs. Exvtiot, Curopron, Warresiy, Has- 
TINGS, PaLMer, Winston, and Burcer. 

The House resolved itself into a Committee of 
the Whole on the bill declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina. The bill was reported 
to the House with its amendments, and ordered 
to be engrossed, and read the third time to- 
morrow. 


PRESERVATION OF PEACE. 


The House resolved itself into a Committee of 
the Whole on the bill for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction. 

The first section authorizes the President and 
other proper officers to call in the aid of the mili- 
tia, regular troops, or armed vessels, to execute 
civil process upon offenders who take refuge 02 
board foreign armed vessels. 

On motion of Mr. NicHo.son, any command- 
ing officer refusing to obey a requisition to this 
effect was subjected to a fine not exceeding five 
thousand dollars. 

Mr. R. Griswo tp, observing in the latter part 
of the first section, the words “and if death en- 
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‘ sues on either side, those who are concerned in 
‘ support of the civil authority shall be justified, 
‘and those engaged in resisting shall be punished 
‘as in cases a homicide committed in resisting a 
‘ civil officer,” wished to know ‘what the punish- 
ment should be, as he did not recollect that Con- 
gress had heretofore ever made any law on this 
point, or perhaps it was intended to be punished 
under the State laws where the cases should arise; 
in the latter mode, the punishment would not be 
equal, for some States punish this offence with 
more severity, others more mildly. As this was 
a penal law he thought that great precision was 
expedient, so as to leave as little latitude as pos- 
sible for construction. 

Mr. Nicuouson remarked that homicide com- 
mitted in resisting a civil officer did not stand in 
their statute book; but the law of 1798, defining 
crimes and punishments in the exclusive terri- 
tory of the United States, its forts, and arsenals, 
made provision for punishing manslaughter: he 
would agree to strike out the first and insert the 
last, and then the punishment would be uniform 
for crimes of the same species, viz: three years’ 
imprisonment and one thousand dollars fine. 

Mr. Netson was sorry to differ from his col- 
league, (Mr. N.) on this point, but he could not 
view the trifling punishment of fine and impris- 
onment anywise adequate to the crime. Shall 


the murder of your officer in the execution of the | 


duties of his office be commuted for fine and im- 
prisonment? You fine your militia officer five 


thousand dollars for not going upon this service, | 


and the man who kills him in resisting your pro- 
cess is fined one thousand dollars and imprisoned 
for three years. I should certainly recommend 
something more commensurate to the offence. 
Mr. NicHoLtson remarked that homicide, hap- 
pening in resisting a civil officer, was not consid- 
ered in the bill as murder; of course the punish- 
ment of death’ was not the proper one, whether 
three years imprisonment and one thousand dol- 
lars fine was exactly what the punishment ought 
to be, he would not undertake to say. That, how- 
ever, is the punishment to be inflicted on our cit- 
izens upon the commission of manslaughter. But 
gentlemen should remember that fine and impris- 
onment is not the only punishment to which such 
criminals would be liable—upon their arrest they 
are delivered over to be dealt with according to 
law. He should have no objection to let the pun- 
ishment remain as it stood under the several 
States, but that he considered they were in a con- 


then he trusted his worthy friend would be of his 
opinion. They seemed to differ more about words 
than things. Manslaughter was a hasty killing 


upon a sudden. affray ; this, it is true, was never . 


punished with death, either here or in England ; 
but murder was a deliberate killing with malice 
prepense, and in case such killing take place in 
demanding an offender from on board an armed 
vessel and murder ensues, surely the party ought 
to suffer the punishment of a murderer. The crime 
of murder is not defined in any of the United States 
statutes ; neither in Maryland, nor perhaps in the 
laws of any State in the Union; how thenare we 
to come at the description of this offence, or dis- 
tinguish it from manslaughter, but by a reference 
to the common and statute laws of England, from 
which we have borrowed all our legal definitions ? 
Look into all the elementary writers on criminal 
law, and you will find that the crime of murder 
is aggravated when a civil officer is killed in the 
execution of his official duties by a person mali- 
ciously opposing the course of legal jurisdiction, 
and asa punishment he is deprived of life, asa 
person unworthy of being any longer a member 
of society ; and the clause in the bill contemplates 
the apportioning of the punishment to this descrip- 
tion of homicide, manslaughter, or murder; call 





must support your officers in the execution of 
their duty, or your laws will be without support. 
Mr. Earty.—The observation made by the gen- 
tleman from Maryland who has just sat down, 
(Mr. Netson,) struck my mind very forcibly as 
deserving serious consideration ; upon turning to 
the law of 1798, for the government of our forts, 
arsenals, &c., where the United States enjoy ex- 
clusive jurisdiction, | find that there is provision 
made as well for the case of murder as of man- 
slaughter; now, with a view to make our penal 
law correspond throughout, I would suggest to 
| the gentlemen engaged in the discussion, whether 
it would not be as well to strike out all the words 
| from “resisting” in the thirty-eighth line to the end 
of the period, and insert in their place the follow- 
ing: “ And in case such killing amounts to mur- 
der, it shall be punished with death—and in case 
such killing is only manslaughter, then such of- 
fender shall be imprisoned not exceeding three 
years, and fined not exceeding one thousand 
dollars.” 
Mr. Ropney observed, that when a death en- 
| sues in the case mentioned by the bill, it must be 
murder. In ordinary cases between man and 





siderable degree unequal. The punishment of | man, and death ensues by killing, it might be 


Maryland was different from that in New York, 
he believed, but he was not certain that it was 
milder in Pennsylvania. The punishment by 
death might defeat the object of justice ; it being 
more than the offence deserved, juries would be 
inclined to mercy and acquit the criminal, in or- 
der to avoid taking his life upon their consciences. 
Liberty being one of the most desirable things on 
earth tends in some degree to justify, and if not to 
justify ay least to diminish the offence, as flowing 
from the principle of self-defence. 

Mr. Nevson would briefly state the case, and 





|either murder or manslaughter. Where are we 
| to resort fora meaning but as has been said, to 
| the common law, as a known standard, uniform 
'and invariable? The decisions in the courts of 
| the several States, and theirlaws on this head, may 
| vary ; but the common law describes each of these 
crimes with accuracy. The definition is founded 
on the fact. If I take a life by beating a man 
with a weapon that may naturally be expected 
to produce death, and death ensues, then my 
using such a weapon proves malice prepense, for it 
is an illegal weapon. So if I resist an officer in 
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the execution of his legal duty, and kill him in 
the resistance, it is also murder, for my resist- 
ance was illegal and implies malice. Then ac- 
cording to the language of this act, if death ensues, 
it is murder and not manslaughter. If a man 
strikes another upon a sudden heat, with a stick, 
upon the scull, and death ensues, it is manslaugh- 
ter; but if he strikes with an iron crowbar it is 
murder; the intention being inferred from the 
weapon. While Mr. R. urged the propriety of 
elassing the present offence with murder, and con- 
sequently punishing its commission with death, 
he would not be understood as an advocate for 
that kind of punishment. On the contrary, he 
was desirous of ameliorating these punishments, 
and introducing a system that should reform the 
offender, and restore him, after repairing his of- 
fence, to his family and his country ; but this can- 
not at present be done; of course we must apply 
the rule of punishment as we find, it to make it 
general and uniform. 

Mr. Earty, while he concurred in the general 
doctrine laid down by Mr. R. respecting the com- 
mon law, was not convinced that the manner in 
which they had been applied to this particular case 
was correct. It seemed to be Mr. R’s. opinion that 
no other offence than murder could be committed, 
if death ensued in resisting the officer; without 
seeking far, he would adduce one case where a 
resistance to death would amount only to homi- 
cide. Suppose the marshal or sheriff does not 
conform himself in all things to the instructions of 
the President, or that he demeans himself impro- 
perly, and death ensues, will it be held that the re- 
sistance and its consequence amounts to murder ? 
No, certainly; but if he behaves properly, the 
killing is murder; hence this double provision is 
necessary to provide for the two cases. 

Mr. Dana thought the embarrassment might be 
attributed to an attempt to combine in one section 
two different species of crimes, but it was exposed 
to objections which had not yet been made. The 
clause gives the marshal or sheriff the power to 


rf 


arrest the offender ohare of arms, and then. if | that mentioned by his colleague. 
i 


the persons resisting kill your officer, it is murder, 
and shall be punished accordingly. If, however, 
your officer and his armed force kill any of the 


offenders resisting, your process for it stands; if 
death ensues on either side, those who are con- | then, for these deaths you hang the rest. 


cerned in support of the civil authority shall be 
justified, but those engaged in resisting shall be 
shot, or, if not shot, and they are taken alive, 
then they shall be fined and imprisoned for man- 
slaughter committed upon their party. He did 


HISTORY OF CONGRESS. 


Preservation of Peace. 


704 


NoveMEER, 1804. 





sought by our officer, and the commanding officer, 
regardless of his proper duty, orders his sailors to 
defend themselves by resisting the process; in the 
struggle death ensues; now let it be asked, are 
those seamen guilty of murder or manslaughter ? 
The servant of a person invested with authority 
equal to that of a British officer, and directed to 
do an illegal act, to kill a man for example, though 
it would be murder in the officer, yet it could be 
no more than mansleughter in the servant. The 
case is the same as it relates to the officer and 
crew ; though the latter are not justified to do the 
act, yet they do not feel themselves justified to 
disobey their commander. 
fore, he had not clearly expressed himself for want 
of attending to the bearing of the whole bill. In 
England every man’s house was his castle; no 
officer was authorized to break a house open ex- 
cept in cases of treason or felony; an officer at- 
tempting it might be killed, and it would amount 
only to manslaughter. The attempt here to take 
a man from on board an armed ship might be con- 
sidered as attempting to break open a castle, and 
if death ensued it would be manslaughter, ‘The 
bill, however, authorized the force, and cases 
might exist in which the killing would be murder 
—other cases where the killing would be man- 
slaughter only. 
Mr. Nexson objected to Mr. Earty’s amend- 
|ment, because it left the denomination of the 
crime to the judge or jury, and how could they 
| determine whether it was murder or manslaughter 
but by the common law, as the United States had 
| never yet defined either. If the case was defined 
| and left to go to the jury, upon the matter of fact 
the objection would be in some degree obviated. 
Mr. NicHoLson was sorry to see such a discus- 
sion had taken place. He would, in order to re- 
| move the difficulty, strike out all that related to 
| the punishment, and leave them to be dealt with 
according to law, when delivered over to the civil 
authority. 

Mr. R. Griswo_p had two objections. First. 
Where you 
| authorize your sheriff or marshal to take an armed 
foree, and as you justify these in case death ensues. 
and punish the others as murderers, the sherifi 
has only to order his men to fire and shoot ey 

MS 1S 
making short work, and giving no quarter. The 
other objection was on the ground of the Consti- 
tution. He did not see that Congress had powet 
to punish crimes committed against a State, or in 
its ports or harbors. The Constitution expressly 











| 


not think the amendments proposed, take which of | gave Congress power to define and punish crimes 


them they might, likely to remove the difficulty. 


| and piracies committed on the high seas, but not 


Mr. Nicwotson said the case they were about | within a State’s limits. 


to provide for was different from any other that | 
aj| ment had taken place on wording the section; 
a | that, however, was noi to be wondered at, as the 


could arise in civil society. I was wtb. 
punishment for persons who are armed wit 


species of power to resist a legalized force under 
their command, and, though they are bound to 


submit to our laws, yet they have others under 


Mr. Smivie observed a great deal of embarrass 


| bill had only just been distributed; but the last 
| objection, that it was unconstitutional, deserved 
very serious reflection; he should, therefore, move 


their command who are bound to submit to them. | the Committee to rise, with a view of giving time 
An offender seeks protection from the effects of | for consideration. 
our offended laws on board an armed ship; he is 


Mr. Nicuotson had no objection to the Com- 


When he was up be- | 
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mittee rising; but he would not have it it. under- 
stood that be had any Constitutional difficulties 
to struggle with. Congress had powers sufficient 
to enforce their revenue laws, and this very bill 
contemplates that as one circumstance that may 
occur, and to be corrected. But whence did the 
gentleman (Mr. R. Griswoip) acquire this tim- 
idity, this care for State rights? It is believed 
they have not stood in his way on former occa- 
sions, any more than they did in the way of those 
with whom he acted. In the case of the sedition 
bill, which trenched upon the State Courts’ juris- 
diction, there was no squeamishness—the end jus- 
tifying the means. 

The Committee rose, reported progress, and 
obtained leave to sit again. 


REMISSION OF DUTIES. 


Mr. J. Ranvowru called for the order of the 
day on the report of the Committee of Ways and 
Means respecting the remission of duties on books 
imported for the use of colleges and seminaries of | 
learning—the resolution declaring it to be inex- | 
pedient to allow the same. 

The House taking the subject into considera- 
tion— 

Mr. J. Ranpoupen observed that the Constitution | 
of the United States was a grant of limited pow- 





ers for general objects, which Congress had no | 
right to exceed, although they might think the | 
powers too limited. This position, he considered 
as ofprimary importance. Its leading feature was | 
an abhorrence of exclusive privileges; it might be 
called the key to that instr-ment; every thing 
which rose up in the shape wu privilege, was re- 
pressed in a peculiar manner, whether it related 
to orders or classes of men. Whenever they have 
touched the doctrine of privilege, the framers of 
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measures to mete with. If Congress undertake to 
exempt one class of people from the payment of 
the impost they may exempt others also. If the 
begin with colleges and universities for the » 4 
vancement of learning, surely they may go on to 
exempt the clergy and congregation for the ad- 
vancement of religion; they may exempt their 
own members. Indeed it cannot be seen where 
they are to stop, having once overleaped the Con- 
stitutional barrier and entered on the wide field of 
privilege. Thedauties must be uniform! Nobody 
can be exempted: the President, if he chooses to 
import books, must pay the duty as well as any 
private citizen. In this country we have no priv- 
ileged class, all must fare alike, every man must 
bend to the law, and the tax must be uniform 
whether on land or books. 

Perhaps it may be said that the practice under 
the Constitution has decided against my construc- 
tion ; for philosophical apparatus is exempted from 
duty when imported for the benefit of seminaries 
of learning. lLagree that philosophical apparatus 
is exempted by law; but I believe that law to bean 
unconstitutional law, as well as some others passed 
by former Congresses. But I do not wish to cast 
an odium upon its framers, more than they de- 
serve; it might have passed through inadvertence 


| or want of reflection, nay, it might have been the 


result of pure motives, the advancement of science 
and literature. Yet to show how intent the Con- 
stitution is toguard against powers drawn by con- 
struction even on this very subject, which it must 
have been solicitous to have extended, it has lim- 
ited the efforts of Congress to promote literature 
and the useful arts by any other means than that 
of granting to authors and discoverers the exclu- 
sive use of their inventions, and publishing their 
works, And Congress have no power to promote 
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that instrument, and the people of the United | the advancement of science or literature in any 
States adopting it, have been careful that nothing | other than this particular way. If these observa- 
should be got by inference, or construction; the | tions are not received as reasons for the report of 
privileges of this House even, have been precisely | the committee, they will be considered as the jus- 


defined, and nothing is left for its extension, what- 
ever may be the wishes or disposition of its mem- 
bers. The principle that this Constitution is but | 
a limited grant of power occurs, if not directly, 
yet frequently and effectually, so that it cannot. be 
mistaken. On the privilege asked for, to permit | 
colleges and universities to import their books free | 
of impost, we refer to the eighth section of the | 
first article, where it is declared that Congress’ 
shall have power to levy and collect taxes, duties, | 
imposts and excises; but all duties, imposts and | 
excises, shall be uniform throughout the United | 
States. The impost shall be uniform. It is a la- | 
mentable fact, but nevertheless it is a fact, and | 
cannot be too much dwelt and insisted upon, nor | 
too well known, that the ambiguity of language | 
gives our Constitution that character which leaves | 
itin the power of civilians to say it means any 
thing or nothing. Whatever may have been said 
on other points, 1 think in this instance the lan- 
guage is so definite that it cannot possibly be mis- | 
taken, They shall be uniform, that is to say, 

there shall be but one quantum, one mode of col- 

leeting, and one manner; there shall not be two 

Sth Con. 2d Ses.—23 








tification of one of its members. 

Mr, Finp.iey observed, that in addition to the 
Constitutional objections urged, he had others on 
the ground of expediency. ‘The country colleges 
and seminaries whose funds were small, had sel- 
dom or never an opportunity of importing books; 
they were happy to receive them in the country 
as donations, or by cheap editions; they would 
therefore receive no corresponding accommoda- 
tion, and yet they were more useful and their use 
more universally felt than those called higher in- 
stitutions, which claim to be exempted from pay- 
ing impost. There are only a few of the well en- 
dowed academies that can afford to procure foreign 
books, and when they have them, their circula- 
tion is extremely confined ; to say nothing more, 
these reasons would engage me to support the res- 
olution. 

Mr. R. Griswo_tp.—The gentleman from Vir- 
ginia (Mr. Ranpo.tpu) must have misunderstood 
me when he supposed I objected to the report be- 
cause the committee had assigned no reason for 
the resolution: I mentioned the circumstance 
merely to show that we ought not then to decide 
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With respect to the Constitutional objection he 
has set up, I acknowledge it is new tome. Such 


| 


they ask for an exemption from the payment of 
their tax if it was imposed? Mr. R. concluded 


an inquiry may be of great weight, but it does not | by repeating the idea that if you once step over 


appearsotome, The paragraph quoted from the | the barrier there is no security, and if you { 


forgive 


eighth section of the first article, “that Congress | or exempt the payment of the duties in this in- 
shall have power to levy and collect taxes,” has | 


never struck me in the way it has that gentleman. 
The words are, “levy and collect taxes, duties, im- 
sts, and excises ;” but it drops the word taes, 
it being settled in another part of the Constitu- 
tion, and declares that duties, imposts, and excises 
shall be uniform. The one speaks of direct taxes, 
the other of indirect—meaning that if an indirect 
tax is laid it shall be uniform. No one State is to 
have an excise laid upon its inhabitants unless it 
extends to the citizens of every other: one part is 
not to be excised and another excused. This has 
always been the construction of that section of the 
Constitution till the present moment, and I think 
it the true one. It is nowsaid that Congress can 
only promote science and literature in one way. 
Why, have not Congress made grants of lands to 
romote those objects in the Western country ? 
hey have. I believe the power of Congress ad- 
equate to promote literature in the way applied 
for; and it has been frequently the case that, 
even after duties have been paid into the Treasury 
upon the uniform system, yet individuals have had 
those duties returned. [do not want to detain 
the House ; but I am well persuaded that the Con- 
stitution forms no impediment, and the expediency 
must be apparent. 

Mr. J. Ranvoupn believed the gentleman last 
up had misunderstood him; but it was not very 
material whether he was misunderstood or not, as 
Mr. Griswo tp had not thought proper to answer 
him on the principal ground—namely, the Con- 
stitutional objection. He however said something: 
duties, imposts, and excises, shall be uniform. Can 
they be uniform, when a particular class or cor- 

ration are exempt from their payment? This 
is a new kind of uniformity: it isa species of uni- 
formity Ido not understand. He asksif you have 
not granted land and returned duties received into 
the Treasury? Indubitably you have. And we 
have the power, and in some instances the right, 
to give away the money in our Treasury to ob- 


jects we think deserving. Have not all the dispo- 


sitions gone upon the question of particular hard- 
ship? But tell me, do these individual cases, 


resting upon their own merits, class with a whole- 


sale disposal of public money? Suppose you want 
to raise up an exclusive privilege in favor-of, let 
us say shoemakers, and let them import their 
materials free of duty ; will you bring up as prece- 
dent or authority the case of Mr. Messonier, or any 


other person? Can sucha case, standing singular 


and isolated, be held up to promote the doctrine 
of exclusive privilege for a corps of thousands ? 
Of lands, the United States have given General 
Lafayette some acres; they have given the like 
for schools in the Wilderness country; they may 


ive some to the ee from Connecticut ; 


ut would any of them contend for an exemption 
from paying half or two-thirds of the price when 
the sale was made on a uniform system, and would 


| 


stance, Congress may forgive everything to their 
favorites, when they have any. 

Mr. Dana made a reply to Mr. Finp.ey, but it 
is so difficult to hear gentlemen across the floor, 
that the Reporter dare seldom attempt to follow 
them. He considered Mr. Finpiey’s objection 
as being formed upon the idea that the books com- 
posing the libraries of colleges and ‘universities 
were of the same kind as those used in country 
schools. Few things were more dissimilar. The 
One was merely to initiate the pupil in the first 
principles, the other took a more extensive range, 
embracing the whole circle of science, the classic 
authors, and the best writers, ancient and mod- 
ern—books scarcely ever to be found but in collec- 
tions attached to literary institutions—and the rev- 
enue arising from them may be called a tax upon 
seminaries of learning. 

Mr. J. Cay said he was one of the committee, 
and had agreed to the report. Since reasons had 
been called for, he would in a few words assign 
those which influenced him. The gentleman from 
Connecticut (Mr. Dana) mistakes in thinking that 
a denial to exempt books from impost is a tax on 
literary institutions, and therefore not uniform, a: 
the Constitution requires all imposts should be; 
but he did not make his stand on the ground o! 
the Constitution—he rested the question upon it: 
expediency. Giving literary institutions the priv- 
ilege of exemption from imposts would open a wide 
door for fraud: we should soon have them in- 
porting books for sale duty free, rivalling the book- 
sellers, who aresubjected to the payment of impost. 
and vending them in every street and avenue o/ 
the nation. But why privilege colleges and uni- 
versities to accommodate the rich; for we may 
believe that the rich, and the children of the rich, 
are the only persons who have access to these col- 
lections? The poor have little leisure and less 
opportunity to improve the advantage which even 
neighborhood would give them to peruse works 0! 
the kind alluded to; and sure it would be thought 
unjust to tax their pittance of imported articles 
in order to enable gentlemen to read the classic 
authors, or the sublime and beautiful of the mod- 
ern writers. 

Mr. Finney spoke of colleges, not of universi- 
ties. We have three in Pennsylvania—one 0! 
them, to be sure, has also the title of university— 
but two of them have not funds to import books 
on their own account. It is only rich institutions 
that have this advantage; the poorer class 0! 
seminaries buy of booksellers, and pay them the 
impost as well as their retail profit. Indeed, this 
remission of duties will rather tend to create dis- 
gust than give satisfaction ; and those seminaries 
which have large collections of books would be 
induced to sell them at their present price in ordet 
to procure new ones cheaper, as they have had to 
pay the duty on the former, but would have none 
to pay upon those they should hereafter import. 
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The question being called for, it was put on 
agreeing to the report of the Committee of the 
Whole, that it is inexpedient to remit the duty on 
books, and carried in the affirmative—seventy-nine 
members voting in the affirmative. 

The House then adjourned. 








Tuespay, November 27. 


Another new member. to wit: Joun Hoan, re- 
turned to serve as a member for the State of Penn- 
sylvania, in the room of William Hoge, who hath 
resigned his seat, appeared, produced hiscredentials, 
was qualified, and took his seat in the House. 

An engrossed bill declaring the assent of Con- 
gress to an act of the General Assembly of the 
State of North Carolina was read the third time, 
and passed. 

Ordered, That the Committee of the Whole 
House, to whom was committed on the twenty- 
second instant, the bill for the more effectual pres- 
ervation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction, be discharged from the farther conside- 
ration thereof; and that the said bill be recommit- 
ted to Mr. Nicnotson, Mr. Brown, Mr. Grirrin, 
Mr. Rixer, Mr. Hunt, Mr.Seaver,and Mr. Outn. 

The House proceeded, by ballot, to the appoint- 
ment of a Chaplain to Congress, on the part of the 
House, in the place of the Reverend Wi iuiam 
Bent ty, who hath declined an acceptance of the 
said appointment; and upon examining the bal- 
lots, a majority of the votes of the whole House 
was found in favor of the Reverend Witiiam 
PARKINSON. 

Mr. Joun Ranvo.pen, from the Committee of 
Ways and Means presented a bill making an ap- 
propriation to supply a deficiency in an appropri- 
ation for the support of Government during the 
present year, and making a partial appropriation 
for the same object, during the year one thousand 
eight hundred and five; which was twice read and 
ee to a Committee of the whole House to- 

ay. 

Mr. Lewis, from the committee appointed, pre- 
sented a bill authorizing the Corporation of George- 
town to make a dam or causeway from Mason’s 
Island to the western shore of the river Potomac ; 
which was read twice and committed to a Com- 
mittee of the whole House. to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation for 
the support of Government, during the present 
year, and making a partial appropriation for the 
same object, during the year one thousand eight 
hundred and five. The Committee reported the 
bill with several amendments thereto ; which were 
twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

Mr. Lewis, from the committee appointed, pre- 
sented a bill to incorporate the Washington Build- 
ing and Fire Insurance Company; which was 
twice read and committed to a Committee of the 
whole House on Friday next. 
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PORT OF NEW ORLEANS. 

Mr. CrowNINSHIELD, from the Committee of 
Commerce and Manufactures, who were instruct- 
ed by a resolution of the House, of the twelfth 
instant, ‘‘ to inquire into the expediency of allow- 
ing, under proper regulations, a drawback of du- 
ties on goods, wares, and merchandise, imported 
into the port of New Orleans, from any port of the 
United States, and from thence exported to any 
foreign port or place,’ made a report thereon; 
which was read, and referred to a Committee of 


the Whole on Friday next. The report is as fol- 
lows: 


Upon examining the act passed at the last session of 
Congress, entitled “An act for laying and collecting 
duties on imports and tonnage, within the territory ceded 
to the United States by the treaty of the 20th April, 
1803, between the United States and the French Re- 
public, and for other purposes,” it appears that the sixth 
section refuses the drawback on all goods, wares, and 
merchandise, exported from the port of New Orleans, 
other, than on those which shall have been imported 
directly into the same, from a foreign port or place. 
Drawbacks have been allowed in all the ports of the 
United States, since the first acts were passed laying a 
duty on imports and tonnage. No inconvenience or 
loss has or can happen in giving back what we have re- 
ceived in cases where the article is really exported out 
of the limits of the United States, and many advantages 
have resulted from pursuing this policy. Our ports 
thus become the places of deposit for the merchandise 
of all nations. Our commerce with foreign countries 
isenlarged. Greater shipments of our own productions 
can be made. New employment can be given to our 
tonnage, already respectable and on a rapid increase, 
and as we necessarily import more than we consume, 
the surplus is again shipped to other countries. Butif 
drawbacks are discontinued even ina single port, com- 
merce must experience great embarrassments, or it will 
open for itself some new channels, where the streams 
of wealth may flow unimpeded and free from improper 
restraints, and other nations will reap advantages, which 
a different policy would unquestionably have secured 
to ourselves. 


The duties, to their fullest amount, form a part of 
the value of all goods, and are always estimated in the 
price demanded from the consumer, or from the pur- 
chaser who intends to ship them for a foreign market ; 
and it must be evident to every one, the least acquainted 
with the operations of commerce, that if any article is 
denied the drawback, the price will be depreciated to 
an equal amount with the original duties with which it 
may be chargeable. ' 


New Orleans, not only as a port of deposit for the 
produce of the western country, where it can be shipped 
to all parts of the world, possesses peculiar and import- 
antadvantages from its proximity to the British, French, 
and Spanish settlements in the West Indies. Various 
articles, whether of European, Asiatic, or American 
growth or manufacture, which we can readily supply 
at reasonable prices, can be carried to their ports, and 
be exchanged for such as they can conveniently spare, 
and which may be necessary for our own consumption, 
A commerce known to be highly beneficial to all the 
parties interested in it; supplying the United States 
too, in some cases with the precious metals, so neces- 
sary in our intercourse with Asia, it is presumed was 
not intended to be discouraged. 
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If we place every description of goods, on a similar | town, and as this rivalry had been exhibited on 
footing in relation to drawbacks, whether imported coast- | many former occasions, he deemed it proper, be- 
wise or diréct from foreign countries, upon being ex-| fore they passed any bill for the encouragement 
ported out of the limits of the United States, the com- | of either place, that the parties should be obliged 
mittee conceive we shall then have done all which will | tg publish their intentions some weeks before the 
be necessary on this occasion. The committee therefore | anplication, that if there were any objections to 
= rt, as their opinion, that so much of the act entitled | (he measure contemplated, they might be before 

n act for laying and collecting duties on imports and | +e House at the same time. He stated this 
tonnage within the territory ceded to the United States | merely as a ground of postponement, not sayi 

saat ; ’ ying 
the treaty of the thirtieth of April, one thousand | 11 other he was in favor or against the measure, 
en es “ee a ore re Mr. Greee thought the House bound to levis 
renc epublic, and for other purposes, as re- , a # > 
fuses the deumhek on goods, wares ae merchandise | late for these people, until they relinquished the 
imported coastwise into New Orleans, and exported to | claim to the jurisdiction, either by authorizing 
foreign countries, ought to be repealed ; and they sub-/| them to legislate for themselves, or retroceding 
mit a bill for the purpose, them to the States to which they originally be- 
. Mr. Crowninsutexp, accordingly, presented a| longed. He approved of the idea of publishing, 
bill repealing so much of the act, entitled “An | 7 eee My ere (Mr. a 
_— _ ore a ee peg rhe diia: were Oppoend tothe bill; t 4é probable they 
and tonnage within the territory ceded to the } 
United States by the treaty of the thirtieth of | would have sent in a memorial on the subject be- 
April, one thousand eight hundred and three, be- fore this time; their not having done so inclined 
tween the United States and the French Republic, | him to Seah that they were satisfied that the 
and for other purposes,” as prohibits drawbacks of | Measure shou d go into ye oeaschch He did not 
duties upon goods in certain cases ; which was | think the bill pertect, but neverthe ess he should 
- ae ee ge ag ie to bag Committee of gr its Sara ai 
the whole House last appointed. r. LEwis said the landholders of Georgetown 
. had very generally signed the petition to Con- 
gress. And no person out of the walls of this 
House gave it opposition. The people of Alex- 
andria were content, and the owner of the island 
and the west shore of the river was the person 
most likely to be affected, yet he had given it his 
hearty assent. He was well persuaded that no 
injury would be done to the navigation of the 
Eastern branch, or to the port of Alexandria; if 
therefore they could render a benefit to George- 
town, without injuring any other property, he 
trusted the House would agree to the bill. 

Mr. Sioan felt interested in the result of this 
measure. The people here have nobody to look 
to but Congress to make Legislative provision for 
their well-being ; he therefore considered it a duty 
to attend to their desires; but he wished the ap- 
plicants to give notice of their intentions, in order 
that any person conceiving himself likely to be 
aggrieved should have an opportunity of being 
heard. This was the usual course pursued in the 
State where he resided. 








Wepnespay, November 28. 


An engrossed bill making appropriation to sup- 
ply a deficiency in an appropriation for the sup- 
port of Government during t # peeeent year, and 
making a partial appropriation for the same ob- 
ject during the year one thousand eight hundred 
and five, was read the third time and passed. 


POTOMAC RIVER. 


The House resolved itself into a Committee of 
the Whole on the bill authorizing the Corporation 
of Georgetown to make a dam or causeway from 
Mason’s island to the western shore of the river 
Potomac. 

Mr. Macon (Speaker) moved to strike out the 
first section of the bill, with a view of trying its 
merits. 

Mr. J. Ranooupn seconded the motion of his 
respectable friend, (the Speaker.) The river Po- 
tomac was the joint property of the States of 
Maryland and Virginia under compact between A 
those States. This property, at least on the part; | Mr. CLarBorne was by no means satisfied that 
of Virginia, had never been relinquished. Con- the removal of the mud bank would do no injury 

ess, in his conception, had no right to pass the | to the Eastern branch and to Alexandria. 
aw in question ; but if they had, there was ano-| Mr. Nevson said that, on a question so import- 
ther objection. The corporation of Georgetown | ant to the upper parts of Maryland and Virginia, 
were empowered to lay a tax which would be | he could not refrain from stating some reasons 10 
unequal and oppressive, since the property on | favor of the measure, and against the motion 0! 
which it was to be levied would not be equally | the Speaker, which was intended to destroy the 
benefitted by deepening the harbar, supposing that | bill. It had been urged that the sediment which 
effect to be accomplished. He hoped a prompt | now obstructed the navigation to Georgetown, |! 
rejection of the bill would serve as a general no- | set afloat, by increasing the current and volume 
tice to the inhabitants of the District to desist | of water across it, would impede the navigation 
from their daily and frivolous applications to Con- | of the Eastern branch or fill up the harbor of 
gress, to the great obstruction of the public bu-| Alexandria. Those who would take a view 0! 
siress. | the Eastern branch would ‘be convinced it could 


A 


Mr. Smivie understood there was a rival inter-| make no deposit there, it being intercepted or 
est between the towns of Alexandria and George- | turned aside by the point which projected into the 
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Potomac; and as the water of the Eastern branch 
was more rapid than the Potomac, the breadth of 
the latter being much wider than the former, there 
certainly was no danger to be apprehended in 
that quarter. As to Alexandria, it was not to be 
supposed that the solid mass of sediment was to 
be taken off the bar at once and lodged in that 
harbor; the probability was, it would remove 
gradually and deposit at the eddy on each side the 
river, while the union of the Eastern branch with 
the Potomac would increase the celerity of the 
current and carry it far below Alexandria. 

The compact mentioned by the gentleman from 
Virginia (Mr. Ranvotpn) between the States of 
Maryland and Virginia he acknowledged to exist; 
but as the measure contemplated the improve- 
ment of the navigation of the Potomac, instead of 
obstructing it, the right of each State to the free 
navigation thereof remained unimpaired. He 
imagined that the inhabitants of Alexandria and 
the citizens of Virginia wished success to the 
measure. He knew his constituents had it much 
at heart, knowing that a choice of markets is a 

reat accommodation to farmers; and if defeated, 
it would be as much to their advantage to bring 
their produce to a shipping port at once by land, 
as to use the canal recently constructed at such 
prodigious expense, having afterwards to go with 
their produce to Alexandria by land. 

Mr. Smitie should not be against the bill, if 
upon full and fair inquiry it was found proper to 
pass it. But he could not agree to be hurried 
along without allowing time to acquire informa- 
tion. He therefore moved that the Committee 
rise and report progress. 

Mr. Macon (Speaker) opposed the rising of the 
Committee, because it was leaving the business 
exactly where it stood, unless it was meant to re- 
commit it to a select committee for modification. 
But as he was determined to vote against it in any 
and every shape, he was prepared to decide now. 
As to the mode he had taken to come at his ob- 
ject, he should only say it was a fair one, and 
such as had been the uniform practice of the 
House since ke had a seat in it. 

The gentlemen in favor of this dam or cause- 
way, say it willdo no harm; but where is the 
demonstration? On the other side, serious appre- 
hensions are entertained of its injurious effects 
upon the United States navy yard in the Eastern 
branch, and its causing obstructions in the harbor 
of Alexandria. He would assure the committee 
he was ready to promote the welfare of any of 
the citizens; but it mustin justice be done, with- 
out injuring any other portion whatever. 

At the last session, an application was made for 
a permanent bridge across the Potomac, with a 
draw for the passage of vessels; the petitioner 
urged the general utility of the measure to all 

rsons travelling North or South, but particu- 
arly the vast benefit accruing to the inhabitants 
of the District, by affording a sclid and secure 
means of intercourse between its several parts. 
This measure was opposed by the present peti- 
tioners, on the ground of the compact between 
Maryland and Virginia, securing the right of free 
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navigation to the river, and also alleging that 
their navigation to Georgetown would be im- 
peded. The argument which they applied then, 
now applies against them, and it ought, in the 
minds of the same legislators, apply with equal 
success. 

Mr. Finpvey was rather in favor of the bill, be- 
lieving the mode proposed would be successful 
in deepening the channel, which would certainly 
improve the navigation to and from Georgetown, 
and in that object the citizens of some of the west- 
ern counties of Pennsylvania were materially in- 
terested ; several of their boatable creeks nearly 
interlocking with those of the Potomac. He 
would however agree to the Committee rising, 
with a view to postpone the bill, until gentlemen 
acquired the information they asked for. 

Mr. Gopparp hoped the Committee would rise, 
and the subject be postponed until sufficient light 
was obtained to guide their votes to a proper de- 
cision. He also hoped that no member might be 
considered as the friend or the foe of the present 
bill, until he beeame such by an examination into 
its merits or demerits. He narrated the course 
the business had taken since its introduction into 
this House, and inferred that the same deliberate 
mode ought to be pursued to the end. Whether 
the measure was good or evil could only be de- 
termined in that way, and gentlemen ought not to 
reject doing positive good, unless it was demon- 
strated that positive evil would result to counter- 
balance the good that was intended. He conceived 
the members ought to inquire for themselves on 
this point, and legislate accordingly. He would 
on all occasions endeavor to promote the interests 
of the District; and as it had no immediate rep- 
resentative on the floor, he considered every rep- 
resentative bound to serve them, while the seat of 
Government remained among them. 

Mr. G. W. Campsect would not declare whe- 
ther he should vote for the final passage of the 
bill or not. But he was disposed to take notice 
of the applications made from time to time by the 
inhabitants of the District; whether to redress 
grievances, or procure benefits. But he by no 
means approved of the principles of legislation 
without representation. He regretted that they 
were placed in this unfortunate situation; but he 
should decide on the present question according 
to its merits; and if it was found to be of great 
consequence to the petitioners, and not likely to 
work an injury to others, he presumed the bill 
would finally pass. But he wished the Committee 
to rise, in order to give further time to obtain infor- 
mation. It had been alleged that the friends of the 
measure ought to demonstrate that the erection of 
a causeway would do noinjury toanyone. This 
was not a fair position; it was requiring them to 
prove a negative. The burden of proof should 
lie on those who oppose the bill, and it was for 
them to demonstrate that injury would result. 
The gentleman from Virginia (Mr. J. RanpoLp#) 
has stated that the boats from the western coun- 
try have a choice of passing by the western or 
eastern channel to the market below Georgetown, 
and this, it is presumed, he means they should be 
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still entitled to under the compact between Mary- 
land and Virginia. Let us hear from those per- 
sons also, and then ascertain whether they have 
any objection to the project on thataccount. This 
was also an argument in favor of the rising of the 
Committee, and perhaps it may be added, that a 
little delay will enable the House so to modify 
the bill as to render it less exceptionable than at 
present. 

Mr. Sournarp had not considered this subject 
of much consequence in the outset, but he found 
that its importance increased as it toiled along. 
He thought this morning it would have occupied 
buta short portion of their time; in that he found 
himself deceived; and he believed he was not 
singular in these opinions. He suspected many 
other members were in the same predicament. 
He therefore would vote for the Committee’s rising. 
That navigable waters are considered as highways, 
isa matter of great notoriety; but he did not know 
that to deepen a channel, by contracting its sur- 
face, was considered as obstructing the free navi- 
a of a river, nor could he conceive that the 

ody of sediment meant to be removed, would 
descend en masse and deposit itself at the conflu- 
ence of the next stream it met. On the contrary, 
he imagined it would be separated by the force 
of the current. giving it action into millions of 
pores some of which would settle promiscuous- 
y on either side, while a part would ultimately 
be deposited in the ocean. 

The Committee hereupon rose and reported pro- 
gress, and asked leave to sitagain. On the ques- 
tion, shall the Committee have leave to sit again ? 

r. J. Ranpoipa requested that the act of ces- 
sion by Virginia might be read, by which it would 
clearly appear that she had not ceded, or intended 
to cede to the United States any right acquired 
= her compact with Maryland. [The act was 
read. 

It is plain from the preamble, said Mr. R., that 
the intention of the State was to make a cession 
above the tide water; that the expected seat of Gov- 
ernment would be fixed in some place contiguous 
to the limits of Maryland and Pennsylvania. It 
is not contended thatthe United States were bound 
to select any particular spot. This circumstance 
is mentioned only to show what was contemplated 
at the time by the Legislature of Virginia. Her 
act of cession was more broad. It extended to any 
tract of country not exceeding ten miles square, 
“to be located within the limits of the State.” 
Over this she had relinquished to Congress her 
jenemauge as well of soil as of persons. But her 
imits did not extend beyond high water mark on 
the western bank of the Potomac. Her right of 
highway on the river wasa natural right acknowl- 
edged and secured by convention with Maryland. 
Her civil jurisdiction over its waters was a con- 
ventional right, entirely derived from compact 
with that State, was a jurisdiction not within her 
limits, and which the words of the act just read 
could not embrace or convey. 

Mr. Dawson would vote against the Committee 
having leave to sit again. He was convinced 
that the objection made by his colleague (Mr. J. 


HISTORY OF CONGRESS. 


Potomac River. 


ee 






716 


Novemeer, 1804, 


RanpoLpn) was conclusive: the fact was, that 
neither Maryland nor Virginia had ceded their 
joint rights to this river, nor could they do so, by 
their separate acts. The terms of the compact 
requiring that anything done respecting the navi- 

ation of the Potomac, should be done by their 
joint act. It was worthy of remark, that the pe- 
titioners for the causeway were the identical per- 
sons who petitioned against the bridge as a vio- 
lation of the compact between the two States, 
and denying the authority of Congress to legislate 
on the subject of the navigation of the Potomac. 
He thought them right then, and he voted against 
the bridge. His opinion had not changed with 
their opinions, and, therefore, he should vote 
against the causeway now. 

Mr. R. Griswo tp said that from the vote just 
taken he presumed that the question of expedi- 
ency had been settled. But it is now objected 
that Congress have no exclusive jurisdiction over 
the Potomac. In reply he would submit a few 
observations. By the Constitution, Congress were 
empowered to exercise exclusive jurisdiction over 
any place not exceeding ten miles, which might 
be ceded by particular States. The States of 
Maryland and Virginia had ceded this District to 
Congress, and the cession had been accepted. But 
the gentleman from Virginia (Mr. Ranpo.pen) 
had said that Virginia did not cede the jurisdic- 
tion of the Potomac, because she did not own it 
separately. To this he would answer that the 
river Potomac must have been under the juris- 
diction of either Maryland or Virginia or both. 
And as both allowed Congress to accept of any 
part of their territory not exceeding ten miles 
square, and Congress had chose to accept of part 
from one and part from the other, he presumed 
the jurisdiction of the Potomac, let it have been 
held by either of the States, or jointly, must have 
passed to the United States. He was of opinion, 
that if Congress had no jurisdiction over the Po- 
tomac, they had none over the District. The 
Constitution provides only for the cession of one 
district of country not exceeding ten miles square. 
The act of Congress made in pursuance of the 
Constitution had also provided for the laying out 
one district. Ifthe arguments of the gentleman 
from Virginia were correct, and Congress had no 
jurisdiction over the Potomac, the Commission- 
ers'‘and the then President of the United States. 
under whose direction the district was laid oil, 
had been mistaken, and had taken two districts of 
territory instead of one. This being the case, 
Congress had no jurisdiction in the District, be- 
cause it not being laid off conformable to the Con- 
stitution and the law of Congress, the acceptance 
by Congress was absolutely void. If this was 
correct, there was an absolute necessity for giving 
leave to the Committee to sit again, for the pur- 
pose of deliberating whether Congress had juris- 
diction or not. If they had not, and were legis- 
lating for the people of the District without av- 
thority, the sooner they put an end to such an as- 
sumption of power the better. 

Mr. J. Ranpoupn declared that the opinion 
which he had just given was the result of his 
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most deliberate judgment. To what it might | the people of Virginia, and Virginia contracted 
lead he should not at that time undertake to de-| not to impose duties on the vessels of Maryland 
termine; but when that question should come be- | coming by Cape Henry, or navigating the Poco- 
fore the House he was not sure that he should| moke. By this compact, the Potomac became 











deny the corrollary of the gentleman from Con- 
necticut, (Mr. R. Griswotp,) at least as far as re- 
lated to the testimony on the other side of the 
river. The question, however, then was, whether 
Congress possessed exclusive jurisdiction over the 
Potomac. How could they acquire it? From 
Maryland? It was more than she had to give. 
At farthest she could only grant her own qualified 
right. Had they obtained it from’Virginia? not 
atall. She had granted a jurisdiction exclusively 
her own, over a tract of country within her limits. 
And could any man pretend to say that this was 
a grant of her concurrent jurisdiction over the 
Potomac, confessedly without her limits? She 
had, to use the expression, issued her warrant to 
Congress, to be located somewhere within the 
State, and, under this pretext, her property out of 
the State was about to be usurped. Suppose the | 
gentleman from Connecticut were to convey by 
deed his exclusive property, by certain metes and 
bounds, would his joint interest in other property 
not contained within those bounds pass by such 
adeed? Surely not. To a person setting upa 
claim to such property he would probably say, 
produce the evidence of your title; and in like 
manner Mr. R. demanded to be shown the con- 
veyance by which Virginia had relinquished her | 
concurrent jurisdiction over the Potomac? And |} 
in answer to this, gentlemen refer to a = 
| 








ance relinquishing something else in nowise con- 
nected with it, and tell us we always believed 
that we had a grant for this jurisdiction; we shall 
be grievously disappointed if we have not; it will 
be a great inconvenience to us to do without it, 
and, therefore, we must have it. And Virginia is 
to be forcibly dispossessed of her right, to suit the 
convenience of Congress. 

Mr. Netson said, it was with diffidence he 
again troubled the House after the lengthy dis- 
cussion which had taken place. But doubts hav- 
ing been originated as to the authority of Con- 
gress to pass the vill in question, he felt compelled 
to remove those doubts, as far as lay in his power. 
As the House hac. decided the expediency of the | 
measure by a large majority, if upon an investi- 
gation it should be demonstrated that Congress 
possessed ample power to pass the bill, he trusted | 
the same majority would still be found in favor 
of it. He would proceed to examine the power | 
which Congress possessed to pass the bill, and he | 
trusted that he should be able to satisfy a majority | 
of the House, that they had sufficient power. | 
Previous to the compact between Virginia and 
Maryland, which had been so much talked of, 
Maryland claimed the sole jurisdiction of the Po- 
tomac river, and Virginia claimed Cape Henry | 
and Cape Charles, also the jurisdiction of the 
Pocomoke as her property. In order to prevent 
any duties from being imposed upon their vessels 
at either of those places, the two States entered 
into a compact by which Maryland agreed that 
the navigation of the Potomac should be free to 





the joint property of Maryland and Virginia as to 
the free navigation, but all the islands were under 
the jurisdiction of Maryland. This being the 
situation, each of these States, by a law, ceded to 
Congress any part of their territory not exceeding 
ten miles square, which they might choose to ac- 
cept. Congress chose to accept of part from one 
and part from the other ; and, among the rest, this 
joint property the river Potomac. There was no 
exception made in the act of cession as to the 
water courses, and it would be needless to inform 
the members that a grant of land necessarily car- 
ried with it a grant of the waters thereon, unless 
an exception was made. 

But, it had been said, that this being joint prop- 
erty, neither of the States had the power to grant 
it to Congress, and they had not done it jointly. 
To this, he would answer, that each State had 
granted to Congress all their right at different 
times, and Congress having accepted of it, the 
whole had vested in them. If two persons, to wit, 
A and B, are possessed of joint property and A 
grants the whole to C, the moiety passed thereby. 
After this, if B grants the whole to C also, his 
part passes by the grant, and C_ becomes proprie- 
tor of the whole. This was exactly similar to the 
presentcase. But he would ask gentlemen if the 
jurisdiction of the Potomac was not in Congress, 
in the body of what county was it? If not. in 
Alexandria or Washington counties, it could be 
in no county. Suppose, then, a crime should be 
committed on the river, in the body of what coun- 
ty should the indictment state the crime to have 
been committed? It could not be in the county 
of Fairfax or Montgomery, because the parts of 
those counties adjacent to the river had been ceded 
to Congress. Then,if the doctrine contended for 
by gentlemen was correct, no offence could be 
committed on the Potomac, as far as the limits of 
the District extend, and it would becomea sanctuary 
for crimes. He trusted this was not the case, but 
that the river was, by the cessions, granted to Con- 
gress, and was in Washington and Alexandria 
counties. He considered the argument of his 
colleague (Mr. Nicuouson) that Virginia had no 
property in the river, which she could cede, of no 
avail; because, if that was the case, Maryland 
owned the whole, and Maryland had ceded it to 
Congress. He hoped the Committee would be 
granted leave to sit again. 

Mr. J. Ranpo_tpx.—The gentleman asks in the 
body of what county is the river Potomac pass- 
ing through the District of Columbia? Will he 
take it for an answer that its jurisdiction is within 
the bodies of the same counties it was in before 
the acceptance of the territory on each side? 

In addition to the observgtions made on passing 
joint property with exclusive property, suppose 
England and France to hold Malta in joint pos- 
session, and that they cede to Germany, for her 
acquiescence in that measure, some of the exclu- 
sive property held by each within the German 
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empire, will they say that their joint property in 
Malta passed by the treaty ? 

Mr. Crark was unwilling to trouble the House 
at that late hour with any remarks, and would 
have entirely forborne, was not the question on 
which we were about to decide, and which had 
become extremely important, susceptible of a po- 
sition Which it had not assumed. It had been 
stated, and generally agreed to, and he supposed 
was correct, that the State of Maryland, previous 
to her compact with Virginia, rightfully claimed 
the whole river Potomac to the high-water mark 
on the western bank. Virginia owned the Capes. 
This collision of interest produced, in the year 
1786, an adjustment of their interfering interests, 
and it was expressly stipulated that the river Po- 
tomac should remain a highway, free for the nav- 
igation of each State. In the year 1799, the Le- 
gislature of Virginia passed a law making a ces- 
sion to the United Siates of a territory ten miles 
square, or any less quantity that should be accept- 
ed for the seat of the General Government, to be 
located and Jaid off within her limits; thus by the 
terms of her cession confining it to her territory. 
Maryland, nearly at the same period, madea sim- 
ilar cession. Out of these two cessions is the 
present Columbian Territory made. It is con- 
tended by the gentleman from Maryland, (Mr. 
Ne son,) that the two States uniting in the ces- 
sion makes the grant complete, and the right in 
the United States predominant and exclusive. He 
acknowledges, at the same time, this correct prin- 
ciple that they could grant no greater right than 
they possessed. This doctrine, I hold incontro- 
vertible, that the alienee can have no greater or 
better title than the alienor, otherwise the deriva- 
tive would be superior to the original title, a prin- 
ciple not to be admitted. 

t it be distinetly recollected that, prior to the 
cession, Virginia had purchased a right out of the 
soil of her sister State, distinct from the land—an 
incorporeal hereditament, a franchise which she 
had the right of exercising, unconnected with the 
use of the soil—so that, while Maryland owned the 
land, Virginia owned the right of way. She 
never passed this right by the terms of her cession 
or by any other act. Pe could not, having 
already parted from it. No strength of argument 
ean be derived from the terms of the Constitu- 
tion; for, if Virginia never parted with her right, 
the United States could never have acquired it. I 
trust I have shown that Virginia purchased a 
right in the navigation of the Potomac, which 
she never parted from, and, of course, retains to 
this moment. We, therefore, cannot constitution- 
—. legislate on this subject. 

et it not be said that the object is improve- 
ment and not obstruction. Is not building the 
wall from Mason’s island to the Virginia shore 
an obstruction, and the improvement at best prob- 
lematical ? But, this g begging the question. On 
a fair admission of my construction, I contend. 
and have endeavored to prove, that we, possessing 
no jurisdiction over the river, it cannot be touched 
by any Legislative act of ours in any point what- 
ever. For, if it be touched in one way, it may be 
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in another, and may finally end in whatever ar- 
rangement Congress may think expedient to 
make. 

He had another objection to the bill. This 
might be but the commencement of a scheme 
which should compel all boats coming down the 
Potomac to unlade their cargoes here. This 
would be effected by obstructions in the river 
above, and a canal terminating in a basin in this 
city ; thus diverting to the exclusive benefit of 
Washington, all the labor and expense which had 
been jointly incurred by Maryland and Virginia 
for opening the navigation of the river Potomac. 
When the Constitution of the United States was 
under consideration, that section which gave Con- 
gress exclusive legislation over a district not ex- 
ceeding ten miles square, to be afterwards ceded 
to them, was viewed with a jealous eye. It was 
regarded by some of the best and greatest men 
who ever had lived, or who, he believed, ever 
would live, as the germ of incalculable mischief, 
as the ambush from which the masked monarchy 
of the Constitution was to spring upon the peo- 
ple. At one time, this prediction seemed to be 
verifying itself. Accordingly, we had seen a city 
laid out on a gigantie scale. Edifices the most 
stupendous were planned. We seemed determined 
not only to vie with Paris or London, but to rival 
Thebes or Babylon of old. Happily these splendid 
visions had ended in a monstrous abortion. He 
wished to see the people of the District restored 
to their rights. So long as they remained in their 
present condition, he should be averse to promote 
the growth of a city, which he considered to be as 
much the nursery of despotism as the Newcastle 
trade of England was of seamen. 

Mr. Jackson did not stop to inquire whether it 
was proper for Congress to retain the jurisdiction 
over this District, but he was willing to remove a 
grievance which the people complained of and 
required to be done. He was not one of those 
who was disposed to guard the people against 
their worst enemies, themselves, as he did not be- 
lieve the doctrine to be true. The objection that 
Virginia and Maryland had only ceded their ex- 
clusive property, and not the joint property of the 
free navigation of the Potomac, might, perhaps, 
be extended further than gentlemen wished, or 
were aware of. By the Treaty of Paris, France 
had ceded Louisiana in full sovereignty to the 
United States, but expressly reserved the right of 
free navigation of the Mississippi; if, then, the 
United States were disposed to shorten the navi- 
gation by cutting through the bend of that river, 
or in any other siete ee the same, will it be 
necessary for the United States to consult and 
obtain the assent of France to the measure before 
they ventured to put it in execution ? 

Mr. Nicwotson had but few observations to 
make upon the question before the House. His 
opinion was the same as at the last session when 
a petition was presented for the erection of a 
bridge. He then thought that the erection of a 
bridge over the Potomac would tend much to the 
improvement of the place. He thought so still. 
But he then thought that Congress had no right 
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to interfere in the least with the free navigation 
of the Potomac, and, of course, was opposed to 
the bridge. The same reason operated, in his 
mind, against the bill now in question. Neither 
of the States of Maryland or Virginia could have 
passed such a law previous to the cession of the 
District to Congress. The question to be deter- 
mined, then, was “whether the jurisdiction of 
the Potomac was ceded to Congress.” If this 
should be answered in the negative by the Com- 
mittee, all questions as to the expediency of the 
measure would be at an end. Previous to the 
compact between Virginia and Maryland, the lat- 
ter claimed the river Potomac as its exclusive 
property. By that compact it was declared that 
the navigation of the said river should be. free. 
Virginia, therefore, acquired a kind of property in 
the river, inasmuch as she acquired the right to 
the free navigation thereof. The question, then, 
to be inquired into, was, Had Virginia parted 
with this right? He conceived she had not. By 
the act authorizing the cession of ten miles square 
or less to the United States, this could not have 
been done; Virginia had no power to make the 
cession of the Potomac, because she had not the 
jurisdiction. over it, and could not grant more than 
she possessed. After this grant by Virginia, the 
State of Maryland granted to Congress a portion 
of territory not exceeding ten miles square for the 
seat of Government. Had Maryland the sole 
property in the river it could have passed in this 
grant, provided Congress accepted that part of her 
territory. But she had not this sole property, be- 
cause the State of Virginia had a right by com- 

act to the free navigation thereof. How, then, 

ad the United States acquired the jurisdiction 
over the Potomac ? Would it be contended that 
they had acquired it from Maryland? This did 
not appear from the act of cession. Had they ac- 
quired it from Virginia? That could not be, 
because Virginia had no power to make such a 
grant. So long as he had the honor of a seat in 
the House, he would hold up his hands against 
any measure like the present, which would go to 
affect the rights of any of the States. If Con- 
gress had a right to interfere in the least with 
the free navigation of the Potomac, they had a 
right to stop it altogether. He conceived they 
had no right to pass any law on the subject; and, 
believing so, he would certainly vote against the 
Committee having leave to sit again. 

Mr. CROWNINSHIELD was of opinion that due 
notice ought to have been given by the applicants 
of their intention to petition Congress on the sub- 
ject, that private property might not be injured 
without the knowledge of the owners ; he believed 
the causeway might be of use, but he was not a 
competent judge; but others very probably would 
be benefited besides the inhabitants of George- 
town, and he thought it reasonable that such 
should likewise contribute to the expense. Till 
these circumstances should be ascertained, he 
would vote against the Committee having leave 
to sit again. 

On motion the Committee rose and the House 
adjourned. 
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Taurspay, November 29, 

A petition of sundry citizens of the United 
States, and inhabitants of the Territory of New 
Orleans, was presented to the House and read, 
stating their approbation of the government pre- 
scribed for that Territory, by an act passed at the 
last session of Congress ; and praying that, when- 
ever the said Territory of Orleans shall, consist- 
ent with the Constitution of the United States, be 
admitted asa State into the Union, such condi- 
tions may be annexed to the admission as will 
secure to the petitioners the use of their native 
language in the Legislative and Judicial authori- 
ties of the same.—Referred. 

A representation of sundry citizens of the State 
of Massachusetts was presented to the House and 
read, stating a claim for the value of certain lands 
purcbased by them under an act of the Legisla- 
ture of Georgia, passed in the year one thousand 
seven hundred and ninety-five, which have sinee 
been ceded to the United States, and praying that 
the subject-matter of their said claim may be taken 
into the immediate consideration of Congress,and 
a speedy decision had thereon. 

Ordered, That the said representation be refer- 
red to Mr. Vannum, Mr. Meritweruer Mr. Tin- 
Bits, Mr. Tuomas M. Ranoo.pn, and Mr. NeEt- 
SON; that they do examine the matter thereof, 
and report the same, with their opinion thereupon, 
to the House. 

On a motion made and seconded that the House 
do come to the following resolutions: 


Resolved, That it is expedient for Congress to recede 
to the State of Virginia the jurisdiction of that part of 
the Territory of Columbia which was ceded to the Unit- 
ed States by the said State of Virginia, by an act pass- 
ed the third day of December, in the year one thousand 
seven hundred and eighty-nine, entitled “An act for 
the cession of ten miles square, or any lesser quan- 
tity of territory within this State, to the United States 
in Congress assembled, for the permanent seat of the 
General Government ;” provided the said State of Vir- 
ginia shall agree thereto. 

Resolved, That it is expedient for Congress to recede 
to the State of Maryland the jurisdiction of that part of 
the Territory of Columbia within the limits of the City 
of Washington, which was ceded to the United States 
by the said State of Maryland, by an act passed on the 
nineteenth day of December, in the year one thousand 
seven hundred and ninety-one, entitled “An act con- 
cerning the Territory of Columbia and the City of 
Washington ;” provided the said State of Maryland 
shall consent and agree thereto: 


Ordered, That the said motion be referred to 


a Committee of the whole House on Wednesday 
next. . 


ARMED MERCHANT VESSELS. 


The House resolved itself into a Committee of 
the Whole on the bill to regulate the clearance of 
armed merchant vessels. 

The bill was read, as follows: 

Be it enacted, &c., That, after due notice of this act 
at the several custom-houses, no merchant vessel armed, 
or provided with the means of being armed at sea, shall 
receive a clearance, or be permitted to leave the port 
where she may be armed or provided, without bond, 
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with two sufficient sureties being given by the owner 
or owners, or by the master or commander, to the use 
of the United States,in a sum equal to double the 
value of said vessel, conditioned that such vessel shall 
not make or commit any depredation, outrage, unlaw- 
ful assault, or violence, against the vessels, citizens, sub- 
jects, or territory of any nation in amity with the Unit- 
ed States: Provided, That,the regulations herein con- 
tained shall not be construed to extend to vessels bound 
to any port or place in the Mediterranean, or beyond 
the Cape of Good Hope. 

Src. 2. And be tt further enacted, That, if any arm- 
ed merchant vessel clearing for any port or place within 
the Mediterranean, or beyond the Cape of Good Hope, 
shall make or commit any depredation, outrage, or un- 
lawful assault, or violence, as aforesaid, on her voyage 
to or from, or at any place to which she may be bound, 
such vessel, with her arms and cargo, or the value 
thereof, shall be forfeited to the use of the United States. 

Src. 3. And be it further enacted, That, on satisfac- 
tory evidence or information being given to the col- 
lector of any port that any vessel within the same is 
armed or arming, or provided with the means of being 
armed at sea, for the purpose of committing any un- 
lawful act as herein before expressed, or of carrying on 
by force of arms, any unlawful commerce, it shall be 
the duty of such collector to detain such vessel until 
the case be submitted to.the President of the United 
States, who is hereby authorized to cause such vessel 
to be disarmed, or to order a clearance to be granted, 
as he shall judge proper. 

Mr. CrowninsHIELD moved to amend the first 
section of the bill in such manner as to prevent 
armed merchant vessels from clearing out for one 
port and sailing for another; it would prevent a 
deviation from the true voyage. 

Mr. J. Ciay thought this alteration would ex- 
tend beyond what was the true object of the bill; 
it might interrupt the European trade, while it 
was only intended to prevent the forced trade to 
St. Domingo. He suggested an amendment to 
the amendment, viz: to confine the forfeiture of 
armed vessels clearing from one port of the West 
Indies, and which shall proceed to any other 
port or place than that of her original destination. 

Mr. CROWNINSHIELD moved, then, to strike out 
the whole of the second section. He thought it 
unreasonable to forfeit the cargo as well as the 
vessel, her arms, tackle, and furniture. 

Mr. Ropney asked whether the Committee 
would not be put to greater inconvenience by 
striking out the section than by amending it ? 

On the question to strike out, it was lost—only 
thirty-two voting for the motion. 

Mr. J. Cay then moved to insert the amend- 
ment he had suggested, adding thereto, “ unless 
compelled by stress of weather.” The sole object 
being to confine the regulation of the clearance 
of armed vessels to those destined to the West 
Indies, 

On a division, Mr. J. CLay’s motion was agreed 
to—yeas 62, 

Mr. CRowniNnsuiELp then offered another amend- 
ment, to extend the regulation of the clearance of 
armed merchant vessels to the Mediterranean and 
a My the Cape of Good Hope. 

tr. J. Cuay did not see the necessity of this 


amendment, as vessels bound to those places never 
touched at the West Indies. 

On the question, only 24 members were in fa- 
vor of the motion; of consequence, it was not 
carried. 

Mr. CRowNINSHIELD then moved to strike out 
that part which related to the forfeiture of the 
cargo, in which he was supported by 

r. Eustis, who represented it as an enormous 
hardship upon the owner to put at risk four or 
five hundred thousand dollars, for which he was 
to give sureties, and which might be the value of 
the cargo. 

On the question, the word cargo was struck out; 
71 being in the affirmative. 

On motion of Mr. Eustis, after the words in 
the first section that they “should not commit 
any depredation, outrage, unlawful assault, or 
violence,” these words were added, “nor make 
any other unlawful use of her arms.” 

Mr. E. suggested the propriety of adding a new 
section to the bill, to extend the security against 
the commander making also an improper use of 
the arms intrusted to him, or selling them to others 
in the West Indies. 

A question was, however, previously taken on 
a motion to strike out what respected the forfeit- 
ure of the cargo in the fourth section, which the 
mover observed he would not have made but that 
the words had been stricken out of the second sec- 
tion; his own private judgment being that the 
cargo, as well as the vessel, should be forfeited for 
an improper use of their arms; but he moved it 
for the sake of consistency. 

On the question, there were 51 for striking out, 
and 40 in the negative. 

Mr. Epres thought the bill founded on errone- 
ous principles. Instead of permitting our mer- 
chantmen to arm and afterwards punishing them 
for the abuse of those arms, he conceived it would 
be infinitely more prudent and politic to restrain 
them altogether from arming. 

Mr. J. Ranvowpu, fully impressed with the im- 
portance of the ideas suggested by Mr. Evusris in 
relation to selling their arms and vessels in the 
West Indies, or, rather to the people of St. Do- 
mingo, thought it would be better for the Com- 
mittee of the Whole to rise, report the amend- 
ments, that the House might incorporate them 
into the bill, and direct the whole to be printed. 

_This course was accordingly pursued, and the 
bill made the order for Wednesday. 





Fripay, November 30. 

A petition of sundry citizens of the county of 
Washington, in the State of Pennsylvania, was 
presented to the House and read, complaining of 
an undue election and return of Joun Hoas, to 
serve in this Houseas one of the Representatives 
for the said State.—Referred to the Committee of 
Elections, 

The Speaker laid before the House a letter ad- 
dressed to him from the Reverend Wituiam Par- 
KINSON, dated the twenty-ninth instant, declining 
to accept the appointment of one of the Chaplains 
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to Congress for the present session.—Ordered to 
lie on a table. 

A Message was received from the President of 
the United States, transmitting copies of the trea- 
ties concluded between the Delaware and Pian- 
keshaw Indians for the extinguishment of their 
title to the lands therein described. 

The Message was read, and, together with the 
papers, referred to the Committee of Ways and 
Means. 

Mr. Nicnotson, from the committee to whom 
was committed the bill for the more effectual pre- 


servation of peace in the ports and harbors of the | 
United States, and in the waters under their ju- | 


risdiction, reported an amendatory bill; which 


was read twice and referred to a Committee of | 


the whole House on Monday next. 


A memorial of Perez Morton and Gideon Gran- | 


er,in behalf of the holders of the title of the 
eorgia Mississippi Company to lands lying with- 


in the territory ceded by the State of Georgia to | 


the United States, was presented to the House and 


read, stating that the claimants to the said lands | 


are ready to enter into a negotiation for a com- 
promise of their claims, agreeably to the condi- 
tions and limitations of the cession of Georgia, 
with any Commissioners who may be authorized 
thereto by the Government of the United States; 
the claimants reserving all their rights at law, in 
case the compromise should not be effected; and 
praying that Congress will come to a final deter- 
mination oa the subject, that the said claimants 
may no longer be exposed toa fruitless and ex- 
pensive pursuit of what they conceive to be their 
rights. 

Ordered, That the said memorial be referred to 
the committee appointed yesterday, on a repre- 
sentation of sundry citizens of the State of Mas- 
sachusetts ; that they do examine the matter there- 
of, and report the same, with their opinion there- 
upon, to the House. 


The House resolved itself into a Committee of 
the Whole on the bill repealing so much of the 
act, entitled “An act for laying and collecting du- 
ties on imports and tonnage within the territory 
ceded to the United States by the treaty of the 
thirtieth of April, one thousand eight hundred 
and three, between the United States and the 
French Republic, and for other purposes,” as pro- 
hibits drawbacks of duties upon goods in certain 
cases. The Committee reported the bill with sev- 
eral amendments, which were twice read, and 
agreed to by the House. 


The said bill was then further amended at the 
Clerk’s table and, together with the amendments, 
ordered to be engrossed and read the third time 
on Monday next. 


The House proceeded, by ballot, to the appoint- 
ment of a Chaplain to Congress, cn the part of 
this House, in the place of the Reverend Wit- 
LIAM ParKINSON, who hath declined an accept- 
ance of the said appointment; and, upon exam- 
ming the ballots, a majority of the votes of the 
whole House was found in favor of the Reverend 
James Laurie. 


| the purpose of alteration or amendment. 
| tion of the difficulties which have occupied my 
| mind upon this subject, said Mr. E., may perhaps 





On motion, it was 
Resolved, That a committee be appointed to re- 


| vise the rules and articles for the government of 
i Army of the United States; and that they re- 


ort by bill or otherwise. 

Ordered, That Mr. Varnum, Mr. Martruew 
Cuay, Mr. Tatumanpes, Mr. Patterson, and Mr 
Bur er, be appointed a committee, pursuant to 
the said resolution. 


IMPEACHMENT OF JUDGE CHASE. 


Mr. J. Ranvo.pu, from the committee appointed 
on the 6th inst. reported articles of impeachment 
against Judge Chase. They were nearly the same 
| as reported at the last session except the fifth and 
sixth articles, which are new ones. 


Mr. R. moved to refer them to a Committee of 
the Whole on Monday next. 

Mr. EL.ior rose to move a more distant day, 
|and to assign his reasons for the motion. It had 
been to him a subject of considerable regret that 
| the present report had been so long delayed, and 
he had repeatedly examined his own mind to im- 
agine reasons for the delay. Twenty-four days 
| ago the gentleman who now presented the report, 
| announced to the House his conviction that all the 





| time which our political existence would allow 


| should be given to the person accused for the pur- 
| pose of making his defence; and he moved a re- 


'commitment of the report of the last session for 
A solu- 


be found in the report itself. If I understand it, 
it embraces accusations, the evidence of which re- 
ose in the breasts of the committee alone, as it 
as never been exhibited to the House. This 
course of proceeding may be parliamentary and 
proper, but it strikes my mind as possessing a very 
different character. At the last session a volumi- 
nous body of evidence was reported, upon which 
the House decided the general question of im- 
|peachment. The committee appointed to prepare 
and report articles of impeachment possess not 
the powers of a committee of inquiry; the in- 
quiry isalready atan end; they are only to reduce 
to form the decision of the House upon the evidence 
before them ; and if they have proceeded to make 
a new inquiry, to obtain new evidence. and report 
new articles thereon, they have wandered beyond 
the limits of their duty. Noram I furnished with 
that intuitive knowledge of right and wrong, in 
| cases of this kind, which would be necessary to en- 
able me to decide almost instantly upon a ques- 
tion of such magnitude. While it is our duty to 
grant a reasonable time to the person accused to 
make his defence, it is indispensably necessary to 
proceed not only with deliberation but with cau- 
tion. Heconcluded by moving that the report be 
made the order for Thursday next. 

The question was taken on Thirsday,as the most 
distant day, and lost; 40 voting for and 68 against 
it. Wednesday was next tried and lost. It was 
then ordered for Monday, and in the mean time 
to be printed. 

On motion, the House adjourned. 
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Monpay, Decmber 3. 


Ax engrossed bill repealing so much of the act, 
entitied “An act for laying and collecting duties 
on imports and tonnage within the territory ceded 
to the United States by the treaty of the thirtieth 
of April, one thousand eight hundred and three, 
between the United States and the French Re- 

blie, and for other purposes,” as prohibits draw- 

acks of duties upon goods in certain cases, was 
read the third time. 

Resolved, That the said bill do pass, and that 
the title be, “An act concerning drawbacks on 
oods, wares, and merchandise, exported from the 

istrict of Orleans.” 

Mr. Rooney, from the committee appointed, 
presented a bill establishing a court for adjudica- 
tion of prizes in certain cases; which was twice 
read and committed to a Committee of the 
Whole House to-morrow. 

Mr. J. Ranvo.prn, after the minutes of Friday 
were read. said he perceived that certain persons 
having claims against the United States, had ob- 
tained an order of the House for a reference of 
their claims to a select committee. He was not 
then in the House, and not being acquainted with 
the petitioners, and not knowing who were on the 
committee, the motion he was about to make 
could not be attributed to personal motives, but to 
a respect for regularity in the proceedings of the 
House; he wished when the House had standing 
committees the members of which, from frequent 
investigation, were more minutely acquainted with 
the detail than others, that all subjects relative 
thereto should be sent before them rather than to 
select committees. For these considerations he 
moved to refer the petition, memorial, or remon- 
strance, or whatever it was denominated, from 
certain agents of Yazoo claimants to the Com- 
mittee of Claims, and that the committee erected 
for inquiring thereinto be discharged. 

Mr. Nicuotson, informing Mr. J. Ranpoupu 
that another petition on the same subject had 
been referred the preceding day to the same Com- 
mittee, asked if the gentleman had not better 
include both in his motion. 

Mr. J. Ranpoueu incorporated the suggestion 
of Mr. N., in his motion. And on the question 
there was 56 yeas, and 27 nays—of course all con- 
troversies relating to the Yazoo claims go to that 
committee. 

Mr. NicHotson presented a memorial from the 
inhabitants of Louisiana, said to be signed by 
2,000 heads of families, which takes a view of the 
laws of the United States, for their Territorial 
government. He observed that the three gen- 
tlemen appointed from that country had requested 
him to state that the copy which appeared in our 
papers in the course of the last statement was by 
no means authentic, many expressions as well as 
ideas in that do not appear in this, and there are 
expressions and gdeas used in this, that are not to 
be found in that. The translation that accom- 
panies the French original, though correct, may 
contain expressions that the House will have to 
oo ascribing them to the feelings of the in- 

abitants so peculiariy situated, and not to any 


— 


want of respect for the Government of the Union; 
they labored under an idea that their morals, may- 
ners, and customs, had been misunderstood, an 
consequently complained of, and that the law of 
last session was passed by Congress under those 
mistaken impressions. They, therefore, pray ay 
alteration of the law so far as to allow them to be 
their own legislators, not dividing the Territory 
into two governments, and not prohibiting the 
importation of slaves. 

Mr. Nicnouson moved, after the memorial was 
read, to refer it to the committee appointed on 
that part of the President’s Message which relates 
to the melioration of the government of Louisiana, 
and it was referred accordingly. 


IMPEACHMENT OF JUDGE CHASE. 


The House resolved itself into a Committee of 
the Whole on the report of the committee of the 
thirtieth ultimo, to whom was referred the repor 
of a select committee appointed on the thirteent) 
of March last, “to prepare and report articles oj 
unpeachment against Samuel Chase, one of the 
Associate Justices of the Supreme Court of the 
United States.” 

The report was read, as follows: 


The committee to whom was referred, on the sixth 
instant, the report of a select committee, appointed on 
the thirteenth of March last, “to prepare and report 
articles of impeachment against Samuel Chase, one o/ 
the associate justices of the Supreme Court of the Uni- 
ted States,” submit to the House the following report: 


Articles exhibited by the House of Representatives o/ 
the United States, in the name of themselves and 
of all the people of the United States, against Sam- 
uel Chase, one of the associate justices of the Su- 
preme Court of the United States, in maintenance, 
and support of their impeachment against him, for 
high crimes and misdemeanors. 

Arr. 1. That, unmindful of the solemn duties of his 
office, and contrary to the sacred obligation by which 
he stood bound to discharge them, “ faithfully and in- 
partially, and without respect to persons,” the said 
Samuel Chase, on the trial of John Fries, charged with 
treason, before the circuit court of the United States, 
held for the district of Pennsylvania, in the city of Phila- 
delphia, during the months of April and May, one thou- 
sand eight hundred, whereat the said Samuel Chase 
presided, did, in his judicial capacity, conduct himsel/ 
in a manner highly arbitrary, oppressive, and unjust, 
viz : 

1. In delivering an opinion in writing, on the ques- 
tion of law, on the construction of which the defence 
of the aceused materially depended, tending to preju- 
dice the minds of the jury against the case of the said 
John Fries, the prisoner, before counsel had been heard 
in his defence: 

2. In restricting the counsel for the said Fries from 
recurring to such English authorities as they believed 
apposite, or from citing certain statutes of the United 
States, which they deemed illustrative of the positions 
— which they intended to rest the defence of their 
chent: 

3. In debarring the prisoner from his Constitutional 
privilege of addressing the jury (through his counsel) 
on the law, as well as on the fact, which was to deter- 
mine his guilt, or innocence, and at the same time en- 
deavoring to wrest from the jury their indisputable 
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right to hear argument, and determine upon the ques- 
tion of law, as well as the question of fact, involved in 
the verdict which they were required to give. 

In consequence of which irregular conduct of the 


said Samuel Chase, as dangerous to our liberties as it | 


is novel to our laws and usages, the said John Fries 
was deprived of the right, secured to him by the eighth 
article amendatory of the Constitution, and was con- 
demned to death without having been heard by coun- 
sel, in his defence, to the disgrace of the character of 
the American Bench, in manifest violation of law and 
justice, and in open contempt of the right of juries, on 
which, ultimately, rest the liberty and safety of the 
American people. 


Ant. 2. That, prompted by a similar spirit of perse- | 


cution and injustice, at a circuit court of the United 


States, held at Richmond, in the month of May, 1800, | 
for the district of Virginia, whereat the said Samuel | 


Chase presided, and before which a certain James 


Thompson Callender was arraigned for a libel on John | 


Adams, then President of the United States, the said 


Samuel Chase, with intent to oppress and procure the | 
conviction of the said Callender, did overrule the ob- | 
jection of John Basset, one of the jury, who wished to | 
be excused from serving on the trial, because he had | 


made up his mind as to the publication from which the 
words, charged to be libellous, in the indictment, were 
extracted ; and the said Basset was accordingly sworn, 
and did serve on the said jury, by whose verdict the 
prisoner was subsequently convicted. 

Arr. 3. That with intent to oppress and procure the 
conviction of the prisoner, the evidence of John Taylor, 
a material witness on behalf of the aforesaid Callender, 
was not permitted by the said Samuel Chase to be given 
in, on pretence that the said witness could not prove the 
truth of the whole of one of the charges contained in 
the indictment, although the said charge embraced 
more than one fact. 

Art. 4. That the conduct of the said Samuel Chase 
was marked, during the whole course of the said trial, 
by manifest injustice, partiality, and intemperance, viz: 

1. In compelling the prisoner’s counsel to reduce to 
writing, and submit to the inspection of the court, for 


their admission or rejection, all questions which the | 


said counsel meantto propound to the above named 
John Taylor, the witness. 

2. In refusing to postpone the trial, although an affi- 
davit was regularly filed, stating the absence of mate- 


rial witnesses on behalf of the accused; and although | 


it was manifest, that, with the utmost diligence, the at- 
tendance of such witnesses could not have been pro- 
cured at that term. 

3. In the use of unusual, rude, and contemptuous 
expressions towards the prisoner’s counsel; and in 
falsely insinuating that they wished to excite the pub- 
lic fears and indignation, and to produce that insub- 
ordination to law to which the conduct of the judge 
did at the same time manifestly tend. 


4, In repeated and vexatious interruptions of the said | 


counsel, on the part of the said judge, which at length 
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Congress passed on the 24th day of September, 1786, 
entitled “An act to establish the judicial courts of the 
United States,” that for any crime, or offence, against 
| the United States, the offender may be arrested, impris- 
oned, or bailed, agreeably to the usual mode of process 
|in the State where such offender may be found; and 
whereas it is provided by the laws of Virginia, that upon 
presentment by any grand jury of an offence not cap- 
| ital, the court shall order the clerk to issue a summons 
| against the person or persons offending, to appear and 
| answer such presentment at the next court; yet, the 
said Samuel Chase did, at the court aforesaid, award a 
capias against the body of the said James Thompson 
Callender, indicted for an offence not capital, whereupon 
the said Callender was arrested and committed to close 
| custody, contrary to law in that case made and provided. 


Arr. 6. And whereas it is provided by the 34th sec- 
tion of the aforesaid act, entitled “An act to establish 
| the judicial courts of the United States,” that the laws 
of the several States, except where the Constitution, 
treaties, or statutes of the United States shall otherwise 
require or provide, shall be regarded as the rules of de- 
| cision in trials at common law, in the courts of the Uni- 





| ted States, in cases where they apply ; and whereas by 
| the laws of Virginia it is provided, that in cases not cap- 
| ital, the offender shall not be held to answer any pre- 
| sentment ofa grand jury until the court next succeeding 
| that during which such presentment shall have been 
| made, yet the said Samuel Chase, with intent to oppress 
| and procure the conviction of the said James Thompson 
| Callender, did, at the court aforesaid, rule and adjudge 
| the said Callender to trial during the term at which he, 
| the said Callender, was presented and indicted, contrary 
| to law in that case made and provided. 

| Arr. 7. That, at a circuit court ofthe United States, 
| for the district of Delaware, held at Newcastle, in the 
| month of June, one thousand eight hundred, whereat 


| the said Samuel Chase presided, the said Samuel 


Chase, disregarding the duties of his office, did descend 
from the dignity of a judge, and stoop to the level of an 
informer, by refusing to discharge the grand jury, al- 
| though entreated by several of the said jury so to do; 
and after the said grand jury had regularly declared 
through their foreman, that they had found no bills 
of indictment, nor had any presentments to make, by 
observing to the said grand jury, that he, the said Sam- 
| uel Chase, understood “ that a highly seditious temper 
had manifested itself in the State of Delaware, among 
a certain class of people, particularly in Newcastle 
county, and more especially in the town of Wilming- 
ton, where lived a most seditious printer, unrestrained 
by any principle of virtue, and regardless of social order, 
that the name of this printer was”—but checking him- 
self, as if sensible of the indecorum which he was com- 
mitting, added “ that it might be assuming too much 
to mention the name of this person, but it becomes 
your duty, gentlemen, to inquire diligently into this 
matter,” or words to that effect: and that with inten- 
| tion to procure the prosecution of the printer in ques- 
| tion, the said Samuel Chase did, moreover, authorita- 





induced them to abandon their cause and their client, | tively enjoin on the District Attorney of the United 
who was thereupon convicted and condemned to fine | States the necessity of procuring a file of the papers to 


and imprisonment. 

5. In an indecent solicitude, manifested by the said | 
Samuel Chase, for the conviction of the accused, un- 
becoming even a public prosecutor, but highly dis- 
graceful to the character of a judge, as it was subver- 
sive of justice. 


Ant. 5, And whereas it is provided by the act of 


| which he alluded, (and which. were understood to be 
those published under the title of “ Mirror of the Times 
and General Advertiser,”’) and, by a strict examination 
of them, to find some passage which might furnish 
the groundwork of a prosecution against the printer of 
the said paper: thereby degrading his high judicial 
functions, and tending to impair the public confidence 
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in, and respect for the tribunals of justice, so essential 
to the general welfare. 

Anr. 8. And whereas mutual respect and confidence 
between the Government of the United States and 
those of the individual States, and between the people 
and those governments, respectively, are highly con- 
ducive to that public harmony without which there 
can be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of his judicial cha- 
racter, did, at a cireuit court for the District of Mary- 
land, held at Baltimore, in the month of May, one 
thousand eight hundred and three, pervert his official 
right and duty to address the grand jury then and there 
assembled, on the matters coming within the province 
of the said jury, for the purpose of delivering to the 
said jury an intemperate and inflammatory political 
harangue, with intent to excite the fears and resent- 
ment of the said grand jury and of the good people of 
Maryland against their State government and consti- 
tution, a conduct highly censurable in any, but pecu- 
liarly indecent and unbecoming in a judge of the Su- 
preme Court of the United States; and moreover that 
the said Samuel! Chase, then and there, under pretence 
of exercising his judicial right to address the said grand 
jury, as aforesaid, did, in a manner highly unwarranta- 
ble, endeavor to excite the odium of the said grand 
jury, and of the good people of Maryland, against the 
Government of the United States, by delivering opin- 
ions, which, even if the judicial authority were compe- 
tent to their expression, on a suitable occasion and in 
a proper manner, were at the time, and as delivered by 
him, highly indecent, extra judicial, and tending to 
prostitude the high judicial character with which he 
was invested to the low purpose of an electioneering 
partisan. 

And the House of Representatives, by protestation, 
saving to themselves the liberty of exhibiting at any 
time hereafter any farther articles, or other accusation, 
or impeachment, against the said Samuel Chase, and also 
of replying to his answers which he shall make unto 
the said articles, or any of them, and of offering proof 
to all and every the aforesaid articles, and to all and 
every other articles, impeachment, or accusation, which 
shall be exhibited by them, as the case shall require, do 
demand that the said Samuel Chase may be put to an- 
swer the said crimes and misdemeanors, and that such 
proceedings, examinations, trials, and judgments, may 
be thereupon had and given, as are agreeable to law 
and justice. 

Mr. Extiot.—It will be recollected, Mr. Chair- 
man, by every member of the Committee who was 
present at the close of the last session, that upon 
the report of the committee of inquiry, recom- 
mending the impeachment of Judge Chase, no 
member but myself thought proper to deliver his 
sentiments. I feel no inclination to retravel the 

und which I then occupied in solitude; espe- 
cially as the opinions which I then advanced re- 
main unaltered. Nor have I a disposition to em- 
barrass_ the Peopepdings. I wish, indeed, to sim- 
plify them. ButI feel it my duty to suggest that 
course of proceeding, and that mode of decision, 
which I believe to \ demanded equally by our 
duty to the person accused, to our own consciences, 
and to our country ; and I shall suggest them with 
confidence rather than with diffidence, because 
they are so extremely obvious. I believe it to be 
our duty deliberately to investigate the principles 
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involved in the report, some of which are certainly 
novel, and to take distinct questions upon each 
general head of accusation. Because I think Mr, 
Chase ought to be impeached for two or three 
misdemeanors, I cannot re my vote in favor of 
articles accusing him of eight high crimes and 
thirty or forty misdemeanors. If [ should be so 
fortunate as to be seconded in the opinions which 
I entertain upon this subject, I will move to amend 
the report upon the table by striking out that part 
which relates to the conduct of Judge Chase on 
the trial of John Fries, and which is now con- 
prised in the first article 

The motion being seconded, 

Mr. Smiuie asked if the motion was in order; 
observing that the report consisted of a number o/ 
distinct propositions which he conceived were to 
be considered in the usual way, article by article, 
and the question would be, either to concur or non- 
concur. The gentleman (Mr. E.) might gratify 
his zeal in this way as well as in the mode he had 
proposed for striking out, and the result would be 
the same. It would furnish an opportunity for 
every member to speak for or against each article, 
as well as to amend any. 

Mr. Extior replied that he was not tenacious 
of form. His only object was to obtain distinct 
questions. If the Committee of the Whole were 
disposed to pursue the course pointed out by the 
gentleman from Pennsylvania, he would withdraw 
his motion. 

The CuatrMan gave it as his opinion that the 
proper mode of proceeding would be to take the 
report up by articles, 

On the first article being read, Mr. Extior 
moved to strike it out. 

The CuairMan said the motion to strike out the 
first section was in order, and was usual in the 
ease of a bill, in order to decide upon its. merits; 
but in independent articles like the present it 
would be preferable to take the question on con- 
curring, so that the opinion of the committee might 
be ascertained on each article. 

Mr. Smivie expressed an indifference as to the 
mode of decision, but he believed what he had 
suggested was conformable to all former rules and 
practices. 

Mr. J. Ranvopn, after a short pause, said that 
the question of concurrence with the select com- 
mittee, in his opinion, ought to be taken on each 
article, separately ; and for his part he had no ob- 
jection to take it upon each separate member of 
each article, ifany gentleman wished it to be taken 
in that way. 

Mr. NicHo.son, observing that there was no 
question before the committee, conceived that one 
ought tobe presented for their decision. He there- 
fore moved that the Committee of the Whole 
concur with the select committee and agree to the 
first article. Which being seconded, the question 
was put by the Chairman; a division was called 
for, and 78 members rising in the affirmative, it 
was carried without reverting to the question—738 
being more than a majority of the whole House 
had all the members been present. 

The second article being under consideration— 
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Mr. Dawson.—T his mode of proceeding incurs 
some difficulty which might be prevented by the 
motion to strike out, as in the latter case the prin- 
ciple upon which the article is grounded would 
be tested, and if the principle was adopted the 
phraseology might be varied and amended as 
might be thought proper. 

he Cuainman.—The Committee has already 
determined to proceed in a different manner; it 
therefore does not rest upon the discretion of the 
Chair. 

Mr. Smitie suggested the propriety of reading 
the evidence in support of each article, as there 
were many gentlemen here who were not present 
at the last session when the testimony was both 
read and printed. 

Mr. Finpuey seconded the motion. 

Mr. Nicuotson.—Reading the testimony will 
occupy the whole day, it constitutes the volume 
in my hand (a volume of apparently two hundred 

ages. 

; Sens would not call for its reading on 
his own account; he had eaeey pursued the tes- 
timony, but there were several gentlemen now 
present who were not here at the last session, who 
perhaps have not had an opportunity of seeing the 
documents, and he believed gentlemen eeeert 
voted with more satisfaction on subjects wit 
which they are well acquainted than on those 
where doubts or apprehensions are entertained. 
Besides, he deemed it more safe and dignified to 
proceed with caution and due deliberation on so 
serious a question as that of impeaching a person 
holding one of the most important stations in the 
Government. 

Mr. Nicnotson.—The manner of proceeding 
in the business of impeachment at the last session, 
was, to read such parts of the testimony upon the 
call of a member as related to the particular arti- 
cle under consideration. He recollected, upon-the 
impeachment of Judge Pickering, that the gentle- 
man on the other side of the House from New 
Hampshire called for reading the particular part 
of the testimony most likely to extricate the offi- 
cer impeached, or produce a conviction in the 
minds of others such as he felt himself—he hoped 
the same course of proceeding would be adopted 
by the Committee, and such portions would from 
time to time be read as members required. 

The Cuairman put the question on reading the 
testimony generally, which was lost on the divi- 
siun, being only 40 in the affirmative, and 50 in 
the negative. 

The second article being under consideration, 

Mr. Boyte moved to amend the latter part of 
the article by striking out the words in italics and 
inserting those in a parenthesis: “John Basset, one 
‘ of the jury, who wished to be excused from serv- 
‘ing on the said trial, because he had made up his 
‘mind as to (that) the publication from which the 
‘words charged to be libellous in the indictment 
‘were extracted (was within the statute of the 
‘United States upon which the said Callender 
‘was indicted) &e.” Making the allegation in 
this way, you will find it supported by the testi- 
mony, for they are the words of the testimony 
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itself. It is said that the eighth juror acknowl- 
edged that he had formed an unequivocal opinion 
that such a book as “ The Prospect Before Us” 
came within the sedition law. 

A member supposed that the rule adopted by 
the Committee against the reading of the general 
tied would not prevent particular parts, as 
they apply to particular points, from being read. 
He therefore called for the reading so much of 
the evidence as related to the juror mentioned in 
the second article. 

Mr. Nicnotson mentioned page 133 of the 
depositions of the witnesses on the part of the 
United States, as the place where the Clerk would 
find what the gentleman wanted. 

Which being read as follows: 

“ Perhaps it is not improper here to observe, that the 
eighth juror answered, when the previous question was 
put to him, that though he had never read or heard 
the charges in the indictment, and knew not what the 
traverser had published, yet he had formed an unequiv- 
ocal opinion, that such a book as “ The Prospect Be- 
fore Us’ was, came within the sedition law: but no 
objection was made to him, and he was sworn like the 
rest. 


Mr. J. Ranvowpu referred to page 56, near the 
top, for other corroborative evidence. 

The Clerk read the following: 

“ One of the jury, John Basset stated that he was 
unwilling to serve, having made up his mind as to the 
book called “The Prospect Before Us; but as he ac- 
knowledged that he had not formed and delivered an 
opinion concerning the charges in the indictment, be- 
cause, in fact, he knew not what they were, his objec- 
tion was overruled.” 


And also from page 61, as follows: 

“Tt is to be observed that Mr. Basset, who had been 
summoned on the jury, seemed to have considerable 
scruples at serving, and stated that he had expressed 
some opinion as to “The Prospect Before Us.” Judge 
Chase, however, declared Mr. Basset a good juror, and 
he was sworn and acted as a juror.” 

Mr. J. Ranvovpn thanked his friend from Ken- 
tucky for every suggestion tending to improve the 
report of the committee, confident that his mo- 
tives were highly commendable. The report has 
been referred by the House to a Committee of the 
Whole, for the purpose of obtaining by a full, 
fair, and free discussion, two objects—first, to de- 
termine whether the charges exhibited are such as 
the House are willing to prefer against the person 
impeached; and in order, if they be found incor- 
rect, to make them as perfect as possible. On 
both these points I invite discussion in the name 
of the select committee, who brought in this re- 
port. At the same time I wish to suggest to my 
friend (Mr. Boye) the propriety of re-examinin 
his idea, and ascertaining whether the eight 
juror alluded to in the account of Callender’s trial 
is the juror mentioned in the testimony of Mr. 
Hay and of Mr. Nicholas. These gentlemen 
mention the juror by name. Mr. Robertson, in 
his account of the trial, mentioned him by num- 
ber. Now, if it should appear that the eighth 
juror was not Mr. Basset, must not the article fall 
to the ground if the proposed alteration should 
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take place? I think it one of the strongest circum- 
stances in this article, that a juror was compelled 
to serve after stating that he had made up his 
mind as to the criminal offence on the question 
he was about being sworn well and truly to try. 
The committee wiil perceive a considerable varia- 
tion between the testimony in pages 133 and 56. 
In the first the writer introduces with a “ perhaps 
it is not improper here to observe,” that the eighth 
juror answered when the previous question was 
put to him, though he had never read the indict- 
ment, yet he had formed an Opinion that such a 
book as “The Prospect Before Us” came within 
the sedition law. This I believe is the amount of 
what is said in that page, and it appears from this 
to be an incidental circumstance only; whereas if 
you turn to page 56, it is there stated, with the 
clearest precision, that he was unwilling to serve, 
because he had made up his mind on the book 
ealled “The Prospect Before Us.” It does not 
appear to be drawn from him by the previous 
question, but it does appear fully and unequivo- 
eally to be of his own mere motion, a conscien- 
tious scruple to try what he had already passed 
judgment upon. In my opinion the report is bet- 
ter as it stands than it would be with the altera- 
tion, and I submit to my friend from Kentucky 
(Mr. Boyte) whether it would not be better to 
let the article stand,rather than fail before the 
Senate, if it should turn out that the eighth juror 
and Mr. Basset are different persons. 

Mr. Borie had heard no objection but which 
might be obviated by another amendment; that 
was, to strike out the name of John Basset, and 
then it would apply to the juryman who had used 
the expression; in that case the House might rely 
in sustaining their impeachment before the Sen- 


ate upon the evidence as well of page 133 as on | 


that of 56. He moved to strike out “ John Basset.” 


Mr. Nicnotson did not think it necessary that 
the words proposed to be stricken out should be 
struck out. He thought that under the words 
contained in this article as it stood it would be 
perfectly regular and proper, even on a trial pro- 
ceeding before the Senate, to give in evidence the 
testimony alluded toin page 133. And he had 
no doubt but the Senate would admit all evidence 
of this kind to have its proper weight, because it 
seems to be universally admitted, and has been 


long understood, that in proceedings by way of | 


impeachment, that technical precision 1s not re- 
quired, which is required by our courts of law on 
indictin<nt. If, however, gentlemen are embar- 
rassed about having this testimony directly point- 
ed, this may be easily come at. They can add it 
to the article as another count is added to a bill 
of indictment. This mode is very well known, 
and may be adopted by those who think it neces- 
sary ; for his part he did not think it necessary.* 


Mr. Boyte withdrew his motion for the present. 


The question was now taken on the second 
article and carried—eighty members rising in the 
affirmative. 


The third article was then taken up by the 
Committee, 











Mr. Joun Ranvowru read the following testi. 
mony in support of this article, viz: 


«“ When the trial commenced, Col. John Taylor, of 
Caroline, was introduced as a witness for the prisoner, 
I believe he was sworn. The counsel wished to inter. 
rogate him. This they were not permitted to do unti) 
they had stated the points to which his evidence re. 
| lated. They were then obliged by Mr. Chase to reduce 

the questions which they wished to propound to Co), 
Taylor, to writing, and then to submit them to his in. 
spection, that he might determine whether they should 
be propounded or not. 

“ Col. Taylor's evidence was rejected. 

“The ground of this opinion as stated by Mr. Chase 
was this, that Col. Taylor could not prove the whole 
of one charge. The charge was, the judge (Chase) 
said, ‘that the President was a professed aristocrat; 

| that he had proved faithful and serviceable to the Brit. 
| ish interest.’ Proving half, he said, was doing noth- 
ing; both facts must be proved. It was contended, on 
the part of the prisoner, that if it was necessary to 
prove both facts by the same witness, the charge in 
both points would be proved by the testimony of Col. 
Taylor. He would prove that Mr. Adams had pro- 
fessed aristocratical opinions, and that he had proved 
faithful and serviceable to the British interest, in the 
way meant by ‘The Brospect Before Us,’ by voting 
| against the sequestration law, and the law suspending 
all intercourse with Great Britain. The judge (Chase) 
repeated that the evidence was inadmissible, that the 
| counsel knew it to be so, and that they only wanted to 
deceive and to mislead the populace.” 


And afterwards he added the following, viz: 


“ Interrogatory 4th.—Did Mr. Chase refuse to the 
| prisoner the testimony of a witness, because he, the 
| said witness, could not prove the truth of all the facts 
| set forth, and upon which the indictment was grounded ! 

“ Answer. After the jury in Callender’s case were 
| sworn, Colonel Taylor, of Caroline, who attended as a 
witness, in consequence of a subpeena served upon him 
on behalf of Callender, was called to the book an( 
| sworn in the usual form. Judge Chase at this mo- 
ment asked, with considerable haste and eagerness o/ 
manner, what the counsel expected to prove by the wit- 
‘ness? He was informed that they meant to ask hin 
whether Mr. Adams had not avowed, in his presence, 
| sentiments inimical toa Republican form of Govern- 
ment, and whether he did not, whilst Vice President, 
give the casting vote in the Senate against the seques- 
| tration of British debts, and against the suspension of 
intetcourse with Great Britain. Judge Chase demand- 
ed that the counsel should state in writing the ques- 
| tions meant to be asked. The counsel for the defend- 
ant opposed this, because, although a number of wit- 
nesses had been examined on the part of the United 
States, no similar requisition had been made with re- 
spect to them, because it was contrary to the practice 
in the State courts, and because, also, it was unreason- 
| able in itself, and calculated to subject every question 
| of fact to the control of the court. Judge Chase, how- 

ever, insisted that the questions should be submitted to 
his previous decision. They were accordingly put in 
writing, and were as follows, to wit: 

“1. Did you ever hear Mr. Adams express any sen- 
timents favorable to monarchy or aristocracy ; and what 
were they? 

_ “2. Did you ever hear Mr. Adams, while Vice Pre- 
ai, express his disapprobation of the funding sy 
tem? 
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«3, Do you know t 
year 1794, vote against the sequestration of British 
debts, and for stopping all intercourse with Great 
Britain ? ; 

« After having examined the questions, Judge Chase 
declared that Colonel Taylor’s evidence was inadmissi- 
ble. He declared that no evidence could be received 
that did not justify the whole charge. The charge, 
said he, is, that the traverser said of the President, he 
is a professed aristocrat, and has proved faithful to the 
British interest ; now you must prove both points, or 
you prove nothing; and as your evidence relates to 
one only, it cannot be received—you must prove all or 
none. This was in substance, and it is believed the 
precise words in which Judge Chase stated his objec- 
tion to Colonel T'aylor’s evidence. The counsel asked 
the judge whether they could not be allowed to prove 
part of a charge by one witness and part by another? 
To this Judge Chase replied, that if the counsel could 
prove the whole of any one charge by Colonel Taylor, 
they might do it, otherwise they should not examine 
him. The counsel contended that Colonel Taylor’s 
evidence applied to the whole of the charge which the 
judge had stated in his opinion. That they meant to 
prove by him that the President has professed anti-re- 
publican sentiments, and had proved faithful and ser- 
viceable to the British interest, in the sense in which 
those expressions were used in the Prospect. The 
judge, however, adhered to his determination to ex- 
clude the evidence ; and Colonel Taylor retired from 
the court with evident marks of astonishment.” 


The question was taken upon the third article 
without a division, and carried. 


The fourth article being before the Committee, 
it was considered by paragraphs. 


Mr. J. Ranpo.tpa.—The testimony in support of 
the first paragraph has been read on the preceding 
article; in it is that part of Mr. Nicholas’s testi- 
mony stating the demand of Judge Chase that the 
counsel should state in writing the questions 
meant to be asked. 

The CuairmMan proceeded to read the second 
paragraph, and 

Mr. J. Ranpotpu read in its support the follow- 
ing affidavit : 

Crry or Ricumonn, ¢o wit : 


This day James Thompson Callender made oath be- 
fore me, a magistrate for the said city, that William 
Gardner, Tench Coxe, Judge Bee, Timothy Pickering, 
William B. Giles, Stevens Thomson Mason, and Gen- 
eral Blackburn, he believes to be material witnesses in 
his defence, against an indictment found against him 
during the present term of the circuit court of the Uni- 
ted States for the middle circuit, Virginia district : that 
William Gardner, aforesaid, resides, he believes, in 
Portsmouth, in the State of New Hampshire; that 
Tench Coxe, aforesaid, resides in Philadelphia, in the 
State of Pennsylvania; that Judge Bee resides, the 
deponent hath understood, in South Carolina, but in 
what part of the State he knows not; that Timothy 
Pickering, aforesaid, resided of late in Philadelphia, in 
the State of Pennsylvania, but where he resides at this 
time the deponent doth not know; that William B. 
Giles, aforesaid, he hath understood, since he hath been 
furnished with a copy of the indictment, and since the 
said Giles hath left town, resiles in the county of Ame- 


lia; and that General Blackburn resides in the county 
of Bath. , 


Sth Con. 2d Ses. —24 


whether Mr. Adams did, in the | 


The said James Thompson Callender further declares, 
that he expects to prove by the said William Gardner, 
and that he verily believes that he shall prove by the 
said William Gardner, that the said William Gardner 
was commissioner of loans for the State of New Hamp- 
shire, under the Government of the United States, and 
that he was turned out of the said office of commission- 
er of loans, because he, the said Gardner, refused to 
subscribe an address circulated in the town of Ports- 
mouth in New Hampshire, and presented to the Presi- 
dent of the United States, in the year 1798, at the in- 
stance of several inhabitants of the said town ; in which 
address unequivocal approbation of the conduct of the 
said President in the administration of the United States 
is expressed. 

Second. The said James Thompson Callender also 
declares on oath, that he verily believes that he shall 
prove by the evidence of Tench Coxe, aforesaid, that 
he, the said Tench Coxe, in the year 1798, held an im- 
portant office under the Government of the United 
States, to wit, commissioner of the revenue, from which 
office the said Coxe was ejected by the President of the 
United States; because he did not approve the meas- 
ures of his, the said President’s Administration, or the 
principles on which it was conducted. 

That he verily believes he shall be able to prove by 
the evidence of Judge Bee, that he did receive from 
the President of the United States in the year 1779, a 
letter in which he, the said President, did advise and 
request the said Judge Bee, then acting in his judicial 
character, to deliver to the Consul of the British nation 
in Charleston, Jonathan Robbins, alias Thomas Nash, 
who had been apprehended and carried before the said 
judge on a charge of murder committed on the high 
seas on board the British frigate Hermione. 

He farther deposes on oath, that he verily believes 
that he shall be able to prove, by the evidence of Timo- 
thy Pickering, that the President of the United States 
was in possession of despatches from Mr. Vans Murray, 
American Minister in Holland, containing assurances 
on the part of the French Republic, that ambassadors 
from the United States would be received in a way sat- 
isfactory to the people and Government of the United 
States, many weeks while Congress was in session, 
before he communicated the same to Congress. 

The deponent further saith, that he verily believes 
that he shall be able to prove, by the evidence of Ste- 
vens Thomson Mason and William B. Giles, that John 
Adams, President of the United States, has unequivo- 
cally avowed, in conversation with them, principles ut- 
terly incompatible with the principles of the present 
Constitution of the United States; principles which 
could not be carried into operation under any political 
institution without the establishment of a direct, pow- 
erful, and dangerous aristocracy: that he declared, in 
express terms, to the said Stevens Thompson Mason, 
that he had no more idea that the present federal Con- 
stitution could, for any length of time, control the peo- 
ple of the United States, than that it could control the 
motions of the planets; that he also declared to the 
said Stevens Thomson Mason, that he had no more 
idea that political society could exist without a distine- 
tion of ranks, than that an army could exist without 
officers. And also, that he can prove by the said Wil- 
liam B. Giles, that the President of the United States 
has avowed, in conversation with him, a sentiment 
to this effect: that he thought the Executive Depart- 
ment of the United States ought to be vested with 

ower to direct and control the public will. 

That this deponent verily believes that he shall be 
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able to prove by General Blackburn that he did, on the 
day of »in the year 1798, receive an address 
from John Adams, President of the United States, in 
answer to the field officers of Bath county, in which the 
said President does avow, that there was a party in Vir- 
ginia which deserved to be humbled into dust and 
ashes, before the indignant frowns of their injured, in- 
sulted, and offended country. 

And this deponent further saith, that he is advised 
and believes that it is material to his defence against 
the indictment aforesaid, that he should procure authen- 
tic copies of sundry answers made by the President of 
the United States to addresses from the inhabitants of the 
United States in various parts thereof, which authentic 
copies he cannot procure, so as to be in readiness for 
trial, during the present term. 

He also saith, that he is advised and doth believe that 
a certain book entitled “An Essay on Canon and Feu- 
dal Law,” or entitled in words to that import, ascribed 
to the President of the United States, and of which he 
believes the President is the author, is material to his 
defence, and that he cannot procure a copy of the same, 
and evidence to prove that the said President is the au- 
thor thereof, without being allowed several weeks and 
perhaps months for the purpose. 

He farther saith, that he is told by the counsel who 
mean to appear for him, that they cannot possibly be 
prepared to investigate the evidence relating to the sev- 
eral charges in the indictment, even if all the persons 
and documents wanted were upon the spot. 

May 28th, 1800. WM. DUVAL. 
District of Virginia, 5th Circuit, to wit. 

I certify that the foregoing is truly copied from the 


original in my office. 
W. MARSHALL, Clerk. 


The Committee proceeded to consider the third 
paragraph of the 4th article. 

Mr. J. Ranpotpu.—Under another paragraph, 

art of the testimony has been read, but the fol- 
owing should be added. Mr. Hay says: 


“ The counsel, who were associated with me in Cal- 
lender’s defence, attempted to address the jury on the 
unconstitutionality of the law on which the indictment 
was founded. They were interrupted, and obliged, by 
Mr. Chase, if not ordered, to sit down. I then addressed 
Mr. Chase himself, with a view to satisfy him, that I 
had a right to discuss this point before the jury. I told 
him that what I was then about to say, was intended for 
the court alone. He interrupted me; he asked some 
question which was answered ; ina very short time, after 
Thad resumed my argument, I was interrupted again by 
Mr. Chase. How often I was interrupted I know not ; 
but I was interrupted, rudely interrupted, several times. 
Having seen in the course of this trial what I had never 
seen before, having felt what I never felt before, and 
what I certainly expect never to feel again, and being 
impressed with a belief that Mr. Chase was determined 
to silence me, if he could, my mind was overwhelmed 
by conflicting sentiments, and I quitted the bar, my 
client, and the court.” 

_ When the question was about to be put on agree- 
ing to the whole of the 4th article— 

Mr. Morr rose and remarked that he was not 
here when the committee on this subject reported 
at the last session, and of course did not get a copy 
of the evidence; he had however séen a part there- 
of in the newspapers and examined so much of 
the subject as to have satisfied him, that it was 








proper to vote in favor of two of the articles, to 
wit, the first and third; but as he had not an op. 
portunity since coming to this place of comparing 
the articles of impeachment with the testimony 
on which they were founded, and since he cou); 
not make up his mind in hearing the evidence par- 
tially read, and as the House have refused to pu: 
it off for a short time, and he was not allowed tp 
make the examination for himself, he was obliged 
to inform the committee, that he was not satisfied 
to vote in favor of the 4th article, whereas had he 
been allowed time he might join in a vote with 
the majority. 

Mr. Nicuoxson said all the evidence on the 
subject of this article had not been read, he would 
therefor read it himself, as the Clerk was indisposed 
with a hoarseness.—He read the following: 

The additional deposition of Philip Norborne Nicholas, 
taken before dens Wythe, and Joseph Scott, Es. 
quires, under authority of the House of Representa. 
tives of the United States. 

“The said Nicholas, being asked by the said Com- 
missioners what was the general deportment and man- 
ner of Judge Chase during the trial of James Thomp- 
son Callender, answered : 

“That the general deportment and manner of Mr. 
Chase, during the said trial, appeared to the said Nich- 
olas to be marked with great violence and precipitation; 
and that Judge Chase manifested a solicitude for the 
conviction of the prisoner, which, in the estimation o: 
said Nicholas was improper in a judge sitting in a 
criminal prosecution. ‘The said Nicholas further states, 
that the deportment of Judge Chase to the counsel who 
appeared for Callender was rude and overbearing, and 
calculated to prevent that full and free defence, withou' 
which it was impossible for them to do justice to their 
client. PHILIP N. NICHOLAS. 

“Ricumonp, February 7, 1804.” 

“ The additional deposition of George Hay, who, !v- 
ing asked what were the manners and deportmeni 
of Samuel Chase during the trial of James Thomp- 
son Callender ? deposeth and saith : 


“That it appeared to him at the time of the trial, 


and he yet believes, that the manners of Mr, Chas 
were intentionally rude and insolent. The deponen' 
thought, and still thinks, that Mr. Chase was deter- 
mined that Callender should, if possible, be convicted. 
and that to accomplish this purpose, he endeavored to 
intimidate, to depress, and to silence his counsel. He 
inrerrupted them frequently with wanton rudeness. 
He ordered one, if not more, of them tosit down. He 
charged them with advancing doctrines which they 
knew to be illegal, and which they advanced, he said, 
only to deceive and mislead the populace. The patience 
of the deponent was at length exhausted, and he quitte! 
the court and the cause, under a belief that further ex- 
ertions in the defence would only tend to cover himselt 
with still greater shame, to subject him to still greater 
humiliation. 

“The deponent believes that there did not escape 
from him, during the trial, a word or gesture that coul 
have given offence to the judge. The conduct of his 
associates was, he believes, equally guarded. He does 
not, therefore, ascribe the insolence of Mr. Chase to 
irritation occasioned by the conduct of the bar. 

The deponent is under no apprehension that his 
judgment has been much misled by the circumstances 
attending his own situation. He knows, and can now 
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name men, whose politics then differed from his own, | judges of the court, was illegal, being contrary to 
who expressed their abhorrence of Mr. Chase’s conduct, | the laws of Virginia, and of course contrary to 
in terms as strong as language could afford. In fact, | the laws of the United States. 

the public mind was very much excited, and apprehen-| The question was taken on adopting the fifth 
sions were entertained by many, that some serious dis- | article, and carried—71 voting in the affirmative 
turbance might take place. Mr. Monroe, then Gov- | and 30 in the negative , 
ernor of poe ras 2° cng a convinced of the) "The sixth article being under consideration, 
danger, that he not only earnestly recommended mod-| gr, J. Rano. said, the law of Virginia rel- 
eraon ape ererernpee to those who were daily crowd- | ative to this point having just been read, he would 
ing about him, but kept his ey . ‘ od: ’ 

7 : Pt Ais eye Constanay On. the, Cap only point to the words which are repeated from 


jtol, that he might be ready to command the peace, at ; : 
the first appearance of Gkoxivtion: To him Mr. Chase that law by the article of impeachment. They 
is probably indebted for the safety of his person during | ©¥!9°° that the authority of Congress as well as 
his residence in Richmond. the laws of the State of Virginia, had been both 

“The solicitude of Mr. Monroe to preserve order, disregarded and contemned. 
On the question to agree to the sixth article, 


arose from causes totally unconnected with Mr. Chase. | Dn , tn 
The character of the State, he observed, had never | the Committee divided, there being 70 in its favor, 
and 22 against it—it was carried. 


been tarnished by any opposition to the laws, or any 
outrage on persons clothed with its authority. The| The seventharticle being before the Committee, 
Mr. J. RANDOLPH said it was extracted, almost 


preservation of this character at that period, (May, 
word for word, from the deposition of George 


1800,) was, in his estimation, a matter of infinite im- 
portance. He therefore urged and entreated those who | Read, Attorney for Delaware district. The dep- 
osition is as follows: 


he supposed might come into collision with the judge, 
“ First. To the first interrogatory this deponent 


to be patient under every outrage.” 
“G E a : eae 
“R 9 ” 7EORGE HAY. saith, that he was present in the character of District 
1cumonD, Feb. 7, 1804. rs aad 
$ i Attorney of the United States of America, in and for 
The question was taken on the fourth article, | Delaware district, at a circuit court of the said United 
States, holden at Newcastle, on the twenty-seventh 


and carried without a division. 
The fifth article was then taken into consid- | and twenty-eighth days of June, one thousand eight 
hundred, in and for the said district, by and before 


eration. 
Mr. Joun Ranvoupn, stated the circumstances | Samuel Chase, one of the judges of the Supreme 
Court of the United States, and Gunning Bedford, 


upon which this article was grounded. By the | Vourt o a . , 
thirty-third section of the act of Congress estab- district judge of the United States aforesaid, for the 
said district. 


lishing the judicial courts of the United States, 

itis provided that, for any crime or offence against | ‘Second. To the second interrogatory this deponent 

the United States the offender shall be arrested, | S@ith, that he was present in court on the first day of 
; | the said court, mentioned in this deponent’s answer to 


imprisoned, or bailed, agreeably to the usual mode : 
! fa y the first interrogatory, when the grand jury then and 


there attending, after having received a charge from 
the said Samuel Chase as presiding judge, retired to 
their room, and also when they returned to the bar of 
the said court. 

“ Third. To the third interrogatory this deponent 
saith, that the grand jury, through their foreman, upon 
being asked by the clerk the question stated in the 
third interrogatory, did answer that they had found no 
bills of indictment, nor had any presentments to make. 

“ Fourth. To the fourth interrogatory this deponent 
saith, that the said Samuel Chase did, on receiving the 
answer from the grand jury, mentioned in this depo- 
nent’s answer to the ‘third interrogatory,’ observe to 
that body, in his hearing, ‘ That he had been informed 
or heard a highly seditious temper or disposition had been 
manifested in the State of Delaware, among a certain 
der, who was presented and indicted for a crime | ©!@5s of people, particularly in Newcastle county, and 
not capital, the circuit court did issue the process | ™°re especially in the town of Wilmington, where 
which is only warranted in capital cases. T'ocon- lived a most seditious printer, unrestrained by any prin- 
vince the Committee on these points, he read the ciple of virtue, and Tegardless of social order. That 
fifth section of the law of Virginia, page 110, re- the name of this printer was . (Here Oe eattae 
specting the trial and punishment of crimes, aa | judge paused a moment, and then observed: ) ‘Perhaps 


; . it might be assuming too much to mention the name 
also section twenty-eighth, page 112, From these | of this person, but it becomes your special duty, and 


eee he said, there could not remain & | you must inquire diligently into this matter.’ That 
shadow of doubt that the process which Was | although this deponent will not undertake to say that 
issued against Callender by order of the circuit | every word as here set forth is precisely what the hon- 
court, and which is annexed to the articles of im- | orable judge expressed, yet he is perfectly convinced 
peachment, and which commands the marshal of | that the language is, for the most part, what was used 
the Virginia district to arrest the body of J. T. | by the said judge, and the ideas conveyed by him at 
Callender, and bring him forthwith before the | the time, precisely what the context imports. 


ound; and it is provided by the laws of Vir- 


Code of 1794,” that the manner of proceeding 
against persons charged with crimes shall be in 
one of these two modes; the first, in capital cases, 
such as treason or felony; the second, in cases 
not capital. The Virginia laws authorize ex- 

ressly the isssuing of a capias, on which, the 

ae of an offender may be taken and committed 
to close custody in the first species of offence. In 
the other case, that is, of offences not capital, this 
process is not warranted by our laws, which re- 
quire a different process, viz: a summons, which 
the court may order the clerk to issue, returnable 
tothe next ensuingcourt. In the case of Callen- 
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“ Fifth. To the fifth interrogatory the deponent 
saith, that several members of the grand jury on the 
behalf of themselves and their brethren, did, as soon 
as the said judge had closed the observations, detailed 
in the answer to the fourth interrogatory, then and 
there earnestly request the court to dismiss them from 


Official Conduct of Judge Chase. 


further attendance on that duty, mentioning to the | 


court, as a reason for the request, that they were gene- 
rally farmers, and it being the season of harvest, their 
pevivel attention was most requisite on their farms. 

o which the judge replied: ‘that the business to 
which he had called their attention, was of a most ur- 
gent and pressing nature and must be attended to, that 
he could not, therefore, discharge them until the ensu- 
ing day, when further information should be commu- 
nicated to them on the subject he had referred to,’ or 
words to that effect; but this deponent did not at the 
time hear the judge say that his detaining the grand 
jury was for the purpose of examining a file of papers, 
published by the said printer.” 

On the question to agree to the seventh article, 
it was carried without a division. 

The eighth article being under consideration, 

Mr. Morr rose to move an amendment, which 
was to strike. out the words, declaring that the 
House “saved to itself the liberty of exhibiting 
‘at any time hereafter any further articles, or 
‘other accusation or impeachment against the 
‘ said Samuel Chase,” and further, that part which 
saved to the House “the right of replying to an 
such articles of impeachment or accusation whic 
shall be exhibited to them.” It seemed to him 
unfair that the House should reserve such a right 
to themselves. If there is anything more with 
which he ought to be charged, it ought to be now 
brought forward. and the accused should be in- 
formed at once how far we mean to go, in order 
to enable him the better to make his defence. 

Mr. J. Ranpotpn hoped the gentleman (Mr. 
es? would not insist upon his amendment. 
He believed the article stood very well as it was, 
but, if it be faulty, it has, however, one thing in 
its favor, it is fortified by precedent, which is of 
some importance in cases of this nature. He 
hoped the gentleman, who was a decided friend of 
the American people, and of the rights of this 
House, did not wish to abridge the liberties of the 
one or the privileges of the other, as they had 
been granted hy the people, and had been receiv- 
ed by us from our predecessors. He hoped it was 
not intended that our powers should be less than 
those who sat here before us, and yet the amend- 
ment would be a tacit avowal that they were 
wrong in making this reservation in the case of 
the impeachment of Blount, and that we ourselves 
were wrong in so doing in the case of Judge Pick- 
ering. He trusted the House would not agree to 
the amendment, if it was persisted in by the 
gentleman. 

Mr. Mort.—If precedents are wrong, the 
ought not to be our guides, and if we have deal 
precedents the sooner we establish new ones, on 
other prompts the better. He thought it cruel, 
as well as unjust, to bring new articles of im- 
peachment against a man when on his trial; a 
sudden attack, when a man is unprepared, may 
defeat the best talents and convict an innocent 
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man. He conceived, if they had a design to bring 
other articles, they ought to do so at the presen; 
time; but, if they had not a design, he would ask. 
why do on reserve a power you do not mean to 
exercise? He knew it was the practice to make 
this reservation, and had seen it in New Jersey, 
but, for all that, he thought it improper and 
unjust. 

he question on adopting the amendment was 
taken and lost. 

The question was next taken on agreeing to the 
eighth article, and carried in the affirmative. 

here were for it seventy-six members, which 
are more than a majority of the whole House. 

Mr. Ex.iot.—Mr. Chairman, as I have voted 
in opposition to every one of the articles, and shal! 
of course vote in the negative, when they are 
considered in the aggregate, it is indispensably 
necessary that I should make a few observations, 
in order to rescue myself from the imputation of 
voting, on this occasion, in a different manner 
from what I did at the last session, although I am 
already sufficiently justified to my own con- 
science. 

My cool judgment tells me that were [ to vote 
in favor of the present impeachment, in its pres- 
ent form, I must forfeit, in my own estimation, 
that political character as a republican, which it 
has been the study of my life to acquire and pre- 
serve,and which has hitherto secured me the con- 
fidence of a people as truly republican as ever 
have existed, in any age or nation. It is upon re- 
publican principles that I oppose the report. At 
the last session, I declared myself in favor of the 
impeachment, so far only as related to the con- 
duct of Judge Chase upon the trial of James 
Thompson Callender. I considered the conduct of 
the judge upon that occasion as amounting toa 
denial of important Constitutional privileges to 
CSullender-the privileges of compulsory process 
for witnesses, and trial by an impartial jury of 
his country—and had the Committee taken that 
strong ground, [ must have given it my support. 
They have, however, abandoned it; and I am de- 
cidedly of opinion, that, if the conduct of the judge 
did not amount to a violation of the Constitution, 
it ought to be considered as a mere error in judg- 
ment; and for errors of judgment a magistrate | 
not impeachable. 

It is not upon any trifling or minute distinction 
between form and substance, that I found my ob- 
jections to the second and third articles, but upon 
what I consider as strong and solid ground. But 
to the fourth article there are a variety of objec- 
tions. After having stated in the second and third 
articles, everything which it was necessary to 
state, when the strong ground of the Constitution 
was abandoned, we are presented with the black- 
est catalogue of judicial crimes that has ever been 
invented. This article will forever form a phe- 
nomenon in the history of impeachments, and 
command admiration by its wonderful display 0! 
the powers of invention, modification, and embel- 
lishment. Never have I been more completely 
convinced that genius is capable of creating any- 
thing whatever—that it possesses even magic 


Sable Ac eat aa st thecal aaa 
as 
- 











litica 
crime 
to be 
spirit 

Ih 
and 
the C 


gum 

Mr 
ther | 
toan 
agree 

Mr 
migh 


all 
re 


it 


re- 


he 


9a 
CSS 


lat 
rt. 
le- 
ge 
nN, 


g- 


on 
yb- 
on 
ut 


a}. 


7 
ric 


2 lid SDA tht SORE Sy aris niin abiaahr ast sah ee 





, 
s 
? 
3 
$ 
é 
, 
: 
; 
; 
¢ 
% 


745 


DecemBeR, 1804. 








powers: Weare here presented with a stupen- | 
dous pyramid of judicial guilt, of which mani- 
fest injustice forms the pedestal, and indecent so- 
hicitude constitutes the apex. Judge Chase is 
accused of manifest injustice, partiality, intem- 
rance, rudeness, vexation, solicitude, &c., &e. | 
if this horrid list of the crimes of a judge is to | 
be crowned by solicitude, if solicitude is to swell 
the list of new transgressions, I must still be per- 
mitted to believe that its decency or indecency 
has res: little connexion with the essence of its | 
criminality. Besides, the conduct of the judge 
was different at different stages of the trial, and 
were I toconsider his supposed solicitude as crim- 
inal, I could not consider the report as consistent 
with truth unless amended so as to read in this 
manner: “In manifesting, in the early part of 
‘the trial, an indecent solicitude, and at its later 
‘ stages, a very decent solicitude, for the convic- 
‘tion of the prisoner, &c.” Solicitude is a mere 
mental operation. Had the judge displayed an 
anxiety to save the prisoner, he might, with equal 
propriety, have been impeached as guilty of sym- 
pathy or pity. 

I cannot vote for the last article without a vio- 
lation of my political principles. Ido not believe 
that the expression of political opinion is a crime 
in a Republican Government. Ihave repeatedly 
declared that I consider it improper in a judge to 
read political lectures from the bench: and I have 
also had frequent opportunities, both on former 
and recent occasions, of expressing my conviction 
that the judicial officers ought not to be punished 
for declaring their political opinions. We ought 
not ourselves to practice what we reprobate in 
others. and it is always desirable to carry our own 
theories into practice. 

With these powefful considerations, others of a 
different nature have naturally mingled themselves, 
in my own mind, while reflecting upon this im- 

ortant subject. Is there no danger that the feel- 
ings and views of party have, imperceptibly to 
ourselves, involved themselves with our reflections, | 





and that they will improperly influence our con- 
duct? For myself lam disposed to look upon a 
member of our highest judicial tribunal, upon 
whom, with correct motives, such an irresistible tor- 
rent of public opinion is precipitated, with a favor- 
able eye. It is our duty to endeavor to realize the 
ancient idea of the blindness of justice. Let us 
be blind as it respects the man, blind to his po- 
litical opinions, but eagle-eyed as it respects his 
crimes. The pure fountain dare ought not 
to be polluted with a single muddy particle of the 
spirit of party. 

I have said enough to explain my sentiments 
and views upon this subject, and I will not trouble 
the Committee with a repetition of any of my ar- 
guments at the last session. 

Mr. Nicuoxson inquired of the Chairman whe- 
ther it would be in order to move an amendment 
to any of the articles, now they have been severally 
agreed to. 


Mr. Varnum (Chairman) said the amendments 
might be moved in the House on agreeing to the 
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report of the Committee of the Whole or in the 
Committee by a vote to reconsider. 

Mr. J. Ranvo.pa thought it of importance that 
if amendments were necessary they should be 
brought forward in Committee of the Whole, to 
give gentlemen an opportunity of fuller discussion. 
In the House, members were trammelled by the 
rule permitting them only to speak twice on the 
same question, but here we are free to discuss and 
debate at pleasure. If an amendment is wished, 
he would move to reconsider the first article—and 
he did move it. 

It was carried without opposition. 

Mr. Nicno.son then observed, that part of the 
misconduct of Judge Chase which was complained 
of had taken place previous to the trial. He would 
therefore move to make it read by the insertion of 
the words in italic “the said Samuel Chase ante- 
cedent to and on the trial of John Fries,” so as to 
cover the whole ground.—Carried. 

Mr. NicHouson proposed a similar amendment 
to the fourth article: 

“That the conduct of the said Samuel Chase was 
marked during the whole course of the said trial as well 
as antecedent thereto” “with manifest injustice, par- 
tiality and intemperance.” 

The amendment was lost. 

After some desultory conversation it was agreed 
that the amendment to the first article be altered 
by inserting the words in relation thereto, instead 
of those in italic; and a similar amendment was 
agreed to in the fourth article. 

The Committee of the Whole rose and reported 
the articles as amended, and then the House ad- 
journed. 





Tvusspay, December 4. 


Two other members, to wit: Abram Triae, 
from Virginia, and Marraew Lyon, from Ken- 
tucky, appeared, and took their seats in the House, 

Another new member, to wit: ALEXANDER WIL- 
SON, returned to serve in this House as a Repre- 
sentative for the State of Virginia, in the place of 
Anprew Moors, appointed a Senator of the United 
States, appeared, produced his credentials, was 
qualified, and tock his seat in the House. 

Mr. Ciark, from the committee appointed, on 
the twenty-third ultimo, “ to inquire into the expe- 
diency of extending the time for claimants to lands 
under the State of Georgia, lying south of the 
State of Tennessee, to register the evidences of 
their title with the Secretary of State,” madea 
report thereon ; which was read, and referred to 
a Committee of the Whole House on Thursday 
next. 

Mr. M. Cray, from the committee to whom 
was recommitted, on the twenty-second ultimo, 
the bill giving power to stockholders of the Marine 
Insurance Company of Alexandria to insure 
against fire, reported an amendatory bill; which 
was twice read and committed toa Committee of 
the Whole House to-morrow. 

Mr. CROWNINSHIELD, from the Committee on 
Commerce and Manufactures, to whom were re- 
ferred the petition of Thomas Parker and others, 
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Directors of the Library Company of Philadelphia, 
and the memorial and petition of the Board of 
Trustees of the College of New Jersey, made the 
following report: 

“The Directors of the Library Company of Philadel- 
phia state to the House that they have lately received a 
valuable collection of books and prints, bequeathed to 
their institution, by the Rev. Samuel Preston, of the 
county of Kent in Great Britain, on the importation of 
which, at Philadelphia, the sum of four hundred and 
ninety eight dollars and twenty cents is demanded for 
duties, agreeably to the laws of the United States. 

“The President of the Board of Trustees of New Jer- 
sey College informs Congress, that, after replenishing 
their library, (which had been destroyed by fire) in part, 
¥ donations and purchases of books, they have been 
obliged to import a large number of books from Europe, 
on the importation of which duties have been bonded 
at New York, underthe laws of Congress, to the amount 
of four hundred and fifteen dollars and sixty-two cents. 
The object of the petitioners, in both instances, is to 
be exonerated from the payment of the duties, on their 
respective importations, and they pray that the bonds 
given at the custom house may be cancelled. 

“It is not within the knowledge of the committee that 
any duties which have accrued upon any importation 
whatever have been restored to the importers. To 
grant exemptions from duty to any institution, or to 
free any class or body of our citizens from the obliga- 
tions of their bonds, for money due to the United States, 
would be going beyond what the committee could ven- 
ture to recommend to the House. ‘All duties shall be 
uniform throughout the United States,’ is the peremp- 
tory language of the Constitution, and the committee 
are well persuaded that the petitioners themselves would 
not, after mature reflection, hesitate to acknowledge, 
that the Constitution is the paramount law, and that, 
in granting a privilege to them, to import books free of 
duty, while the right is denied to others, would be a 
violation of that justice which is so eminently due to the 
whole people of the United States; and as, from a late 
decision of the House, involving the same principle, 
there can be no reasonable expectation that the peti- 
tioners could obtain the exemptions prayed for, the 
committee recommend that they have permission to 
withdraw their respective petitions. 

The report was agreed to by the House. 


IMPEACHMENT OF JUDGE CHASE. 


The House proceeded to consider the report of 
the Committee of the Whole, made yesterday, on 
the articles of impeachment against Samuel 
Chase. 

Mr. Ropney had not been convinced of the 
necessity or propriety of the amendments adopted 

esterday in the Committee of the Whole. For 
ee part he was inclined to believe the articles, for 
every material purpose, correct as they first stood. 
It will be remembered that in cases of impeachment 
by a Legislative body we are not tied down to those 
forms and technical decisions, which in courts 
of law are so essential. The maxim is, that they 
may express themselves in the common language 
of the country, in common parlance, or loguendum 
ut vulgus as it is stated in the books. Therefore the 
words on the trial of a person include everything 
relative to thetrial; it is so laid down by Lord Hale, 
and he is followed in the opinion by all the able 


writers who have treated on this subject to the 
present day. All arrangements previous to the 
testimony, and argument, are as much a part of 
the trial as the arguments of counsel. So that 
were even technical phraseology required on this 
occasion, the language of the articles comes up to 
it in this particular. He hoped the House would 
refuse its concurrence to the amendments reported 
from the Committee of the Whole. 

On the question for concurring with the Com- 
mittee, it passed in the negative; so that article 
the first remains unaltered, and the like fate at- 
tended the amendment proposed to article fourth, 

Mr. NicHoLson meant to require that the yeas 
and nays be taken upon each article separately. 

Mr. R. Griswo.p would cheerfully join in the 
call, as he wished to record his vote against every 
part of this very extraordinary proceeding. 

The first article being before the House, 

Mr. Lucas wished to ask if it would be at this 
time in order to propose an amendment to the 
first article. He was informed by the Speaker 
that such a motion was in order. He thereupon 
proceeded to move to strike out what related to 
the conduct of Judge Chase, in saying “to the 
disgrace of the character of the American bench.” 
He moved this amendment from an impression 
that the improper conduct of one judge could not 
be a reflection upon the proper conduct of another 
judge. If he was one, he should not consider 
himself disgraced because his colleague had acted 
improperly; if then, one cannot be disgraced by 
another, much less can the whole be disgraced by 
the improper conduct of one. The word bench 
extends to the whole courts of the United States. 
He did not like either to use a figurative word for 
a legal one, such as the word bench for court; he 
did not rely much upon this; but he thought so 
serious a matter as that of impeachment ought to 
be cautiously expressed. Should Judge Chase be 
convicted on this impeachment, he will be dis- 
graced, but that disgrace will entirely rest upon his 
own head. He trusted that if his motion succeed- 
ed there would still remain enough in the charge 
to make him highly reprehensible, if found guilty; 
for itis stated that his conduct was in manifest 
violation of law and justice, and in open contempt 
cf the rights of juries. 

Mr. Extior was pleased with the ingenuity of 
the gentleman, but he hoped the motion would 
not prevail, and observed that if they were to 
have a discussion on every rhetorical flourish, on 
every trope or figure introduced in the report, 
they would not get through the business in an 
age. But the objection against the word bench did 
not apply, for he considered it one of the most 
chaste in the whole composition. 

On the question the amendment was not carried. 

On the question that the House do agree to the 
first of the said articles of impeachment, it was re- 
solved in the affirmative—yeas 82, nays 34, as fol- 
lows: 

Yras—Wibllis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, Phan- 
uel Bishop, William Blackledge, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan, William Butler, 
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George W. Campbell, Levi Casey, Thomas Claiborne, Claggett, Manasseh Cutler, S. W. Dana, John Daven- 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- | port, Thos. Dwight, James Elliot, Calvin Goddard, Thos, 
erick Conrad, Jacob Crowninshield, Richard Cutts, | Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 
John Dawson, John B. Earle, Peter Early, Ebenezer | ings, David Hough, Samuel Hunt, Joseph Lewis, jun., 
Elmer, John W. Eppes, William Findley, James Gil- | Henry W. Livingston, Thos. Lowndes, Nahum Mitch- 


lespie, Peterson Goodwyn, Edwin Gray, Andrew | 
Gregg, Josiah Hasbrouck, Joseph Heister, James | 
Holland, David Holmes, John G. Jackson, Walter | 
Jones, William Kennedy, Nehemiah Knight, Simon 
Larned, Michael Leib, J. B. C. Lucas, Andrew McCord, | 
William McCreery, David Meriwether, N. R. Moore, | 
Thomas Moore, Jeremiah Morrow, James Mott, Roger | 
Nelson, Anthony New, Thomas Newton, jun., Josep 
H. Nicholson, Gideon Olin, Beriah Palmer, John | 
Patterson, John Randolph, Thomas Mann Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Samuel Riker, Cesar A. Rodney, Erastus Root, 
Thomas Sammons, Thomas Sandford, Ebenezer Sea- 
ver, James Sloan, John Smilie, Henry Southard, Rich- 
ard Stanford, Joseph Stanton, David Thomas, Philip 
R. Thompson, Abram Trigg, Isaac Van Horne, Joseph | 
B. Varnum, John Whitehill, Marmaduke Williams, 
Alexander Wilson, Richard Winn, Joseph Winston, | 
and Thomas Wynns. 
Nars—Simeon Baldwin, Silas Betton, John Camp- | 
bell, William Chamberlin, Martin Chittenden, Clifton | 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin 
Goddard, Thomas Griffin, Gaylord Griswold, Roger 
Griswold, Seth Hastings, David Hough, Samuel 
Hunt, Joseph Lewis, jun., Henry W. Livingston, 
Thomas Lowndes, Nahum Mitchell, Thomas Plater, 
Samuel D. Purviance, John Cotton Smith, John Smith, | 
William Stedman, James Stephenson, Samuel Tag- | 
gart, Benjamin Tallmadge, Samuel Tenney, Samuel 
Thatcher, George Tibbits, and Peleg Wadsworth. 


On the question that the House do agree to the 
second of thesaid articles of impeachment, it passed 
in the affirmative—yeas 83, nays 35, as follows : 

Yeas—Willis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, Phanu- 
el Bishop, William Blackledge, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan, William Butler, 
George W. Campbell, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- 
erick Conrad, Jacob Crowninshield, Richard Cutts, John 
Dawson, William Dickson, John B. Earle, Peter Early, 
Ebenezer Elmer, John W. Eppes, William Findley, 
James Gillespie, Peterson Goodwyn, Edwin Gray, An- 
drew Gregg, Josiah Hasbrouck, Joseph Heister, James 
Holland, David Holmes, John G. Jackson, Walter 
Jones, William Kennedy, Nehemiah Knight, Simon 
Larned, Michael Leib, John B. C. Lucas, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicholas 
R. Moore, Thomas Moore, Jeremiah Morrow, Roger 
Nelson, Anthony New, Thomas Newton, jr., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, John Pat- 
terson, John Randolph, Thomas M. Randolph, John | 
Rea of Pennsylvania, John Rhea of Tennessee, Samu- 
el Riker, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, Henry Southard, Richard Stanford, 
Joseph Stanton, John Stewart, David Thomas, Philip 
R. Thompson, Abram Trigg, Isaac Van Horne, Joseph 
B. Varnum, John Whitehill, Marmaduke Williams, 
Alexander Wilson, Richard Winn, Joseph Winston, 
and Thomas Wynns. 

Nays—Simeon Baldwin, Silas Betton, John Cam 
bell, William Chamberlin, Martin Chittenden, Clifton 





ell, James Mott, Thomas Plater, Samuel D. Purviance, 
John Cotton Smith, John Smith, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 


| madge, Samuel Tenney, Samuel Thatcher, George 


Tibbits, and Peleg Wadsworth. 


On the question that the House do agree to the 
third of the said articles of impeachment, it was 
resolved in the affirmative—yeas 83, nays 34, as 
follows: 

Yras—Willis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George M. Bedinger, Phanuel 
Bishop, William Blackledge, Adam Boyd, John Boyle, 
Robert Brown, Joseph Bryan, William Butler, George 
W. Campbell, Levi Casey, Thomas Claiborne, Chris- 
topher Clark, Joseph Clay, Matthew C!ay, Frederick 
Conrad, Jacob Crowninshield, Richard Cutts, John 
Dawson, William Dickson, John B. Earle, Peter Early, 
Ebenezer Elmer, John W. Eppes, William Findley, 
James Gillespie, Peterson Goodwyn, Edwin Gray, 
Andrew Gregg, Josiah Hasbrouck, Joseph Heister, 
James Holland, David Holmes, John G. Jackson, Wal- 
ter Jones, William Kennedy, Nehemiah Knight, Simon 
Larned, Michael Leib, John B. C. Lucas, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicholas 
R. Moore, Thomas Moore, Jeremiah Morrow, James 
Mott, Roger Nelson, Anthony New, Thomas Newton, 
junior, Joseph H. Nicholson, Gideon Olin, Beriah 
Palmer, John Randolph, Thomas M. Randolph, John 
Rea of Pennsylvania, John Rhea of Tennessee, Samu- 
el Riker, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, Henry Southard, Richard Stanford, 
Joseph Stanton, John Stewart, David Thomas, Philip 
R. Thompson, Abram Trigg, Isaac Van Horne, Joseph 
B. Varnum, John Whitehill, Marmaduke Williams, 
Alexander Wilson, Richard Winn, Joseph Winston, 
and Thomas Wynns. 

Nars— Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin God- 
dard, ‘Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, David Hough, David Hunt, Sam’ 
Hunt, Joseph Lewis, jun., Henry W. Livingston, Thos. 
Lowndes, Nahum Mitchell, Thomas Plater, Samuel D. 
Purviance, John Cotton Smith, John Smith, William 
Stedman, James Stephenson, Samuel Taggart, Benja- 
min Tallmadge, Samuel Tenney, Samuel Thatcher, 
George Tibbits, and Peleg Wadsworth. 

The fourth article being under consideration, 

Mr. ELMer was not satisfied with that part of 
the article which charges the judge with crim- 
inal conduct in his choice of words in conflict- 
ing with the prisoner’s counsel; the expres- 
sions on both sides might have been unusual 
and rude, for, from the statement of the trial, it 
appears that there was some considerable alterea- 
tion, and he could not see from the evidence how 
far the conduct of the counsel for the prisoner 
was correct; perhaps they might have furnished 
some cause for reprehension, or have excited such 
a sentiment in the mind of the judge. The other 
parts of the article he considered of the highest 
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moment, and should give them his hearty appro- 
bation. 

Mr. J. Ranpoupn observed to the gentleman, 
that he might attain his object by moving to strike 
- out the parts he disliked. 

Mr. Exmer believed he could reach his object 
in that way, and thereupon moved to strike out 
the third and fourth sections of the article. 

Mr. Jackson hoped the gentleman would not 

rsist in his motion, and requested him to cast 

is eye over the sixth article of the amendment 
to the Constitution, where he would find that the 
accused person has a right secured to him on his 
trial, to be assisted by counsel in his defence. If 
the counsel are deterred from rendering that as- 
sistance by the rude and insolent conduct of a 
judge, such judge may say peremptorily that coun- 
sel shall not be heard. Itis the same thing in the 
end, and whatever way it is brought about, it is 
a heinous crime on the part of the judge, who 
may, in this way, become paramount to both the 
law and the Constitution, if such things are per- 
mitted with impunity. In the present case, he 
deemed the third and fourth sections to be of im- 
rtance, and trusted that if the mover persisted, 

e would be defeated. 

Mr. Evmer acknowledged that indubitably ev- 
ery man had a right to be heard by counsel in his 
defence, but a Constitutional declaration on that 
point did not go to authorize counsel to insult the 
court; he did not say what was the aggravation 
or who gave it, but he observed in the testimony 
es much altercation had taken place between 
them. 

Mr. Jackson called for the reading of Mr. Hay’s 
testimony, already gouted in Committee of the 
Whole. it was read again. 

Mr. J. Ranpotrn hoped the House would not 

ree to strike out the paragraphs in question. 

o those gentlemen of the House who have the 
pleasure of knowing Mr. Hay, it will be deemed 
sufficient that he had made the statement just 
read, in order to be fully impressed with its truth. 
To those gentlemen who are not acquainted with 
him, an additional reason may be given for its 
truth. The fact is, that the conduct of the judge 
on the occasion stated in the article, was such as 
to excite universal indignation throughout Vir- 

inia, and, it is believed, throughout the United 

tates. To allay this irritation and defend the 
judge’s conduct, it has been supposed that the 
trial of Callender was published; but, be the mo- 
tives for publication what they may, it is a mat- 
ter of great notoriety, that the gentleman who re- 
ported it was a violent political partisan for the 
party then in power ; and it was generally under- 
stood that the printed report of the cause tended 
to soften the public feelings which had been ex- 
cited against the judge by the relation of those 
who had been present at the trial; and on the 
point of treating the counsel rudely and contempt- 
uously, it ought to be noticed that the reporter 
acknowledges he was not present on the first days 
of the trial. That it was not an unfavorable de- 
tail of Judge Chase’s conduct, might be inferred 
from this circumstance—that the committee sent 
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for this testimony on the suggestion of a gentle- 
man from Connecticut. But even this report of 
the trial establishes, beyond a doubt, all the alle. 
gations in the part moved to be stricken out; and 
when you recollect the time it was published, 
and the appearances at that time, it cannot be 
supposed it was meant to criminate him. No: 
it was meant to rescue him from popular odium, 
Mr. Wirt, one of the counsel, on addressing the 
court, was interrupted by Judge Chase in these 
words, “take your seat, sir, if you please.” Is this 
the usual language from the bench to the bar? Le: 
the Clerk read that account of the trial, and you 
will find it a tissue of damning evidence of every 
fact set forth in the article. ' 
The question on the amendment was taken and 
ost. 

On the question that the House do agree to the 
fourth of the said articles of impeachment, it was 
resolved in the affirmative—yeas 84, nays 34, a; 
follows: 

Yras—Willis Alston, jun., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, Pha- 
nuel Bishop, William Blackledge, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan, William Butler, 
George W. Campbell, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- 
erick Conrad, Jacob Crowninshield, Richard Cutts, 
John Dawson, William Dickson, John B. Earle, Peter 
Early, Ebenezer Elmer, John W. Eppes, William 
Findley, James Gillespie, Peterson Goodwin, Edwin 
Gray, Andrew Gregg, Josiah Hasbrouck, Joseph Heis- 
ter, James Holland, David Holmes, John G. Jackson, 
Walter Jones, William Kennedy, Nehemiah Knight, 
Simon Larned, Michael Leib, John B. C. Lucas, An- 
drew McCord, William McCreery, David Meriwether, 
Nicholas R. Moore, Thomas Moore, Jeremiah Morrow, 
James Mott, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, Beriah 
Palmer, John Patterson, John Randolph, Thomas M. 
Randolph, John Rea of Pennsylvania, John Rhea o/ 
Tennessee, Samuel Riker, Cwsar A. Rodney, Erastus 
Root, Thomas Sammons, Thomas Sandford, Ebenezer 
Seaver, James Sloan, John Smilie, Henry Southard, 
Richard Stanford, Joseph Stanton, John Stewart, Da- 
vid Thomas, Philip R. Thompson, Abram Trigg, Isaac 
Van Horne, Joseph B.Varnum, John Whitehill, Mar- 
maduke Williams, Alexander Wilson, Richard Winn, 
Joseph Winston, and Thomas Wynns. 

Nays—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin 
Goddard, Thomas Griffin, Gaylord Griswold, Roger 
Griswold, Seth Hastings, David Hough, Samue! Hunt, 
Joseph Lewis, junior, Henry W. Livingston, Thomas 
Lowndes, Nahum Mitchell, Thomas Plater, Samue! D. 
Purviance, John Cotton Smith, John Smith, William 
Stedman, James Stephenson, Samuel Taggart, Benja- 
min Tallmadge, Samuel Tenney, Samuel Thatcher, 
George Tibbits, and Peleg Wadsworth. 

The fifth article being under consideration, 

Mr. Jackson declared himself opposed to this 
article, and asserted that the testimony did not 
support it. He had read and investigated the act 
of the Assembly of Virginia, and found that the 
section relied upon was susceptible of another 
construction. He quoted the words of the act, 
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and added, here we find that the court may order ! 
the clerk to issue a summons, or other proper pro- 
cess. These words are suppressed in the article 
under consideration. It is a known maxim in 
courts of conscience, that the suppression of a 
truth, or the suggestion of a falsehood are equally 
weak and wicked. And it ought to be deemed 
equally improper for us to suppress a truth, or 
alae a falsehood, in so solemn a transaction as 
that of an impeachment. If after the word “ sum- 
mons,” in the article, we were to insert the words 
“or other proper process,” it might go a great way 
toward altering the opinion of members. What 
other process can issue beside a summons ? If you 
will not trust a summons, you will take the body; 
this isa capias. If there be no other than these 
two writs, it was in the discretion of the judge to 
order a capias. If a person commits a great 
crime, though not capital, a capias may be the 
proper process ; for a summons will only bea no- 
tice to the party to run off. He, therefore, could 
not agree to the first part of the article, and the 
latter part was left unsupported if the other failed. 
If the court had a right to award a capias, it ne- 








to close custody, or give bail for his appearance ; 
there is no other mode of avoiding imprisonment 
upon arrest. Has there appeared any proof that 
Callender made an application to be bailed? If 
he did not, he could not be refused by the judge. 
Nothing of this kind has been heard in proof, and 
until then we ought to withhold our assent to the 
latter part of the article. 

Mr. Nicuotson.—The laws of Virginia rela- 
tive to this point, if he recollected rightly, were 
that, in capital cases, a capias is ordered to issue 
for the apprehension of the offender, but in cases 
of crimes, less than capital, a summons, or other 
process shall issue. What is the practice in that 
State? He had never understood that it was the 
practice there to issue a capias for the apprehen- 
sion of small offences, but a summons to answer 
at the next court after the presentment. 

Mr. J. Rannotru.—My friend (Mr. Nicuot- 
son) is not mistaken in the law; and the practice, 
so far as he knew it, was what every reasonable 
man would suppose it ought to be, that is conso- 
nant with the law itself. There are two distinct 
species of crimes, one capital, the other not capi- 
tal. The first species is divided into treasons and 
felonies. The second contains all other lesser 
crimes. For the first, it is mentioned in the law 
itself that a capias is the proper process; but in 
the second it is to be by summons, or other proper 
process, to the next court. By confining the writ 
of capias to capital cases it also infers that a ca- 
pias is not a process in cases under capital. If the 
court awarded a capias, then, in Callender’s case, 
they did what the law did not authorize them to 
do, and which the practice in our State courts did 


not warrant. Instead of this defence of the judge, 
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will be recollected that the capias issued after the 
indictment was found, and that the prisoner was 
tried in the same term. Mr. Hay, in his testimony, 
sets this matter in a very clear point of view. The 
capias was issued by the clerk on the award of. 
the court, at the instance of the prosecuting offi- 
cer. If, concluded Mr. R., there is one article I 
put more reliance on than another, this is the very 
article. 

Mr. Beck ey, the Clerk, read extracts from the 
laws of Virginia on these two points. 

Mr. Jackson agreed that the conduct of the 
judge in ruling the party to trial at the same term, 
he was presented, was a high-handed, arbitrary 
proceeding; but that is the charge contained in 
the sixth article which he much approved of, and 
should certainly vote for. But he had not been 
influenced, by anything said, to change his opin- 
ion; he should, therefore, vote against the fifth 
article. 

Mr. Aston observed that the laws of Virginia 
spoke only of presentment; “that, upon present- 
‘ment by any grand jury of an offence not capital 
‘the court shall order the clerk to issue a sum- 
‘mons for the party to appear and answer such 
‘ presentment at the next court.” Callender was 
indicted, and there being a difference between 
presentment and indictment, it appears that the 
court had a discretion as to the time of trial; this 
however seemed to him to be the case. 

Mr. J. Ranpoupn replied by reading the war- 
rant, annexed to the articles of impeachment, in 
which are the words “to answer a certain pre- 
sentment found against him (Callender) by the 
grand jury.” 

On the question that the House do agree to the 
fifth of the said articles of impeachment, it was 
resolved in the aifirmative—yeas 70, nays 45, as 
follows : 


Yeras—lIsaac Anderson, John Archer, David Bard, 
George Michael Bedinger, Phanuel Bishop, Adam 
Boyd, John Boyle, Robert Brown, Joseph Bryan, Wil- 
liam Butler, Levi Casey, Thomas Claiborne, Christo- 
pher Clark, Joseph Clay, Matthew Clay, Frederick Con- 
rad, Jacob Crowninshield, Rich’d Cutts, John Dawson, 
William Dickson, John B. Earle, John W. Eppes, Wil- 
liam Findley, James Gillespie, Peterson Goodwyn, An- 
drew Gregg, J Hasbrouck, J. Heister, David Holmes, 
Walter Jones, Nehemiah Knight, Simon Larned, Mi- 
chael Leib, John B. C. Lucas, Andrew McCord, David 
Meriwether, Nicholas R. Moore, I'homas Moore, Jere- 
miah Morrow, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, Beriah 
Palmer, John Patterson, John Randolph, Thomas M. 
Randolph, John Rea of Pennsylvania, John Rhea of 
Tennessee, Samuel Riker, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Henry Southard, Richard Stanford, John Stewart, Da- 
vid Thomas, Philip R. Thompson, Abram Trigg, Isaac 
Van Horne, Joseph B. Varnum, Joseph Whitehill, 
Alexander Wilson, Richard Winn, Joseph Winston, 
and Thomas Wynns. 

Nays—Willis Alston, junior, Silas Betton, William 


he suspected the defence would be exonerating | Blackledge, John Campbell, William Chamberlin, Mar- 


the judge at the expense of the clerk, who issued 
the writ; that being the act of the clerk, they 
would not hold the judge responsible therefor. It 





tin Chittenden, Clifton Clagget, Manasseh Cutler, 
Samuel W. Dana, John Davenport, Thomas Dwight, 
James Elliot, Ebenezer Elmer, Calvin Goddard, Tho- 
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mas Griffin, Gaylord Griswold, Roger Griswold, Seth 
Hastings, James Holland, David Hough, Samuel Hunt, 
John G. Jackson, William Kennedy, Joseph Lewis, jr., 
Henry W. Livingston, Thomas Lowndes, William 
McCreery, Nahum Mitchell, James Mott, Thomas 
Plater, Samuel D. Purviance, Cesar A. Rodney, Eras- 
tus Root, John Cotton Smith, John Smith, Joseph 
Stanton, William Stedman, James Stephenson, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, Sam- 
uel Thatcher, George Tibbits, Peleg Wadsworth, and 
Marmaduke Williams. 
The sixth article being under consideration, 


Mr. Ropney.—As I intend to vote against this 
article of impeachment, I mean to assign my rea- 
sons in as few words as will enable me to be clear- 
ly understood. It has been admitted, on all sides, 
shat such interesting proceedings as that in which 
we are engaged should be conducted with calm- 
ness and temper, void of every sensation arising 
from hostile passions ; but particularly when we 
consider all the circumstances connected with the 
object of this impeachment—a man of talents, 
placed in an eminent elevation of office, qualified 
to ascertain the bearing of your evidence and 
testimony—too much caution cannot be used, and 
gentlemen are justified in their minute examina- 
tion into the relation between the charges and 
testimony upon which they are erected. 

I consider this article objectionable, because 
there is concealed within it a principle pregnant 
with mischief to this country; if it be adopted, it 
will go to establish a principle most dangerous 
and oppressive. It goes so far as to say that the 
courts of the United States have criminal juris- 
diction at common law. If gentlemen will attend 
to the article, they will observe that it cites the 
act of Congress establishing the judicial courts 
of the United States so far as relates to the regu- 
lations of the several States, and they are enacted 
to be the rules of decision of those courts in trials 
at common law; and then it goes on to charge 
Judge Chase with violating this very act. It is 
the act of Congress which gives life to the act of 
Virginia in the United States courts, and it says 

that the statute shall be enforced as on trials at 
common law. The first inquiry will be, what 
was the meaning of the Legislature in using the 
expressions “in trials at common law;” and to 
ascertain whether Callender was tried by the com- 
mon law, or under the sedition act? Law wri- 
ters are not more clear, precise, or correct, on any 
subject, than they are in their definition of the 
common law; it is the unwritten law, as contra- 
distinguished from the statute law. A gentleman 
suggests to me that the common law mentioned 
in our statute is merely to mark the difference be- 
tween our admiralty and maritime jurisdiction. 
We usually refer to English authorities for an ex- 
planation of the technical words we borrow from 
them, and there we find that the common or un- 
written law is so called to distinguish it from 
statute law ; and this is the broad line laid down 
by Virginia herself in a declaration of her Legis- 
lature, drawn up by one of the greatest statesmen 
that ever that or any other country produced. 
They declare that the United States Government 
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has no common law jurisdiction. All their pow- 
ers must be exercised in virtue of some statute 
made under the conditions of the Constitution, 
In casting our eyes over the Constitution we shall 
not find a syllable of the words “common law ;” 
the first time it appears, it is in the seventh 
amendment, relating to debts exceeding twenty 
dollars. 

The judiciary bill refers to the civil jurisdic- 
tion of those courts, in cases between foreigners 
and citizens; but there is no where to be found a 
word that gives to the United States criminal ju- 
risdiction at common law. Mr. Chase held this 
opinion himself, as you hear from the affidavit of 
Mr. Read, who, observing the attack upon Judge 
Chase in the Wilmington Mirror, reminded him 
that the sedition act did not protect the judges 
from libel; they had no cognizance thereof, and 
it could not be punished but through the State 
courts. Even in England they paid respect to 
this distinction. The first trial of Rinewick Wil- 
liams, commonly called the monster, for his abom- 
inable wickedness, in cutting women as they pass- 
ed him in the street; he was indicted under a 
particular statute, judgment was_ successfully 
arrested, though he was afterward indicted at 
common law for assault and battery, and con- 
victed. 

To make the allegation conform to the princi- 
ples, it should be said that Callender was tr'ed by 
the common law. Where was the authority at 
common law? Callender’s was nota civil case, 
between a citizen of another State and himself. 
No; it was a criminal case, under a particular 
statute, and he was tried by statute law, not by 
the common law. He was confirmed in this opin- 
ion by the report of the case, where it appears 
that such eminent men as Mr. Hay and Mr. 
Nicholas preferred to rely upon an affidavit for a 
postponement rather than bring forward the stat- 
ute of Virginia, alleged to be decisive; they 
would hardly leave their client in the discretion 
of the court, when they had the strong language 
of the law that they should not try the cause at 
that term ; their talents and vigilance forbid us 
for a moment to entertain the idea that the mat- 
ter had escaped their notice or recollection. 

These are the principal reasons which induce 
me to vote against the sixth article now uader our 
consideration. 

Mr. J. Ranvowpa said, if he agreed in the con- 
struction which his friend from Delaware con- 
tended for, he would not be the last man to join 
him against the article. He would not support 
any act that would tend to sustain the pretension 
that Congress have criminal jurisdiction in com- 
mon law cases. If this construction could in any 
wise be put on this article, he here entered his 

rotest against it, as well as against the doctrine 
itself. One of the first acts of the General Gov- 
ernment was, to establish judicial courts on the 
part of the United States; and let it be recollected 
that, besides the great national power vested in 
the courts by the Constitution, there were others 
vested in them of a peculiar nature. Their au- 
thority extended to cases between a State and 
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citizens of another State—between citizens of 
different States, and foreign States, citizens or 
subjects. It was enacted that the laws of the sev- 
eral States, except where the Constitution, trea- 
ties, or statutes of the United States shall other- 
wise require, shall be regarded as the rules of 
decision in trials at common law. It has always 
been held as a sound rule of construction that all 
the words ought to have efficacy, and, when this 
law of the United States gave life and vital spirit 
to the law of Virginia, it provided that in all cases 
at common law the-rule of the State should gov- 
ern, but, in cases under a statute where rules of 
decision are otherwise provided, the law of the 
State shall not govern. Congress saw in the out- 
sét the necessity of carrying into effect that great 
Constitutional power of establishing courts and 
regulating their mode of procedure. Instead, 
however, of establishing any mode of their own, 
they adopted the modes already existing in the 
several States, and there is no other mode except 
in cases of admiralty and maritime jurisdiction. 
If the laws of the State where the offence has been 
committed does not apply, what possible rule of 
procedure or decision could govern the court? In 
what manner is a criminal trial to be conducted? 
The 34th section, under any other construction, 
becomes absurd and nugatory. He did believe, 
that, by the 33d and 34th sections of the act es- 
tablishing the judicial courts, the laws of the sev- 
eral States have. been adopted by Congress in 
criminal as well as in civil cases. 

But the gentleman from Delaware asks us how 
we can believe this to be the just construction, 
when the able counsel assigned to the defence in 
this case failed to produce this law to the court, 
which would have procured them the direct at- 
tainment of their end, without applying to the 
discretion of the court? To this he answered, 
he could not tell why they omitted to bring for- 
ward this objection. This was not his concern. 
It might, perhaps, have escaped their memory. 
But will it be an objection, that, because they 
failed, we also should fail, who think this law has 
been violated. That the law of Virginia was the 
rule of conduct adopted in this case, is proved by 
every preliminary as well as subsequent step. If, 
then, they did not make this exposition of the law 
of the United States. why was the trial, in all 
other parts, conducted consonant with the laws 
of Virginia. He stated the case in another point 
of view. Although there is nocommon law ju- 
risdiction of the United States in criminal eases, 
yet there is in each State a peculiar common law 
generally drawn from England, but varied so as to 
suit their purposes. Suppose Virginia had never 
modified the common law of England as it relates 
to the law of descents, and suppose a. claim brought 
in the United States court by a citizen of North 
Carolina for a tract of land in Virginia, (it will be 
admitted that Congress can make no law in rela- 
tion to descents,) how is the court to be governed ? 
—by the law of descents in North Carolina, or by 
that of Virginia, or by the common law of En- 
gland? Certainly they must conform their deci- 
sion to the rule of Virginia, where the land lies, 
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Take this common law doctrine, then, in any 
other sense than as being in contradistinction to 
our admiralty and maritime code, and it has no 
basis for common law jurisdiction; Congress have 
none in criminal cases, as all such cases must be 
constituted crimes by a statute of Congress, pre- 
vious to their perpetration, and a statute or writ- 
ten law is the opposite of common, which is an 
unwritten law, made up of usages, time immemo- 
rial. If it was established that this article tended 
in any shape to establish the exploded doctrine, 
that the United States had common law juris- 
diction in criminal cases, he would readily vote 
against the article. 

Mr. NicHo.son entertained no doubt but the 
term of common law expressed in the statute es- 
tablishing the courts of the United States, was 
used as a term of definition, and that it ought not 
to be construed to give the courts any additional 
jurisdiction, nor to abridge them of any they pos- 
sessed. He observed in other parts of the law, 
that the words common law are used to distinguish 
that mode of procedure from what was used in 
our courts of admiralty. In England, they had 
three district courts governed by three distinct 
modes of proceeding, under three laws. The 
common law courts, or the courts at Westmin- 
ister, and the chancery court, are governed by 
the common law. The admiralty courts are gov- 
erned by the civil law, and the ecclesiastical 
courts by the ecclesiastical law; but all and every 
one of these are governed by the statute law. But 
in their mode of proceeding, each has its own pe- 
culiar rules, yet they are all bound to conform to 
a statute, as if a statute had originally given them 
jurisdiction. In our own courts, he believed, it 
would be difficult to conduct trials without some 
provision as to the mode. Bills of exchange and 
promissory notes were not made current until the 
time of Queen Anne. The suit on these actions 
is still at common law, as was the case mentioned 
in the article. And, with the gentleman from 
Virginia, he asked in what manner a criminal 
can be prosecuted but by the rules of the common 
law, unless you have him to be tried by such ar- 
bitrary ones as the court may make at the time, 
in order to suit their own purpose? If it be true 
that we have no rules of proceeding established 
for our courts of justice, it is high time to set about 
making them. But the fact is, that rules are es- 
tablished, and the reason why they were establish- 
ed in the manner they are, is, that in this way 
Congress expected, and justly too, that they 
would give more satisfaction to their constituents 
to leave them to the rules of proceeding they had 
long been accustomed to, than they would by in- 
troducing a novel set of their own contrivance, 
And he sat down fully convinced that the cireuit 
court was bound to proceed through the whole 
case by the ruies established in Virginia. 

The sixth article was agreed to—yeas 73, nays 
42, as follows: 

Yreas—lIsaac Anderson, John Archer, David Bard, 
George M. Bedinger, William Blackledge, Adam Boyd, 
John Boyle, Robert Brown, Joseph Bryan, William 
Butler, Levi Casey, Thomas Claiborne, Joseph Clay, 
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Matthew Clay, Frederick Conrad, Jacob Crowninshield, 
Richard Cutts, John Dawson, William Dickson, John 
B. Earle, Peter Early, John W. Eppes, William Find- 
ley, James Gillespie, Petersen Goodwyn, Edwin Gray, 
Andrew Gregg, Josiah Hasbrouck, Joseph Heister, 
James Holland, David Holmes, Walter Jones, William 
Kennedy, Nehemiah Knight, Samuel Larned, Michael 
Leib, John B. C. Lucas, Matthew Lyon, Andrew 
McCord, David Meriwether, Nicholas R. Moore, Tho- 
mas Moore, Jeremiah Morrow, Roger Nelson, Anthony 
New, Thomas Newton, jr., Joseph H. Nicholson, Gid- 
eon Olin, Beriah Palmer, John Randolph, Thomas M. 
Randolph, John Rea of Pennsylvania, John Rhea of 
Tennessee, Samuel Riker, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Henry Southard, Richard Stanford, Joseph Stanton, 
John Stewart, David Thomas, Philip R. Thompson, 
Abram Trigg, Isaac Van Horne, Joseph B. Varnum, 
John Whitehill, Alexander Wilson, Richard Winn, Jo- 
seph Winston, and Thomas Wynns. 

Nays— Willis Alston, Simeon Baldwin, Silas Betton, 
John Campbell, William Chamberlin, Martin Chitten- 
den, Clifton Claggett, Christopher Clark, Manasseh 
Cutler, Samuel W. Dana, John Davenport, Thomas 
Dwight, James Elliot, Ebenezer Elmer, Calvin God- 
dard, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, David Hough, Samuel Hunt, 
Joseph Lewis, jun., Henry W. Livingston, Thomas 
Lowndes, William McCreery, Nahum Mitchell, James 
Mott, Thomas Plater, Samuel D. Purviance, Cesar A. 
Rodney, Erastus Root, John Cotton Smith, John Smith, 
William Stedman, James Stephenson, Samuel Taggart, 
Benjamin Tallmadge, Samuel Tenney, Samuel That- 
cher, George Tibbitts, Peleg Wadsworth, and Marma- 
duke Williams. 


On the question that the House do agree to the 
seventh of the said articles of impeachment, it was 
resolved in the affirmative—yeas 73, nays 38, as 
follows: 

Yxas—Willis Alston, jr., Isaac Anderson, John Ar- 
cher, David Bard, George M. Bedinger, Adam Boyd, 
John Boyle, Robert Brown, William Butler, Levi Casey, 
Thomas Claiborne, Christopher Clark, Matthew Clay, 
Frederick Conrad, Jacob Crowninshield, John Dawson, 
William Dickson, John B. Earle, Peter Early, John W. 
Eppes, William Findley, James Gillespie, Peterson 
Goodwyn, Edwin Gray, Andrew Gregg, Josiah Has- 
brouck, Joseph Heister, James Holland, David Holmes, 
John G. Jackson, William Kennedy, Nehemiah Knight, 
Simeon Larned, Michael Leib, J. B. C. Lucas, Andrew 
McCord, William McCreery, David Meriwether, Nich- 
olas R. Moore, Thomas Moore, Jeremiah Morrow, Ro- 
ger Nelson, Anthony New, Thomas Newton, jr., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, John Ran- 
dolph, Thomas M. Randolph, John Rea of Pennsylva- 
nia, John Rhea of Tennessee, Samuel Riker, Cesar A. 
Rodney, Erastus Root, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Henry Southard, Richard Stanford, Joseph Stanton, 
John Stewart, David Thomas, Philip R. Thompson, 
Abram Trigg, Isaac Van Horne, Joseph B. Varnum, 
John Whitehill, Alexander Wilson, Richard Winn, Jo- 
seph Winston, and Thomas Wynns. 

Nars—Simeon Baldwin, Silas Betton, Wm. Black- 
ledge, George W. Campbell, John Campbell, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Ma- 
nasseh Cutler, Samuel W. Dana, John Davenport, Tho- 
mas Dwight, James Elliot, Ebenezer Elmer, Thomas 
Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 


ings, David Hough, Samuel Hunt, Joseph Lewis, jr., 
Henry W. Livingston, Thos. Lowndes, Nahum Mitch. 
ell, James Mott, Thomas Plater, Samuel D. Purviance, 
John Cotton Smith, John Smith, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin 'Tall- 
madge, Samuel Tenney, Samuel Thatcher, George 'T)- 
bitts, Peleg Wadsworth, and Marmaduke Williams, 


The eighth and last of the said articles of im- 
peachment, being again read at the Clerk’s table, 
a division of the question on the same was called 
for; and on the question to agree to the first mem- 
ber of the said eighth article, in the words follow- 
ing, to wit: 

“Ant. 8. And whereas mutual respect and confidence 
between the Government of the United States and 
those of the individual States, and between the people 
and those Governments, respectively, are highly con- 
ducive tothat public harmony, without which there 
can be no public happiness, yet the said Samuel Chase, 
disregarding the duties and dignity of his judicial 
character, did, at a circuit court, for the district of 
Maryland, held at Baltimore, in the month of May, 
one thousand eight hundred and three, pervert his 
official right and duty to address the grand jury then 
and there assembled, on the matters coming within the 
province of the said jury, for the purpose of delivering 
to the said grand jury an intemperate and inflammatory 
political harangue, with intent to excite the fears and 
resentment of the said grand jury, and of the good 
people of Maryland, against their State government and 
constitution—a conduct highly censurable in any, but 
peculiarly indecent and unbecoming in a judge of the 
Supreme Court of the United States; and, moreover, 
that the said Samuel Chase, then and there, under 
pretence of exercising his judicial right to address the 
said grand jury, as aforesaid, did, in a manner highly 
unwarrantable, endeavor to excite the odium of the 
said grand jury, and of the good people of Maryland, 
against the Government of the United States, by de- 
livering opinions, which, even if the judicial authority 
were competent to their expression, on a suitable occa- 
sion and in a proper manner, were at that time, and 
as delivered by him, highly indecent, extra judicial, and 
tending to prostrate the high judicial character with 
which he was invested, to the low purpose of an elec- 
tioneering partisan :” 

It was resolved in the affirmative—yeas 74, 
nays 39, as follows: 

Yeas—lIsaac Anderson, John Archer, George M. 
Bedinger, Adam Boyd, John Boyle, Robert Brown, 
Joseph Bryan, William Butler, Levi Casey, ‘Thomas 
Claiborne, Christopher Clark, Joseph Clay, Matthew 
Clay, Frederick Conrad, Jacob Crowninshield, John 
Dawson, William Dickson, Peter Early, Ebenezer E!- 
mer, John W. Eppes, William Findley, James Gilles- 
pie, Peterson Goodwyn, Edwin Gray, Andrew Gregg, 
Josiah Hasbrouck, Joseph Heister, James Holland, 
David Holmes, John G. Jackson, Nehemiah Knight, 
Simon Larned, Michael Leib, John B. C. Lucas, Mat- 
thew Lyon, Andrew McCord, William McCreery, Da- 
vid Meriwether, Nicholas R. Moore, Thomas Moore, 
Jeremiah Morrow, Roger Nelson, Anthony New, Tho- 
mas Newton, jr., Joseph H. Nicholson, Gideon Olin, 
Beriah Palmer, John Patterson, John Randolph, Tho- 
mas M. Randolph, John Rea of Pennsylvania, John 
Rhea of Tennessee, Samuel Riker, Cesar A. Rodney, 
Erastus Root, Thomas Sammons, Thomas Sandford, 
Ebenezer Seaver, James Sloan, John Smilie, Henry 
Southard, Richard Stanford, Jos. Stanton, John Stew- 
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art, David Thomas, Philip R. Thompson, Abram Trigg, 
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dard, Thomas, Griffin, Gaylord Griswold, Roger Gris- 


Isaac Van Horne, Joseph B. Varnum, John Whitehill, | wold, Seth Hastings, Samuel Hunt, Joseph Lewis, 
Alexander Wilson, Richard Winn, Joseph Winston, | jun. Henry W. Livingston, Nahum Mitchell, James 


and Thomas Wynns. 


Narys—Willis Alston, jr., Simeon Baldwin, Silas | 


Betton, William Blackledge, John Campbell, William 
Chamberlin, Martin Chittenden, Cliiton Claggett, 
Manasseh Cutler, Samuel W Dana, John Davenport, 
Thomas Dwight, John B. Earle, James Elliot, Calvin 
Goddard, Thomas Griffin, Gaylord Griswold, Roger 
Griswold, Seth Hastings, David Hough, Samuel Hunt, 
William Kennedy, Joseph Lewis, jr.. Henry W. Liv- 
ingston, Nahum Mitchell, James Mott, Thomas Plater, 
Samuel D. Purviance, John Cotton Smith, John Smith, 
William Stedman, James Stephenson, Samuel Tag- 
gart, Benjamin Tallmadge, Samuel Tenney, Samuel 
Thatcher, George Tibbits, Peleg Wadsworth, and Mar- 
maduke Williams. 

On the question that the House do agree to the 
second member of the said eighth article, as con- 
tained in the last clause of the report made by the 
Committee, in the words following, to wit: 


“ And the House of Representatives, by protestation, 
saving to themselves the liberty of exhibiting at any 
time hereafter any farther articles, or other accusation 
or impeachment against the said Samuel Chase, and 
also of replying to his answers which he shall make 
unto the said articles, or any of them, and offering 
proof to all and every the aforesaid articles, and to all 
and every other article, impeachment, or accusation, 
which shall be exhibited by them, as the case shall re- 
quire, do demand that the said Samuel Chase may be 
put to answer the said crimes and misdemeanors, and 
that such proceedings, examinations, trials, and judg- 
ments, may be thereupon had and given, as are agree- 
able to law and justice :” 

It was resolved in the affirmative—yeas 78, 
nays 32, as follows: 

Yeas—Willis Alston, jun., Isaac Anderson, John 
Archer, George Michael Bedinger, William Blackledge, 
Adam Boyd, John Boyle, Robert Brown, Joseph Bry- 
an, William Butler, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, Matthew Clay, Fred- 
erick Conrad, Jacob Crowninshield, John Dawson, 
William Dickson, John B. Earle, Peter Early, Ebe- 
nezer Elmer, John W. Eppes, William Findley, James 
Gillespie, Peterson Goodwyn, Edwin Gray, Andrew 
Gregg, Josiah Hasbrouck, Joseph Heister, James Hol- 
land, David Holmes, John G. Jackson, William Ken- 
nedy, Nehemiah Knight, Simon Larned, Michael 
Leib, John B. C. Lucas, Matthew Lyon, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicho- 
las R. Moore, Thomas Moore, Jeremiah Morrow, Roger 
Nelson, Anthony New, Thomas Newton, jun., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, John Pat- 
terson, John Randolph, Thomas M. Randolph, John 
Rea of Pennsylvania, John Rhea of Tennessee, Sam- 
uel Riker, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, Henry Southard, Richard Stan- 
ford, Joseph Stanton, John Stewart, David Thomas, 
Philip R. Thompson, Isaac Van Horne, Joseph B. 
Varnum, John Whitehill, Marmaduke Williams, Alex- 
ander Wilson, Richard Winn, Joseph Winston, and 
Thomas Wynns. 

Nars—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, Manasseh Cutler, Samuel W. Dana, John 
Davenport, Thomas Dwight, James Elliot, Calvin God- 
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Mott, Thomas Plater, John Cotton Smith, John Smith, 
William Stedman, James Stephenson, Samuel Taggart, 
Benjamin Tallmadge, Samuel Tenney, Samuel Thatch- 
er, George Tibbits, and Peleg Wadsworth. 

And then the main question being taken that 
the House do coneur with the select committee 
in their agreement to the said articles of impeach- 
ment, as originally proposed, and hereinbefore re- 
cited, it was resolved in the affirmative. 

Mr. Nicuotson moved the following resolution: 

Resolved, That Managers be appointed, by bal- 





| lot, to conduct the said impeachment on the part of this 


ouse. 
_ The House proceeded to take the said motion 
into consideration; when, an adjournment being 
called for, the House adjourned. 





Wenpnespay, December 5. 


On motion, it was 

Resolved, That the Committee of Commerce 
and Manufactures be directed to inquire whether 
any, and, if any, what, further provision is neces- 
sary to be made, by law, for carrying into effect 
the tenth article of the Treaty of Friendship, 
Limits, and Navigation, with Spain, so far as re- 
lates to exemptions from duties, charges, and fees, 
arising upon the whole or any part of the cargo 
of such Spanish vessels as may be wrecked, found- 
ered, or otherwise damaged, on the coasts or with- 
in the limits of the United States, where, from the 
insufficiency of the vessel, it becomes necessary 
to export or relade the same upon our bottoms, 
and that the committee have power to report by 
bill or otherwise. 


IMPEACHMENT OF JUDGE CHASE. 


The House resumed the unfinished business of 
yesterday, viz: the appointment of Managers to 
conduct the impeachment of Samuel Chase, one 
of the Associate Justices of the United States, and 
having directed that the number should consist of 
seven, the House proceeded to ballot for the same ; 
and upon examining the ballots the following six 
members were elected, having a majority of the 
whole number of votes, viz: Mr. J. RANDOLPH, 
Mr. Ropney, Mr. Nicnotson, Mr. Earty, Mr. 
Boy te, and Mr. Netson. 

The House then proceeded to ballot for the 
seventh Manager, and it appearing that Mr. G. 
W. Campse.t had the plurality of votes given in, 
but not a majority, 

The Speaker, supposing that the rules of the 
House in the case of committees chosen by ballot 
was applicable to that of Managers, declared Mr. 
G. W. Campse tt duly chosen. 

A conversation arose respecting the precedents 
on this subject, in which it was apparent that on 
all former occasions a majority of the votes had 
been given in favor of each Manager; but this 
appeared in the instance of the impeachment of 
Judge Pickering, rather from the recollection of 
gentlemen who spoke on the subject than from 
the Journal. 
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Mr. Speaker had not recollected how the elec- 


tion was conducted, but he should not regret an 
— to the House on his decision. 

r. J. Ranpoipa, impressed with respectful 
sentiments of the understanding and integrity of 
the Speaker, would be the last man to appeal 
from his decision; but for the purpose of prevent- 
ing what either had heretofore taken place, and 
what may hereafter take place, in case of such 
decisions, involving the House or individual mem- 
bers in very unpleasant situations, he would move 
an appeal to the House from the decision of the 
Chair. 

The question was immediately taken, and 25 
voted in favor of the Speaxer’s decision, 50 voted 
against it; of consequence, the decision was re- 
versed. 

And the House proceeded to ballot a third time, 
but no member had a majority. At a fourth bal- 
lot the result was the same. On the fifth ballot 
Mr. G. W. Campsext had a majority, and was 
declared to be duly elected. 

On motion of Mr. Nicuouson, it was 

Resolved, That the articles agreed to by this 
House, to be exhibited in the name of themselves 
and of the people of the United States, against 
Samuel Chase, in maintenance of their impeach- 
ment against him for high crimes and misde- 
meanors, be carried to the Senate by the Mana- 
gers appointed to conduct the said impeachment. 

Ordered, Thata message be sent to the Senate 
to inform them that this House have appointed 
Managers to conduct the impeachment against 
Samuel Chase, one of the Associate Justices of the 
Supreme Court of the United States, and have 
directed the said Managers to carry to the Senate 
the articles agreed upon by this House to be ex- 
hibited in maintenance of their impeachment 
ar the said Samuel Chase; and that the 
Clerk of this House do go with the said message. 





Txuurspay, December 6. 


The Speaker laid before the House a letter from 
the Governor of the State of Virginia, enclosing 
a return of the election of ALExANDER WILSON, to 
serve in this House, as a Representative for the 
said State, in the place of Anprew Moors, ap- 
pointed a Senator of the United States; which 
were referred to the Committee of Elections. 

Mr. Cvaisorne. from the committee appointed 
on the sixteenth ultimo, presented a bill making 
farther provision for extinguishing the debts due 
from the United States; which was read twice, 
and committed to a Committee of the Whole on 
Monday next. 

Mr. Netson, from the committee to whom was 
referred, on the nineteenth ultimo, the petition of 
Samuel Carson, of the town of Alexandria, in the 
District of Columbia, made a report thereon ; 
which was read, and considered: Whereupon, 

Resolved, That a bill be brought in, agreeably to 
the prayer of the said petition ; and that Mr. Ne- 
son, Mr. Jones, and Mr. Tuarcuer, do prepare 
and bring in the same. 

A Message was received from the President of 


Preservation of Peace. 
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the United States transmitting a report of the 
Surveyor of the Public Buildings at ieshinetes. 
The Message was read, and, together with the pa- 
pers, ordered to lie on the table. 


PRESERVATION OF PEACE. 


The House resolved itself into a Committee of 
the Whole on the bill for the more effectual pre- 
servation of peace in the ports and harbors of the 
United States, and in the waters under their ju- 
risdiction. 

Mr. R. Griswotp had doubts respecting the 
propriety of several parts of the second section, 
and he wished the gentleman who reported the 
bill would explain the intention of them. If he 
understood it, the section made a provision for the 
warrant of the State officer to arrest an offender 
who shall have fled on board an armed foreign 
vessel, and in order to give aid to the process of 
the State, provision is made to call in the United 
States authority, to call out the militia to secure 
the execution of a State warrant. The Consti- 
tution gives to Congress the power of calling forth 
the militia to execute the laws of the Union, sup- 
press insurrections, and repel invasions. Here is 
an express authority given to Congress to aid 
civil officers by the militia in executing the laws 
of the Union; but it is silent as to the calling in 
the aid of the militia to execute the laws of a 
particular State. If there is any part of the Con- 
stitution from which gentlemen infer that Con- 
gress possess authority, he would be glad they 
would point it out, as he had never heard of it 
before. 

Another part of which he doubted was this. 
He had already said that the State officer was to 
be aided in the execution of a State warrant be- 
yond the jurisdiction of the State; if the officer 
goes out of his jurisdiction he goes beyond his 
authority ; consequently he acts without any au- 
thority. Now the last part of the section de- 
clares that if any person shall be killed in resist- 
ing the civil authority in a place not within the 
body of the county, but within the jurisdiction of 
the United States, it shall be justified. Why in- 
troduce this provision? Again, it is declared that 
if any of those concerned in making the arrest be 
killed in the place not within the body of a coun- 
ty, but within the United States jurisdiction, 
those engaged in resisting the civil authority shal! 
be punished as in cases of felonious homicide. 
The sheriff not being invested with any power to 
make arrests out of his proper county, if, he does 
so, and commits homicide, why justify him? 
Why should he not be subjected to the same pun- 
ishment as others who commit the crime of hom- 
icide? If the sheriff, or one of his party, following 
a person out of his county into some other place 
within the jurisdiction of the United States or 
any other place out of the limits of his legal 
bounds, and is resisted in making his arrest, the 
arrest being illegal and without the county, the 
resistance may be legally justified. If these ob- 
jections are unfounded, the gentleman will be 
good enough to show in what; and at the same 
time we shall be glad to hear what are the rea- 
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sons for the propositions contained in this part 
of the bill. 

Mr. NicHoLson admitted there might be some 
difficulty in the provisions of the section, but he 
flattered himself they might be got over. Hecon- 
sidered this as the most important part of the bill, 
and he wished to preserve it in order to prevent 
or punish in future the offences which had last 

ear been committed with impunity. From the 
information he had received, the greater part 
of the offences committed last summer were com- 
mitted in the body of a county; those particu- 
larly which universally excited the most indigna- 
tion of the citizens of the Union, were committed 
either in the ve of a county or within the 
jurisdiction of a State; some were committed 
within the jurisdiction of the United States, but 
the greater part were committed in the places be- 
fore mentioned. Hence, it becomes necessary 
that some provision should be made for taking 
offenders, when the strength of a county or State 
is insufficient to arrest them. The objections of 
the gentleman from Connecticut are two-fold; 
first that we have no Constitutional authority 
to call out the militia to execute the State laws; 
next, that a State officer has no authority to go 
beyond the jurisdiction of the State to execute 
his State process. On the first point Mr. N. had 
entertained strong doubts himself, when contem- 
plating the subject; but on looking into the Con- 
stitution again, there did not appear to be so much 
room for doubting as he had first apprehended. 
The Constitution provides that Congress shail 
have power to call forth the militia to execute the 
laws of the Union, &c. The laws of the Union 
may be exclusively considered the laws passed 
by Congress. But may not the laws of every 
State be also considered as laws of the Union ? 
Every State forms a part of the Union. How far 
a State has the power to call out the militia for 
the purpose of executing its State laws, he could 
not determine, but it appears that Congress have 
the power to call forth the militia, not only to 
execute the laws passed by Congress for the whole 
Union, but toexecute thelaws passed by each Siate, 
as each State is a part of the Union; the whole 
forming one confederacy, the whole are interested 
in the due execution of the laws of each. 

The subsequent part of the Constitution pro- 
vides for suppressing insurrection; and he asked if 
insurrections might not be against the authority of 
the State, as well as against the United States, 
and he further asked if a resistance tothe civil au- 
thority about to execute process may not be term- 
ed an insurrection, when a process is issued under 
the authority of a State, as it would be, if the 
process issued under the authority of the United 
States. If the Northampton insurrection had 


arisen from opposing the exeeution of process | 


from the State of Pennsylvania under its own 
laws, instead of opposing the process issued from 
the district of Pennsylvania under the law of the 
Union, would it not have been as much an insur- 
rection against the authority of the State, as it 
was against the United States ? He thought, upon 
the fullest consideration he had been able to be- 
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stow on the subject, that in passing this section 
we should not overleap the boundary of the Con- 
stitution, believing the laws of every State to be 
a part of the laws of the Union. 

The second objection may perhaps excite some 
doubts in the minds of some gentlemen; but he 
begged leave to suggest a case that might happen, 
and probably will happen, in which he thought a 
State officer would be justified in going beyond 
the boundary of a State to execute his process. 
The body of the county of New York extends 
upon the water to the northeast end of Staten 
Island ; from there to Sandy Hook, is not in any 
county, but within the jurisdiction of the State. 
If the crew of a vessel lying below Staten Island 
should come up to the city of New York and com- 
mit outrages upon the citizens—say, should perpe- 
trate murder, this is an offence against the State ; 
the United States could issue no process in this 
case. The State officer therefore issues his; the 
sheriff proceeds to serve it, the crew leap into their 
boat, push off, row down below Staten Island and 
get on board their armed vessel; would not the 
sheriff be authorized to pursue them, even if they 
went without the Hook? He believed he would 
be justified in doing so; but he acknowledged it 
would not be proper to pursue them into Jersey ; 
because the Constitution makes provision for the 
pursuit of fugitives from justice seeking an asy- 
lum in another State ; but he might pursue and 
take the offender within the limits of the United 
States. He is offending against no jurisdiction, 
but pursuing an offender against a State law, 
which is a part of the United States. To illus- 
trate farther, he stated that Congress had the right 
to authorize a State officer to execute State pro- 
cess within the territory of the United States. 
Have they not the power to authorize an officer 
of the State of Maryland or Virginia to execute 
a State process within the Territory of Columbia ? 
There is nothing in the Constitution. nor in the 
acts of cession, that prevents us. If then we au- 
thorize State process to run into the District of 
Columbia, shall a murderer or fugitive from jus- 
tice take refuge here, and escape punishment, 
because he is beyond the limits of the State in 
which the offence was committed? He trusted 
that such a result would not be contended for: 
but that every gentleman would aid the object of 
the bill, which was to prevent in future the com- 
manders of foreign armed vessels from insulting 
American shipping in our ports and harbors, or 
in the waters under the jurisdiction of Congress. 

Mr. R. Griswotp.—T he remarks of the gentle- 
man have not proved to my mind that I was mis- 
taken. He supposes, in respect to the first idea I 
suggested, that Congress has a right under the 
Constitution to call out the militia to execute the 
laws of a State, because a State being part of the 
Union, so are its laws a part of the laws of the 
Union. If this proposition is true, if the laws of 
a State are the laws of the Union, they must bind 
the Union, for it is the nature of laws to bind 
those upon whom they operate. Now will that 
gentleman tell me that the laws of a particular 
State are obligatory upon the whole Union? The 
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Constitution does not bear along his idea; it only 
means that the laws passed by Congress are the 
laws of the Union. Of course no power is given 
by the Constitution to call forth the militia to 
execute the laws of a particular State. He con- 
ceives that under that part of the Constitution 
making provision against insurrections, Congress 
might call forth the militia to suppress an insur- 
rection against the authority of a State. Be that 
as it may, this bill does not contemplate calling 
out the militia for that purpose. It merely con- 
fines itself to the execution of a magistrate’s war- 
rant; therefore that part does not authorize the 
passing of a law of this kind. Mr. G. was aware 
that the militia might be drawn out to aid the civil 
arm, where it could not effect its object with the 
assistance of the posse comitatus. But he had 
always thought that the Executive of the State 
authority was the proper organ to call forth the 
militia to execute their own laws. And are the 
States to be now deprived of this power? By 
the Constitution, Congress have the power of or- 
ganizing, arming, and disciplining the militia, and 
of governing such part of them as may be em- 
ployed in the service of the United States; but to 
the States is reserved the appointment of officers, 
and training, and he had ever understood that the 
States had the right of commanding their own 
militia and calling them forth to execute their 
own laws. This being the case, where is the 
necessity for Congress undertaking to legislate on 
this point? The States having competent author- 
ity for the purpose, why not leave it tothem? If 
any States should think it necessary to call out 
the militia, they could do it with as much de- 
spatch and as effectually as the United States; 
and all of them, he believed, had laws for the 
purpose. If any of them had not, they would 
soon pass them if they saw their necessity. 
To the second objection the gentleman has re- 
but it cannot be conceived that a sheriff 
aving a warrant can ever be justified in going 
out of his jurisdiction to execute it. He admits 
that the warrant shall not run into the State of 
Jersey; not because the Constitution provides for 
reclaiming the offender, but because the jurisdic- 
tion of New York does not extend to the State of 
New Jersey. If this isa reason in that case, it 
must be a reason in this, and a sheriff cannot go 
within the jurisdiction of the United States to 
execute his warrant any more than he can go into 
that of a neighboring State. It is, perhaps, com- 
petent to Congress to pass a law to return an 
offender that has fled from justice within their 
territory; but they cannot extend the State process 
beyond what the State itself directs. They may, 
perhaps, be authorized under the authority of ex- 
clusive legislation, to pass a law directing offend- 
ers who seek an asylum in the District of Colum- 
bia, to be delivered up to an offended State. But 
that is not the object of the present bill, nor is 
there any provision of the kind contained therein. 
Entertaining these sentiments he moved to strike 
out the second section. 
_ Mr. Nicnoitson.—The gentleman does not con- 
sider the laws of the particular States as part of 


the laws of the United States, because they are 
not obligatory over the whole Union. Mr. N, 
alleged that a law passed by a State, conformable 
to its constitution, was as obligatory over all the 
people of the Union who went into that jurisdic. 
tion, as a law passed by Congress was obligatory 
over the whole people who resided within the 
United States. The laws passed for the govern- 
ment of the District of Columbia were also bind- 
ing over the whole Union, though they did not 
operate upon any person but those who are within 
the ten miles square. So the laws of every par- 
ticular State are binding on the Union pro tanto, 
for as much as they extend to. But the gentle- 
man makes no remarks upon my second observa- 
tion, that the United States have a right to allow 
the officers of a particular State to execute their 
warrants within the exclusive territory and juris- 
diction of the United States. The Constitution 
does not prohibit us from exercising this authority 
any more than the constitution of any State pro- 
hibits its Legislature from granting a similar in- 
dulgence to its neighbor. If New Jersey was to 
pass a law authorizing the officers of New York 
to pursue an offender and arrest him in the State 
of New Jersey, could it be complained of, or 
would it be said that the act of a sheriff making 
such an arrest was illegal, and that resistance 
would be justifiable? In fact, Virginiaand Mary- 
land have actually such a mutual regulation, and 
a person escaping from justice may be arrested by 
the officer under process from either State. 

Mr. J. RanDoupH said there undoubtedly were 
difficulties arising out of this subject, but gener- 
ally ry had been satisfactorily answered by his 
friend from Maryland, (Mr. Nicnotson.) The 
situation of the United States in relation to the 
individual States, it is well known, differs from 
that of every other Government under the sun. 
The waters in our harbors are generally under 
the jurisdiction of the State Governments, while 
the mouths of those harbors are under the juris- 
diction of the United States. And if the position 
is true that the United States cannot authorize a 
State officer to execute his process, when an 
offender shall have escaped into the waters under 
the United States jurisdiction, the case is irreme- 
diable. And it will be known that the most dar- 
ing outrages committed within a State are to be 
passed by with impunity if the criminal escapes 
beyond the State boundary into that of the Union. 
This was a doctrine to which he never eould ac- 
cede. He saw no good reason why a State might 
not as well have the privilege granted of execut- 
ing its process within the jurisdiction of the Uni- 
ted States, as of reclaiming offenders flying from 
justice into other parts of the Union. He deemed 
it prudent: to fortify the arm of the State with 
the strength of the United States. There is, how- 
ever, one part of the clause that had not been sat- 
isfactorily supported to his mind. He did not 
understand how the Congress could enjoin it upon 
a magistrate to call out the militia to execute 2 
State warrant. He was not satisfied either as to 
the right, the constitutionality, or propriety of the 
measure. The Constitution, when it speaks oi 
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calling out the militia, confines the object to three would struggle till the whole of our marine was 
things: to execute the laws of the Union, to sup- | annihilated, if in the contest Britain should not 
press insurrections, and repel invasions. Con- | leave usa single ship. Though we lost all, we 
gress may call forth the militia to execute the | should not lose our national honor; though we 
aws of the United States, but not to execute the | should not beat her on the ocean, we should save 
laws of a particular State. The States individ- | our reputation. But to suffer insult to be added 
ually have the right to call forth the militia of | to injury, is indeed a degradation of national 
their own States to execute their own laws, and honor, and ought never to be borne with, let it 
the United States have also the power to call | come from any nation whatever. 

forth the whole militia of the United States to! Mr. R. Griswotp did not say that Congress 
execute the laws of the Union. He had no doubt | had not power to authorize the individual States 
of the 9 omg of giving the States authority to | to send their process into the territory under the 
execute their process within the limits of the | jurisdiction of the United States. That point 
United States jurisdiction; but he doubted ex- | could not be a question on this bill, beeause that 
tremely the authority of Congress to call out the | power is no where proposed to be given. The 
militia for the purpose mentioned in the bill; that | objection was, that without having given the 
he conceived to belong to the State authority, and | State power to send its process within the United 


the State alone was competent to its execution. | States jurisdiction, you say that if the person 


The doctrine of the gentleman (Mr. R. Gais- | making the arrest, or the person intended to be 
WOLD) on another point was not so correct. It | arrested, shall be killed within the jurisdiction of 
will be recollected that the individual States the United States, it shall be justified; or if any 
could neither raise an army nor create a fleet; yet | person aiding the sheriff be killed by those resist- 
armed vessels may commit, in our waters and in | ing the civil authority, they shall be punished as 
our ports and harbors, the most violent outrages | in cases of felonious homicide. He was desirous 
upon the persons and property of the citizens; | that some efficacious mode of resisting or repel- 
and this miserable quibble is to enable them to | ling the aggressions upon our commerce should be 
elude a nation’s justice. We cannot, we are told, | adopted, and the peace and security of our coun- 
extend the jurisdiction of a State, nor aid her | try effectually secured for the future. 
with the national force; surely the lives and for-, Mr. Ext1ot.—The question has some traits of 
tunes of our citizens are not thus tamely to be | peculiar importance, and it would be desirable at 
sacrificed. | all times to harmonize the conflicting claims of 

Suppose murder to be committed in the harbor | the State and General Governments. He could 
of New York by a citizen or a foreigner not be- | have wished that the doubts upon his mind had 
longing to an armed vesse!. This may be con- | been dispelled by the ingenious explanation of 
sidered as a crime against the State, and which | the gentleman from Maryland, (Mr. NicHoison.) 
the State authority is competent to punish. But | But instead of being dispelled they were mate- 
if murder is committed by the crew of an armed | rially strengthened by his observations. We are 
vessel, is not such an armed force equivalent to | told that the laws of the Union embrace the laws 
an invading foe? If a man came from Canada | of the individual States. That the Constitution 
into Vermont, and was to commit a similar out- | gives us power to call forth the militia to execute 
rage, would not the civil power of the State ap- | the laws of the Union; but it no where says that 
prehend him, and punish him with death, if his | we may call forth the militia to execute the laws 
crime was of such enormity as to require it? And | of the particular States. Are the State laws then 
shall an armed vessel be permitted to outrage the | laws of the Union? One gentleman athrms that 
person and property of our citizens on the Atlan- | they are, and another gentleman denies it. Let 
tic shores because she has the strength? He | us inquire for a moment what is the meaning of 
would be glad to see a remedy more complete | the phrase, Union. The first paragraph of the 
than the one mentioned in this bill. He would | Constitution says, We the people of the United 
like to see such a force repelled by force, not by | States, in order to form a more perfect Union. 
the civil arm. He would like to see the armed | Again, new States may be admitted by Congress 
vessels employed in disturbing our peaceable com- | into this Union; and in section 4, article 4, the 
merce blown out of the water. He wished to | United States shall guarantee to every State in 
see our American officers and seamen lying yard | this Union a republican form of Government. 
arm and yard arm in the attack, and the question | Surely it means the combination of the whole, 
of peace or war staked on the issue, if the conduct and those only are the laws of the Union which 
of such marauders was justified by the Govern- | are made by the representatives of the whole 
ment of the nation to which they belonged. This Union. If the laws of the individual States are 
language may appear different from what he had | laws of the Union, because a State isa part of the 
constantly used ; but our situation was also differ- | Union, then every by-law of every city, borough, 
ent. Heretofore he was not disposed to engage | town, or corporation in the United States are laws 
in hostilities for the protection of our navigation ; | of the Union, for these also are parts of a State 
but we then had no maritime force. We have/in the Union. How stands the question now? 
since created one. If we had no Navy, we could | By the Constitution you have no power to exe- 
not meet them on the ocean; but having one, he | cute a State law; yet you assume that power if 
would apply it to the best purpose—that of effica- | you pass this bill. It is said the State laws are 
ciously defending our ports and harbors—and | binding over the Union. They are only binding 
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on those who reside or come within the limits of | yond its jurisdiction, to execute State process 


the State, and not on citizens residing and re- 
maining in other States without their limits. An 
inhabitant of Jersey is not bound by the laws of 
New York while he remains on this side of the 
North river. You might as well say that the 
State laws were binding upon the universe, for a 
State is a part of the universe. 

Mr. J. Ciay suggested to Mr. R. Griswo tp to 
vary his motion, so as to strike out only that part 
of the section which related to the call of the 
militia by a State magistrate, and let all that re- 
lates to the Army and Navy stand. Foralthough 
a State had the power of calling out its own 
militia to enforce the execution of her own laws, 

et she could not call upon the regular troops or 

avy of the United States, and this force he con- 
sidered as a necessary aid in the cases alluded to 
in the bill. 

Mr. R. Griswo.p intended, if the section was 
struck out, to introduce a new one in its stead, 
declaring that the State process may be executed 
within the jurisdiction of the United States on 
the seaboard, and then adding a permission to the 
State to call in the aid of the Army and fleet of 
the Union. 

Mr. J. Ranpourn asked if he understood the 
entleman right. Did he mean to authorize the 
tate officer to execute his process within the 

United States jurisdiction, and make the killing 
of the officer or his assistant a felonious homi- 
cide? 

Mr. R. Griswo_p meant to give the power to 
the State officer expressly, and in that case, if re- 
sistance be made, most indubitably it is felonious 
homicide. 

Mr. NicHOLson was not convinced by anything 
which had been said, that Congress have not the 
authority to call out the militia in order to secure 
the execution of the State laws; but he was not 
generally tenacious of his opinions, and he would 
be the last man in the world to give his assent to 
the assumption of powers not granted by the Con- 
stitution, and if any reasonable doubt existed he 
would certainly refrain from pressing the ques- 
tion. He had no objection to the alteration pro- 
posed by the gentleman from Pennsylvania, (Mr. 
Cray,) but he could not consent to strike out the 
whole section, as he conceived it gave the very 
authority contended for by the gentleman from 
Connecticut. He wished the bill to be rendered 
as efficacious as possible, and in order to remove 
the objection raised by doubts as to the constitu- 
tionality on account of calling forth the militia, 
he was willing to strike that part from the bill. 

Mr. G. W. Campseti.—This section contains 
a principle of much importance, although not yet 
touched upon by any of the gentlemen who have 
engaged in the discussion; and the manner in 
which the House may now decide thereon will 
go to fix a precedent upon which the freedom and 
independence of the individual States may be 
placed in jeopardy. 

The first object in the section is to authorize a 
State officer, acting under the State authority. to 
go beyond the limits of such, and of course be- 


a 
A 


upon an offender escaping from justice. He did 
not believe that the United States were compe- 
tent to give such authority, or that the United 
States could extend the laws of the several State, 
beyond the boundaries of the State for which 
they had been enacted. For this reason he meant 
to oppose giving this authority to a State officer, 
but he would be clearly in favor of making suc) 
provision as would more effectually preserve 

eace in the ports and harbors and waters of the 

nited States, and at the same time remove the 
doubts suggested by gentlemen on both sides. He 


would be for introducing into the bill, instead o/ | 


the present section, a provision, that when such a 
crime shall have been committed, and the party 
charged had escaped into the United States ju- 
risdiction, the State officer having ‘received the 
State process might exhibit the same to a prope: 
officer of the United States, who should issue a 
new warrant, and upon such warrant the offender 
escaping should be arrested. This he conceive) 
to be the only mode in which Congress had a 
Constitutional right to reach their object, or 
aid the State government in apprehending offend 
ers. He was clearly of opinion that the power 
of a sheriff could only correspond with those 
vested by the writ, which never did more than 
command the person to be taken, if he be found 
within your bailiwick or county ; if you extend 
his powers in the manner contemplated in the 
bill, the State officers of Philadelphia will ‘i 
despatched with State process to execute in 
Charleston. 

He had always been of opinion that each Stat 
had a right to call out its own militia to carry 
into effect their own laws, and that the United 
States cannot require it of any State officer 1 
eall forth the militia to carry into effect the law: 
of such State; but he was also of opinion thai 
Congress may authorize a State officer to cal 
upon the United States officers to aid in the ap- 
prehension of fugitives from justice; but here we 
could only authorize them, and not compel them 
to make such call; if we could, we should anni- 
hilate the very existence of the State govern: 
ments, This provision being made he would g 
further, though he was not willing to authoriz: 
every justice of the peace to call to his aid th 
military and naval forces of the United States. 
yet he was inclined to draw out this force when- 
ever it became necessary under the direction of 3 
proper officer to carry into execution a State pro- 
cess, where a State was incompetent to that object. 

He would briefly mention another objection. |: 
was to that part of the section which relates \ 
punishment in case of resistance. He conceive: 
this to be altogether unnecessary. When th 
United States authorize their officer to execu: 
a process, he is armed with all the requisite powe! 
for its accomplishment; and as long as he act: 
within the authority given to him he will be jus- 
tified in his conduct; and all who oppose him 
will be guilty of such crime as is known to the 
laws in the quarter where opposition may be 


given. This part of the bill appeared to him to 
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be unnecessary, and if unnecessary it would be | sumption of power by Congress in this case, as 
found also inconvenient. Whether the killing of | well as other analogous cases. 
the officer or his assistants was murder or man-| Some gentlemen have entertained doubts whe- 
slaughter would be determined by the facets, and | ther Congress have power to authorize a State 
the punishment in either case would be found | officer to execute process within the United States 
under the State law, adopted from the English | jurisdiction; if Congress have exclusive jurisdic- 
law, to which a court would have to turn for its | tion, it is competent for them to point out the 
decision. | manner in which it shall be conducted, and the 
Mr. NicHouson wished that gentlemen, before | persons by whom. The States of New York 
they found fault with the bill, would pay a more | and Connecticut may mutually agree that the 
particular attention to its provisions. The gen-| process of each State may take effect in the other. 
tleman last up had supposed this bill enjoined | This is a principle so plain that it cannot be 
upon the State officer, as a duty, that he should | doubted, and it never ought to have been doubted 
call in the aid of a military force to execute the | but what Congress may ia like manner permit a 
State laws. That was not the case; the bill only | State process to be executed within its exclusive 
says it shall be lawful for him so todo, It was | jurisdiction. 
observed some days since that our statutes affixed! His colleague (Mr. Nicuotson) had madea 
a punishment to the offence of resisting a civil | distinction on enjoining it upon a State officer to 
process, consisting of fine and imprisonment; but} call out the militia, and said that only gave him 
this being a different crime when attended with | the power to do so if he deemed it requisite. It 
killing, it became necessary, in order to remove | is true that it is not enjoined as a duty, but it is 
doubts as to what punishment should be inflicted, | nevertheless equally true that you assume to take 
that it be simplified and expressed in the law | away the power of a Governor of a State, and 
itself. He held himself ready to agree to the| give the authority toa justice of peace, intended 
amendments suggested by the gentleman from | by the State constitutions to be exclusively with- 
Pennsylvania, (Mr. Ciay,) which he expected | in Executive and Legislative control. He should 
would satisfy every member, except the gentle-| therefore vote in favor of striking out that part 
man last up from Tennessee. of the section, giving to judges or justices the 
Mr. Neson took this opportunity of expressing, | power of calling out the militia, while he meant 
in the most public and most explicit manner, that | to favor that part extending the power to the 
he should on all occasions vote against every | civil officer of the State to make an arrest with- 
measure which went to aggrandize the power of | in the territory of the United States, or waters 
the United States at the expense of the individual | under its jurisdiction, in cases of fugitives from 
State governments, or the authority of the people. | justice. 
It is at this day admitted that the General Gov-| Mr. Dana had no objection to the second part 
ernment have no other powersof jurisdiction than | of the clause, so far as it went to preserve peace 
what are granted by the people in the Constitu-| in our ports and harbors, or maintain the rights 
tion; that the powers not delegated therein, or| of a State against every foreign aggression what- 
rohibited by it to the States, are reserved to the | ever. The general idea of combining the force 
tates respectively, or tothe people. Thesection | of the United States, and the force of an individ- 
before the committee contains two important | ual State, he thought unobjectionable as to its 
regulations—one of which he considered as just | principle, and gentlemen differed merely as to the 
and proper; the other not, as warranted by the| detail. True, the mannerof conducting this oper- 
Constitution. Nay, it would be a direct infringe- | ation was important, and required deliberation in 
ment upon the rights of the individual States. | order to avoid the establishment of a precedent, 
The section contemplates giving authority to the | which might hereafter be drawn out to support 
State officers to call out the militia of the State | an unconstitutional authority. In respect to the 
to execute its own laws, and thereby take the| first point, calling forth the militia to execute the 
command of that force out of the hands of the| State laws, he did not see that it need be consid- 
Executive authority, where the State constitu- | ered as an insuperable impediment; because al- 
tions generally placed it. He admitted the right | though the United States could not call them 
of Congress to call forth the militia in cases of | forth to execute a State law, yet the States them- 
invasion or insurrection, and to execute the laws | selves possessed the power, and would no doubt 
of the Union ; but exclusively of these cases au-; provide for its efficacious exercise in carrying 
thorized by the Constitution, he was bold to say | their respective laws into full effect. Buta doc- 
Congress had no right to interfere with calling | trine that had been broached for the first time in 
the militia into service. The command of the| the course of this debate, was a subject of an 
militia he considered as a sovereign power, and | alarming tendency, and in his opinion was con- 
as such it could not be exercised by two sovereign | trary to the whole scope of the Constitutional 
authorities, as that would destroy the very idea | powers granted to the General Government of 
of sovereignty, which was an exelusion of all| the Union. It is said that the laws of particular 
other authority than one; the State Executive | States are laws of the United States, because the 
could not call forth the militia, and the Congress | States are a part of the Union. The Constitu- 
exercise the like power at the same time. He/| tion declares it to be the duty of the President to 
should always hold up his hand against such in-| take care that the laws be faithfully executed, 
terference with the State sovereignties, or an as-| and he is to commission all officers of the United 
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States. Is it meant that the President shall see 
to the execution of the laws of each particular 
State? This will give a vast range to Presiden- 
tial authority. But this is not all; for if you ex- 
tend your view to the end of this construction, it 
will be found that the judicial authority is coex- 
tensive, and they will pass judgment of right 
upon the State laws. It is very well known that 
the laws of the several States are of two kinds— 
part statute and part common law; and this will 
extend their jurisdiction to all cases arising at 
common law. Grant this sweeping clause its 
whole range, and it will enable the courts of the 
United States to draw every litigated subject 
within their own cognizance. This is a step 
which surely gentlemen are not prepared to take 
at this time. 

With respect to the latter part of the section, 
he was prepared to go the whole length. He would 
furnish the whole force of the United States to 
support the peace and independence of the States, 
and to vindicate Jawful commercial pursuits, 
against any or every nation that dare attack 
them. He assented to the position of the gentle- 
man from Virginia, (Mr. J. Ranpo.pn,) and was 
willing to risk the question of peace or war upon 
the issue. He was not anxious to strike out the 
section ; he did not know but it might be as well 
to recommit it. 

Mr. G. W. Campseiu explained in what he 
conceived he had been mistaken by Mr. Nicnot- 
son, and declared his willingness to go as far in 
the protection of our commerce, and preserving 
peace within our waters, as any gentleman on 
the floor; the only point in variance was as to 
the mode. He wished it might be done in con- 
formity to establisbed principles in law and in 
right reason, keeping altogether clear of Consti- 
tutional embarrassment. 

The question on striking out the second section 


of the bill was carried in the affirmative—61 | 


being in favor of, and 41 against it. 

A motion was then made by Mr. R. Griswoip 
for the Committee to rise and report the bill, with 
a view to its recommitment toa select committee. 
This being negatived— 

The Committee continued discussing the de- 
tails of the bill. 

Mr. J. Cuay proposed to amend the bill by de- 
claring that all unlawful search, or other vexa- 
tion, or impressment of any of the crew of tra- 
ding vessels coming to or going from the United 
States, should be punished in the manner defined 
in the fifth section. 

Upon some desultory conversation, and it ap- 
pearing that the idea embraced by the amend- 
ment was provided for by other words in the 
bill, the amendment was lost. 

Mr. J. Ranpowpa observed that it was not sur- 
prising so much variation in sentiment had been 
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ding against the clashing of the two jurisdictions 
in the execution of a State process. He thought 
it would be best to create the offence, and leave 
to the State the mode of punishment in ordinary 
cases; but where offences were committed by 
foreign armed vessels, he conceived the United 
States and the States might have a concurrent 
jurisdiction. 

The Committee rose and reported progress. 





Fripay, December 7. 


Mr. Jackson, from the committee appointed on 
the sixteenth ultimo, presented a bill making pro- 
vision for the application of the money heretotore 
appropriated to the laying out and making public 
roads leading from the navigable waters emptying 
into the Atlantic, to the Ohio river; which was 
read twice and committed to a Committee of the 
Whole on Monday next. 


On a motion made and seconded, that the House 
do come to the following resolution : 

Resolved, That a post road ought to be established 
from Knoxville, in the State of Tennessee, by the most 
direct and convenient route that the nature of the ground 
over which it is to pass will admit, to the settlements 
on the Tombigbee river, in the Mississippi Territory, and 
from thence to New-Orleans ; and that a post road ought 
also to be established from in Georgia, to the said 
settlement on the Tombigbee, to intersect the former 
road at the most convenient point between Knoxville 
and the Tombigbee. 

Ordered, That the said motion be referred toa 
Committee of the whole House on Monday next. 

A message from the Senate informed the House 
that the Senate will, at one o’clock this day, be 
ready to receive articles of impeachment against 
Samuel Chase, one. of the associate justices o! 
the Supreme Court of the United States, to be 
paneer by the managers appointed by this 

ouse. 
| Mr. Jonn Ranpovtpu, from the managers ap- 
| pointed on the part of this House to conduct the 
‘impeachment against Samuel Chase, one of the 
associate justices of the Supreme Court of the 
United States, reported that the managers did, this 
day, carry to the Senate the articles of impeach- 
/ ment agreed to by this House, on the fourth in- 

stant; and that the said managers were informed 
by the Senate, that their House would take proper 
| measures relative to the said impeachment, o! 
which this House should be duly notified. 

On motion, it was 

| Resolved, That a committee be appointed to 
| inquire whether any, and, if any, what, alterations 
ought to be made in the militia laws of the Dis- 
| trict of Columbia; and that leave be given to re- 
| port by bill or otherwise, 

|__ Ordered, That Mr. Lewis, Mr. Taompson, and 
Mr. Joun CAMPBELL, be appointed a committee 











disclosed. On the contrary he was surprised there | pursuant to the said resolution. 


had been so little. For he conceived it the most 
arduous task that had ever devolved upon a com- 
Mittee to report at once a bill perfectly satisfac- 
tory in its details on a subject as novel as it was 
important. The great difficulty was in provi- 


The House resolved itself into a Committee of 
the Whole on the report of the committee, ap- 
pointed on the twenty-third ultimo, “ to inquire 
into the expediency of extending the time for 
claimants to lands under the State of Georgia, 
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lying south of the State of Tennessee, to register 
ph evidences of their titles with the Secretary of 
State ;” and, after some time spent therein, the 
Committee reported a resolution thereupon, which 
was twice read, and agreed to by the House, as 
follows: 

Resolved, That the further time of three months 
ought to be allowed to claimants to lands under 
the State of Georgia, south of the State of Ten- 
nessee, to register the evidences of their titles with 
the Secretary of State of the United States. 

Ordered, That a bill or bills be brought in, 
pursuant to the said resolution; and that Mr. 
Cxiark, Mr. Currs, and Mr. Bryan, do prepare 
and bring in the same. 


DUTY ON SALT. 


Mr. Tuomas said, he rose with a view to pro- 
pose an inquiry relative to the duty on salt. On 
this article a duty of six cents per bushel was first 
laid, in the year 1790 it was raised to twelve 
cents, and in the year 1797 eight cents more were 
added, making the duty twenty cents per bushel 
of 56 lbs.; at which rate it now stands. But, as 
every measured bushel of good strong salt which is 
imported into this country will weigh 80 or 90 lbs., 
this is in reality a duty of 30 cents per bushel. 

Three years ago, when the repeal of the stamp 
act, excise, and other internal tax laws, were be- 
fore Congress, an attempt was made to reduce 
the duty on salt, and retain a part of that system. 

At that time, although he was conscious the 
duty on this article of real necessary consumption 
was too high, and fell extremely heavy on the ag- 
ricultural part of the community, particularly 
those living back from the sea-board, who were | 
obliged to use large quantities of it, for their black | 
cattle and other beasts of pasture, notwithstanding | 
the increased price at which it came to them, in 
consequence of the transportation, and the profits 
charged on the amount of duty as well as original 
cost = the several merchants or traders through 
whose hands it passed, yet he did believe it better 
to allow this duty to remain as it was, a while 
longer, rather than not be enabled to abolish that 
expensive, inconvenient and anti-republican sys- 
tem of internal taxation. 

And should it now be found, on due inquiry, 
that a reduction of the duty on this article, at this 
time, would be incompatible with the great object 
of paying off the national debt and meeting the 
other exigencies of Government, for his part he 
would not urge it; but he was persuaded this was 
not the case—he believed our finances are amply 
sufficient to authorize the measure. 

On examining the report of the Secretary of the 
Treasury he found, that besides meeting all the 
calls of Government, including the sum appropri- 
ated annually towards the reduction of the public 
debt, there is a surplus of $4,882,225 in the Trea- 
sury, and although there are several. payments to 
be made out of this sum, there will still bea large 
balance remaining. 

It also appears, from a comparative view of the 
bonded duties of the present with former years, 
that there will be an increase of revenue coming 
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into the Treasury the ensuing year, and he be- 
lieved there was no reasonable probability of any 
new causes for expenditure. 

This being the case, he flattered himself, it 
would not be deemed unseasonable or improper to 
propose a reduction of the duty, on this article of 
necessary consumption, at this time. 

With this object, however, said Mr. Tuomas, I 
wish to couple another which I consider of equal 
importance, as it respects the reputation of our 
beef, pork, fish, and butter, put up for exportation, 
as well as the health of our seaport towns, and 
searaen employed on foreign voyages. 

He said by the Treasury accounts it appears that 
the aggregate amount of salt imported into the 
United States during the year, ending the 30th 
September last, was 3,858,195 bushels of 56 lbs. each, 
of this about one fourth part or 868,355 were im- 
ported in foreign vessels. All this salt was brought 
trom foreign places, and no part of the salt pre- 
pared from the briny waters near the Onondaga, 
in New York, the various springs in the Western 
States, and the sea water of Cape Cod, Ports- 
mouth, &c. is taken into this calculation. 

Of this salt some parts came from the Swedish, 
Danish, and Dutch West Indies—other parts were 
imported from the British West Indies, and other 
British colonies, from the French West Indies, 
from Spain, from Teneriffe, and the other Cana- 
ries, and the Spanish West Indies ; parcels of the 
same salt were likewise brought from Portugal 
Maderia, Cape de Verd Islands, and Italy, an 
about 20,000 bushels of a similar kind has hereto- 
fore annually been brought from Louisiana, which 
is now a part of the United States. 

But notwithstanding all this trade in salt, to so 
many parts of the earth, the commerce in that ar- 
ticle between the United States and Great Britain 
is very extensive and important. During the 
year he before mentioned, the proportion of im- 
ported salt which was furnished by England alone, 
and of the manufacture of that country, amounted 
to 1,271,537 bushels of 56 lbs. So that it is evident 
at least one third of the salt consumed in our 
country is exported from that part of Great Brit- 
ain called England, and chiefly from those coun- 
tries of which Liverpool is the mart. 

This salt, as he understood, was prepared by the 
process of boiling the brine of the rock salt from 
Cheshire, and the waterof the sea; and on account 
of the great plenty and cheapness of coal in Lan- 
cashire, there being also, as he believed, no export 
duty laid on it, this salt was produced in abun- 
dance and sold on very low terms; it isemployed 
as ballast for British ships coming into our ports, 
and when arrived is sure to sell and pay the freight 
and frequently afford a profit; our own ships also 
very commonly take it in for ballast, and often as 
part of the cargo. 

This traffic would be perfectly fair and conve- 
nient if English salt was ofa strength and quality 
fit to preserve animal flesh for provisions. ‘But he 
was clearly of opinion, from his own knowledge, 
this was not the fact, and he had lately observed 
a discussion on this subject in the British Parlia- 
ment which confirmed that opinion. 
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The British Government long ago made a dis- 
tinction between English salt and foreign salt on 
their importation into Ireland. To encourage the | put up provisions for exportation, and also to pre- 
introduction of salt from the Bay of Biscay and | vent the evils resulting to our citizens and seamen 
the Portuguese dominions, they permitted it to be | from tainted and spoiling meats and fish. With 
imported into that kingdom at the rate of 84 Ibs. the | this view of the subject he should propose in the 
bushel, while Liverpool salt was charged with the | first place, an inquiry into the expediency of re- 
same duty of two shillings on the bushel of 56 lbs. | ducing the duty on salt generally; and, in the 
The reason of this distinction was undoubtedly | second, the propriety of making a distinction, so 
wise and cogent; experience had proved that Brit- | as to encourage the importation of strong and 
ish salt, as brought to the market, was destitute of | pure salt, in preference to the weak and impure salt 


reputation of our salted provisions in foreign mar- 
kets—to prevent the loss of property by those who 
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that purity and strength which was necessary to 
preserve animal flesh from taint and corruption, 


and fit for human food in hot climates and on long | 


voyages. 

he trade of Ireland in beef, pork, and butter, 
was of great importance, not only to that country | 
itself but to the whole navy and army of Britain. | 
To keep up the character and wholesomeness of | 
their provisions was a matter of immense national 
importance, and this could only be done by atten- 
tion to have it preserved with salt of purity and 
strength. Experience had proved that the salt 
formed by chrystalization in the open sunshine | 
on the western shores and islands of Southern 
Europe, was vastly better than that produced by 
artifical concretion, in a boiling heat over a fire | 
in the North. And the Government had with pru- 
dent discernment favored the introduction of Bay 
salt into Ireland, by permitting 84 lbs. to be im- 
ported for the same duty that was paid on the in- 
troduction of 56 Ibs. of Liverpool salt. 

The people of Liverpool have lately expressed | 
uneasiness at this partiality, and an attempt has 
been made in Parliament, so to equalise the duty, 
as to give to both Bay and English salt a fair 
competition in the Irish market. This, however, 
was repelled by the Irish members, with manly 
discernment and spirit; on the ground, that Bay 
salt was of a stronger quality, less easy to dissolve, 
and indispensable to the salters of meats; that 
English or Liverpool salt would not answer for 
this extensive and important branch of business; 
that the discrimination in favor of Bay salt was | 
politic and proper, especially connected with the 
provision trade and the health of the fleets and 
armies. 

It is my wish, said Mr. T., that such a distinc- 





tion should be made on the introduction of Eng- 
lish salt into the United States, as has been made 
by the British laws themselves, on its aye aee 
into Ireland. There certainly exists the same 
causes for it. Like Ireland, our country abounds | 
in provisions—beef, pork, fish, and butter, are 
great and staple articles of export; but their qual- 
ity is very far inferior to the provisions of Ireland. 
The putrefaction of beef, pork, and fish, to a very 
serious extent, has often occurred; the loss of the 
property thereby was great, and the reputation of 
our provisions materially affected. But that was 
not the greatest evil; there is no doubt but that 
the exhalation from tainted and corrupted meats 
and fish, in our towns as well as on board our ves- 
sels, poison the atmosphere and excite malignant 
fevers and other diseases. 

His object was to retrieve and establish the 


manufactured in England. 

He, therefore, moved the following resolution: 

Resolved, That the Committee of Ways and Means 
be instructed to inquire into the expediency of reducing 
the duty on salt, and also into the propriety of making 
a distinction in the duty, so as to encourage the import- 
ations of salt from the dominions of Denmark, Swe- 
den, the United Netherlands, Spain, France, Portugal, 


| and the British West Indies, in preference to any other 
| place or places; and that they report thereon by bill or 


otherwise, 


Mr. J. Ranvowpu said that the resolution which 
the gentleman from New York had submitted, 
and in relation to which he had favored the House 
with such copious details, embraced two objects: 
the reduction of the duty on salt, generally, and 
the encouragement of the importation of a par- 
ticular description of that article. The last sub- 
ject belonging to a class which was consigned to 
the Committee of Commerce and Manufactures, 
he should confine himself to the first branch of the 
resolution ; nor should he have troubled the House 


| at all were not the motion of the gentleman from 


New York calculated to excite an expectation, 
which he wished to repress, because he feared it 
could not be gratified. It was not to oppose in- 
quiry, but to apprize the mover and the public 
that the result was likely to prove unpropitious 
to his wishes, that he had risen. The country on 
which the salt duty fell with peculiar force was 
that middle region, near enough to the seaboard 
to be supplied altogether by importation, but too 
remote to have its consumption diminished by 
vicinage to the sea. Those whose stock had ac- 


| cess to salt water felt the duty but partially ; those 


whose situation obliged them to use salt of home 
manufacture only, not at all. Asan inhabitant 
of that distriet of country by which the duty was 
principally paid, and as a friend to agriculture, 
he had at an early period of the session, in con- 
junction with his friend the Speaker, turned his 
attention to the practicability of reducing the 
duty on salt, and you well know, sir, (said Mr. R.) 
that the result of our inquiry satisfied us that this 
desirable object was not at present attainable. He 
mentioned this to show that other members felt 
an interest in this subject, as well as the gentle- 
man from New York, although they had not 
brought it before the House. The Treasury 
statements on which that gentleman relied for 
the support of his position, that we can dispense 
with a portion of our existing revenue, establish 
the opposite opinion, beyond controversy. The 
estimated revenue of the ensuing year, after de- 
fraying the estimated expense, yielded only a sur- 
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plus of $210,000, and the specie value in the or even with all the world; for that too is possible. 
Treasury, which the gentleman had brought to | So desirous was he of getting rid of of this duty, 














his aid, was large indeed, but charged with near | that he would rather postpone the payment of the 
four millions of dollars on account of Great | public debt a little longer, than oppress the people 
Britain, Maryland, and American claims upon | with such an unequal law. Unequal and oppres- 
France, whose payment we had assumed by con- | sive as it was to his constituents, yet he was satis- 
vention with that Power. The delay of these | fied they would willingly bear it, if it should 
claims which were expected to have been paid | prove on investigation that its repeal would en- 
and for which we had made provision accordingly | danger our finances or create a failure in the pay- 
during the present year, had swelled the specie | ment of the public debt ina reasonable time. 
balance in the Treasury, but certainly had not} Mr. Tuomas had no objection to adopt the idea 
iiberated that resource. On this subject what | of Mr. J. Ranpvowru in referring the second part 
was the inference drawn by the head of that De- | to the Committee of Commerce and Manufac- 
partment? precisely the reverse of that of the | tures. 

mover of the resolution. “As the greater part of; Mr. Crowninsalecp said the effect of reducing 
‘these demands will be paid in the course of the | the duties on salt would be the loss of $220,000 
‘year 1805, the balance will not, probably, at the | annual revenue, which was more than its present 
‘end of that year, exceed the sum which it is al- | excess; and as to the four millions in the Treasury, 
‘ ways expedient to retain inthe Treasury.” The | that would speedily be required to pay the bills 
House would recollect that by our last accounts | drawn upon the Secretary on account of the pur- 
our flotilla was bombarding Tripoli. Who could | chase of Louisiana, and the whole of it was ap- 
answer for its fate? Who could undertake to | propriated. He called for a division of the ques- 
say that, before the Christmas holidays, intelli- | tion; whereupon the first part respecting the re- 
gence might not be received from that quarter | peal of the duties was referred to the Committee 
(as was the case last year) which would render | of Ways and Means. 

it necessary to impose new burdens, instead of | After this question, the second part could neither 
taking them off? The remarks which he had | be debated nor amended, and a question to refer 
offered were not in opposition to the motion of in- it was lost. 
| 





quity. He thought it his duty, and was always 
ready to go into every profitable research, whether . . 
it cea diminish, the public burdens, .or to Monpay, December 10. 
promote the agriculture, trade, or manufactures of | Two other members, to wit: Marraew WatL- 
the country. He had their interests much at | TON, from Kentucky, and NaTHanipt ALEXAN- 
heart. He was as much interested in lowering | DpR, from Novth Carolina, appeared, and took 
the impost on salt as any member in that House | their seats in the House. 
could be, but he felt it to be his duty explicitly to A message from the Senate informed the House 
state that the object at which the resolution aimed | that the Senate have passed a bill, entitled “An 
was illusory. If, however, the prosperous condi- | act for the disposal of certain copies of the laws 
tion of our affairs should experience no reverse, if | of the United States,” to which they desire the 
our Mediterranean warfare should have a speedy | concurrence of this House. 
and honorable termination, if we should continue | The said bill was read twice, and commit- 
to maintain a pacific position between the bellig- | ted to a Committee of the Whole on Thursday 
erent nations of Europe, and no unforeseen ca- | next. 
lamity should befall us, he had a well-founded ex- | Mr. Joun Ranoowpn, from the Committee of 
pectation that we might dispense with the addi- | Ways and Means. presented a bill to provide for 
tional duty of eight cents on salt, at the next | completing the valuation of lands and dwelling- 
session of Congress. houses, and the enumeration of slaves, in South 
Mr. Jackson, impressed with the importance of | Carolina, and for other purposes; which was read 
the subject, hoped it would be referred to the com- | twice, and committed to a Committee of the 
mittee ; and he would assure the gentleman from | Whole on Thurday next. 
Virginia that the district of country over the | Ordered, That the report of a select commit- 
mountains was greatly affected by the duty, for | tee, appointed on the eighteenth of October, one 
they did not procure salt in sufficient abundance | thousand eight hundred and three, “ to inquire by 
in the interior to answer their consumption; salt | what means the mail may be conveyed with 
usually sold there from 34 dollars to four, and when | greater despatch than at present, between the City 
it is considered what the merchants and traders | of Washington and Natchez and New Orleans,” 
advance was a per cent. upon the first cost, it | made the thirteenth of December, in the same 
would be readily allowed that the citizens in the | year; as, also, a supplementary report on that 
western country did not pay less than one dollar | subject, from the same committee, made on the 
per bushel. If, however, the public exigencies | twelfth of January, one thousand eight hundred 
are absolutely such as the duty cannot be dispensed | and four, be referred to the Committee of the 
with, he would be one of the first to vote against | Whole, to whom was referred, on the seventh in- 
the reduction. But the House will not refuse its | stant, a motion respecting “the establishment of 
assent to reduce the duty, because it is possible | a post road from Knoxville, in the State of Ten- 
that dangers may occur, or that it is possible we | nessee, io the settlements on the Tombigbee river, 
may go to war with other of the Barbary Powers, | in the Mississippi Territory, and from thence to 
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New Orleans; also, for the establishment of a 
post road from , in Georgia, to the said settle- 
ment on the Tombigbee, to intersect the former 
road at the most convenient point between Knox- 
ville and the Tombigbee.” 

A memorial and petition of Joseph Peppin, in 
hehalf of the Upper Mississippi Company, was 
presented to the House and read, stating that the 
said Mississippi Company are ready to enter into 
a negotiation for a compromise of their claims to 
the title of lands within the territory ceded to the 
United States by the State of Georgia, agreeably 
to the conditions and limitations of the cession of 
Georgia, with any commissioners, who may be 
authorized thereto by the Government of the 
United States, the said Mississippi Coripany re- 
serving all their rights at law, in case the com- 
promise should not te effected ; and praying that 
Congress will come to a final determination on 
the subject-matter of the said claims, during the 
present session.—Referred. 

Mr. Finptey, from the Committee of Elections, 
to whom was referred, on the thirtieth ultimo, a 
petition of sundry citizens of the county of Wash 
ington, in the State of Pennsylvania, complaining 
of an undue election and return of John Hoge, to 
serve in this House as one of the Representatives 
for the said State, made a report thereon; which 
was read, and referred to a Committee of the 
Whole on Friday next. 

Mr. Eppes, from the committee appointed, pre- 
sented a bill to amend the charter of the town of 
Alexandria ; which was read twice, and commit- 
ted to a Commitiee of the Whole on Wednesday 
next. 

A message from the Senate communicated to 
the House certain proceedings of the Senate, rel- 
ative to the impeachment of Samuel Chase, one 
of the associate justices of the Supreme Court of 
the United States. 


ADJUDICATION OF PRIZES. 


The House resolved itself into a Committee 
of the Whole on the bill establishing a court for 
the adjudication of prizes, in certain cases. 

Mr. R. Griswoxp said there was some difficul- 
ty occurred to his mind in the very outset of the 
bill. The Constitution of the United States de- 
clares that all their judges shall hold their offices 
during good behaviour. Yet the first section 
of the bill declares that the judge of this court 
shall hold his office during the existence of the 
war between the United States and any of the 
ow Powers of the States of Barbary ; and 
the ninth section goes still further in abridging 
the duration of the office, by giving power to the 
President to abolish the court when he may think 
proper. By the Constitution, the President is em- 
powered to nominate, and by and with the advice 
of the Senate to appoint judges; but nowhere, 
by that instrument, is he authorized to abolish a 
court or annihilate the office of a judge of the ad- 
miralty, as this section attempted to authorize 
him todo. He asked the gentleman who report- 
ed the bill to justify this arrangement of a judge 
of admiralty holding his office either during a 
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war, or at the discretion of the President. In or- 
der to try the principle, he moved to strike ou; 
the first section of the bill. 

Mr. Rooney did not know that he had it in his 
power to satisfy the scruples of the gentleman 
from Connecticut; but, if he had, he woutd en- 


deavor to remove them. He considered this case . 
as one sui generis, dependent upon its own pecu- | | 
> prese 
> in th 
> was | 


liar circumstances ; and he should not bring into 
view the question, extremely analogous, which 
had been so much controverted a few years back, 
but had been then set at rest, namely, tha 
judges, appointed under the law of the United 
States, when once the courts were abolished, ani 


their jurisdiction taken from them, shall not stil! | ~ 
app 
a or 
+ goo 
> offic 
» bary 
> was 


continue judges of the land, and receive a salary 
for being idle, or worse than idle. 

The case of last session, in forming a tempora- 
ry government for the Louisiana Territory, wa: 
precisely on the principle of the bill, and the gen- 
tleman will find, upon inspecting the law, that the 
judges in that Territory only hold their offices for 
four years. The tenure in that case is a term 0} 
a and is surely as strong a case as the one to 

e provided for by the bill, both courts being 
erected, or to be erected, out of the original lim- 
its of the United States at the time off adopting 
the Constitution; and he believed the Constitu- 
tion, when it declared that the Judges of the Su- 
preme Court and inferior courts should hold their 
offices during good behaviour, confined itself to the 
then territory of the Union, and not to judges out 
of the United States. There is another section 
of the Constitution which gives to Congress the 
power to make all laws necessary for carrying 
into execution the other powers granted by thai 
instrument, and under this power it becomes Con- 
gress to make provisionary regulations for tempo- 
rary contingencies, and we are authorized to e:s- 
tablish a temporary Judiciary out of the United 
States, because the exigency occasioned by the 
exercise of the Constitutional power of declaring 
war imperiously calls for it. Without such a 

rovision as that contemplated in the bill, our gal- 
ant tars would be fighting to little effect, if there 
was no judicial authority for the condemnation o! 
Tripolitan vessels after capture. The terms 0! 
the Constitution do not apply to cases of this 
kind. This question was talked over in the selec: 
committee, and the committee were unanimous 
that we were as much at liberty to fix the dura- 
tion of the judge’s office in this case as we were 
to fix the term of four years as the period of the 
establishment of the courts in Lowisiana. 

Mr. R. Griswotp said the case did not com- 
pare. The Judiciary power vested in the judges 
of the Territory of Louisiana, was not that Judi- 
ciary power of the United States mentioned in 
the Constitution, and therefore the variation of 
the tenure might be justified; but in the present 
case they wereabout tovest a judge with the proper 
Constitutional power of an United States judge, 
exercising admiralty jurisdiction, which is a reg- 
ular Judiciary power of the United States; and 
although it was to be exercised out of the territo- 
ry of the United States, it was, nevertheless, the 
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wer alluded to in the Constitution, and an in- | judiciary tribunal whatever. He should there- 
ferior court to be established by Congress, the | fore vote for retaining the first section and subse- 


judge of which is to hold his office during good | quently for striking out the ninth. 


behaviour ; and no gentleman on that floor could Mr. Ne.son, as one of the committee who had 
deny that this judge was bound in his decisions | reported the bill, begged to be oreo eae to assign 
by the laws of the United States binding on the | some reasons in its defence. He did not pretend 
district and other judges of the Union. He did | to understand the forms of proceeding in this 


not see that the point he had made out on the | body. The short time he had had the honor of a 


» present question was the same as that alluded to | seat on this floor forbade his aspiring to that 


in the repeal of the late Judiciary law. What | knowledge ; but in all the legislative bodies with 
was then contended for was the repeal of the law, | which he was acquainted, it is not deemed par- 
and not whether Congress had the power of re- | liamentary to argug against the first section of a 
moving the judges. The present was not repeal- | bill that the last section is imperfect or incorrect. 
ing a law in order to abrogate the office, but it | When a bill is to be considered by sections, the 
was creating a new court and providing for the | merits or demerits of each is to be considered by 
appointment of a judge thereto, who by the Con- | itself. Now the first section does not fix the time 
stitution is to hold his office in that court during | at which the law shall expire or the office shall 

ood behaviour. Yet this bill declares that the | cease; and although the Constitution says that 


office shall be limited to the war with the Bar- | judges shall hold their offices during good beha- 


seatiiae ce 


bary Powers. He did not think that the measure | viour, who is there here that can say that this 
was warranted by the Constitution. | office may not last during the life of the judge, 

Mr. J. Ranpoupu said that this was an old | nay, may not last to the end of time, for no man 
question in a new shape; it was not in the same | can say when the war willend? But admitting 
words, but it turned upon the same pivot. If | it to he in order to refer to theninth section while 
Congress possessed the power when a court be- | discussing the first, he would ask how did that 
came useless to abolish it, certainly they had the | infringe the Constitution? The power to abol- 
power when creating a court fora particular pur- | ish the office is fixed somewhere, and when once 
pose to declare that, when that purpose was an- | abolished, and the officer left with nothing to do, 
swered, the court should be discontinued. Where | will it be yet contended that he shall still be enti- 
was the difference between creating a judicial | tled to receive his salary? Does the Constitu- 
court now and at the end of the Tripolitan war | tion prohibit Congress from making a judgea 
(or any definite period of time) annulling it, and | justice, or a commissioner, call him what you 
specifying in the law creating the court that it | please, on an extraordinary emergency, and insist 
should cease and be discontinued at the end of | upon his holding such office during good behavi- 
the Tripolitan war, or at any definite time here- | our? He had always construed differently. The 
after? So far as related to the judges there was | idea of a tenure during good behaviour in the 
more of speciousness in the claim of him who | office of a judge was borrowed from England, 
entered into an office the term of whose exist-| and there it was considered as a great point 
ence was not defined in the law creating it, than | gained over the Crown, by which they were ap- 
of him who knew when he accepted an appoint- | pointed, and upon which they had heretofore been 
ment that on a certain contingency, or at a cer- | wholly dependant. But was it ever contended 
tain time, his office was to cease and be discon- | thatthe British Parliament, including King, Lords, 
tinued. | and Commons, were incompetent to dismiss them 
In regard to the ninth section, without seeing it from their seats? It never was so contended, nor 





in the very objectionable point of light in which | it never can be so contended with success; and 
it was viewed by the gentleman from Connecti- | though the President has not the pewer to re- 
cut, he thought the bill would be as well without | move inferior judges, yet the Legislature may re- 
it. Whatever might be the relative situation | move them with their offices, and the body of the 
which he might hold on that floor, he should al- | people may remove them by an expression of 
ways be averse to an unnecessary accumulation | their sovereign will; but perhaps these remarks 
of patronage and power in the hands of the Ex- | are unnecessary, and need not be dwelt upon. 
ecutive. ‘The salary bill the next session of Con- | He would vote against striking out the clause. 
gress, supposing peace in the meantime to be The question was taken on striking out the 
made with Tripoli, was no object. first section, and lost without a division. 

Mr. Ex.ior did not view the subject in the | Mr. Lucas moved to strike out the ninth sec- 
same point of a as the gentleman who had | tion, and assigned for reason that Congress ought 
preceded him. He did not consider the first sec- | not to attempt to do that indirectly which could 
tion as limiting the duration of the court, but | not be done directly. The fundamental principle 
merely authorizing the President, by and with |} of the Constitution was the separation of the 
the advice of the Senate, to appoint a judge of | Government. The judge, therefore, ought to be 
admiralty in the territory of some foreign nation | independent of the Executive for the tenure of 
at war with the same nation with which we are | his office; by this section he is rendered alto- 
now at war. But the ninth section gave the Pres- | gether dependant upon the will of the President. 
ident the power of abrogating this court after it | There is no limitation as to the time or to the 
should be established. He would never consent | power which the Executive may exercise over 
to give the President the power to abrogate any | the judge. He may not hold his office even du- 





ae Ys 
Raye rnd cebu 


i 


i eet 


5 
& 
4 
Sa 
4 
a 
for 





787 
H. or R. 


HISTORY OF CONGRESS. 


Adjudication of Prizes. 





ee 


Decemeer, 1804. 








ring the present war, for during the present war | be prevented by the immediate publication of the 
it is only made lawful for the President to ap- | President’s proclamation. 
point such an officer, and by this section it isalso| Mr. Lucas was not governed by jealousy o{ 
made lawful for him to abolish the same when in | the Executive in making his motion. The pres. 
his opinion it shall be proper to doso. It may | ent Executive possessed his entire confidence; 
be said that the judge cannot be removed, unless | but when we are legislating, we do not legislate 
the court is suppressed. This is but an evasion, | on the confidence we have in the Executive, but 
for the President has not the power of actually | on those circumstances which are most likely io 
removing him, yet he can virtually do so, and | procure happiness to our fellow-citizens, and se. 
the effect upon the judge is exactly the same. | cure their liberties on the basis they have them. 
This power is unconstitutional in itself, and dan- | selves established them; and my colleague wil! 
oo as a precedent. He hoped it would not | recollect that the Executive will not always be 
e granted, nor did he see any necessity for it on | filled by the same person, and that a change of 
the ground of expediency, even supposing Con- | men may produce a change of measures, if the 
= had a right to vest the power in the Presi- | man is the standard of legislation; but if we 
ent. It is well known that Congress is en- | legislate upon principles, the principles will re- 
joined by the Constitution to meet annually, and | main after the persons who propounded them are 
if the usefulness of the judgeshould cease on the | forgotten. He did not consider the inference 
cessation of the war, the inconveniences which | made by his colleague (Mr. Smu.ie) correct, for 
may ensue, or the expense which might accrue, | he did believe the officers and seamen employed 
would be short and inconsiderable, for Congress | in the marine of the United States were particu- 
will meet in nine months after the close of the | larly interested, and that they were citizens of 
resent session. It will be therefore better to| the United States. He observed, upon the re- 
eave it to Congress to abolish this court when | mark made by Mr. Ropney, that foreign nations 
they see cause for it, than transfer the power into | would be more likely to take notice of the Presi- 











other hands. 

Mr. Ropney had no great objection to striking 
out the clause, because he thought the bill ade- 
quate to its object without it. The eighth section, 
he observed, established a principle that had here- 
tofore been considered of considerable import- 
ance, viz: that a judge shall not receive a salary 
beyond the time he continues in the exercise of 
the duties of his office. The committee had sup- 
posed it possible that a speedy end might be put 
to this war, and thereupon conceived it unneces- 


sary to charge the Treasury with the payment of | 


the jndges and others compensations beyond the 
term of service. He was himself much averse 
to vesting in the President any unusual or extra- 
ordinary power; but he thought a proclamation 
by the President was an official proceeding proper 
to attract the attention of the Executive author- 
ity of foreign nations to its subject-matter. He 
was the proper organ to express the will of the 
law, and tg give information to those interested. 
Although in all human probability, the war will 
not continue long, he had no objection to the 
clause being struck out. 

Mr. Smixie said, if it had not been in the bill, 
the bill would have been well enough without it; 
but as it was in, he was not inclined, through an 
unfounded jealousy, to strike it out. He would | 
ask gentlemen to point out any probable ground 


dent’s proclamation than of a law. He did not 
see that the President would be prevented from 
issuing his proclamation in the event of peace, if 
the abolition of the court depended upon Con- 
| gress. 
| Mr. G. Griswoxp expressed a jealousy for the 
| preservation of the Constitution, and conceiving 
the proposed regulation in enmity with one of its 
most important injunctions, he hoped it would be 
struck out; and he, for one, would never give his 
consent that a judge, under the Constitution of 
the United States should hold the tenure of his 
office by Presidential will. 

Mr. Soursarp differed with gentlemen who 
thought the section a violation of the Constitu- 
tion. The law itself grew out of the exigency 
of the war with the Barbary Powers, and it so 
expresses itself. It therefore carries its own rein- 


|edy with it; during the existence of the war, and 


so long as any nation at war with the same Power 
shall consent or permit the United States to es- 
tablish a judge of admiralty within its territory, 
so long shall the office remain, but no provision 
is made for its remaining any longer. Nor can 
the judge complain of the abolition of his oflice, 
or consequent loss of salary, because he consents 
to receive it upon the terms of the law. He con- 
sidered the section a proper one, though not abso- 
lutely necessary. If peace takes place the Presi- 





for jealousy of the President in the exercise of 
this power; for he took it for granted that the 
Constitution furnished no obstacle. Its injunc- 
tions in regard to judges holding their offices du- 
ring good behaviour, extended to the courts of the 
United States, within the limits of the several 
States represented on this floor. Now the law 
itself cannot affect the person or property of any 
citizen within the United States, and as its use- 
fulness may suddenly cease after the close of the 
session, he did not see why we should subject 
ourselves toa single dollar’s expense, which might 


dent will be the first person to know it, and his 
proclamation of the cessation of the court will 
render it of greater notoriety than any law can 
pene render it. One more observation, and he 

ad done. It may be suggested in favor of a de- 
terminate abolition of the court, that the judge 
may become arbitrary, and the court prove inju- 
rious, in which case the sooner it was abolished 
the less would be its evil. 

Mr. Dana thought the section very objectiona- 
ble. It is true it does not say that the judge shall 
hold his office during the pleasure of the President 
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and no longer, in those precise terms, but it says 
what is tantamount, that when, in the opinion of 
the President, it shall be proper so to do, it shall 
and may be lawful for him, by proclamation, to 
abolish the said court. This is not the precise 
form of expressing the pleasure of the Crown; the 
President must manifest his pleasure by procla- 
mation; the Crown might manifest its pleasure 
privately before the act of settlement; buié the 
ower of the judges, in both cases, is held by the 
oose and insecure tenure of will and pleasure. 
Gentlemen cannot set up a good distinction be- 
tween judges of courts of admiralty, acting within 
or without the boundaries of the United States; 
and, if you once declare that the President shall 
have power to dismiss one of your judges, nothing 
can prevent you from giving him power to dismiss 
them all. The principle, once established, goes 
through. For his part, he was decidedly against 
ranting such power. The question ought not to 
i considered for a moment on the light ground 
of being a good ora bad bargain for the judge; 
but on the broad and solid ground of preserving 
what remains of the due administration of justice. 

Mr. Ropney would not have risen again but in 
consequence of Mr. Dana’s remarks and refined 
distinctions where there was no difference. The 
bill provides that the judge shall receive his sala- 
ry as long as he has jurisdiction, and that juris- 
diction is limited by the duration of the war. 
This itself is a limitation of the office. The Pre- 
sident has no power over the individual person of 
the judge; he cannot turn out A and put in B. 
So the tenure is not precarious; it is fixed, and 
depends upon the abolition of the jurisdiction; 
and that principle is strictly conformable to what 
was formerly decided to the general satisfaction 
of a great majority of the people. 

The observation of the gentleman from Con- 
necticut (Mr. R. Griswotp) respecting a distinc- 
tion between judges within the limits of the Uni- 
ted States and within the Territory of Louisiana, 
concluded nothing; for he will find the judges of 
that Territory exercising all their functions under 
the Constitution and the laws of Congress; and 
he believed there was a time when the gentleman 
had thought differently on the subject before the 
Committee. He referred to the yeas and nays 
called on passing a bill limiting the duration of 
office in respect to the judges or justices of the 
Territory of Columbia, by which they are con- 
tinued in office for the term of five years only, 
while the Constitution declared, as it does now, 
that judges of the supreme and inferior courts 
shall hold their offices during good behaviour. 
He hoped the gentleman would abandon the idea 
of the officer continuing to receive a salary after 
the office was abolished. 

Mr. Dana had no idea of an officer totally des- 
titute of office, receiving a salary, but until he was 
divested of all official authority, he ought to be 
independent, and salary was but a mere contin- 
gency. 

Mr. J. RanpDo.pu said that the first section es- 
tablished the court during the continuance of the 
Mediterranean war, and the ninth gave a power 
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to the President to abrogate it at his discretion. 
He thought the section, to say the best of it, su- 
perfluous. So soon as we, or the nation within 
whose limits this court shall be erected, shall have 
made peace with Tripoli, its jurisdiction would 
terminate by the provisions of the bill itself. It 
might indeed be expedient to prolong the exist- 
ence of the court beyond the term contemplated 
by the bill, but no circumstances could arise which 
would render it necessary to shorten it. 

Mr. Eustis thought the judge ought to hold 
the office during good behaviour, and yet this 
section makes him dependant on the Executive. 
Congress could not vest the Executive with any 
power which they had no right to exercise them- 
selves, yet this section proposes to do so; and, on 
this precedent, occasion may hereafter be taken 
to frustrate and contravene the Constitution in its 
most important regulations. 

Mr. Jackson meant only to make a single ob- 
servation, with a view of rescuing the section from 
the inconsistency charged upon it by Mr. Eustis. 
The first section was not at variance with the last. 
The first declared the duration of the office to be 
during the war; the last, that the President may, 
by proclamation, abolish the court. There might 
be something formed as a substitute to designate 
the precise duration of the court, as, from the 
mode of expression used in both sections, it seem- 
ed not sufficiently definite. 

Mr. Grece would vote for striking out, unless 
his colleague (Mr. Lucas) would modify his mo- 
tion, for he would never vote to vest the President 
with the power intended to be given by the ninth 
section; yet he thought that a modification of the 
clause would cure the defect without striking out. 
If the time was precisely defined for which the 
court should continue, the President might notify 
the expiration of the office by proclamation. 

Mr. R. Griswo cp said, the gentlemen who ad- 
vocate this measure appear to differ in this con- 
struction. Some entertain an opinion that the 
first section does not limit the tenure of the office 
of the judge; other geutlemen think the office 
limited by that section to the duration of the war. 

He thought the first section explicit, that the Pre- 
sident should appoint a judge of the admiralty 
during the existence of the war, and, in conform- 
ity with this idea the second section was penned. 
The said judge shall exercise the admiralty juris- 
diction for trying captures in the said war; these 
last words show expressly the limitation of the 
law. The true and fair meaning of which is, that 

the judge shall hold his office during the war, and 
no eaer: The ninth section gives the power 
to the President, of shortening this period, and it 
was this power he believed the Constitution never 
meant should be exercised by the Executive. As 
to the observation about the judges or justices of 
this District, it did not bear on the present ques- 
tion, the Constitution providing only for the ten- 
ure of offices held by the judges of the supreme 
and inferior courts of the United States, and not 
for justices of peace; besides, in the District of 
Columbia, the Constitution gave them the power 
of exclusive legislation. 
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Mr. J. CLay would vote for striking out, with a 
view to add a new section in its stead. 

On the question to strike out the ninth section 
the House agreed thereto without a division, and 

Mr. J. Cuay moved a new section declaring 
that the existence of the court should terminate 
with the war, and that the President should make 
proclamation of that event. 

This section was agreed to—ayes 51, noes 45. 

No other amendments being made, the Com- 
mittee rose and reported progress. 





Tuespay, December 11. 


The Speaker laid before the House a letter ad- 
dressed to him from George Washington Parke 
Custis, chairman of a meeting of the inhabitants 
of the county of Alexandria, in the District of Co- 
lumbia, enclosing sundry resolutions of the said 
inhabitants, expressive of their disapprobation of so 
much of a motion now depending before the House, 
as relates to a recession of jurisdiction to the State 
of Virginia, of that part of the District of Colum- 
bia which is contained in the county of Alexan- 
dria, aforesaid.— Referred. 

On motion of Mr, Ear xe, it was 

Resolved, That acommittee be appointed to in- 
quire into the expediency of granting to persons 
claiming lands in the Mississippi Territory, by 
virtue of any British or Spanish grants, farther 
time for registering their claims agreeably to an 
act passed the third day of March, in the year one 


act regulating the grants of land, and providing 
for the disposal of the lands of the United States 
south of the State of Tennessee.” 

Ordered, That Mr. Earue, Mr. ALpxanper, 
Mr. Tissits, Mr. Wivson, and Mr. Lyon, be ap- 
pointed a committee, pursuant to the said resolu- 
tion. 

The proceedings of the Senate communicated 
yesterday by their Secretary, relative to the im- 

achment of Samuel Chase, one of the Associate 
Yasin of the Supreme Court of the United States 
were read, and are as follow: 


“ In Senate of the United States—High Coutr of Im- 
peachments, Monday, Dec. 10, 1804. 


“THE UNITED STATES US. SAMUEL CHASE. 


“ Resolved, That the Secretary be directed to iscue a | 
summons to Samuel Chase, one of the Associate Jus- | 
tices of the Supreme Court of the United States, to an- 
swer certain articles of impeachment exhibited against 
him by the House of Representatives, on Friday last. 
That the said summons be returnable the second day 
of January next, and be served at least fifteen days be- 
fore the return day thereof. 

“ Ordered, That the Secretary carry this resolution to 
the House of Representatives. 


“Attest : SAM. A. OTIS, Seeretary.” 

Ordered, That the said proceedings of the Sen- 
ate do lie on the table. 

The House resumed the consideration of the 
bill establishing a court for the adjudication of 
prizes in certain cases: Whereupon so much of the 
said bill, as amended, as is contained in the ninth 
section thereof, was recommitted to Mr. Ropney, 
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, te question of recession had been investigated 
thousand eight hundred and three, entitled “An 
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Mr. Jackson, Mr. Batpwin, Mr. Lucas, Mr. Nev. | 4 easion 


son, Mr. Larnep, and Mr. Lownpes. 

Mr. Nexson, from the committee appointed op 
the sixth instant, presented, according to order, , 
bill for the relief of Samuel Carson; which wa; 
read twice and committed to a Committee of th: 
Whole to-morrow. 

A message from the Senate informed the Hous: 
that the Senate have passed the bill, entitled “Ay 
act concerning dréwtasks on goods, wares, and 
merchandise, exported from the district of New 


Orleans,” with several amendments; to which | 


they desire the concurrence of this House. 
POTOMAC RIVER. 


The House again resolved itself into a Commit. 
tee of the Whole on the bill amthorizing the Cor. 
poration of Georgetown to make a dam or cause- 
way from Mason’s Island to the western shore o/ 
the river Potomac. 

Mr. Macon gave it as his opinion that it woull 
be improper at this time to take up the subject, 
as there was a motion on the table to recede the 
territory of the District back to the jurisdiction 
of the States out of which it had been carved. [i 
it is intended to recede the territory, it woul( 
certainly be better to recede with as few encun- 
brances or alterations as possible; indeed, the 
striking propriety of the business taking the course 
he had just mentioned, had led him to expect that 
the present bill would not be again agitated until 


and decided. He would therefore move that the 
Committee rise and report progress. 

Mr. Smi.ie voted against going into a Con- 
mittee of the Whole, on the ground mentioned by 
the Speaker. If it be the intention of the Legis- 
lature to recede this territory, there was certainly 
no necessity of discussing the propriety of erect- 
ing a causeway ; if it be not the intention, when 
this is manifest it will be time enough to consider 
the bill beforethem. From what he had observed 
on the part of the inhabitants of the District o/ 
Columbia, there seemed to bea disposition, if not 
a determination, to give Congress as much trouble 
in legislating for them as they had for all the rest 
of the Union. During the present session, this 
single ten miles square had occupied as much o! 
the time of the House as the whole of the United 
States, whose general and important business wa: 
daily caused to be suspended for the local con- 
cerns of this place. From observing this to be 
the settled course of proceeding, he was convince! 
that Congress must do one of two things, either 
recede them to their respective States, or put them 
in a situation capable of managing their own al- 
fairs,in their own way. The daily pay of the 
members amounted to a considerable sum, and 
the length of time consumed on every trifling ap- 
plication for want of some member able to explain 
the true situation of the District, occasioned by its 
unrepresented state on this floor, were evils much 
to be lamented, if they could not be remedied. He 
thought members could hardly justify the waste 
of time, intended to be devoted to the public, 
whatever they might think of the expense it oc- 
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casioned. He hoped the Committee would agree 
to rise. 

Mr. Lewis did not think it fair to anticipate 
the opinion of the House on the subject of reces- 
sion, which he considered would be the effect of 
the Committee’s rising. If, however, the Com- 
mittee shall determine that they would not, at this 
time, discuss the present bill, he had no objection 
to enter on the consideration of the other subject. 

Mr. Netson thought this the proper time to 

® discuss this question, even in preference to that 
| of recession. It appears from the petition of the 
inhabitants of Georgetown, that the channel of 
the river,on which the salvation of that town 
depends, is filling up daily ; that the mass of mud 
would soon increase to such a degree as totally 
to ruin the navigation to that port. If even it 
should be agreed by Congress to recede the terri- 
tory to the States of Virginia and Maryland— 
which he wished and hoped in God would not be 
the case—it would be late in the session, and in 
all probability, at a time when neither of those 
State Legislatures will be in session. Supposing 
both States were willing to accept the recession, 
which he believed would not be found to be the 
case, the petitioners could not apply to the Vir- 
ginia Legislature until next December, as their 
session began in that month, nor to Maryland 
until next November. A twelvemonth’s delay 
might defeat the object altogether, for the petition- 
ers assert that it requires immediate exertions to 
prevent the channel filling up altogether. 

Again, if the question of recession must be first 
decided, he saw that it would be an everlasting 
obstacle to the consideration of the poet of 
the measure contemplated by the bill. Suppose 
a number of gentlemen, opposed to the considera- 
tion of the question on recession, should join with 
those opposed to the erection of a causeway, the 
subject will never be called up, neither at this, or 
any future session. When a petition is presented 
from Georgetown to be allowed the object of their 
present prayer, it is in the power of any gentle- 
man inclined to vote against that measure, to lay 
on the table a motion for recession, and the two 
will sleep side by side on your table till the rising 
of Congress. Thesame argument for this course 
of proceeding will have as much weight at any 
future period as at the present time. Hence he 
inferred that now was the proper season for in- 
vestigation, and the sooner a decision was obtained, 
the better. He did not think the subject of reces- 
sion ought to have been introduced on the pres- 
ent occasion, as it did not necessarily connect 
itself with an improvement of the navigation of 
the Potomac. 

Mr. Macon had stated his reasons for making 
the motion, and the gentleman from Maryland 
(Mr. Netson) had replied that the main question 
would be eternally suspended, if his (Mr. Ma- 
con’s) arguments were allowed to prevail; this 
did not appear to follow from the premises. If 
there is a majority in favor of the causeway, and 
the minority attempt to defeat the will of the 
majority by introducing the question of recession, 


nothing is more easy than to remove that or any 
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other obstruction thrown in their way. The ma- 
jecty may call up the motion made by my col- 
eague (Mr. Stanrorp) to recede the jurisdic- 
tion to Maryland and Virginia this day if they 
please ; and when they have it before them, it is 
an easy matter to reject it, and proceed to their 
favorite measure of damenday up the western half 
of the river. 

Mr. Netson.—Mr. Speaker tells us it is easy 
for a majority to reject anything they disapprove ; 
true, but when a motion has obtained access to 
your table, it would be deemed ill-manners for 
any gentleman but the individual who introduced 
it, to call it up to the attention of the House with 
a view toturn itout of doors. Politeness, or com- 
mon civility, will permitevery gentleman to carry 
on the business he introduces here, in his own 
way ; it was for this reason that he had said it 
never would be called up, but stand an eternal 
obstacle in the way of the required improvement. 


Mr. S.Loan reminded the Committee of an old 
saying: “ The time present only is in our power, 
the future we know not of.” The time present 
then, is the time to redress the grievances of the 
suffering part of this community, and as the citi- 
zens of Georgetown were really embarrassed, and 
their apprehensions excited of greater danger, he 
hoped the Committee would proceed with the 
business. 

Mr. Stranrorp seldom troubled the House with 
any motion; but the one alluded to by his col- 
league, (Mr. Speaxer,) he had brought forward 
from asenseof duty. The reiterated applications 
of the inhabitants of this District for Legislative 
provisions, he had always listened to with atten- 
tion, and he had no objection to proceeding in the 
discussion of the present bill, convinced that it 
would only serve to show the necessity of re- 
ceding the territory. From all that had hitherto 
been done, it was apparent that they could not 
attempt to accommodate one part of the District 
without drawing forth petitions against the same 
from another part. Counter-petitions were con- 
stantly coming in. He was willing to hear every- 
thing, but he did not believe the House could agree 
to anything, and it was not to be wondered at 
when the inhabitants could not agree among them- 
selves; or, if the House agreed at this time rela- 
tive to the objects of the bridge company and the 
causeway petitioners, it would be, he suspected, 
to do nothing in either case. All this tended to 
evince the ny of adopting the resolution he 
had laid on the table to recede the territory to the 
States of Virginia and Maryland, who would then 
have competent powers to gratify both parties, if 
they deemed it expedient, of which he was con- 
vinced they were better judges than this, or any 
future Congress was ever likely to be. 

The question on the Committee rising was taken, 
and lost—only forty-three members voting in th 
affirmative. a 

Mr. Macon then proposed to amend the bill in 
such a way as to provide for regulating the ferries 
that might be established across the eastern part 








‘of the stream to the causeway, and applying the 
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fund arising from the same for the purpose of keep- 


ing the causeway in repair. 

r. Lewis did not consider it useful to travel 
over the ground assumed on a former occasion, 
but would confine himself to state to the Com- 
mittee some information he had acquired since, 
in respect to the damage the Eastern Branch or 
the port of Alexandria was likely to sustain, as 
had been alleged. Before the year 1784, the chan- 
nel on the western side was so shallow that ves- 
sels only of very ordinary burden could pass, while 
on the Maryland side vessels of great draught of 
water could easily pass up to Georgetown. The 
uncommon hard Winter of 1783—4 was followed 
in the Spring by the greatest torrents ever known 
in the Potomac. The bodies of ice were of im- 
mense magnitude, and many of them lodged upon 
the island, and under the rocks of its bed. prising 
with a force beyond all credibility: it tore the 
rocks asunder and pressed them over into the new 
channel, occasioning a rise of thirty or forty feet 
on the Georgetown shore. On the Virginia side 
the torrent also forced itself and deepened that 
channel, while it left a vast quantity of mud, rocks, 
and sand, in the eastern channel, which has been 
constantly accumulating since that period. The 
situation of the present bar is at the meeting of 
the two arms of the river, below the island, and 
does not permit the passage of vessels over it 
drawing more than twelve feet water. The con- 

uence of this alteration in the bed of the river 
below the island has been to narrow the mouth 
of the Eastern Branch, but it had no effect upon 
the harbor of Alexandria. This may serve to 
explain what may be the effect of opening the 
old channel in the way proposed: it may operate 
to widen the mouth of the Eastern Branch har- 
bor, but it cannot injure Alexandria. 

With regard to the objection stated by his col- 
league, (Mr. PvLarer,) in relation to the power 
given to the Corporation of Georgetown to tax 
the additions to that town, he could assure the 
Committee that almost every person in Georzge- 
town had signed the petition ; and as no objection 
had been made by any portion concerned, (though 
the bill had been a long time before the Commit- 
tee,) he considered it a tacit acknowledgment on 
the part of those who had not signed the petition 
that they wished the measure might be adopted 
and carried into execution. He felt particularly 
solicitous for the erection of this dam, as it regards 
the interests of the citizens in the western parts 
of the States of Virginia, Maryland, and Pennsyl- 
vania ; for if no steps are taken to improve the 
navigation below Georgetown, the navigation will 
soon become so shallow as not to permit sea-ves- 
sels to come to Georgetown to carry off the prod- 
uce which may descend by the Potomac and its 
improved canals. The destruction of George- 
town will follow the loss of the navigation, and 
the Western farmers will lose a choice of two rival 
markets. 

While he was up, he would add a few words 
with respect to the right which Congress have to 
legislate on this subject. He differed entirely from 
those of his colleagues who held that Congress 
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had no jurisdiction over the river Potomac, be- 
cause it never was ceded by Virginia. The State 


of Virginia ceded to her dividing line, and it wa; | 


immaterial whether that dividing line was high. 
water mark on her shore or the middle of the chan. 
nel; for as Maryland has ceded all she had, she 
cedes up to the Virginia line, wherever that may 
be; for he held it to be sound law that you coul( 
not convey a body of territory without conveying 
all its appurtenances, unless expressly reserved, 
and neither State had made a reservation of any 
right, or a part of any right. Suppose A and B 
should hold two adjoining tracts of land, and A 
should sell to C all the tract he held, and B shoul 
also sell to C all his adjoining tract, would not 
the whole of the property of A and B thereon, 


exclusively in C; and if a road passed along the 
line of A upon the land of B, or part on each o! 
their lands, would it be contended that C could 
not keep it in repair, or improve it for his own and 
his neighbor’s accommodation, without obtaining 
the consent from A and B every time an im- 
provement was required? This statement he con- 
sidered as a full reply to all that had been urged 
on this head, and he concluded with repeating his 
former wish that the bill might be speedily passed 
into a law. 

Mr. Ciarxk.—When this bill was under con- 
sideration, some days past, I endeavored to show 
(and hope with satisfaction) that Congress had 
not the power of legislating on this subject. The 
grennd I then assumed, was, that Virginia had, 

y contract with the State of Maryland, before 
the cession to the United States, acquired the right 
of highway on the river Potomac, which she has 
never granted. It ft now unnecessary to inquire 
into the reasons of this policy; it is sufficient for 
our present purpose to say it is the fact. 

In retracing this subject, I find my arguments 


cles of Agreement between the States of Mary- 
land and Virginia, and this circumstance is the 
only inducement for my troubling the Committe: 
again. The sixth article of the Agreement de- 
clares that “the river Potomac shall be considered 
as a common highway for the purpose of naviga- 
tion and commerce to the citizens of Virginia and 
Maryland, and of the United States, and all those 
inamity with them.” The eighth article declare: 
that “all laws and regulations which may be ne- 
cessary for preserving and keeping open the chan- 
nel and navigation of the river shall be made with 
the mutual consentand approbation of both States.” 
If a doubt remained, therefore, it appears to me 
this must remove it, and time will be spent in vain 
to illustrate the subject. 

My colleague (Mr. Lewis) supposes, that as the 
two States have ceded the territory, all that either 
or both possessed passed by the grant; but let it 
be recollected this was a several and not a joint 
conveyance, and nothing more passed than is em- 
braced by the terms of the grant; and Virginia 
has expressly limited it to her territory, and cau- 
tiously avoids yielding any right she had acquired 
from the State of Maryland. Here, Mr. Chair- 
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of what nature soever it might be, vest solely and | 


very much strengthened by examining the Arti- 
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map, they distinguish between what they call an 
improvement and an obstruction of the naviga- 
tion—the one they contend they have the right 
todo, but the other they have no power over.. This 
admission, in my conception, surrenders the ques- 
tion ; for, if we have the power of legislating on 
the subject, we can make any regulations we please, 
and indiscriminately improve, alter, or construct. 
It seems a little remarkable that gentlemen wish 


; | © to improve a property they have no title to; and 


it does not appear a conspicuous mark of under- 
standing to begin at the wrong end to improve, 
and then contend about the right. 

Mr. Newson did not expect that this point 
would have been brought up again, but since it 
had so happened, he felt a propriety, not to say a 
e had urged 
before, and adding some further reasons to show 
that Congress had the right, and exclusive right, 
of jurisdiction over all that part of the river Po- 
tomac within the District of Columbia. The bur- 
den of the,song appears to be this: that because 
the States of Maryland and Virginia entered into 
compact before the formation of the present Con- 


* stitution, by which it was agreed that the river 


should be considered a common highway, and as 
both possessed the right of way, it was a joint 
right, which, as they did not jointly convey the 
right, has never been ceded to the United States. 


’ Does the gentleman (Mr. CLark) mean to say 


that the States of Virginia and Maryland had not 
the power of granting this joint right? If he 
does not assert this, or if he admits they had the 
wer, we shall be able to demonstrate that they 
ave granted it to Congress, After two States 
have made a division of a part of each of their 
particular property, cannot they mutually give to 
another the property they have thus acquired ? 
Surely common sense cannot deny them the right 
so to do: if you cannot grant away a right, it is 
no right, for a right cannot be complete if it can- 
not be convgyed to another; the very idea of a 
right implies the power of disposal. They say 
that Maryland had the exclusive right of navi- 
gating the river Potomac, and that she gave by 
compact a qualified property in that exclusive 
right to Virginia. Cannot Virginia convey this 
ualified right? If one holds a right to an estate 
or life or a term of years, is it not as competent 
for the party to convey such right, as it would 
be to convey an estate in fee simple? Whether 
the right be a special right, or a limited right, or 
of whatever nature it be, every man has a right 
to convey it to another, unless there be exceptions 
or reservations; but in the compact between Ma- 
ryland and Virginia there are no reservations or 
stipulations that ansinge or preclude a convey- 
ance. Then he asked them to propound this case: 
Maryland has a common right with Virginia in 
the Potomac, and Maryland declares that she 
gives up all her right to ten miles square of her 
territory—the Potomac is a part—Virginia also 
says that, so far as she has a right, she gives it u 
also. Well, then, both States have given up their 
respective rights. Does not the relinguishment 
of their rights by both States produce the same 
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effect as if it had been done by a joint instru- 
ment? Maryland, he asserted, had given up her 
right; no matter whether it was a real right or 
qualified right, she gave up all but what she had 
conveyed to Virginia, and Virginia has given up 
all she possessed. 

Mark the reverse—if Virginia has not ceded her 
right in the Potomac, and Maryland. hers, to Con- 
gress, then this is not a district of territory within 
the meaning of the Constitution ; and if it be not 
the Constitutional district, we have no right to 
exercise any other jurisdiction here than what we 
exercise in common for every other part of the 
United States. For, if the District be separated 
by the Potomae, it is not one district, but two dis- 
tricts, and the Constitution does not give Con- 
gress power to assume exclusive jurisdiction over 
two districts. If, however, the State of Maryland 
has ceded the Potomac, and it runs up to the Vir- 
ginia territorial line, then the district is but one 
district, though it consists of parts taken from two 
States. He felt a difficulty in defining this idea, be- 
cause, whena thing isself-evident,it renders it hard 
to prove what is so palpable, and a multitude of 
words rather tend to confuse than clear the point. 
But what he understood was, that when several 
tracts of land were joined altogether, they are not 
separated by the water courses or anything else 
crossing or traversing the same; then the juris- 
diction of Congress runs as well upon the bed of 
the river as its banks, and so over the whole ten 
miles square; if this idea was correct, Congress 
had assumed the exclusive jurisdiction over no 
more territory than they had a Constitutional 
right to acquire. He might be mistaken in his 
opinion; he therefore urged his arguments with 
great diffidence. He was liable to error, and that 
very often ; and it may be the case in the present 
instance. But he must acknowledge that he had 
not as yet heard anything that satisfied his mind 
that he had been wrong. He therefore still hoped 
that the bill might pass into a law, from convic- 
tion that it would be a great benefit to all persons 
residing upon or near the waters of the Potomac. 

Mr. J. Ranpowrn had hoped that the very per- 
spicuous statement of his colleague (Mr. CLarKk) 
when the subject was last under consideration, had 
satisfied the most incredulous that Congress were 
not competent to pass the bill before them. In- 
deed, he had hoped that the bill would have been 
suffered to sleep through the rest of the session, 
and the House no more troubled on the subject. 
The reasoning of the gentleman last up was to 
his mind utterly fallacious and inconclusive. The 
district was not necessarily divided into two 
bodies politic, because of the intervening jurisdic- 
tion of Virginia over the Potomac. Did Massa- 
chusetts constitute two States, because its parts 
were completely separated by New Hampshire 
through which you must necessarily pass to get 
into Maine from old Massachusetts, as it was 
called? For the purpose of division the mathe- 
matical line which marked the boundary between 
the two States of Maryland and Virginia was 
equivalent to the whole breadth of the Potomac. 
Qn the ground of natural right, Congress could 





799 


HISTORY OF CONGRESS. 





H. or R. 

not obstruct the navigation of the river. They 
could not do it without admitting the right of 
Virginia and Maryland to raise obstructions above 
and below. Those States had as good a claim to 
stop the passage of ships of the United States as 
Congress had to interrupt their batteaux. But 
gentlemen say they are not stopping the naviga- 
tion, they are improving it. How? by damming 
up the best channel. Did not this justify any 
species of obstruction? It was only to term it an 
improvement, and every objection was silenced. 
Whatever might be the decision of the House, he 
trusted no member from Virginia would be found 
to concede her right over the Potomac. He hoped 
also that the subject would be suffered to remain 
at rest until the question of recession was de- 
cided ; but; in whatever shape it should appear, 
he should always protest against it, as a violation 
of the rights of the State which he represented. 

Mr. NeEtson would briefly reply to what had 
been said in relation to two districts being but 
one district. The fact was, as had been often 
stated, that two parts of the District had been 
separately granted by Maryland and Virginia; 
that, if these two parts touched each other and 
left no interval, they became one district; but if 
there was an interval between them, such as the 
river Potomac, they were two districts, and over 
two districts Congress had no authority toassume 
exclusive jurisdiction. But he thought the gen- 
tleman from Virginia had evaded an answer to 
the position that Congress cannot exercise pow- 
ers of exclusive legislation over two districts. 
What had been said of Massachusetts and Maine 
being one State, although separated from each 
other by New Hampshire, did not apply; they 
might be, and in fact were, a body politic, not- 
withstanding the geographical separation of the 

arts. A nation and its territory, like the United 

tates and Louisiana, were a body politic, but the 
decision of the present question does not depend 
on things like these. The jurisdiction given to 
Congress by the Constitution over one district of 
country can never be considered a jurisdiction 
over two separate districts. True, if both parts 
join together, they are but one district; yet, if 
they are separate, they are two districts. 

What has been said of Virginia’s holding the 
right of free navigation under the law of nature 
and of nations was an opinion different from that 
he held ; but it would take such a length of time 
to discuss that point, and recite his authorities, 
that he was induced to give it the go-by, with 
one single remark. It was not the understanding 
which the States of Virginia and Maryiand had 
at the time of entering into the compact for the 
free navigation of the Potomac, Pocomoke, and 
the mouth of the Chesapeake bay. By that instru- 
ment, it would appear that their right of naviga- 
ting these waters was the result of compact, and 
did not grow out of the law of nature, or the code 
adopted by the nations of Europe. 

But suppose his ideas not to be correct, still he 
would contend that what was proposed to be done 
by the inhabitants of Georgetown was within the 
power of the United States Legislature, inasmuch 
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as it goes to amend and make better the naviga- 
tion of the Potomac. Indeed, any stranger stand- 
ing by and hearing the debate which had taken 
place would suppose that the advocates for the 
dam were disposed to obstruct the navigation o/ 


the river in such a manner that no other vessels | 7 
than those eon Georgetown should be | 7 
y Mason’s island. This, how. | — 


permitted to pass 
ever, was by no means the intention. 
cluded with observing, that, to him and his con. 
stituents, it was really a matter of great concern; 
and he believed it to be equally important to al/ 
the upper country of Maryland, and part of Vir- 
ginia and Pennsylvania—all in Pennsylvania 
within twenty miles of the south line of tha 
State, and all the inhabitants of Virginia between 
the ridge dividing the head-waters of Rappahan- 
nock and James rivers from the Potomac. If, by 
inaction or refusal, the channel to Georgetown 
should be suffered to fill up, he would not give a 
single farthing for all the improvements mad: 
upon the canal navigation. The Potomac Com. 
pany may as well be abolished at once, for there 
will be an end to all the advantages they have 
heretofore calculated upon, and which had been 
the inducement for them to expend so many my- 
riads of dollars on their improvements. He could 
not restrain himself from expressing his anxiety 
that the bill should pass, and this he still thought. 
as he had before declared, to be the proper time. 

Mr. Lucas.—The question is, whether we can 
authorize the inhabitants of Georgetown to im- 
prove the river at their own expense? And it 
appears, from the statements made in the course 
of the argument, that the Potomac was within 
the charter bounds of Maryland, and not within 


the charter bounds of Virginia; and unless Mary- 


land had ceded the right of navigation thereon to 
Virginia by compact, Maryland would yet have 
been as the sole owner of the soil, also the sok 
owner of the river. What Maryland gave t 


Virginia was not a title to admitsthem to the 


right of ownership; they granted only a qualified 
right, and reserved the territorial right, and if so 
Virginia has never possessed more than a quali- 
fied right. Let it be inquired, what right is that? 
and it will be found to be merely the right of fre: 
navigation. That is nothing more than the right 
of passage over the soil of another, or, as it i 
termed by the civilians, the right of servitude 
It is not a right in the territory, but merely a righ 
of usage across the soil. If, tor example, an allu- 
vion was to form an island in the Potomac, woul( 
Virginia claim it as joint owner of the soil? She 
would not, because she has no other claim than 
what is declared in the compact; that being onl) 
a qualified right, she is not joint owner; of course 
Maryland being the sole owner of the soil migh: 


convey her whole territorial right, subject only to 


the qualified right of Virginia, viz: the right 0! 
navigation. If the right of fishery, or any othe: 
territorial right, was contended for on her part, it 
would not be allowed her. For all territoria: 
rights, as they were in Maryland from the begin- 
ning, remained in her till her act of cession. 


It is evident, therefore, that Maryland, as abso- 
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lute proprietor of the soil, could convey the same 
to Congress without the intervention of Virginia, 
and if Maryland could do this, she has done it; 
for, by her act of cession, she has ceded to Con- 
gress all her territorial rights over ten miles 
square, or less, of her State, but still subject to 
the qualified right of Virginia. It is urged that 
such a conveyance cannot be complete without 
the consent of Virginia, and as Virginia has not 
ceded her qualified right derived from Maryland, 
Congress do not hold the Potomac in full sove- 
reignty. Hegranted it, and admitted further that 
as Gicainin had only ceded such of her territory as 
was within her charter bounds, and as the right 
she had to the river was not included in her char- 
ter, but derived from Maryland by compact, that 
she still had that right ; but that was a right nei- 
ther more nor less than that of the free navigation 
to which the gentleman from Virginia (Mr. Joan 
Ranpo.pa#) had said the State of Virginia was 
entitled by the law of nature and of nations, inas- 
much as she held territory above and below. But 
if Maryland has conveyed to Congress all her 
right tothat part of the Potomac lying within the 





boundaries of the District, Congress has the same 


| right which Maryland had. 


Suppose a case: A 


, person conveys his right of soil to another, but, 


ithin 


ithin 
lary- 
yn to 
have 
sole 
re to 
| the 
ified 
f so 
uali- 
hat? 
tree 
‘ight 
it is 


_ way or passage granted to another. 


previously, he had agreed with his adjoining 
neighbor to let him have the service of his road. 
Shall this qualified right in the use of the road 
across the other’s soil, prevent the new possessor 
from repairing or improving such road? Sucha 
position cannot be supported, because a general 
right of improvement in the owner of the soil 
would be counteracted by the special right of 
Can it be 
said that Congress, when they wish to improve a 
road or a river within their exclusive jurisdiction, 
cannot exercise this right without the consent of 
those whom they have allowed to travel along or 
over the same? Surely this will not be contended 
for. 

The waters of the Potomac area common high- 
way. We grant it; but willit cease to be a com- 
mon highway, while the whole body of the wa- 


_ ters are carried through one channel instead of 


two? Does the contraction of the surface and 
deepening of the channel render it less a high- 
way than it was heretofore? Will the river Po- 
tomac cease to be the Potomac, when its waters 
are comprised within narrower bounds? No. 
What is lost in surface is gained in depth, not a 
drop is lost to the river, but there is a clear profit 
in the gain. 

Allusion has been made to the navigation of 
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position than the one now advocated for the eon- 
current jurisdiction of Virginia. It has been con- 
tended that the States of Maryland and Virginia 
were to make the improvements in this river, 
not only by joint consent, but at joint expense. 
Now, would Georgetown, at her own expense, 
offer to lay out such a sum of money as is likely 
to be required for the erection of the dam in order 
to obstruct the navigation of the river—a river in 
which she is most deeply concerned? Would 
they pay the whole expense if it was to work an 
injury instead of a benefit? The States of Vir- 
ginia and Maryland agreed, in the opening of the 
canal, but here Georgetown bears the whole ex- 
pense; and let any man say whether they would 
contrive and pay for their own ruin ? 

Mr. Stoan would leave the dispute,as to the 
right of jurisdiction over the river, to be settled 
by those who were more competent to inves- 
tigate law questions than he was himself. But, 
from what he had heard, he had brought his 
mind to this conclusion, that, whatever right Ma- 
ryland possessed to the jurisdiction of the Poto- 
mac, Congress was now entitled to exercise. The 
gentleman from Virginia (Mr. J. Ranpour#) has 
said that Congress has no right to obstruct the 
navigation. True; but it does not follow that 
| Congress has no right to remove obstructions. 
| He says, also, that we might stop both branches. 
| Not so; itis intended to stop one only, in order 
to deepen the other, so as to render the navigation 
| 


more useful and safe. The case before us has 
been occasioned by the act of God, or a great 
movement in nature; a great quantity of ice has 
been lodged, and tore up from the shore and the 
island the materials that form, perhaps, the base 
of this sand bar, by which the navigation has 
been obstructed. Now, suppose another case, that 
this ice had pent up the whole body of the river, 
and compelled the waters to form themselves a 
channel for escape through the lower grounds of 
the Virginia side, and thereby have given a new 
course to the river; and it would not be the first 
time that ice had been the cause of changing the 
bed of a river. He would ask, was there any 
member of this House but would heartily concur 
in restoring the inhabitants on this side the river 
to the use of the river, by erecting proper works 
to restore the stream to its old bed? He did not 
believe there would be the slightest objection to 
such a proposition, especially if it was to be done, 
resent measure, at the sole expense of 
the people of Georgetown. With regard to the 
doubt which had been entertained whether it 
would be advantageous or not, he believed that to 


like the 
| 


the Mississippi, in which France has a qualified | be perfectly settled, after what had been stated by 
right of navigation—the United States owning | the gentleman from Virginia, (Mr. Lewis.) He 
the soil on both sides. If the United States should | believed it would no more injure Alexandria, or 
pass a law to remove its obstructions or cut across | the mouth of the Eastern branch, than it would 


from point to point, would France interfere, and 
say you shall not remove a single stick of drift- 
wood, or any of the masses of trees which almost 
choke up the navigation at certain seasons? It is 
preposterous to think so. What! not remove a 
bar that shall be formed by the course of nature? 
It is absurd. But there is more ground for this 
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| the mouth of the Chesapeake. 

Mr. R. Griswo_p.—T his question has assumed 
several important aspects since it has been before 
the Committee. The first, though not the least, 
has been the denial of the right of Congress to 
exercise exclusive jurisdiction over this District 
of ten miles square. This question, however, must 
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be solved by adverting to the Constitution of the 
United States, and the acts of cession of the 
States of Maryland and Virginia, which were 
passed for the purpose of carrying into execution 
that part of the Constitution relative to a territo- 
ry over which the United States were to exercise 
exclusive legislation. The gentleman from Vir- 
ginia (Mr. J. Ranpovrn) has stated in fact, though 
not in words, that Congress have the power of 
assuming the exclusive jurisdiction over more 
than one district, if granted by any of the States. 
He says that this District of ten miles square is 
divided into two districts by the Potomac, or by a 
mathematical line, therefore, they are still two 
districts, and it does not deny the right of Con- 
gress to assume the exclusive legislation over 
them, but merely they have no right to exercise 
jurisdiction on the interval between them ; this he 

as illustrated by a reference to old Massachusetts 
and her province of Maine. He says they are one 
body politic, and constitute one State of the Union. 
Here, that gentleman must surely be mis.aken. 
It is not to be disputed that a State may consist 
of separated parts, and so might the territory of 
ten miles square, if the Constitution had not tied 
it down to one entire and connected district. As 
well might it be pretended that Congress might 
assume one hundred districts, each consisting of 
one mile square, as that they are authorized to 
hold two districts within their ten miles square. 
But the truth is, that, by the acts of cession both 
of Maryland and Virginia, the two parts which 
Congress have assumed are expressly granted,and 
Congress now stand on their ground, and have 
all the rights and jurisdiction which either or 
both States possessed previous to the act of ces- 
sion, and that right extends over the river includ- 
ed in the ten miles square. He would admit, for 
argument sake, that those two States have the 
privilege of free navigation, or the right of high- 
way; but he would ask, if there was anything 
contained in the bill that infringed that right? 
And he knew the answer must be that there was 
nothing in the bill likely to work an injury to any 
person. 

Mr. Atston did not intend to consume much 
of the time of the Committee in delivering his 
sentiments, as the discussion had already been 
protracted to a much greater length than he, at 
the first view of the subject, supposed it merited. 
It has been contended by several gentlemen that 
Congress have no power to legislate at all upon 
the subject of the navigation of the river Poto- 
mac. This really, to him, appeared to be a very 
extraordinary doctrine indeed. That because 
Virginia and Maryland had not jointly conveyed 
a common property, their conveyances separate, 
although including this very common property, 
was not obligatory, and did not convey to Con- 
gress exclusive legislation and jurisdiction over 
such part of the river as lay within the District 
of Columbia. He admitted that the river Poto- 
mac was a common highway, and ought ever to 
remain so, for the benefit not only of the people of 
Virginia and Maryland, but likewise for all the 
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the same; and to do any act whereby the naviga. 
tion would, in the sli htest degree whatever, be 
obstructed, was more than we had aright or ough; 
todo, But would it follow, in consequence, that 
we had no right to improve or benefit the naviga. 
tion of the river? Most indubitably not. It was, 
in his mind, clear, from the information he had 
received, that, unless something was done for the 
benefit of the navigation of the river, that an end 
would soon be put to Georgetown as a commer. 
cial spot. He believed it to be universally the 
case that the uniting of any two streams of nearly 
equal size produced a bar or shallow place just 
below their junction. If, then, the bar complain. 
ed of, just below Mason’s island, has been pro- 
duced in consequence of the uniting of the two 
arms of the river, it seemed to him an inevitable 
consequence that, if one of them was damme( 
up, the channel would return to its former depth. 
Mr. A. could not see the force of an argument 
made use of by his colleague, the honorable 
Speaker, if he understood him correctly, to say 
that, if the dam contemplated should be effected 
it would tend to injure the ferries established 01 
the river. In what manner the erecting the dam 
from Mason’s island to the Virginia shore could 
affect them, he was not able to discover, as the 
land on the Virginia shore, opposite the ferries 
and the island, belong to the same person. He 
entertained no doubt but that the same privileges 
would extend to the island as were now enjoye 
at the landing on the Virginia shore. 

It, therefore, appeared to him that the propriety 
or impropriety of the measure contemplated by 
the bill upon the table, turned wholly upon the 
question, whether thereby the navigation of the 
river Potomac would be obstructed or benefited ! 
For his part, he had no doubt but that it would 
greatly tend to the improvement of the naviga- 
tion of the river. He should, therefore, give it 
his decided support, and hoped the bill would 
pass into a law. 

Mr. Cratporne asked if the ten miles square, 
located and surveyed to the United States, inclui:- 
ed the river? He rather suspected that they had 
laid off ten miles square, exclusive of the river. 
If this were the case, Congress had assumed ju- 
diction over more territory than they were con- 
stitutionally entitled to. 

Mr. J. Ranvourn had really hoped that, after 
this question had been so long before the Com- 
mittee, it would have been better understood than 
it appeared to be. He regretted his incompetenc) 
to make himself intelligible. He had not mean! 
to convey the idea attributed to him by Mr. it. 
GriswoLp. What he had said in relation to the 
two districts was offered as a solution of the difl- 
culties which the gentleman from Maryland (Mr. 
Netson) seemed to labor under. He never did 
contend that, beeause Congress had the power ©! 
exercising exclusive jurisdiction over a district 0! 
ten miles square, they had, therefore, the right to 
exercise similar authority over one hundred dis- 
tricts of one mile square. The same gentleman 
seemed to labor under another error in supposing 
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had no right to legislate over the river, had 
no right to legislate here. The right of jurisdic- 
tion over the territory is not impugned by a de- 
nial of the right over the river. It is a little 
remarkable that the gentleman from Connecticut 

Mr. R. Griswotp) and the gentleman from 

ennsylvania (Mr. Lucas) draw the same con- 
clusion from different premises ; but it never was 
contended by him, that Virginia had a territorial 
right over this river. What she had was a stip- 
ulated right, and Maryland had conceded that no 
obstruction should be made in the river, but by 
the consent of the two States. It is, however, 
said, that the dam will not be an obstruction, and 
the gentleman from Pennsylvania has discovered 
that all the water will still flow between the 
banks of the Potomac; but though the water be 
there, there will be no navigating up or down the 
west side of the island.. The gentleman is also 
at a loss to conceive how Georgetown, which is 
so greatly interested in the navigation of the Po- 
tomac, should, at its own expense, undertake to 
throw obstructions in the river. Is he yet to learn 
that Georgetown might not be greatly concerned, 
if she hindered the navigation generally, while 
she derived much benefit to herself? He knows 
that there is a project afloat for cutting a canal 
across from the Potomac to the Eastern Branch, 
and by that means obstruct the passage to Alex- 
andria. If you undertake to exercise this right, 
what is to prevent your taking the water out at 
the Little Fall, and bringing the whole to the res- 
idence of your favorite child, the City of Wash- 
ington, and thereby destroy the canal constructed 
at such vast expense by the joint funds of Mary- 
land and Virginia? He thought the present to be 
a very important question, or he would not have 
been so troublesome. He would just review the 
positions he had taken. The State of Virginia 
acquired by compact an extension of her natural 
right to the navigation of the Potomac ; she after- 
wards ceded ten miles square within her limits; 
but did not cede any qualified right she might 
have beyond her limits; yet you assume this 
power, and deprive Virginia of what she alleges 
she neither did nor ever meant to convey. He 
hoped, whatever might be the decision, that not 
a single member from Virginia would vote to yield 
up her rights without her consent. 

Mr. J. Lewis.—My colleague has expressed a 
hope that no member from Virginia would be 
found to sanction a measure so hostile to the 
rights of that State. I lament extremely that I 
should, upon any occasion, differ in sentiment 
with that gentleman, and particularly upon this; 
but, because 1 am so unfortunate as not to agree 
with my colleague upon this question, I hope I shall 
not, on that account, be charged with an aban- 
donment of the interests of Virginia. I am as 
tenacious of her rights as my honorable colleague, 
or any other Representative from that State, and 
I must, at the same time, be permitted to express 
my regret that any member from Virginia shall 
be found to oppose a measure so very interesting 
toa large portion of the citizens of that State. 

Mr. G. W. CaMPBELL, considering an important 
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principle involved, would offer a few remarks on 
the point in question, namely, whether Virginia 
did really intend to cede to the United States any 
right of jurisdiction which she possessed over the 
Potomac, and if she did mean to cede, whether 
the law passed by her is couched in such terms as 
to convey that right? 

The principal objection relied upon is, that the 
right which Virginia had was nothing more than 
a use springing out of the real property, without 
any territorial right; yet he understood that both 
the States of Maryland and Virginia could send 
their civil officers to execute process upon the 
Potomac. This being admitted, the inevitable 
conclusion is that the river was within the juris- 
diction of Virginia for such purpose. Now look 
into the law, and see whether the terms be not 
broad enough to cover the jurisdiction claimed 
by Congress; the words are, that she cedes a 
tract of country not exceeding ten miles square, 
&c., and that Congress may exercise exclusive 
jurisdiction over the soil and the persons residing 
thereon. From these words it is clear, that Vir- 
ginia meant to convey everything she possessed 
in relation to the soil. He believed that a person 
might use expressions in a deed that conveyed 
more than he possessed. Although the object did 
not pass, yet it was, pro tanto, good for as much 
as he did possess, which was the case with Vir- 
ginia. He concluded by observing that it was 
singular so much danger should be apprehended, 
and yet no person came before them to complain; 
there were no petitions either from Alexandria or 
the Eastern Branch, nor did he apprehend there 
would be any, as he believed that deepening the 
channel would bea general good, and not pro- 
duce even a partial injury. 

Mr. Macon.—Although it may be a good rule, 
yet it is not a general one, that people are well 
satisfied when they do not complain; yet gentle- 
men, when they are sent here to legislate, must 
exercise their own judgment on the probable con- 
sequences. If all the people of the District were 
to say that this was a proper measure, he should 
still exercise his own opinion. The gentleman 
from Virginia (Mr. Lewis) had narrated the his- 
tory of this river, and informed us there was no 
impediment prior to 1784. He did not doubt the 
correctness of the statement; but he should have 
gone further, and informed us what was the pop- 
ulation on the waters of the Potomae at that 
time, and what it is at present, and} likely here- 
after to be; because if such a mud bank was 
raised in the river when its banks had little or 
no cultivation, what was it likely to be when 
thickly settled, for every new farm and ever 
additional cultivation, loosened the earth, whic 
was swept away by every fresh, and the mud 
bank at the head of tide water would proportion- 
ably increase in magnitude. Such had been the 
case with the Rappahannock, and if it should turn 
out that these two rivers are in a similar situa- 
tion, their trouble would be thrown away. 

Mr. Hotianp admitted that the quantity of 
mud would increase by cultivation; but if the 
channel is deepened by narrowing the river, the 
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mud would descend lower, and deposit itself in | ing a resolution that it is not expedient at this 
that part of the bed of the river where the chan- | time to increase the duties on slate. 

nel was deeper. He had no doubt of the right of | The House went into a Committee of the 
Congress to the exclusive legislation over the | Whole on the report. ; 

river, as well as over every other part of the Dis-| Mr. Tuomas moved the Committee of the 
trict. He should therefore vote for the bill, be- | Whole to concur in the report of the select com- 
lieving that they had the right, and that the meas- | mittee, which was agreed to without a division, 
ure would be greatly beneficial to the commerce | The Committee then rose and reported its concur- 
of the country. rence, and the resolution was thereupon adopted 

On the question being about to be put, Mr. | by the House. 

Epres requested the Clerk to read the eighth arti-| Mr. Sranrorp would have called up the reso. 
cle of the compact between Maryland and Vir- | lutions for the recession of the Territory of Co- 
ginia, which being done, lumbia to the States of Virginia and Maryland, 
- The question on striking out the first section | but on account of the absence (as he understood, 
was put and lost—forty members voting in the 
affirmative, and seventy-two against it. 

Mr. Lyon proposed a new section incorporating 
a er to build a bridge over the Potomac. 
He thought the two objects ought to go together, 
and unless they were connected, he should not 
vote for the bill. 

The CuairmMan determined the motion not in 
order, the Committee having had nothing relative 
toa bridge referred tothem. The amendment, 
however, would be proper in the House. 

The Committee then rose and reported, and the 
House adjourned. 


tlemen who feel interested in the decision ; but he 
gave notice, that he should call it up when he 
saw them in their places, which he hoped would 
be to-morrow. 

Mr. Jackson called up the order of the day on 
the bill making application of the moneys hereto- 
fore appropriated by law for making a post road 
from the navigable waters of the Atlantic to the 
Ohio river. 

Mr. Eppes stated that the Senate had a bil! 
on the same subject at this moment before them, 
and that too in the same form. 

Mr. Jackson withdrew his call. 


ARMED MERCHANT VESSELS. 


Mr. Jackson called for the order of the day on 
the bill relative to the clearance of armed mer- 





Wepnespay, December 12. 

Another member, to wit: Bensamin Hucer, 
from South Carolina, appeared and took his seat 
in the House, — ; chant vessels, if gentlemen were prepared to con- 

Two memorials of sundry inhabitants of the | sider the same. He thought a law on this sub- 
counties of Randolph and St. Clair, in the Indi- | ject should be enacted as speedily as possible, for 
ana Territory of the United States, in behalf number of merchants in our seaports had em- 


themselves and other inhabitants of the said In- | barked extensively in an illicit commerce, which 
diana Territory, were presented to the House and | he conceived dangerous to our peace and national 
read, respectively praying that they may be per- | honor. 

mitted to purchase public lands, the property of | Mr. J, Cray requested that the bill might be 
the United States within the said Territory, at a } suffered to lie until the memorial from the Cham- 
less price than that fixed by an act passed at the | ber of Commerce of Philadelphia was printed, 
last session of Congress for the disposal of the | which had been ordered a few days since. 

said public lands, and that the right of pre-emp-| Mr. Jackson did not know of this memorial, ot 
tion may be granted to the memorialists and other | of an order for printing. If the business could be 
actual settlers thereon.—Referred to Mr. Lyon, | understood on its being read to the House by the 
Mr. Morrow, Mr, Gray, Mr. Hoag, and Mr. | Clerk, he should incline to consider the bill. He 
Currs, to examine and report their opinion there- | wished, however, the House to decide on the post- 
upon to the House. ponement. 

Mr. Varnom, from the committee appointed,| Mr. Eustis wished the bill to lie on the table. 
presented a bill for establishing rules and regula- A question was taken for postponing till to- 
tions for the government of the Armies of the | morrow, and carried—seventy-two voting in favor 
United States; which was read twice and com- | of the motion. 
mitted to a Committee of the Whole on Friday The House adjourned. 
next. 

On motion of Mr. Lewis, the unfinished busi- 
ness of yesterday, on the bill relating to the dam Tuurspay, December 13. 
or causeway to be erected across the Potomac,| The Speaxer laid before the Housea letter from 
from Mason’s island to the Virginia shore, was | John Gregory, a black man, alleging himself to 
considered by the House, and after some attempts | bea native of Nansemond county, in the State ol 
to modify the bill, all of which proved unsuccess- | Virginia, dated on board of the British ship of war, 
ful, the bill was ordered to be engrossed and read | called the Alemene, the nineteenth of August, in 
a third time to-morrow. the present year, stating, that having lost his pro- 

Mr. Tuomas called for the order of the day on | tection, ane. being shipwrecked in the British 
the report on the petition from the New York and | Channel, he has been impressed on board the said 
Dutchess counties slate companies, reeommend- | Alemene, and detained there against his inclina- 





occasioned by indisposition) of two or three gen- | 
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tion ; and praying that Congress will be pleased 
to take his case into consideration, and obtain his 
discharge from the British service. 

The said letter was read, and, together with a 
certificate of the Consul and Agent of the United 
States at London, accompanying the same, ordered 
to be referred to the Secretary of State for infor- 
mation. 

POTOMAC RIVER. 

On the third reading of the bill for the erection 
of a dam or causeway from Mason’s island to the 
western shore of the Potomac, the yeas and nays 
were called for by Mr. Varnum. 

Mr. Dawson said: My absence from this House 
for some days past, occasioned by my bad health, 
has prevented my hearing the arguments which 
have been urged in favor of this bill, as well as 
those in opposition to it; presuming, however, 
that they had much affinity to those which were 
urged on its introduction, which, in my judgment, 
were conclusive in opposition and feeble in sup- 
port, I must be permitted to express my astonish- 
ment that it has progressed so far, and that this | 
House must now decide on its passage or rejection. 

In this stage of the business, and under existing 
circumstances, I should not intrude a single ob- 
servation, especially as I learn that the subject 
has been fully discussed, and various votes taken, 
did I not feel impelled by one consideration supe- 
rior to all others; but, sir, whenever a proposition 
is made which goes to affect the interest and wan- 
tonly violates the rights of a State, one of whose 
Representatives I am, I hold it to be my bounden 
duty to rise in the opposition. Such is the bill in 
your hands, and under such influence dol now 
act. In my judgment, that bill usurps a power, 
and attempts the exercise of a right, which the 
States of Maryland and Virginia never have, and 
I trust never will, relinquish toany Government— 
a right essential to them as sovereign States, and | 
the relinquishment of which will render them de- 
— not only on the General Government, 

ut upon any Corporation within the District of 
Columbia. 

In the course of this discussion, reference, no 
doubt, has been had to the deeds of cession from 
those two States to the General Government; I 
mean not again to bring them to their view, and 
mention them only for one purpose. I presume 
that in the construction of those articles, the same 
rules will be observed, the same principles will be 
adhered to, which are observed in the construc- 
tion of the original compact, the Constitution. I 
well know that in the construction of that instru- 
ment, two opinions have gone abroad in the Unit- 
ed States, and have their zealous advocates: the 
one is, that the General Government possesses all 
powers which it shall deem necessary, and which 
are not expressly reserved to the States; to this 
doctrine I have never been a friend, and am sur- 
prised to find that it has so many advocates on 
this day who support that bill; the other is, “that 
‘all rights, powers, and jurisdictions, are reserved 
‘to the States, which are not expressly delegated 
‘to the General Government.” This is the doc- 
trine which I have always advocated, and which 
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I support on this day by opposing that bill. Ad- 
mitting, sir, my first position to be true—that 
the same rules of construction must be used in 
the two. cases which I have mentioned, I call 
upon gentlemen to show any express surrender of 
this right of jurisdiction, either by the State of 
Maryland or that of Virginia. None appears, 
and gentlemen must either adopt the extensive 
doctrine of implication as one of their political 
tenets, or relinquish that bill. I will go further, 
sir, and declare it as my opinion, that the Legis- 
latures of those two States never could have in- 
tended the surrender of that jurisdiction. I was 
a member of the Legislature of Virginia at that 
time, and the idea was new to me until the last 

ear, when the bridge proposition was ys 
beened. I appeal to the candor of the gentle- 
men of this Committee, and call upoa them to 
say whether it is reasonable to suppose that those 
two States, after taking uncommon pains to fix, 
and render secure forever, to themselves and their 
friends. the navigation of this river; after uniting 
their efforts to open and improve it to a consider- 
able distance above tidewater, would surrender 
the jurisdiction to any earthly power, thereby 
putting it in their power to impede it whenever 
they please ? for, be it remembered, that if we 
have a right to throw up a dam in one place, we 
have a right ‘to build a bridge in another; if to 
build a bridge, to draw an artificial line at any 
no, saying, “thus far you shall go, and no fur- 
ther. 

For these reasons, I am convinced that the right 
has never been surrendered; that it never was 
intended; and that it never ought to be relin- 
quished. Considering the objections which I 
have mentioned as sufficient to defeat the bill, I 
have forborne to examine into its expediency ; 
whether it will prove advantageous to some of the 
District and injurious to others, I will not pretend 
to say. One thing, however, appears probable to 
me, that if, by the erection of this dam, the ra- 
pidity of the water opposite to Georgetown is in- 
creased, and thereby the sand and mud carried to 
a lower point and there deposited, that point may 
be at or near the Eastern Branch, which we have 
established as our navy yard, to which heavy ves- 
sels get with great difficulty, and from which the 
may be entirel excluded, should the effect whic 
I apprehend take place. I submit this to the con- 
sideration of the friends, of this establishment, 
which is not without its enemies already. 

One more word andI am done. If we admit 
the right to erect a dam, we have the same to build 
a bridge; and if we grant the one for the accom- 
modation of one part of the people of the Dis- 
trict, | know not how we can refuse the other to 
the inhabitants of the other part. Let the friends 
of the present bill look to this ;,the division of this 
House on the last year on that point was very 
equal, and the admission of the right will certainly 
give it new friends. 

On the passage of the bill the yeas and nays 
were taken, and are as follows: 

Yeas—Willis Alston, jun., Isaac Anderson, Simeon 
Baldwin, David Bard, Silas Betton, Phanuel Bishop, 
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William Blackledge, Joseph Bryan, George W. Camp- 
bell, Levi Casey, William Chamberlin, Martin Chit- 
tenden, Clifton Claggett, Frederick Conrad, John Dav- 
enport, Thomas Dwight, John B. Earle, James Elliot, 
Ebenezer Elmer, William Findley, Calvin Goddard, 
Andrew Gregg, Gaylord Griswold, Roger Griswold, 
John A. Hanna, Joseph Heister, John Hoge, James 
Holland, Samuel Hunt, William Kennedy, Simon 
Larned, Joseph Lewis, jun., Henry W. Livingston, 
Thomas Lowndes, John B. C. Lucas, William Mc- 
Creery, David Meriwether, Nahum Mitchell, Thomas 
Moore, Jeremiah Morrow, James Mott, John Patterson, 
Thomas Plater, Thomas M. Randolph, John Rhea of 
Tennessee, Erastus Root, Ebenezer Seaver, James 
Sloan, John Cotton Smith, Henry Southard, William 
Stedman, James Stephenson, John Stewart, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, George 
Tibbits, Philip Van Cortlandt, Isaac Van Horne, Dan- 
iel C. Verplanck, Peleg Wadsworth, John Whitehill, 
Lemuel Williams, Richard Winn, Joseph Winston, 
and Thomas Wynns. 

Nays—Nathaniel Alexander, George Michael Bed- 
inger, Adam Boyd, John Boyle, Robert Brown, Wil- 
liam Butler, Christopher Clark, Joseph Clay, Jacob 
Crowninshield, John Dawson, William Dickson, Peter 
Early, Jolin W. Eppes, William Eustis, Peterson Good- 
wyn, Thomas Griffin, Josiah Hasbrouck, David Holmes, 
Walter Jones, Nehemiah Knight, Michael Leib, An- 
drew McCord, Nicholas R. Moore, Anthony New, 
Thomas Newton, jun., Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, Samuel 
Riker, Cesar A. Rodney, Thomas Sammons, Thomas 
Sandford, John Smilie, John Smith, Richard Stanford, 
Philip R. Thompson, and Joseph B. Varnum. 


Resolved, That the title be, “An act authorizing 
the corporation of Georgetown to make a dam or 
causeway from Mason’s Island to the Western 
shore of the river Potomac.” 


ARMED MERCHANT VESSELS. 


The consideration of the bill to regulate the 
clearance of armed merchant vessels was resumed. 
The bill as amended was read, as follows: 


A Bill to regulate the clearance of armed merchant 
vessels. 


Be it enacted, &c., That, after due notice of this act 
at the several custom-houses, no merchant vessel, armed, 
or provided with the means of being armed at sea, shall 
receive a clearance, or be permitted to leave the ports 
where she may be so armed or provided, without bond, 
with two sufficient sureties, being given by the owner 
or owners, or by the master or commander, to the use 
of the United States, in a sum equal to double the value 
of said vessel, conditioned that such vessel shall not 
make or commit any depredation, outrage, unlawful as- 
sault, or violence, nor make any other unlawful use of 
her arms against the vessels, citizens, subjects, or ter- 
ritory of any nation in amity with the United States ; 
Provided, That the regulations herein contained shall 
not be construed to extend to vessels bound to any port 
or place in the Mediterranean, or beyond the Cape of 
Good Hope. 

Szc. 2. And be it further enacted, That, if any 
armed merchant vessel, clearing for any port or place 
within the Mediterranean or beyond the Bass of Good 
Hope, shall make or commit any depredations, outrage, 
unlawful assault, or violence as aforesaid, on her voyage 
to or from any place to which she may be bound or else- 
where, or shall wilfully proceed to any port or place in 
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the West Indies, such vessel with her arms, tackle, and 
furniture, or the value thereof, shall be forfeited to the 
use of the United States. 

Src. 3. And be it further enacted, That, on satisfac. 
tory evidence or information being given to the collector 
of any port, that any vessel within the same is armed 
or arming, or provided with the means of being armed 
at sea, for the purpose of committing any unlawful act, 
as hereinbefore expressed, or of carrying on by force of 
arms any unlawful commerce, it shall be the duty of 
such collector to claim such vessels, until the case be 
submitted to the President of the United States, who 
is hereby authorized to cause such vessel to be disarmed, 
or to order a clearance to be granted, as he shall judge 
proper. 

Src. 4. And be it further enacted, That ifany armed 
vessel as aforesaid, shall proceed to sea without a clear- 
ance, or shall leave the port, where her detention or 
disarming shall be required, contrary to the provision 
of this act, such vessel, with her arms, furniture, and 
tackle, or the value thereof, shall be forfeited to the use 
of the United States. 


Mr. CrowninsHIELD moved to strike out the 
proviso to the first section, which declared that 
the regulations contained in the bill should not 
be construed to extend to vessels bound to the 
Mediterranean, or beyond the Cape of Good Hope. 

Mr. Eppes observed, there were only two cases 

in which nations usually allowed their merchant 
vessels to arm ; the one, when a nation is at war, 
when she willingly takes advantage of the aid fur- 
nished by her subjects in arming private vessels 
of war or letters of marque. The other, when 
the trade is so remote and the seas so dangerous 
to peaceable navigators, that each vessel must be 
qualified to defend itself, as the nation can neither 
furnish convoys nor establish a force for their pro- 
tection. He considered the latter case to be pro- 
vided for by the proviso, and it was to him the 
most unexceptiopable part of the bill. He did 
not approve of allowing merchant vessels to arm 
at all. He therefore would move to strike out all 
that part of the section which went to allow a 
clearance upon giving bond not to commit dep- 
redations on the vessels or subjects of nations 
in amity with the United States; and so on, to 
the end of thesection. As this included the words 
intended by Mr. CRowninsuiecp to be struck out, 
he presumed his motion would therefore supersede 
that made by that gentleman; and after the words 
were struck out, he meant to insert after the words, 
“shallreceive” “at any custom-house of the United 
‘ States any clearance, or be permitted to leave the 
‘port where she shall be so armed and provided, 
‘ unless bound to the Mediterranean, or beyond the 
‘Cape of Good Hope.” 
_ In passing the first section of the bill in the way 
it now stood, he was convinced that we adopted 
a principle almost, if not entirely unknown to 
maritime jurisprudence, and such as would with- 
out great caution involve the United States ina 
foreign war. He did not think that circumstances 
required the adoption of that principle at this time. 
The following passage in the President’s Message 
he suspected gave rise to the present measure : 

“While noticing the irregularities committed 
* on the ocean by others, those on our part should 
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‘not be omitted, nor left unprovided for. Com- 
‘ plaints have been received that persons, residing 
‘within the United States, have taken on them- 
‘ selves to armmerchant vessels, and to force acom- 
‘ merceinto certain ports and countries, in defiance 
‘ of the laws of those countries. That individuals 
‘ should undertake to wage private war, independ- 
‘ ently of the authority of their country, cannot be 
‘ admitted in a well ordered society. Its tendency 
‘to produce aggression on the laws and rights of 
‘ other nations, and to endanger the peace of our 
‘ own, isso obvious, that I doubt not you will adopt 
‘ measures for restraining it effectually in future.” 

Theseare the evils we are called upon to correct; 
but let him ask whether the permeate was of a na- 
ture tocure the disease? What! Shall it be per- 
mitted to every man, who can execute a bond, to 
wield the arms of the nation? Yet this is the 
only circumstance required to make a commander 
of an armed merchant vessel, and this too in time 
of profound peace. The evil complained of by 
the President, was that our merchants have taken | 
upon themselves to arm and force a commerce. 
The obvious remedy is to take away their arms, 
for then the evil can no longer exist. It is much 
more easy and more politic to prevent the injury 
being committed, than to punish the party for the 
offence. 

We are informed that armed vessels sailing to 
the West Indies are sold, with their arms and am- 
munition, to a class of people it is the interest of 
the United States to depress and keep down, rather 
than put arms in their hands, to do such extensive 
mischief as is every day practised in that island; 
to say nothing of the feelingssuch conduct on the 
part of our citizens, or people among us:assuming 
that character, might have on the Government of 
France. 

Mr. Lownpes wished the gentlemen who made 
the report would give the committee some infor- 
mation of the ground upon which they had bot- 
tomed the bill. When the President’s Message 
was received, he had supposed that the French 
Minister had remonstrated against this commerce, 
and that something was required to. be done to 
restrain the trade to St. Domingo. If that is the 
design, it will not be answered by the bill in its 
present form. You here authorize your merchant 
vessels to arm, on giving bond and sureties; bond 
to do what? Why, conditioned that such vessels 
shall not commit depredation, outrage, or vio- 
lence, against the vessels or persons of nations in 
amity with the United States. What is the fair 
inference from these words, but that you shall be 
competent to trade to St. Domingo in vessels 
armed or unarmed? If in an armed vessel, shall | 
they refuse to be searched? Suppose they resist 
the search, what then? Do gentlemen mean to 
extend this law to Spanish vessels claiming a 
right to search? for Spain is likely soon to be- 
come a belligerent Power—if they do, how ean 
we preserve a neutral position? He was willing 
to do as much to preserve the peace of the nation 
as any man. And should think it the best and 
fairest mode of proceeding, either to declare the 
trade to St. Domingo to be a lawful trade, and in 











that case protect commerce by a public force, or 
suffer the private shipping to defend themselves. 
Or say, that the trade to that island is unlawful, 
and interdict it at once, and altogether. Say, 
then, they shall not trade to any part of St. Do- 
mingo, (and this appears to be what the Message 
pointed at,) and you will effectually restrain them. 

Mr. Eustis said, that depriving merchant ves- 
sels of the power of arming would be to de- 
prive them of the capacity of trading to St. Do- 
mingo—not to St. Domingo alone, but to Cuba 
and many other of the West India islands, as well 
as the Spanish Main; for the number of small 
picaroons, employed for the express purpose of 
capturing our neutral and defenceless ships, would 
render the seas too dangerous for our navigation. 
He trusted, however, that Congress would not 
abandon so advantageous and profitable a trade, 
as that to the West Indies, but on a full convie- 
tion that it would ultimately do more injury than 
benefit to the United States. It is well known, 
and the circumstances are too recent not to be in 
the recollection of every member, that during the 
last European war many millions of dollars were 
taken from our citizens by almost every one of 
the belligerent Powers having colonial pussessions 
on this side of the Atlantic. A second time we © 
are exposed to a similar injury, and he did not 
know how to avoid it without enabling our mere 
chant vessels to arm and make effectual resist- 
ance to the small privateers which swarmed in 
those seas. He hoped that Congress would ex- 
press their opinion on this point; for if the idea 
of the gentleman from Virginia (Mr. Eustis) is 
to be acted upon, the business would have to be 
put into a different train, and would thereby ren- 
der it unnecessary on the part of the select com- 
mittee to give the information which had been 
requested. 

He would, however, state the object of the bill. 
It must be very well known that in carrying on 
the trade with St. Domingo a great number of 
irregularities have taken place; that our vessels 
have supplied the natives with considerable quan- 
tities of articles contraband of war; they have 
taken away people from that island, whether sub- 
jects of France or others, contrary to the estab- 
lished rules and legal regulations of the place. 
These are circumstances it is desirable to avoid 
in future, and that can be best done by making a 
law for the regulation of this trade, and thereby 
secure to our country a very valuable commerce. 
Every gentleman knows there is great difficulty 
in restraining a trade where the profits are high, 
though attended with more risk and danger than 
ordinary. And he saw but two ways in which 
the thing could be done on the present occasion 3 
which were, either to intérdict the trade altogether, 
or pass the bill now on thetable. The interdiction 
of the trade would be followed by a loss to this 
country, which existing circumstances did not 
call upon us to make. He was persuaded that 
our merchant vessels must arm in order to get to 
St. Domingo, or many of the West India islands; 
it is necessary for the safety of the vessel and the 
lives of the crew. Willa merchant vessel under 
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this bill, being armed and cleared, having given 
proper security, proceed to sea? What is then 
required? ‘They are to abstain from committing 
outrage, unlawful assault, or violence, upon our 
friends, nor make any other unlawful use of their 
arms. The ciause is expressed generally and not 
minutely ; the committee did not deem it neces- 
sary to go into a detail showing the nature and 
defining the species of every act of violence, as- 
sault, or outrage; the difficulty of such a detail 
would have discouraged the attempt had it even 
been required. The Government will be equally 
secure against these armed merchantmen, com- 
mitting offences, under the general definition, as 
they would have been in any other mode; the 
vessels are subject to the general restriction con- 
tained in the first section of the bill, and this, he 
thought, would restrain them sufficiently. As for 
the rest of the bill, the second, third, and fourth 
sections, he did not consider them of importance, 
and he should move to strike them out. 

Mr. J. Cuay expressed some surprise at Mr. 
Epres’s amendment, which went to restrain all 
merchant vessels from being armed, unless such 
as were bound to the Mediterranean, or beyond 
the Cape of Good Hope. This was saying noth- 
ing more than the laws already enacted declare. 
He supposes, too, that the peace of our country 
is to depend upon the honesty or villany of the 
commander of an armed merchant vessel. If 
gentlemen would investigate this subject, they 
would find that the peace of the country never 
had been, nor was ever likely to be, hazarded by 
our armed merchantmen, except in the single 
instance of forcing a trade to St. Domingo; there 
is no danger to be apprehended from our armed 
merchant vessels in any other country. The ob- 
ject of the bill is to preserve the peace of the 
country by laying a penalty to be incurred for 
every offence. The trade to the West Indies 
must either be suspended, or if carried on in un- 
armed vessels, it must be left to the plunder of a 
ferocious banditti, disguised under the French 
flag. Nor are these the only ones to be appre- 
hended ; the brigands of small force are lying in 
wait in every quarter; indeed it is not safe for 
our merchantmen to sail unarmed from our ports 
on the Atlantic to New Orleans. The depreda- 
tions already made on our commerce had amounted 
to an immense sum; the insurance companies in 
Baltimore alone have lost $100,000; yet the com- 
merce is too valuable to the United States to be 
abandoned altogether. But were America to sus- 
pend her intercourse with St. Domingo, the evil 
of having the present inhabitants for our neighbors 
would not be lessened; for, whilst the rich pro- 
ductions of that island are in such universal de- 
mand, they will find their way to market, and 
their want of military stores or contraband of war 
will be ‘equally supplied to them, not by Ameri- 
cans, but by British vessels, from the Danish or 
other neutral islands ; the trade will continue, and 
either neutral or belligerent nations will reap the 
benefit. To make the thing still more secure, he 
thought it would be as well that the commander 
should give bond and sureties for his conduct on 
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board an armed vessel, and if the cargo were made 
liable to forfeiture as well as the vessel, he should 
deem it a sufficient security to prevent the mis- 
application of the power entrusted to the com- 
mander. He hoped the committee would rejec: 
the amendment proposed by the gentleman from 
Virginia, (Mr. Epres,) and afterwards concur in 
the amendment suggested by the gentleman from 
Massachusetts (Mr. Eustis.) 

Mr. McCreery.—Mr. Chairman: Whatever 
may be the fate of the bill now before you, I think 
it my duty to state to this committee some circum. 
stances which induce me to think, that the infor- 
mation given to the Executive concerning the 
conduct of our merchant vessels has been much 
exaggerated. 

lam aware that the liberty of trade granted us 


to that island has been much abused by some of | 


our citizens, and it is my wish that such laws may 
pass as will effectually restrain and punish such 
proceedings. 

It is well known, sir, that we have had a con- 
siderable share of the trade of St. Domingo for 
more than ten years past, except for a certain 
period of the late administration, when it was pro- 
hibited by our own Government; that under all 
the late fegitinnate governments of that island it 
was not only permitted but invited; that in con- 
sequence of this and of contracts made by the Gen- 
erals Le Clerc and Rochambeau, with some oi 
our citizens, for the supply of provisions and other 
necessaries, there was American property to an 
immense amount in that island when evacuated 
by the last mentioned General, and, consequently, 
a considerable number of our citizens remained 
there. Under these circumstances it was not to 
be expected that this property and those men were 
to be abandoned. The trade was therefore con- 
tinued in a peaceable manner, and would still have 
been carried on so, had it not been interrupted 
by vessels unlawfully armed in the ports of Cuba. 
Into these ports many of our vessels were carried, 
their cargoes landed in the night, the vessels sent 
out of the harbors, scuttled and sunk, to prevent 
detection, and the crews left without any means 
of returning to their own country. The question 
with our merchants then was, whether they were 
to abandon this trade altogether, and sacrifice their 
property remaining there, or arm their vessels for 
defence. The latter plan, and in my opinion the 
wisest, was adopted ; and, I believe, not more than 
one instance has occurred where our vessels, thus 
armed, have resisted a legitimate force. To prove 
to the Committee that the vessels thus opposing 
our trade were not authorized, I request that the 
Clerk may be permitted to read the decree not 
long since issued by General Ferrand, at the port 
of St. Domingo. 

[The decree was here read by the Clerk as fol- 
lows :] 

A Decree for re-establishing order in the Leeward 
Islands, for the issuing and use of letters of marque. 

We, L. Fernann, General of Brigade, Commander- 
in-Chief of the Army of St. Domingo, Captain Gen- 
eral pro. tem: 

Being informed that several owners and captains of 
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French corsairs, who have obtained limited letters of 
marque, whose time is expired, continue or renew their 
cruising, without having regard to any of the formali- 


> ties required in such cases. : 


That others have obtained, of some pretended French 
agents, the term of their letters of marque to be pro- 


4 longed : 


That others are bearers of letters of marque, whose 
transfer has been made by these pretended agents over 
to other ships than those for which they had been de- 
livered : 

That others have purchased letters of marque of these 
pretended agents, who, abusing the confidence of the 
Captains-General, of whom they held their power, have 
permitted a commerce thus culpable, without even 
examining the morality of the men to whom these let- 


q ters of marque have been sold : 


That some navigate with letters of marque expedited 


4 by those Generals who, not being Captains-General, not 


exercising those functions, have no right to deliver them. 


4 Informed likewise that under pretence of being ignorant 
> that the tribunals of St. Domingo are alone competent 
| to decide on neutral prizes, in relation with the rebels 


of that island, without regard to the authority from 
which the letters of marque, with which the privateers 
are provided, issued, several owners and captains of cor- 
sairs have neglected to observe the formalities prescribed, 


> the principle of which is to make known the literal con- 
» tents of those letters which have been given them: 


Considering, that to tolerate much longer the irregu- 


| lar conduct of the privateers and captains of corsairs, 


which are found in the different cases mentioned, there 
would incontestably result abuses which would cause 
privateering to degenerate into piracy, and dishonor 
the French flag : 


DECREE. 


Anrticte 1. From the first of Vendemiaire, 13th year, 
all the letters of marque delivered by General Rocham- 
beau, those delivered by the Generals formerly employ- 
ed in the army of St. Domingo, likewise those issued 
by us until the present day, the 8th Thermidor, shall 
be null and without effect. The only letters of marque 
delivered by us from the present date, 8th Thermidor, 


: and which shall be declared under our hand, that they 


= 


shall be valid until such epoch, are not to be comprised 
in this repeal. 

Anr. 2. From the same day, the Ist Vendemiaire, 
13th year, all the owners and captains carrying letters 
of marque of the French Captains-General, other than 
those of St. Domingo, which shall be in the case of 


_ having relation to Santo Domingo, whose courts are 
_ the only competent tribunals to judge of neutral ships 


taken in contravention on the coast of St. Domingo, as 
well as those arrested with clearances for the ports oc- 
cupied by the rebels, or going out of those ports, shall 
be held to prove their powers in the original. 

Arr. 3, Those who should wish to arm for a cruise, 
or those having armed who should wish to continue 
cruising, will obtain from us letters of marque when 
they shall conform to the requisite formalities. 

Art. 4, The Captains-General of the French Wind- 
ward Islands shall be apprized of the abuses commit- 
ted daily, in consequence of the cupidity of some own- 
ers or captains disposed to see every ship in contraven- 
tion, wheresoever they may meet neutral flags in sight, 
and even out of sight of the coast of St. Domingo; and 
they shall be invited to put a stop to those abuses, to 
have returned the letters of marque confided to those 
men who have abused them; they shall likewise be de- 
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sired to recall those charged with their affairs, pretend- 
ing to be French agents, who have given well-founded 
cause of complaint. 

Ant. 5. From the date of the Ist Vendemiaire, 13th 
year, the prizes that shall be made by owners and cap- 
tains of French cruisers who have not conformed to the 
regulations contained in articles 1, 2, 3, of the present 
decree, shall be confiscated for the use of the invalid 
fund. 

Anr. 6. The pretended French agents who shall 
issue letters of marque, of which they may be in pos- 
session, or cause to be assigned those delivered by 
competent authority, shall be considered as forgers, and 
denounced as such to the Minister of the Marine and 
of the Colonies, and prosecuted with all the rigor of the 
law. 

Art. 7. Copies of this decree shall be sent to the 
Minister of the Marine and the Colonies. They shall 
likewise be sent to the Governors of the neighboring 
colonies, to the Captains-General of the French Wind- 
ward Islands, to the Minister of France near the Unit- 
ed States of America, and likewise to the French agents 
in the Antilles. The present decree shall be printed, 
published, and posted up inthe city of Santo Domingo, 
and likewise in all parts of the island of St. Domingo 
occupied by the French. It shall be registered in the 
Bureau of the Inspection of the Marine, likewise in 
the Register of the Provisional Commission of Justice, 
and also in the Special Commission of Prizes. 

Headquarters at Santo Domingo, the 8th Thermidor, 
13th year. L. FERRAND. 


And to give to the committee some idea of the 
extent of the lawless depredations committed on 
our commerce in those seas, I beg leave to state 
the losses sustained by the five insurance offices 
of Baltimore, not corregtly stated by the gentle- 
man from Pennsylvania, (Mr. Cray :) 


The Maryland office -_ - - + $128,565 
The Baltimore office - - - - 80,140 
The Chesapeake office - - - 67,455 
The Union office - - - - 90,687 
The Marine office - - - = 125,110 

492,555 


Making, in all, nearly $500,000, besides consid- 
erable property not insured—nearly all of which 
has been sold without any form of trial, and leaves 
our merehants without any hope of redress. 

If this bill passes into a ee we shali in fact be 
deprived of the trade to all the leeward islands, 
and even that to New Orleans will not be safe. 
One vessel lately bound from Alexandria to Ja- 
maica has been carried into Cuba, where her cargo 
was landed and sent in small vessels to Jamaica, 
by these picaroons. Another, from Baltimore to 
St. Jago de Cuba, was, on her homeward passage, 
with a cargo worth $40,000, taken by one of them, 
who had no commission, and was carrying his 
prize into Barracoa, when it was retaken by a 
British cruiser and sent to Jamaica; and no later 
than last month, the vessel of a Baltimore mer- 
chant, who never armed a vessel, and who, I ve- 
rily believe, was never concerned in any illicit 
trade, was obliged to put into the port of Savan- 
nah in distress, on her return from St. Domingo. 
On going up the river she was met by one of these 
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freebooters, that had chased her on her voyage 
out; the captain of which declared he would 
make prize of this schooner, and waited off the 
river for that purpose. 

I will not detain the Committee by reading doc- 
uments to prove these statements, but will leave 
them on the Clerk’s table for the perusal of any 
gentleman of the Committee who may choose to 
satisfy himself. I have been also informed, but I 
have no documents to prove it, that one of our 
vessels, bound from Liverpool to New Orleans, 
has been taken by one of these cruisers. On the 
whole, sir, as I consider our entire trade to the 
West Indies and to New Orleans implicated in 
this motion, I shall decidedly vote against it. 

Mr. Eppes said that, notwithstanding the ob- 
jections made to his proposed amendment, he sin- 
cerely believed the best interests of the nation re- 
quired that it should prevail. It appeared to him 
that neither of the gentlemen who had opposed it 
had taken a correct view of the question. We 
are not, said he, passing a law for the protection 
of American commerce, but we are making pro- 
vision against the improper use of arms; for it 
seems to be the intention of those gentlemen to 
allow our vessels to arm. They tell you that their 
vessels cannot do without arms ; they cannot effect 
the object of their voyages without being prepar- 
ed with a sufficient armament. Why, this is pre- 
cisely the argument of a highwayman for the use 
of his pistols. But ought the United States to 
protect their commerce in this way? He thcught 
they ought not. Do these gentlemen possess in- 
formation that we cannot carry on our commerce 
without armed vessels? If so, it will bring up the 
whole principles upon which the right of arma- 
ment is founded, and he trusted it would be mani- 
fested that the provisions of this or any other bill 
to be enacted for the purpose, would be such as 
to secure the United States from a collision with 
foreign Powers. He did not think it comported 
with the dignity of the Union to arm their mer- 
chant vessels and turn them loose upon the ocean, 
to act as whim, or caprice, or a thirst of lucre 
should dictate. It would be nothing more or less 
than covering the ocean with an armed banditti, 
that would bring down upon the United States 
the sovereign contempt and just indignation of 
all the Powers of Europe. He hoped the navi- 
gating and commercial character of Americans 
would be formed upon their superior skill and in- 
dustry; if in the exercise of these, they were op- 
posed, he was willing to extend the public protec- 
tion to them; he would not only protect their 
rights in this way, but he would also avenge their 
wrongs. The arms of the Union can reach the 
Caribbean seas as well as the Mediterranean ; and 
this, he presumed, was the course proper to be 
pursued. He felt extremely averse to the prin- 
ciple of the bill; he could not reconcile himself 
to do what no other nation had ever done: that is, 
give arms to every man sailing on the ocean who 
shall require it. Do you grant even letters of 
marque in this way? By no means. What! 
shall A, B, and C, persons we know nothing of, 
because they can sign a bond, with a security, 
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range the ocean under the sanction of the flag of 
the Union, to make war upon other nations, and 
exercise a power which the Constitution declares 
shall be exercised exclusively by Congress? He 
did not believe the good sense of the Committee 
would permit them to confer the power of mak. 
ing war on any set of men, however virtuous or 
respectable, much less to commanders of armed 
merchant vessels, cruising in pursuit of wealth or 
plunder. No, they would certainly prefer to re- 
tain such an important power in their own hands; 
and he was on persuaded that the public peace 
would be preserved but a very short time after 


the moment that Congress put it in the power of | 


others to make war. For whatever may be the 
character ofa sea captain, if he executes his bond, 
he is entitled to his arms; and is any gentleman 
weak enough to believe that a bond to the amount 
of the value of the vessel will restrain an intem- 
perate person from using arms when he is irritat- 
ed by an anticipated detention or scrutinizing over- 
haul? It is well known, even in civil life on 
shore, where every man is equal, how difficult it 
is to restrain the vindictive passions of hasty tem- 

ers. The difficulty was much greater at sea. 

e really thought the risk too great to be en- 
trusted to this body of men. He was, however, 
willing to protect them in every lawful commer- 
cial pursuit, as far as the arm of the Union could 
reach. But he would not consent to put the na- 
tional vengeance in the hands of any man or set 
of men, with whose characters he was unac- 
quainted, and who, for all he knew or appeared to 
be required by the bill, might be totally regard- 
less of all the ties of virtue, justice, and national 
honor. 

The question on Mr. Eppes’s amendment was 
taken—40 voting in the affirmative and 61 in the 
negative ; the motion was lost. 

Mr. CRowWNINSHIELD moved to strike out the 
proviso and the second section. 

Mr. J. C. Smrra conceived the motion out of 
order; the proviso belonged to the first section, and 
that was the section under consideration ; the Com- 
mittee had not as yet reached the second section. 

Mr. CROWNINSHIELD then proposed to strike out 
the proviso alone; which was agreed to by the 
Committee—55 against 32. 

Mr. J. Cray said that he did not think the 
bond of an owner or commander for the value of 
the vessel was sufficient. He therefore moved 
to forfeit also her tackle, apparel, furniture, and 
cargo. It was well known that in many voyages 
now making, the forfeiture of the vessel would be 
but a trifling loss, compared with the profits made 
upon some cargoes, and that merchants would 
cheerfully incur the penalty rather than decline a 
voyage whereon such great profits were to arise. 

r. Eustis admitted in some cases that the 
penalty might not be too great; but there were 
others in which it would be out of all proportion. 
Instance an East Indiaman with a cargo of four 
or five hundred thousand dollars; he feared re- 
quiring sureties to such an amount would greatly 
interrupt that branch of commerce, if not totally 
prevent it. 
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Mr. CROWNINSHIELD objected to the insertion 
of the cargo, but had no objection to the tackle, 
apparel, and furniture being forfeited with the 
vessel. 

Mr. J. Ctay.—The gentleman knows that the 
bond given in the case of East Indiamen is a mere 
formality; that trade being, on account of its 

rofit, one in which there is no danger as to the 
improper conduct of the captain, men of respect- 
ability and good character always being employ- 
ed; but the provision is intended to prevent ille- 
gal voyages, under an idea that the profit upon 
the cargo will more than cover the condition of 
the bond. He had no objection to exclude the 
cargoes of East Indiamen from the effect of this 





* bond; but, in the case of West Indiamen, he 


thought Government would not have an adequate 


) security unless the value of the cargo was made 
’ liable as well as the vessel. 


Mr. Gopparp asked if it was intended to take 


‘ two bonds, one of the owner and the other of the 
. commander, and to be for double the value of the 
> vessel and double the value of the cargo? In this 


event, the security would be quadruple. He would 


) merely submit it to the consideration of gentle- 


_ men, whether it would be proper to embarrass 


+ commerce in this way. 





Mr. J. Clay.—That may be easily obviated by 


; making it a joint bond. 


The question on the amendment was taken and 
agreed to—66 against 32. 
Mr. Ciark thought, while we were imposing 


_ penalties on our citizens, it would likewise be pro- 


' per equally to restrain foreigners; he therefore 


moved an amendment, to insert after the Amer- 


_ ican owners of the vessel, the words “ or any per- 


son or persons resident within the United States.” 
This would restrain aliens reaping the profits so 
frequently mentioned.—Agreed to. 

Mr. CrownINSHIELD moved to add the following: 
“ Provided, that the regulations herein contained 
‘ shall not be construed to extend to vessels bound 
‘to any country situated to the southward of the 
‘ equator.” 

Mr. J. Cray said, that would not restrain ves- 
sels from clearing out for the coast of Africa and 
returning to the West Indies. 

Mr. Smitte asked if the words were not the 
same as had been stricken out; if so the motion 
was out of order. 

Mr. CRowNINSHIELD said the words were va- 
ried; the former proviso extended to the Mediter- 
ranean, and beyond the Cape of Good Hope; here 
not a word is said of the Mediterranean, but the 
language is confined exclusively to the southward 
of the equator. 

Only fifteen members voting in favor of Mr. 
CROWNINSHIELD’s proviso, of course it was lost. 

Mr. Eppes suggested the propriety of amending 
the second section in such manner, as to make 
the captain and crew liable to punishment, if they 
should commit any violence or unlawful assault 
upon any vessel or territory of a nation in amity 
with the United States, or should make any other 
unlawful use of theirarms. Ifthe offence amount- 
ed to murder or felony they should suffer the pun- 
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ishment of murderers or felons; or if the offence 
should be of less degree they should be punished 
accordingly. He said it was well known that 
the privilege they were now about to bestow was 
not a right derived from the law of nature or of 
nations. If then it was no natural right, the Le- 
gislature have the right to dictate the conditions 
upon which they are willing to grantit. The 
first section provides a —s against the impro- 


‘per use of arms, or as it were for their good beha- 


viour. His amendment would go to providea 
suitable corporal punishment for any offence they 
might commit after they had arms in their hands. 
Itappeared to him that they were about tochange 
the whole system of commerce. Instead of resting 
its success on the skill, enterprise, and industry of 
our mariners, we are about to give them force by 
which they may find their way tomarket. Your 
vessels are to be light, swift-sailing runners, ca- 
pable of combat or flight. We shall hear no 
more of vessels of burden being employed in the 
West India trade. Upon the whole, he submitted 
to the House whether the public safety did not 
absolutely require this additional security. He 
had not however thrown this idea into form, but 
if it met the approbation of gentlemen he would 
endeavor to reduce it to writing. 

Mr. J. Cray would make a motion which 
would supersede the necessity of the amendment 
suggested by the gentlemen from Virginia, (Mr. 
Eprres,) that was, to strike out the whole of the 
second section. 

Mr. Eppes asked if Mr. J. Clay meant to pro- 
pose a substitute. 

Mr. J. Ctay replied that he did not,as he believed 
the bill would be effectual for its purpose without 
anything more than the first section, as it now 
stood amended. 

On the question to strike out, there were fifty- 
three in favor of the motion, and forty-four against 
it. The section was struck out accordingly. 

Mr. J. Cuay next moved to strike out the third 
section, which was carried without debate, by fifty- 
eight against twenty-two. 

Mr. Eustis moved to amend the fourth section 
so as to read, that if any armed vessel as aforesaid 
shall proceed to sea without a clearance, such 
vessel, &c. shall be forfeited to the use of the Uni- 
ted States.—Agreed to. 

Mr. Eppes moved a new section, in conformity 
to the idea he had expressed when the second 
section was under consideration. It was nearly 
as follows: 

“That if any armed merchant vessel shall make or 
commit any depredation, outrage, unlawful assault, 
or violence, against any vessel or territory of a nation 
in amity with the United States, or against any of the 
citizens or subjects of such nation, or make any other 
unlawful use of the arms on board such vessel; if such 
depredation, &c. shall be made or committed, as if 
made or committed in any place under the exclusive 
jurisdiction of the United States, would be murder, 
felony, or midemeanor, as the case shall be; and the 
principals and accessaries concerned therein shall be 
punished as they would respectively be in other cases 
of murder, felony or misdemeanor, by the laws of the 
United States.” 
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Mr. J. Cuay said he should be glad to hear the 

reasons on which this amendment was founded. 

Mr. Eppes had stated, when he was up before, 

the reason for which he was induced to make this 
motion. The right of making war was, in all 
eases, lodged in the hands of the Government. 
When men entered into civil society, they aban- 
doned whatever natural right they had to employ 
force against others, and vested their defence in 
those who were qualified to exercise the whole 
strength of the community. In our Government, 
the Constitution has delegated this power exclu- 
sively to Congress. Our merchant vessels have no 
right to arm, nor does the law of nations warrant 
it. If, then, Congress extend this privilege to 
merchantmen, Congress havea right to prescribe 
the conditions. He had also stated, that he did 
not consider the bond entered into at the custom- 
house an adequate security for preserving the 
peace of the nation, or preventing ah improper 
use of cannon and ball entrusted to the citizens 
ranging the ocean in pursuit of wealth. Indeed, 
he thought the power confided to captains of ves- 
sels under this bill was too dangerous, and there- 
fore Congress could not be too cautious in guard- 
ing against its abuse by every means in their 
power. Itis true, the penalty enjoined by the new 
section is a severe penalty, but it does not affect 
any one unless he commits one of those improper 
acts it is intended to restrain ; and if he willingly 
and wickedly does commit a crime, he incurs the 
penalty and deserves the punishment, and let him 
receive it, in order to check a similar licentious- 
ness in others. He confessed some degree of sur- 
prise that gentlemen should ask for the reasons of 
the amendment, when they would not deign to 
offer any argument against it. 

Mr. J. Cuay asked if it was meant to attach 
these penalties on a commander who shall, in re- 
sisting an illegal search, happen to kill or wound 
some of his adversary’s crew? That right, he 
thought, was secured by the law of nations. If 
a vessel is attacked by pirates, may she not resist, 
and beat them off? This is the natural right of 
self-defence. He believed the provision of the 
first section was sufficient to prevent all voluntary 
transgressions; but shall a man who involuntary 
kills another by firing a cannon at sea, for any of 
the usual purposes, be hanged? If he is, is not 
this, then, a new and unusual punishment for such 
an offence, and such as is forbidden by our Con- 
stitution? Will any man say that this is a pun- 
ishment proportioned to the crime ? 

Mr. Eprres requested the Clerk to read the 
amendment again, for the information of the gen- 
tleman from Pennsylvania, as it was very evident 
to him that he had misunderstood the object of 
the section. 

This being done, Mr. E. proceeded. The words 
“new and unusual,” certainly might have been 
spared by the gentleman, for the punishment is 
exactly the same as what has been usual in every 
place under the exclusive jurisdiction of Con- 
gress. It subjects them for a similar crime, com- 
mitted at sea, to the same punishment as if the 
offence had been committed in this territory of 
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Columbia. The arms, it is said, are only given 
to them for their defence; well, will you not they 
take sufficient security that they shall not be used 


for offence ? or shall they be permitted to trespass | ’ 
upon the vessels or territories of those in amity | 


with the United States? He could not distin. 
guish vig murder committed on the high seas 
should be less murder than if perpetrated on shore, 


the punishment directed by the amendment was 
precisely the same; unless this was allowable, he 
did not see how Congress could annex even an 
old punishment toa newcrime. If, however, the 
offence and the punishment were the same as 
heretofore, he sani 
the section he had offered. 

Mr. Lucas could not discover how his colleague 
had inferred that the right of arming merchant 
vessels was a natural right, ora right under the 
law of nations. He supposes a neutral may re- 
sist illegal search, or defend himself against a 
pirate. On these points he need not add any- 
thing, as they had been fully exemplified by the 
gentleman who moved the amendment. As to 
its inflicting new and unusual punishments, he 
could not make that discovery either; the punish- 
ment for the offence was the same when commit- 
ted at sea as if committed in the body of a county; 
the only difference was as to the place where. In 
short, he thought the amendment a very proper 
one, and hoped it would beagreed to. He thought 
the object of the bill was not so much to preclude 
the continuation of the trade to St. Domingo, as 
to give a kind of half-way satisfaction to France 
in excuse for the iniquity of that trade, as it had 
for some time past been carried on, From what 
had been stated by the gentleman from Maryland, 
“wage McCresry,) he supposed that the contracts 
or certain supplies to be furnished by the con- 
tractors in Maryland, and particularly in Balti- 
more, to the agents of the French Government, 
while at St. Domingo, had not yet been fully 
completed, but that shipments continued to be 
made, and the supplies destined for the service of 
the French actually were delivered at the ports 
as stipulated, although those ports were in the 
possession of the brigands. Under the intended 
regulation armed vessels will defend themselves 
to get in, which may produce a clashing of power 
between the contractors and the persons now law- 
fully commissioned by France to intercept the 
commerce between neutral nations and the brig- 
ands of St. Domingo. He admitted it was difii- 
cult to draw a line as to how far an armed vessel 
should be restrained in the exercise of her force. 
He knew there would necessarily be some latitude 
of construction, but he thought the best security 
which could be obtained was, to punish an abuse 
of the power conferred upon them, by making 
all the parties principals or accessaries, and pun- 
ishing the offences in the same way as they would 
be punished if committed within the territory 
over which Congress have the power of exer- 
cising exclusive jurisdiction. 

Mr. Sioan hoped he should always be careful 
how he undertook to speak on matters he did not 


d see no impropriety in passing | 
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understand. He had therefore remained silent on 
the bill so far as it had proceeded. He did not 
fully understand the commercial relations between 
the United States and other nations; but he had 
a full feeling and high estimation for the preser- 


© vation of the peace and happiness of this country, 


and on this point he meant to express an idea 
which had occurred to him. He observed that it 
was but a very few years since merchant vessels 


) were permitted to arm in any other case than 


4 happiness of his country. 


that of actual and declared war. He supposed 
then, and still believed it was a dangerous experi- 
ment; he believed now that it was equally danger- 
ous. Whether it was practically wise to pursue 
the St. Domingo trade, at such an immense risk, 
he would not say, as he had not as yet learned to 
calculate profits, when set against the peace and 
e should not decide 
for those who understood this kind of political 
economy ; but to his mind it resulted, from the 
arguments he had heard, that it would be better to 
restrain arming altogether. Yet, as a majority 
of the House had decided the contrary, he should 
not oppose their will, but he hoped they would 
endeavor so to secure this power from abuse, as to 


| prevent to the utmost every possible evil which 


might otherwise arise to the unexampled prosper- 


] ity of the Union. 


Mr. CRownINnsHieLp said he regretted the ne- 
cessity of again troubling the Committee on this 
subject. The bill under consideration was highly 
interesting to the merchants of the United States. 
He had repeatedly stated his objections to the 
bill as it was first reported, and as it was subse- 
quently amended, and had moved an amendment 
which had been finally agreed to. This was to 
strike out the cargo. so that bonds should be ex- 
acted only for double the value of the vessel, 
without reference to her loading, and he had the 
satisfaction to find that a majority had been found 
in favor of ee: Without repeating what 
he had observed formerly, when this subject was 
before the House, he would call the attention of 
gentlemen to the great value of some of the car- 
goes shipped from this country. He was con- 
vinced that the East India trade from the United 
States could not be carried on to advantage, if 
the merchants were compelled to give bonds in a 
sum equal to the full amount of vessel and cargo. 
This commerce was extremely valuable, and he 
hoped no embarrassments would be thrown in its 
way. If we wished to restrain the trade to a par- 
ticular island in armed vessels, for his part he 
thought it might be done without touching the 
whole commerce of the United States, but he 
saw no reason why that trade was to be wholly 
interdicted. It might be well to oblige those who 
carried it on to enter into bonds to double the 
value of the vessel, tackle, and furniture, condi- 
tioned that no aggression should be committed on 
the vessel of a friendly nation, and he should not 
oppose this regulation; but, in doing this, he could 
see no necessity of extending these conditions to 
all other vessels. He said that he was certain, if 
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hard on the merchants of the Eastern and Mid- 
dle States, who carried on a great and increasing 
trade to India. Some cargoes might amount to 
three, or even four hundred thousand dollars, and 
in such cases bondsmen could not be procured. 
In general, the cargoes were not near so valua- 
ble; but we employed upwards of one hundred 
and fifty vessels in the India and China trade, 
and he hoped no restraints would be imposed on 
that commerce. The ships engaged in voyages 
beyond the Cape of Good Hope were generally 
provided with arms, merely to defend themselves 
against pirates, who were sometimes found in 
those distant seas,and he knew of no instance 
where they, had committed an aggression, or 
where they had made any unlawful use of their 
arms, and he presumed none would occur in fu- 
ture. Why, then, should we compel the owners 
of these vessels to give such heavy bonds? Why 
embarrass commerce unnecessarily ? Commerce 
will be always most flourishing when left most 
free to individual enterprise. In some cases these 
bonds would operate to the injury of our Euro- 
pean trade. It was well known that a vessel of 
two hundred and fifty or three hundred tons, 
loaded with sugar and coffee, would be worth 
nearly one hundred thousand dollars. Would 
any gentleman in this House be willing to sign 
bonds for his neighbor for that amount? They 
would not, it might be presumed. Is it probable, 
then, that one merchant will stand surety for 
another at the custom-house for these enormous 
sums? If the bill should unfortunately pass with 
a condition to include the value of the cargo in 
the estimate of the bonds, he ventured to predict 
that the revenue would be sensibly diminished 
for the next year. He would not be much sur- 
prised if it fell short nearly a million of dollars. 
It would be impossible to procure the necessary 
bondsmen in all cases, and the merchants must 
give up their voyages to the East Indies in armed 
vessels, and if they disarmed, they exposed their 
property to almost certain loss. If the bill was 
properly amended, Mr. Crowninsuie_p said he 
believed he should vote for it, though he did not 
like all its provisions; but he supposed something 
must be done, and he would willingly consent to 
regulate the particular commerce so frequently 
alluded to, but he could not approve of the bill in 
its present form. 

Mr. Crark voted for the first section under 
an impression that it would be proper to permit 
merchant vessels in some eases to defend them- 
selves. He was therefore willing that they should 
have arms on board for the purpose of self-de- 
fence ; but while he was willing to provide for 
their security, he conceived himself bound to re- 
strain them from the commission of crimes, and 
this amendment goes no further. It does not de- 
prive them of the right of self-defence, and the 
privilege of repelling force by force. They are 
authorized to beat another vessel off when at- 
tacked, but they are restrained from becoming 
the aggressors. The amendment does not go to 


the bonds were to be exacted for the cargoes of | deprive a sailor of a single privilege at sea which 


the East India vessels, it would fall extremely 


he possesses on shore, and surely it will not be 
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contended that because a man is a sailor he is 
entitled to exclusive privileges. A mariner has 
no right to attack another man on shore, neither 
ought he to be privileged to attack another at 
sea; but his rights, be they what they may, are 
the same both on land and sea. If this were a 
proposition to put arms in the hands of a man 
setting out on his travels, would any one object 
to punish him for every unjust and criminal abuse 
of such arms? There is not a member on this 
floor but whose mind would revolt at the idea of 
protecting such a man, more than if he had re- 
mained at home. Why, then, do gentlemen ad- 
vocate a distinction between the man travelling 
by land, and another traversing the ocean? in each 
case the protecting arm of his country is extended 
to preserve to him his legal and Constitutional 
rights; in each case then also should the sword of 
justice perform its office without distinction or 
favor. This regulation, he was convinced, would 
have a beneficial effect upon foreign nations, as at 
the same time it would show them that we will 
protect our lawful commerce; that our citizens 
are not authorized to offend any other people, and 
that if they do they will be punished by their 
Government in a manner proportioned to the of- 
fence. On these twe grounds he was in favor of 
the motion of amendment: first, it would go to 
prevent an offence by fear of the punishment ; 
and, second, it would have a good effect upon the 
belligerent nations of Europe with whom we are 
at peace, to preserve our commerce from wanton 
spoliation. 

Mr. Smitiz had also agreed to the first section 
of the bill, because he thought it useful that our 
merchant vessels trading to the West Indies, du- 
ring their present unsettled state, should be permit- 
ted to arm in their own defence; but at the same 
time there was another circumstance equally im- 
portant to be attended to, that was to preserve 
a peace between the United States and other na- 
tions unfortunately engaged in war. He was of 
opinion that since merchant vessels were permit- 
ted to arm, every precaution ought to be taken 
against the improper use of their arms. The 
gentleman from Massachusetts (Mr. Crownin- 
SHIELD) has represented the American merchants 
as a set of peaceable and harmless men. He did 
not carry his idea of the virtuous and forbearing 
disposition of this class of citizens quite so far; 
but he honestly believed they were as virtuous 
and honorable as any other set of merchants on 
the face of the globe. But he believed that they 
had all the infirmities to which mankind were 
liable, as well as other persons constituting the 
other classes of the community, to say nothing of 
the nature of their calling, which many writers 
supposed to be bottomed on principles of avarice. 
Be that, however, as it might, he did not think it 
impossible that a seaman’s conduct at sea might 
at times be as irregular and as improper as a 
landsman’s on shore. He could not think the 
crew of aship at sea would be more orderly than 
our own citizens residing in our own territory. 
Yet, we have such crimes as felonies and misde- 
meanors, for the commission of which the law 
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has furnished correspondent remedies, and why 
not make a similar provision for similar offence; 


committed at sea? He did not know but the | 


temptation at sea was stronger than on shore; 
weaker vessel might easily become the prey of the 
stronger, and the impunity arising from conceal. 
ment might induce men to risk something more 
in one case than in the other. In a moral poin 
of view a murder committed at sea was as hei- 
nous an offence as a murder perpetrated on shote. 
and if committed on the body of a foreigner, th 
crime was as great in the eye of Heaven as ji 
committed on a fellow-citizen. But he woul 
ask gentlemen of what they were afraid? The 
must allow that the crews of vessels may com. 
mit these crimes. Do they wish to rescue them 
from condign punishment? Surely not. But if 
a ship’s crew make no unlawful use of their arm: 
they are not obnoxious to any punishment. He 
hoped the amendment would be agreed to, for the 
honor of Congress and the security of the peace 
of the nation. He had good reason to believe 
that the agents of a certain nation had made lou 
complaints to our Administration with respect \ 
the conduct of several American vessels trading 
to the West Indies. If this section is added \ 
the bill, it will evince the disposition of the Gov. 
ernment of the United States to preserve peace: 
and do justice to all the nations of the world. 

On the question’to insert the new section pro- 
posed by Mr. Eppes, there were 56 in its favor 
and 50 against it. 

The Committee then rose, and reported the 
bill with the amendments agreed to. 

The House having agreed to consider the 
amendments, 

On motion of Mr. J. Clay an amendment wa: 
made substituting for the words “ citizen or cil- 
zens,” &c., the words person or persons residei 
within the United States or territories thereof. 

Mr. R. Griswowp thought that giving bond for 
double the value of the vessel, her tackle, apparel. 
and furniture, was sufficient, without adding the 
cargo; if other gentlemen agreed with him, he 
hoped they would refuse their assent to so much 
of the amendment. The gentleman, (Mr. J. 
Cuay,) to be sure, had said that the bond taken 
in the case of East Indiamen was merely forma! 
He did not think Congress ought to legislate on 
this prineiple. When securities are demande/ 
they should be for an efficient purpose, and no! 
merely nominal. Why should a vessel sailing 
with arms to India be compelled to give security 
on her cargo, of 500,000 dollars, for a million o! 
dollars? Is there more risk of an improper us 
of her arms than in the case of a West India 
man with a cargo of $30,000, which gives secur- 
ity only for $60,000? or is a murder or felony com- 
mitted by one vessel less a murder or felony |! 
committed by another? and yet from the disparit) 
of the bonds one would be led to suspect that 
such was the idea. Viewing this additiona! e0- 
cumbrance on commerce as a shackle that would 
subject small traders to real inconvenience, while 
it would facilitate the enterprise of merchants 0! 
large capital and long established credit, he mean! 
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to call the yeas and nays on the question of agree- 
ing to this part of the report of the Committee 
of the Whole. 

Mr. J. Cuay said it was true that he had said 
that bonds given at the custom-house for Kast 
India ships were merely formal; it is not how- 
ever because they are unnecessary or improper, 
but because the commanders of such vessels were 
men of such consideration and prudence that 
they would not subject themselves to the forfeit- 
ure, and so far he was willing to admit that the 
amendment would also be a mere formal regula- 
tion as to the clearance of armed East Indiamen. 
But as to vessels bound to the West Indies, it was 
a notorious fact that the value of the vessel and 
her equipment formed no proportion to the profits 
made on the cargo, if they have a fortunate run, 
and it was against the illicit commerce of such 
that he wished to be secure. He was unwilling 
unnecessarily to shackle commerce as any gen- 
tleman ; but this regulation was not an unneces- 
sary shackle, it was one absolutely required by 
existing circumstances, and will not work a hard- 
ship on any mercliant engaged in a lawful com- 
merce. One thing, however, he acknowledged it 
would effect. It will prevent in future that spe- 
cies of trade which, to say the least of it, ap- 
proaches very near to illicit trade at the present 
moment. A merchant, willing to run the risk of 
such a voyage as he had alluded to, would prefer 
to make it unarmed rather than armed, because 
he knows the consequences, and the probability 
of transgressing some of the provisions of this 
act. It had been suggested that two bonds would 
be required; he did not believe they would, as it 
was not the practice under the law of 1798, which 
Was expressed in the same terms as the amend- 
ment before the House. If the House should, 
however, consider this regulation as bearing hard 
on the East India trade, they might remedy it by 
refusing tc concur with the Committee of the 
Whole in striking out the proviso. 

Mr. Eustis did not consider the capacity of 
committing a crime as enlarged in proportion to 
the value of the cargo—perhaps it was the reverse. 
But he would observe, that if a captain with a 
very valuable cargo on board was to commit even 
a trifling misdemeanor against this act, the owner 
would lose his all—both vessel and cargo. Under 
such impressions, he imagined it would be ex- 
tremely difficult to obtain the requisite security. 
Where is the man that can find security to the 
amount ofa million of doliars that the captain of his 
ship, his officers, or crew, shall not commit some 
small degree of violence, even upon friends? for en- 
emies may often assume the garb of friends, and 
thereby render even friends suspected. The law 
of 1798 required bonds only to the amount of the 
value of the vessel, tackle, and apparel, and did 
not even extend to the number of guns she might 
carry. 

Mr. R. Griswowp again declared that commer- 
cial enterprise would be greatly diminished if a 
bond was required for both vessel and cargo. The 
consequence would be, that those merchants only 
who possess large capitals and independent for- 
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tunes could give bond. And while the young and 
small traders would be incapable of sending a 
single ship to sea, the large speculator would be 
enriching himself with the total profits of a very 
advantageous commerce. 

Mr. J. Cuay said, the observations of the two 
gentlemen who preceded him applied against strik- 
ing out the proviso; but he did not see that the 
position of the gentleman from Connecticut (Mr. 
R. Griswo_p) was of such great weight as he 
seemed to imagine. But, for his part, he did not 
see the ill consequence of regulations which might 
prevent rash speculations, on the part of young 
traders, upon small capitals, in engaging in voy- 
ages that overstrain their credit and prove their 
ruin. Asitrespected the trade to the West Indies, 
he hoped the House would agree to the amend- 
ment as it stood, and non-concur in the amend- 
ment for striking out the proviso. He would agree 
with them to retain the proviso if the present 
amendment was adopted. 

On the question to agree to that part of the re- 
port extending the bond to double the value of the 
vessel, her tackle, apparel, furniture, and cargo, 
(the amendment being the words in italic,) it was 
negatived—ayes 53, noes 55, as follows: 

Yras—John Archer, David Bard, George Michael 
Bedinger, William Blackledge, Robert Brown, Joseph 
Bryan, George W. Campbell, Levi Casey, Thomas 
Claiborne, Christopher, Clark, Joseph Clay, Matthew 
Clay, Frederick Conrad, William Dickson, John B. 
Earle, Peter Early, John W. Eppes, James Gillespie, 
Peterson Goodwyn, Andrew Gregg, Thomas Griffin, 
Josiah Hasbrouck, Joseph Heister, James Holland, 
David Holmes, John G. Jackson, William Kennedy, 
Michael Leib, John B. C. Lucas, Andrew McCord, 
David Meriwether, Nicholas R. Moore, Thomas Moore, 
Jeremiah Morrow, Thomas Newton, jun., Gideon Olin, 
Beriah Palmer, John Rea of Pennsylvania, John Rhea 
of Tennessee, Cesar A. Rodney, Erastus Root, Thomas 
Sammons, Thomas Sandford, Ebenezer Seaver, James 
Sloan, John Smilie, John Smith, Richard Stanford, 
John Stewart, Abram Trigg, Isaac Van Horne, John 
Whitehill, and Alexander Wilson. 

Nars—Willis Alston, jun., Nathaniel Alexander, 
Isaac Anderson, Simeon Baldwin, Silas Betton, Adam 
Boyd, John Boyle, William Butler, William Chamberlin, 
Martin Chittenden, Clifton Claggett, Jacob Crownin- 
shield, Manasseh Cutler, Richard Cutts, Samuel W. 
Dana, John Davenport, Thomas Dwight, James Elliot, 
Ebenezer Elmer, William Eustis, William Findley, 
Calvin Goddard, Edwin Gray, Gaylord Griswold, Roger 
Griswold, John A. Hanna, Seth Hastings, William 
Helms, John Hoge, David Hough, Benjamin Huger, Si- 
mon Larned, Joseph Lewis, jun., Henry W. Livingston, 
Thomas Lowndes, Matthew Lyon, William McCreery, 
Nahum Mitchell, James Mott, Thomas Plater, Samuel 
Riker, John Cotton Smith, Joseph Stanton, William 
Stedman, James Stephenson, Samuel Taggart, Samuel 
Thatcher, George Tibbits, Joseph B. Varnum, Daniel 
C. Verplanck, Peleg Wadsworth, Marmaduke Wil- 
liams, Joseph Winston and Thomas Wynns. 

The new section being before the House, as re- 
ported by the Committee of the Whole, 

Mr. Evtiot hoped the House would not agree 
to this amendment. The gentleman who had 
moved it apprehended gentlemen had not well un- 
derstood it when in the Committee of the Whole ; 
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he questioned whether the mover had paid that 
close attention to its effects, as to insure its being 
proper and beneficial. He said it created a new 
class of crimes, and if that measure was proper, it 
was proper also to define the punishment of each 
crime. The section refers to certain laws of the 
United States establishing the enumerated offences, 
and directs that the punishment shall be conform- 
able to the punishment inflicted for similar of- 
fences committed on shore. It is true the Con- 
stitution provides that Congress shall have power 
to define and punish piracies and felonies commit- 
ted on the high seas; that power had been exer- 
cised, the crimes defined, and the punishments an- 
nexed. [Mr. E. here read an extract from the law 
on that subject.} A misdemeanor was a crime, 
but under the terms of the Constitution he did 
not see how Congress could legislate upon it un- 
less they defined it a felony ; and were gentlemen 
prepared to say that every depredation, every 
species of outrage or violence was a felony; he 
was persuaded it was not the intention of the 
mover. Ifa misdemeanor, however, be considered 
a crime, it ought to be defined, and the punish- 
ment decreed, for none of the laws of the United 
States had hitherto done it. On this view of the 
subject, he considered the new section totally un- 
necessary, or if necessary, it was so imperfect that 
it would not reach the case for which it was in- 
tended. 

Mr. Eppes said the remark he had made in 
Committee of the Whole had no allusion to the 
geetemen lastup. He should however detain the 

ouse but a moment in making one observation 
in reply. The law quoted by the gentleman was 
the one defining and punishing piracies com- 
mitted on the high seas, and was confined to cases 
arising on board our unarmed vessels. Acts com- 
mitted by persons legally commissioned to carry 
arms, are not termed acts of piracy; in order to 
constitute piracy it is essential that the vessel has 
no legal sanction to bear arms. That is a case 
that cannot arise under the present measure, which 
is to give a legal sanction to our merchantmen to 
arm, only peng them by a penalty and cor- 
poral punishment, if they abuse their trust. It 
was necessary, in order to embrace this offence, 
that the definition and punishment should both be 
declared in tbe bill; he had endeavored so to do. 
As to the perfection or imperfection of the section 
in its present form, he should say nothing more 
than it appeared to his mind adequate to the end 
proposed. If however the gentleman from Ver- 
mont thought otherwise, he should be happy to 
hear him point out the mode of improvement. 

Mr. R. Griswo tp said that whether the effects 
to be produced by this section, so far as related to 
murder and felony, were really provided for under 
the existing laws, he would not assert positively ; 
but he believed that neither the existing laws nor 
this section made any provision for the punish- 
mentof misdemeanors. The offences defined and 
punished were provided for many years ago, in 
1790. By that Jaw murder was punishable with 
death, the same crime and punishment were re- 
vived in this section, and so it is in case of felony. 
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Why then pass a new law on this subject? Or 
does the gentleman mean to infer that because 
murder or felony may be committed by armed 
vessels which are to be punished, that therefor, 
murder or felony committed by unarmed vessels 
shall pass with impunity? He presumed in both 
cases they were murder or felony, and in both 
cases they were to be punished under the existing 
laws. Hesaw no occasion to multiply our statutes 
unnecessarily. With respect to the punishment of 
misdemeanors, he should remark that the Consti- 
tution gave to Congress the power to define and 
punish piracies and felonies committed on the 
high seas, and violation of the law of nations, 
Those who acted on this subject before us, he pre- 
sumed acted under an impression that they had 
gone to the extent of their powers in defining pira- 
cies and felonies, and that a definition of misde- 
meanors was not in their power. But suppose 
the Constitution gave this power to Congress 
does the section provide for this? It certainly does 
not. What says the section? that persons guilty 
of misdemeanors shall be punished as other mis- 
demeanors are punishable under the laws of th: 
United States. He could not find any statute in 
the books defining these misdemeanors, or inflict- 
ing a punishment. How then was the offender 
to be punished, if there was no general law on 
this point? and from thecursory view he had given 
the statutes, he had found none: the section would 
be altogether nugatory so far as it related to mis- 
demeanors. 

Mr. Eppes could not refrain from expressing 
the surprise he felt that gentlemen should contend 
that misdemeanor was aterm unknown in the 
statutes of Congress. He had just dipped into a 
volume of the laws, and he found it in almost 
every one which respected the criminal jurispru- 
dence of the United States. Sometimes an o/- 
fence is deemed a high misdemeanor; at other 
times a simple misdemeanor. Under the act 0! 
June, 1794, there were several misdemeanors, par- 
ticularly. expressed; accepting the command o/ 
an armed foreign vessel was a misdemeanor—io- 
creasing the armament of such vessel within th: 
United States was a misdemeanor, and others t 
which punishments are annexed. He believed 
the wording of the section to be correct, but a: 
gentlemen doubted it, he should not wish to pres 
the adoption of a correct principle in incorrec' 
language, and to give time for the required altera- 
tion, he moved an adjournment. 

And the House thereupon adjourned. 





Fripay, December 14. 


Mr. Crowninsaie_p, from the Committee « 
Commerce and Manufactures, who were directed 
by a resolution of this House, of the twenty-secon¢ 
ultimo, “to inquire whether any, and what, regu- 
lations are needful to be made in the act for the 
regulation and government of seamen in [ti 
merchants’ service, so far as respects the furnish- 
ing of ships and vessels with medicine chests, 02 
their voyages to foreign ports,” presented, a bill to 
amend the act, entitled “An act for the govera- 
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ment and regulation of the seamen in the mer- 
chants’ service ;”? which was read twice and com- 
mitted to a Committee of the Whole on Tuesday 
next. 


The House resolved itself into a Committee of 


the Whole on the bill for establishing rules and 
articles for the government of the armies of the 
United States; and, after some time spent therein, 
the Committee rose and reported progress. 


ARMED MERCHANT VESSELS. 


The House resumed the consideration of the 
amendments reported yesterday from the Com- 
mittee of the whole House to the bill to regulate 
the clearance of armed merchant vessels. 

The new section being before the House— 

Mr. Erres admitted that the objection taken 
yesterday, by the gentleman from Connecticut 
(Mr. R. Griswo.p) was in part correct. The 
offence of misdemeanor, contemplated by the pro- 


posed section, was not mentioned in the law of 


1794; the offence of misdemeanor defined in that 
law, was that of fitting out or arming any vessel 
within the United States, for the purpose of cruis- 
ing against nations in amity with the United 
States. He moved, therefore, to strike out the 
words, “or misdemeanor,” as often as they occur, 
in order to separate them from those of “murder 
and felony,” and to form a distinct and subsequent 
period in the section in relation to that subject, by 
saying, “and if the offence be of a less degree, it 
shall be a high misdemeanor, punishable by a fine 
not exceeding —— dollars, and imprisonment not 
exceeding years.” 

Mr. R. Griswoip agreed that it was proper to 
strike out the words alluded to, but he had doubts 
of the propriety of inserting all those which were 

roposed. It was plain that there was no general 
aw of the United States, declaring the nature 
of the crime of misdemeanor, or its punishment. 
It is true that there are several of our statutes 
which prohibit certain specified things, and the 
persons guilty of committing them are deemed 
guilty of a high misdemeanor. But the terms 
used in the section reported by the Committee 
of the Whole, have no reference to any of the 
class of crimes designated in our statutes, It 
refers merely to the general common law under 
the head of misdemeanor. The gentlemen bring 
in a common law definition of misdemeanor, and 
give ita range over all that class of offences which 
it reaches in England. He wished the gentlemen, 
however, to meet the other objection, and answer 
whether the offences of murder and felony are not 
already provided for by the laws of the United 
States? He believed, still, that the law of 1790 
embraced the very case now intended to be pro- 
vided for by the amendment. If the section is 
adopted, are offenders to suffer death under the 
law of 1790, and again under the one of 1804? 
Can they suffer death twice? He thought if they 
suffered once, it would be sufficient for an atone- 
ment of the crime. If a misdemeanor is to be 





defined and punished by the section, let the gentle- 


man confine his amendment to that crime alone, 
and so modify it that it does not re-enact an old 
Sth Con. 2d Ses.—27 
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law still in existence. If the géntleman did this, 
though he doubted the necessity, he should not 
object. 

Mr. Jackson said there had been two objections 
made by the gentleman from Connecticut and the 
gentleman from Vermont (Messrs. GriswoLp and 
Exuiot.) If they were attentively examined and 
compared with the Constitution and laws of the 
United States, they would be found not tenable. 
One of the objections was, that the Constitution 
of the United States did not authorize Congress 
to legislate on any other crimes committed on the 
high seas, than those of piracy and felony. He 
would ask them whether all other offences were to 
go unpunished? But he reminded them that the 
words of the Constitution extended further than 
what had been quoted; it declared in the same 
paragraph that Congress had power to define and 
punish offences against the law of nations. Is not 
a misdemeanor committed on board a vessel cog- 
nizable by the courts of the Union? For instance, 
if a gun is discharged at another vessel belonging 
to a nation in amity with the United States, and 
does considerable damage, though it may not 
amount to piracy or felony, is there no remedy ? 
Surely by the Constitution Congress have the 
power of declaring it a misdemeanor, and of pun- 
ishing it accordingly. If they have this power, 
and he believed it would no longer be denied that 
they had it, then the question would resolve itself 
into the expediency of exercising it at this time; 


and inquiry might be proper to ascertain whether 


the existing laws provided for the case. The act 
of 1790, upon which the gentleman from Connec- 
ticut (Mr. R. Griswotp) relied, would be found 
on examination not to embrace it. Suppose, in 


firing into a foreign vessel, a mayhem is commit- 


ted, or a leg or an arm shot off, is this case pro- 
vided for by the law of 1790? It is not a felony, 
nor is it piracy, the only two cases provided for 
by that act. If, indeed, the case was provided for 
by the act of 1790, it could not operate as an ob- 


jection to insert it in this bill, because the bill was 


intended to draw into itself all the regulations on 
this head. That Congress had the power of legis- 
lation on this point, he trusted would no longer 
be disputed; and, having the power, the necessity 
of the case required its exercise. If nothing fur- 
ther was added to the bill than what was contain- 
ed in the first section, nine tenths of the offences 
committed at sea would go unpunished. 

Mr. Exuior did not mean to give the force to 
the extract from the Constitution quoted by him 
all that range which the gentleman just sat down 
had chosen to extend; he however admitted 
that, being a Constitutional question, it deserved 
serious and solemn deliberation. it had been 
often said that the Constitution of the Uni- 
ted States is a limited grant of power and that 
the powers not therein granted are reserved to the 
States or to the people. Admitted. By the Con- 
stitution, then, Congress are authorized to define 
and punish piracies or felonies committed on the 
high seas; they are also authorized to punish of- 
fences against the law of nations, as stated by the 
gentleman from Virginia, (Mr. Jackson,) but 
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where is the power given them by the Constitution 
to punish misdemeanors? It is, however, con- 
tended that a misdemeanor may be an offence 
against the law of nations. Misdemeanor means 
literally ill behaviour. He would not however 
deny that misdemeanor in certain cases might 
amount to an offence against the law of nations, 
and in such an event might be punishable as an 
offence against those laws. 

By the law of 1790, in its 8th section, the crimes 
of murder and piracy are punishable. Does not 
that law go further, and punish what this law 
does not provide for? One thing further is con- 
tended for, which he did not think tenable; the 
same crimes that are punishable by the existing 
laws are again to be punished by this. This was 
clearly shown by the gentleman from Connecti- 
cut, and he would add nothing more. 

Mr. Cuark thanked the gentleman from Con- 
necticut for the light he had thrown on the sub- 
ject; but he was not convinced that the crimes 
attempted to be defined by the amendment of 
his colleague were punishable by the existing 
laws of the United States, and he thought if the 
gentlemen would re-examine his argument he 
would discover his mistake. The law of 1790 
had relation to a different crime. But he would 


not decide positively what might be the opinion of | 


| 
| 


the Judiciary on that head; they might entertaina 
construction different from that of the Legislature. 
Yet his own opinion was that no provision could 
be found in the law of 1790 to restrain and punish 


mies of the United States. The bill was reported, 
with several amendments thereto; were twice 
read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Friday next. 

The House resumed the consideration of the 
amendments reported, on the thirteenth instant, 
from the Committee of the Whole House, to the 
bill to regains the clearance of armed merchant 
vessels: Whereupon, the fifth and sixth amend- 
ments being twice read and amended at the Clerk's 
table, were agreed to by the House. 

The bill was then further amended and, together 
with the amendments, ordered to be engrossed, 
and read the third time on Monday next. 

On motion, it was 

Resolved, That a committee be appointed to in. 
quire whether any, and, if any, what, further 
amendments ought to be made to the law “ regu- 
lating the grants of land, and providing for the 
disposal of the lands of the United States south 
of the State of Tennessee ;” and that they have 
leave to report by bill, or otherwise. 

Ordered, That Mr. Larrimmore, Mr. Greece. 
and Mr. Boye, be appointed a committee, pur- 
suant to the said resolution. 

Ordered, That the memorials and petitions o! 
sundry citizens and inhabitants of the District of 
Columbia, praying “the aid and patronage of 
Congress in the establishment of a company for 
the building of a bridge across the Potomac river 


the offence of an armed vessel of the United States | from the western and southern extremity of the 
on the commission of outrage and violence. Was | Maryland avenue, in the City of Washington, to 
the provision made in this law which his colleague | the nearest and most convenient point of Alexan- 


had moved, he should not object to merchant | der’s Island, in the said river ;” and a memorial of 


vessels arming themselves; should it be refused, | sundry inhabitants of Georgetown, in the same 
he never would consent to trust them with arms. | District, in opposition to the prayer of said me- 





Mr. Eppes after having troubled the House so 
often on the present question, would have re- 
mained silent at this period; but such a variety of 
objections had been made, and many of them so 
foreign to the subject, that he could not avoid add- 
ing one concluding word. It might perhaps be 
considered as a reiteration of his first sentiment. 
He was decidedly opposed to trusting merchant 
vessels with public arms, the improper use of 
which might commit the peace of the nation. If, 
however, the sense of the Committee was against 
him, in that particular, he would submit; but 
then it must be under such a provision as had 
been introduced in the section now before the 
Committee. 

Upon this the Committee rose, and the bill and 
amendments were postponed until Monday next. 





Monpay, December 17. 


The amendments proposed by the Senate to 
the bill, entitled “An act concerning drawbacks 
on goods, wares, and merchandise, exported from 
the district of New Orleans,” were read, and, 
together with the bill, ordered to lie on the table. 

‘The House again resolved itself into a Com- 
mittee of the Whole on the bill for establishing 
rules and articles for the government of the ar- 


morials and petitions; as, also, the petition of An- 
| thony Addison, praying “the privilege of build- 
| ing a bridge over the Eastern Branch of the river 
Potomac, near the ferry owned by him within the 
District of Columbia, and of abutting the said 





bridge on the western shore at the termination o! 


Virginia avenue, or some other public street in 

the City of Washington ;” which were presented 
to this House during the first session of the seventh 
Congress, and at the last session, be severally re- 
ferred to Mr. Josepu Cray, Mr. Jones, Mr. Joux 
Campsett, Mr. Boyp, and Mr. Lownpes; that 
they do examine the matter thereof, and report 
the same, with their opinion thereupon, to the 
House. 

Ordered, That the Message from the President 
of the United States, communicating a report of 
the Surveyor of the Public Buildings at the City 
of Washington, on the subject of the said builé- 
ings, and the application of the moneys appropri- 
ated for them, which were read and ordered to 

| lie on the table, on the sixth instant, be referred 
to Mr. Tompson, Mr. Netson, Mr. Hucer, Mr. 
Joun Cotrron Smiru, Mr. Goopwyn, Mr. PLATE, 
and Mr. Currs; that they do examine the matter 
thereof, and report the same, with their opinion 
thereupon, to the House. 

And the House adjourned. 
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Tuespay, December 18. 

Two other members, to wit: Joun Dennis, | Morrow. 
from Maryland; and Joan Fow ter, from Ken- The House resolved itself into a Committee of 
tucky ; appeared, and took their seats in the House. the Whole on the bill for the relief of Samuel Car- 

Ordered, That the petition of Simeon Philip- | son; and, after some time spent therein, the Com- 
son, of the city of Philadelphia, merchant, pre- | mittee rose and reported progress. 
sented on the ninth of February last, be referred On motion, it was ; 
to the Committee of Commerce and Manufactures. | Resolved, That the Committee of Commerce 

Ordered, That the amendments proposed by and Manufactures be directed to inquire into the 
the Senate to the bill, entitled “An act concern- | expediency of amending the sixty-second section 
ing drawbacks on goods, wares, and merchandise, of the act, entitled “An act to regulate the collec- 
exported to New Orleans,” together with the bill, | tion of duties on imports and tonnage,” in relation 
be committed to the Committee of Commerce and | to the terms of payment of duties on goods, wares, 
Manufactures. and merchandise, imported from the * West In- 

Ordered, That the bill to regulate the clearance | dies,” and from any foreign ports in North Ame- 
of armed merchant vessels, as amended, be recom- | rica; and that the committee have power to re- 
mitted to Mr. Eustis, Mr. Gopparp, Mr. Roor, | port by bill or otherwise. 

Mr. Berron, and Mr. Lers, with instructions to 
consider and report thereon to the House. 

Mr. Ropney, from the committee to whom was 
recommitted, on the eleventh instant, the ninth 
section of the bill establishing a court for the ad- 
judication of prizes in certain cases, madea report 
thereon; which was read, and, together with the 
bill, committed to a Committee of the Whole 
House to-morrow. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Claims, to whom was referred the petition of Moses 
White and Charlotte Hazen, executor and execu- 
trix of Moses Hazen, deceased; and, after some | ang passed. 
time spent therein, the Committee rose and reported 


their agreement to the same, in which the House; ,, Cae abaennrmecrens 
soneurred: The House resolved itself into a Committee of 


Ordered. That a bill. or bills. be brought in, | the Whole on the report of the Committee of Elec- 
pursuant to the said resolution; and that the | tions, of the tenth instant, to whom was referred, 
Committee of Claims do prepare and bring in the | °° the thirtieth ultimo, a petition of sundry citi- 
same. zens of the county of Washington, in the State 

Mr. Bryan, from the committee appointed on | °f Pennsylvania, “ complaining of an undue elec- 
the seventh instant, presented a bill giving further | tion and return of Joun Hoge, to serve in this 
time to register the evidence of titles to land south | House as one of the Representatives for the said 
of the State of Tennessee; which was read twice, | State ;” and, after some time spent therein, the 
and committed to a Committee of the Whole | Committee rose and reported to the House their 
House to-morrow. agreement to the same. 

The House resolved itself into a Committee of | The House then proceeded to consider the said 
the Whole on the bill to provide for completing | Teport of the Committee of Elections at the Clerk’s 

D> . . 
the valuation of lands and dwelling-houses, and the | table; and the same being read, in the words fol- 
enumeration of slaves, in South Carolina, and for | owing, to wit: 
other purposes. The Committee reported the bill | “That William Hoge, member of the House of Rep- 
with an amendment thereto; which was twice | resentatives for the eighth Congress, having, by letter to 
read, and agreed to by the House. the Governor of the State of Pennsylvania, dated the 

Ordered, That the said bill, with the amend- fifteenth of October, resigned his seat in Congress, the 
ment, be engrossed, and read the third time to- | @overmor, in pursuance of the provisions made in the 
morrow. ” second section of the first article of the Constitution of 

The House resolved itself into a Committee of | *¢ United States, issued a writ of election, to supply 
the Whole on the bill giving power to the stock- | the vacancy which had thus taken place; that the said 
holders of the Marine Insurance Company of Al- | “™t 2s issued on the twenty-second day of October, 
exandria. to instite acater file eee and the election directed to be held on the second day 

It , d d at th Cl * bl of November, eleven days after the date of the said writ; 

was amended at the Clerk’s table, and, toge- | 


th ith th i dered | that the writ was brought by the mail to the prothono- 
er wit e amendments, ordered to be engross- | tary’s office, in Washington, on the thirtieth of Octo- 


ed and read the third time to-morrow. : | ber, but not proclaimed by the sheriff till the thirty-first. 
The House resolved itself into a Committee of | «Ii appears to the committee that, though by the 
the Whole on the bill to amend the act, entitled | second section of the first article of the Constitution of 
“An act for the government and regulation of the | the United States, it is made the duty of the Executive 
seamen in the merchants’ service.” authority of the respective States to issue writs of election 
The bill was reported without amendment, and | to fill vacancies, yet, by the fourth section of the afore- 





Wepnespay, December 19. 


An engrossed bi!l to provide for completing the 
valuation of lands and dwelling-houses, and the 
enumeration of slaves, in South Carolina, and for 
other purposes, was read the third time and passed. 

An engrossed bill giving power to the stockhold- 
ers of the Marine Insurance Company of Alex- 
andria to insure against fire was read the third time, 
and passed. 

An engrossed bill toamend the act, entitled “An 
act for the government and regulation of seamen 
in the merchants’ service,” was read the third time, 
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said article, it is made the duty ofthe Legislature of each | the manner and to fix the time of holding the 
State to prescribe the times, places, and manner for | elections. In the fourth section of the first article 
holding such elections. It appears, however, that seve- | of the Constitution, it is declared, “that the time, 
ral elections to supply vacancies in Congress have been | place, and manner of holding elections for Sena- 
heretofore held in Pennsylvania, yet, on examining the | tors and Representatives shall be prescribed in 
laws ct that State, it appears that no law exists pre-| each State by the Legislature thereof.” It is evi- 
scribing the times, places, and manner of holding elec- | gent, therefore, that, although the Executive may 
tions to supply such vacancies as may happen in the | have the power of notifying the vacancy, and di- 


representation in Congress ; and, consequently, if the castine i : 
‘ . ecting it to be supplied, yet, that he cannot pre- 
election of John Hoge is, on this account, set aside, no scribe the time, the place, or the manner of car- 


election can be held to supply the vacancy, until the rying it into effect this power being specifically 
egis f the State t a law for that purpose. oT : 
NO eee en ee eee delegated to the Legislature. If he can prescribe 


« By the law for the general election of Representa- : ; : 
tives to Congress from Pennsylvania, the sheriff is to the time, he certainly can prescribe the place and 


give thirty days’ notice before the election, and to make | Manner, for the doctrine contended for implies an 
the returns within thirty days after it. This election | absolute discretion, and if the place and manner 
is held near five months before the expiration of the be also placed in Executive hands, he is vested 
existing Congress. By the law of said State for sup- | with an absolute control over all special elections, 
plying vacancies in the State Legislature, the Speakers | Are the Committee prepared to sanction such a 
of the respective Houses shall issue writs to supply va-| doctrine? Will they admit that elections on 
cancies that may happen, giving at least ten days’ no- | which the fate and safety of the nation may some- 

tice. The Governor, in the case now before the com- | times depend, shall rest upon Executive will ? 
mittee, has directed the election to be held on the same Under the construction given to the Constitu- 
en sey mi a ee and oe tion by the Committee of Elections, the Governor 
ident were to be chosen. ‘here is no proot be- | may have directed all the citizens of Washington 
ae the comms of ny shen he manne fe | county to hol the election atthe town of Wasi 
i lean. | ington, or at any other town he pleased, and he 
“ While the committee are of opinion that the Legis- may have peg i age thoes ropenntencanre of it ic 
lature of Pennsylvania ought to have appointed, as other officers than those appointed by the people. 
near as might be, the times as well as the places and The power to issue writs to supply vacancies com- 
prehended every incidental power, and the spe- 


manner of holding elections to supply vacancies in | P! ; 
Congress, and that, in ordinary cases, a longer period | cial election was wholly dependent upon Exec- 


ought to intervene between the time of public notice | Ulive discretion. : 3 . 
and the day of holding the election, yet, considering| He agreed with the Committee of Elections in 
the special circumstances attending the election of John | the second point, that if no law exists to regulate 
Hoge, and particularly that the election took place on | special elections, and the election of Mr. Hoge is set 
the day fixed by the Legislature for the appointment | aside, no election can be held to supply the vacancy 
of Electors for the State of Pennsylvania, the commit- | until the Legislature of the State shall enact a law 
tee are of opinion that John Hoge is entitled to a seat | for that purpose; but he contended that a law did 
in this House.” exist, and that the general rule governed the spe- 
Mr. Leis said, he was opposed to the report of | cial case. The law for the regulation of the gen- 
the Committee of Elections; he thought it a| eral election for members of Congress was the 
duty, therefore, to assign the reasons of his oppo- | rule on this subject, and this rule ought to have 
sition. Were not the report to operate as a pre-| governed the special case in question. By this 
cedent for future decisions, he should have con-| law thirty days’ notice is to be given, but, in 
tented himself with a silent vote; but on this oc- | this instance, only one day’s notice was allowed. 
casion he could not forbear expressing his dissent | If thirty days’ notice were deemed not more than 
to the doctrine advanced by the Committee in | sufficient for a general election, surely a special 
— of the seat of the sitting member. election, not less important to the district, requir- 
he Committee had made four points in their | ed an equal time for information to be diffused, 
report; that the Constitution gives to the Exec- | and consideration to be matured ; and if this no- 
utive of the State the power of issuing writs of | tice, pointed out by the law, had been given, he 














election to supply vacancies; that if the election | would dare affirm that the result would have been 
of Mr. Hoge be set aside, no election can be held | extremely different. 
to supply the vacancy until the Legislature of | The Committee of Elections suppose that, be- 
Pennsylvania pass a law regulating special elec- | cause the election was notified for the day on 
tions; that there exists no law in Pennsylvania | which the election for Electors of President and 
for the regulation of special elections for members | Vice President took place, it was a sufficient no- 
of Congress ; and that the notice of the Governor | tice. The testimony upon the table showed that 
was sufficient, because it directed the election to | only one day’s notice had been given; that the 
be held on the same day on which the Electors | writ had not been received until the thirtieth, and 
for President and Vice President were to be | that the advertisement of the sheriff was not even 
chosen. | prepared for publication until the thirty-first of 
He would not deny that the Constitution of | October; the notice, therefore, could not have 
the United States gave to the Executive the power | issued until the morning of the first of November, 
of issuing writs of election to supply vacancies, but | one day before the election was to be held. The 
he denied the power of the Executive to prescribe | county of Washington comprehends not less than 
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six election districts, and is extensive, and he 
would ask how it was possible for the electors to 
be informed in one day? He averred that, in 
Philadelphia, where there are so many dail 
prints, and where information could travel wit 
so much rapidity, that even there one day’s no- 
tice would not enable the people to be informed ; 
and could this be done in Washington, where the 
opulation was diffused over an extensive sur- 
ace? It certainly could not. 

The notice of an election for Electors was no 
notice for a member of Congress. The electoral 
election excited little attention, because it was not 
disputed; and, as there was no opposition, the 
people remained at home. How, then, did this ope- 
rateasanotice? Those only who attended could 
have been informed. And was the notice to 
them to be taken as a notice to all? Would a 
notification of an election for charter officers in 
any of our towns be deemed a notice of an elec- 
tion for a legislator of the United States? And 
if not, by what process could the notice in the 
present case be made to apply? Are the rights 
of the people to be held by such tenure as is im- 
fe in this doctrine? He trusted not; and he 

oped, therefore, that the Committee of the Whole 
would not affirm the report of the Committee of 
Elections. 

Mr. Finp-ey said that, being chairman of the 
Committee of Elections, it was his duty to give 
notice to the Committee of the Whole House 
of the principles on which that committee made 
their report; that, in order to do this, it was ne- 
cessary to state in what manner the case was sub- 
mitted to the Committee of Elections. This, he 
said, was the more necessary, as no election had 
ever heretofore been contested before Congress on 
the same principles. No opposing candidate claim- 
ed the seat ; no unlawful vote was even suggested 
to have been given; no officer entrusted with 
conducting the election was charged with error 
or corruption. ‘There were two points alone, 
therefore, on which the decision must rest. The 
one was the Constitutional authority of the Gov- 
ernor to issue a writ to supply the vacancy that 
had happened ; the other was, whether the Gov- 
ernor had exercised that authority in an incorrupt 
or unjustifiable manner. He said that the Com- 
mittee of Elections had not been unanimous in 
approving the report ; that two had voted against, 
and four for it; that, in this case, it not being neces- 
sary, he had not given his opinion; but that now, 
when the report was brought before the Commit- 
tee of the Whole, and the case having originated 
in the State which he represented, and with whose 
laws and practice respecting elections he ought to 
be acquainted, he claimed indulgence and at- 
tention in offering some further explanations on 
the subject. For this purpose, he would examine 
the Constitution as far as it related to the case. 
In the second section of the first article of the 
Constitution, it is said, “ when vacancies happen 
* in the representation of any State, the Executive 
‘authority thereof shall issue writs of election to 
‘ fill such vacancies.” 

In the fourth section of the same article, it is 


HISTORY OF CONGRESS. 842 


Pennsylvania Contested Election. 





H. or R. 





said, “the times, places, and manner of holding 
‘ elections for Senators and Representatives, shall 
‘be prescribed in each State by the Legislature 
‘ thereof, but Congress may, at any time, by law, 
‘make or alter such regulations, except as to the 
‘ places of choosing Senators.” 

Mr. F. said that on these Constitutional provis- 
ions there was a difference of opinion; that, ever 
since the commencement of the Federal Govern- 
ment, he had understood the general opinion to 
be, that the fourth section related solely to the 
general elections of Senators and Representatives, 
but not to supplying vacancies that might hap- 
pen; that the State of Pennsylvania, and several 
other States, had uniformly acted agreeably to 
this construction of the Constitution; that the 
State of Pennsylvania had enacted five different 
Congressional election laws, all differing in sev- 
eral principles from each other, three of which he 
had assisted in preparing; but on all these occa- 
sions, though influenced by different parties, there 
had been but one opinion on this subject, and but 
one practice. In all cases the issuing of writs to 
fill vacancies was left to the discretion of the Ex- 
ecutive, and in he believed four, if not five cases, 
which had happened previous to the present, the 
practice had been agreeably to this opinion. He 
said that he did not maintain that his opinion, or 
the opinion of the State he represented, on which 
it had so uniformly acted, decided the true sense 
of the Constitution; but he was still of opinion 
that it seemed to be the fairest construction, at 
least in cases where the Legislature had not inter- 
fered. The Executive shall issue writs, is the 
language of command; it renders the issuing of 
the writs an indispensable duty. The fourth sec- 
tion is equally positive in enjoining on the Legis- 
lature to vg “Ne the times, places, and manner of 
appointing Senators as of Representatives, yet in 
the third section the Executive is authorized to 
appoint Senators to supply vacancies in the recess 
of the Legislature, and this is done probably to 
every Congress; but he believed the Legislature 
of no one State had prescribed any rules for sup- 
plying vacancies in the Senate, though the Con- 
stitutional injunction in that case on the Execu- 
tive is certainly not so positively expressed, as 
with respect to issuing writs to supply vacancies 
which may happen in the Representatives. Tak- 
ing the fourth section of the first article of the 
Constitution literally, as it applies to the general 
elections, it is impossible for the Legislature to 
mention the day on which a vacancy may hap- 
pen, or consequently to appoint the day on which 
an election to supply a vacancy should be held, as 
it can do with the general election; therefore, it 
appears evident that the Constitution does not 
restrain the Legislature from establishing rules 
respecting it, if they choose to do so. 

Mr. F. said that, from a view of the Constitu- 
tional provisions respecting elections, and some 
other objects, it had been the opinion of many 
that they were designedly calculated to give a 
latitude to the States to vary their conduct with 
respect to forms and circumstances, provided the 
essentials were preserved. On this ground only 
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can the great variety of practice, under these 
rules, and all admitted by Congress, be accounted 
for. The first section of the second article of the 
Constitution directs that “each State shall ap- 
point, in such manner as the Legislature thereof 
may direct, a number of electors,” &c. 

From these words, Pennsylvania and several 
other States have always been of opinion, and 
Encuaes accordingly, that it was the duty of the 

tate Legislatures to prescribe the manner and 
rules agreeably to which the citizens should ap- 

oint the electors; but the Legislature of New 

ork, and perhaps some other States, have not 
only always prescribed the rules or manner, but 
have themselves appointed the electors. This he 
said was more essential to the rights of the citi- 
zens than the case now before the committee; and 
yet, though universally known, had been, in every 
instance, admitted by Congress. The rule for the 
representation in each State has been prescribed 
uy the Constitution; yet, in many States, the 

epresentatives are chosen at a general election ; 
in others, in single districts. e other States, 
even in Pennsylvania, some districts choose three 
members, some two, and some but one; but all of 
them may be chosen from any part of the State. 
Some other States have been divided, indeed, into 
single districts, and obliged to vote for candidates 
residing within their respective districts. He said 
he would not detain the Committee with further 
instances of the various, and yet approved prac- 
tices under the Constitution, but hoped that even 
the members who might be of opinion that Penn- 
sylvania had not given the Constitution, in the 
instance in question, the most correct construc- 
tion, that yet they would duly consider other in- 
stances of variety of construction which had hith- 
erto passed, not only without objection, but with 
re. 

r. F. said that, since this case was returned 
to the Election Committee, he had heard the opin- 
ion of the Constitutional provisions, agreeably to 
which Pennsylvania had acted, called in question, 
but never before; that the objections were new 
to him; but, upon examining the laws of differ- 
ent States, he had discovered that the Legisla- 
tures of two or three States, though they had 
not literally prescribed the times for holding 
elections to supply vacancies, yet they had pre- 
scribed such rules to the Executive, in doing so, 
as answered the same purpose, and thought they 
did right; but Pennsylvania, and some other 
States, had not done so in any instance, and that 
in no instance, before the present, had an election 
been questioned, because the Legislature had not 
appointed these rules. The Legislature of Penn- 
sylvania, not having prescribed any rules to the 
Executive to regulate his duty in issuing writs to 
supply vacancies, did not release the Governor 
from the Constitutional responsibility of perform- 
ing a duty so positively and conditionally en- 
joined. Hence, Mr. F. concluded that the elec- 
tion could not be set aside merely on account 
of the Legislature not having enacted a law to 
prescribe the time of holding the election. The 
Governor had acted in obedience to the express 
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words of the Constitution, and violated no law of 
the State. Setting aside this election on this 
ground, would virtually annul all the elections to 
supply vacancies in Congress that had ever taken 
place in the State of Pennsylvania, and in some 
other States. 

By the fourth section of the first article of the 
Constitution, Congress is authorized, by law, to 
prescribe the time, place, and manner, of holding 
elections; but this must be done by law, not by a 
vote of the House, after an election was over; 
therefore, that power cannot apply to this case, 
Congress has passed no such law. 

Mr. F. said, if the report of the committee was 
rejected, it must be on other grounds than this. 
It could not be because the Executive exercised 
his Constitutional discretion, but because he had 
exercised it in a corrupt, or in such an indiscreet 
or improper manner, as to vitiate the election. 
This was a fair subject of inquiry, on which there 
might, and mckaits would be, a difference of 
opinion ; and, with respect to which, he admitted 
the propriety of several of the objections made 
by his colleague, who had just sat dowa, (Mr. 
Ler. 

The Governor, it appears, issued the writ imme- 
diately on the resignation of William Hoge com- 
ing tohim. He directed the election to be held 
on the same day, at the general election for the 
choice of electors for President and Vice Presi- 
dent. The writ, it appears, laid one day in the 
prothonotary’s office, before it was proclaimed, 
the sheriff and prothonotary being from home. 
The notice, after proclamation before the election, 
was only a part of three days, and not sufficient 
time for the citizens to be informed of it at their 
homes, notwithstanding that it is the smallest 
district in the State; but those who did attend at 
their respective districts to vote for electors, were 
actually informed by persons sent for the purpose. 
That this was the case was proposed to the com- 
mittee, and proved by the sitting member ; for the 
fact appearing to be admitted by the peomneen 
such proof was thought unnecessary. It appeared 
probable to the committee that the district at the 
seat of justice at which the Governor’s writ first 
arrived, had the advantage of earlier information 
than other districts; but this was incidental, and 
as the prothonotary, to whose office the writ 
came, and was opened, and the sheriff, &c., were 
opposed to the election of the sitting member, 
they had at least an equal advantage of the ear- 
liest notice, and those most zealous for the elec- 
toral ticket were not supposed to be his friends. 
Partial or fraudulent intention is not complained 
of by the petitioners; they are, indeed, few in 
number, and appear all to have had the earliest 
notice. There is no petition from any citizens, 
complaining that they themselves were deprived 
of their votes for want of notice. The election 
for the choice of electors was not so numerous as 
was reasonably expected; but if the Governor 
had given the ten days’ notice directed by law for 
filling vacancies in the State Legislature, and 
claimed by the petitioners, this would have hap- 
pened in about a week after the other, respecting 
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which, the probability, justified by all experience 
in Pennsylvania, is, that it would have been still 
less numerous. This appears to have been the 
Governor’s opinion. It was also the opinion of 
several of his colleagues from the eastern parts of 
the State, who had seen, and been informed by 
the Governor that he had issued the writ, and who 
had first informed himself that it had been issued. 
They, and all his other colleagues, with whom he 
had conversed on the subject, he understood, ap- 
proved of the Governor’s conduct, till they heard 
of the result of the election, and there was no 
proof before the committee that the shortness of 
the notice operated in favor of the sitting mem- 
ber more than the other candidate. All the voters 
for both candidates agreed in voting for the same 
electors, notwithstanding that there was little 
time for concert. On the whole, Mr. F. con- 
cluded that as the issue of the election had occa- 
sioned exceptions to be taken to the shortness of 
the notice, he wished that longer notice had been 

iven, though he had approved of issuing the writ. 

ut, as it was conducted under an authority vested 
by the Constitution, on the same principle which 
had been always acted on in Pennsylvania, and 
several other States, and never heretofore objected 
to by Congress, which was the only competent 
judge in the case, and as no corrupt intention or 
abuse was complained of, he thought it his duty 
to vote in favor of the report of the Committee of 
Elections. If the election was set aside till a law 
would be passed to prescribe the time, probably the 
district would not be represented this session, 
which he thought an argument of weight, but of 
little importance compared with deciding the 
principle; in doing which, if the report of the 
Committee of Elections was rejected, the decis- 
ion might virtually vacate the seats of the mem- 
bers, and would condemn all the elections hereto- 
fore made in Pennsylvania, and some other States, 
to supply vacancies to the House of Representa- 
tives. 

Mr J. Cuay could not agree with the Commit- 
tee of Elections, in the opinion that there was no 
law in Pennsylvania regulating the place and 
manner of holding special elections for members 
of Congress, to supply any vacancy which might 
occur in the representation from the State By 
turning to the law respecting general elections, 
he found that members of Congress were to be 
chosen by the inhabitants qualified to vote for the 
most numerous branch of the State Legislature, 
and that those elections were to be held at the 
same places, conducted in the same manner, and 
by the same officers, as for members of Assembly. 
In cases of general elections, therefore, there could 
be no difference of opinion; as these were to be 
governed in both cases by the same rules, it was 
fair to infer that special elections for Representa- 
tives were to be conducted in the same manner 
as special elections to fill vacancies in the Legis- 
lature of the State. By the laws of Pennsylvania, 
it appears that, in cases of vacancy in the repre- 
sentation of any county, the Speaker is to issue 
a writ at least fifteen days before an election can 
be held, and the sheriff of the county must make 
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proclamation, and give at least ten days’ notice 
tothe people. The reason of the law was evident ; 
it was intended to prevent the people from being 
surprised, and to give them time to look round for 
suitable persons to represent them. If the reason 
was good, as applied to the State Representatives, 
who were all chosen in single counties, it was 
more so as applied to Representatives in Congress, 
who are chosen in districts composed in some in- 
stances of three or more counties, He, therefore, 
was of opinion that they should be governed by 
the same law. The committee, however, had 
been told, by his colleague, (Mr. Finpey,) that 
the Legislature never intended to make any law 
on the subject; that they conceived they had no 
power ; that the Constitution of the United States, 
by saying that, in case of vacancy in the repre- 
sentation of any State, the Executive thereof 
should issue a writ of election to fill such vacancy, 
was imperative, and, by making it the duty of the 
Governor to issue such writ, gave him the sole 
power of regulating the time, manner, and place, 
of holding the election, and precluded all Legis- 
lative interference. We were not to judge of the 
law, by the alleged intention of the Legislature; 
if they had mistaken their own powers or the 
powers of the Executive, their mistake was not 
to govern the decisions of Congress. All that we 
had to do was, to inquire whether there was a 
law applied to the case, and whether its provi- 
sions had been complied with. But he could not 
suppose that the Assembly had so far miscon- 
ceived the Constitution. By the fourth section 
of the first article of that instrument, the State 
Legislatures were empowered to regulate the 
time, place, and manner of holding elections for 
Senators and Representativesto Congress. This 
power was not confined to general elections, but 
must necessarily extend to elections to fill vacan- 
cies. It was true that, in special cases, they 
could not direct the precise time, but they might 
prescribe the notice which should be given; and 
shall we be told, because the very day cannot be 
named, that the number of days which shall in- 
tervene between the proclamation of the sheriff 
and the election, shall not be fixed bylaw? The 
notice is part of the manner, and the Legislature, 
though they cannot fix the time, may fix, and 
have fixed, the places and manner. It is true the 
Executive is compelled, by the second section of 
the first article of the Constitution, to issue a writ 
of election to supply a vacancy; but this writ he 
contended was merely a notification. It gave no 
power, no discretion. If the Governor had a dis- 
cretion, it might extend to the place and manner. 
The northwest district of the State is very ex- 
tensive; and, under this discretion, the Governor 
might so direct an election, that, in case of vacan- 
cy, the town of Pittsburg alone might be notified, 
and would alone vote for the member to supply 
that vacancy. But the case of a choice of a Sen- 
ator during the recess of the Legislature had been 
resorted to as analogous to that of Representatives. 
If the Senator were chosen by the people, the 
case would be in point. Senators, when vacan- 
cies happen during the recess of the Legislature, 
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are chosen by the Executive, and, therefore, there 
was no necessity for the Legislature to. prescribe 
either time, place, or manner, as it would be ab- 
surd to suppose that the Governor should notify 


himself, or change his residence, in order to make | 


an appointment. Would it be argued, therefore, 
that it was unnecessary to give the people due 
notice of an election for Representatives? Surely 
not. 

But, said Mr. Cuay, the Governor has himself 
recognised the law in the very writ. Were not 
the same officers appointed to conduct this elec- 
tion, as were appointed to conduct the general 
elections? Were not the ballots given in the 
same manner, counted by the same persons, and 
returned by the same judges? Whence did they 
derive their authority, but from the law? And 
the law ought to have been complied with in 
every other respect. It is true, an election was to 
be held throughout Pennsylvania for electors of 
President and Vice President. The Governor, 
actuated by the most laudable motives, in order 
to save the county of Washington the expense of 
a special election, directed that a member of 
Congress should be chosen on the same day to 
fill the vacancy caused by the resignation of Mr. 
Hoge. But the committee would recollect that, 
although the people knew that electors were to 
be appointed, they did not, they could not, know 
of the intended choice of a Representative. In 
Pennsylvania the people do not, as in some of the 
Southern States, all meet at one place in the 
county to give their votes. No; each county is 
divided into a number of districts, in each of 
which an election is held, so that no person has 
more than a few miles to go to the poll. The 
county of Washington is divided into six or eight 
of these districts. The sheriffs proclamation was 
issued on the first day of November, and the 
election was held on the second; although the 
people of the town of Washington, and its imme- 
diate neighborhood, might receive due notice, it 
was impossible that those who resided and voted 
in the remote parts of the county, should. In- 
deed, it was evident that they did not. An elec- 
tion for electors was held on the same day. It 
was generally known that no opposition was in- 
tended, and the people were, therefore, less anx- 
ious about the result. The electors were chosen 
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stance ought not to be sacrificed to form. The 
object of elections was, that the majority of the 
people might have an opportunity of giving their 
fair and unbiassed suffrages in the choice of per. 
sons to represent them, and not through any mis. 
taken constructions, however pure might be the 
intentions of the Executive, or of the Legislature. 
This object was defeated in the election. It was, 
manifest violation of the rights of the people. 
and ought nottobeconfirmed. This opportunity 
was not given in the present instance, or the sit. 
ting member would not have been returned. 
Conceiving this to be the case, and believing tha 
the people had not that notice which by law they 
ought to have had, he considered the election void, 
and should vote against the report of the com. 
mittee, 

Mr. Finp.ey said, if the subject before the 
Committee of the Whole was an election law, | 
would cheerfully subscribe to many of his col. 
league’s (Mr. Ciay’s) observations. He admii- 
ted that Congress had a Constitutional authorit 
to make laws, which would prescribe rules to reg- 
ulate the exercise of the Executive discretion in 
issuing writs to supply vacancies; but neither 
Congress nor the State Legislatures have made 
such laws, but left it in the hands of the Executive. 
who is under an unconditional obligation to issue 
such writs, and who, in Pennsylvania and other 
States, always have done so, and the returns 0} 
elections on these writs have, in all cases, passed 
the decision of the Committees of Elections, ani 
received the approbation of Congress. Therefore. 
as he said before, the question turned more prop- 
erly on the discreet or proper use of the Executiv: 
discretion, than the right of exercising it. In 
order to — that the Governor, in the case be- 
fore us, had acted indiscreetly, Mr. F. said his 
colleague had observed how unreasonable it would 
have been for the Governor to have issued a writ 
with such short notice to a district which he had 
named, and which consists of three counties, and 
sends two members. The petitioners themselve: 
argue from the extent of the Alleghany districts, 
which contain eight counties, thinly settled, and 


| are spread over an extent of territory larger than 


some whole States. He thought it unfair to ar- 
gue that, because the Governor gave such shor! 
notice to the least extensive and least numerou: 


by a general ticket throughout the State; the votes | district in the State, a district consisting of one 


of any one county were, therefore, deemed of com- 
paratively little importance. This was not the 
case, however, with a Representative in Congress. 
The county of Washington forms a district for 
the choice of one member. The people of that 
county, not having the co-operation of any other 
part of the State, necessarily depend for success 
on their own vigilance and exertions. Yet what 
was the result? The bare majority given for 
electors exceeded the whole number of votes 
given, both for the sitting member and for the 
rival candidate. It was, therefore, evident that 
the people had not notice sufficient of the Con- 
gressional election. Mr. C. did not mean to im- 
peach the motives of the Governor; on the con- 
trary, he thought them praiseworthy; but sub- 





| thickly settled county, and which had a Repre- 


sentative for less than thirty thousand inhabitants 
and to correspond with another very importau! 
general election, the day on which it was to be 
held had been so long proclaimed that every mai 
knew it, to charge the Governor with indiscretion 
equal to what it would have been had he given 
but the same notice to the most extensive and 
dispersedly settled districts, at a time when no 
general election made it the duty of the citizens 
to be present on the election ground, was improper: 
As it was the Governor’s conduct, and that only, 
that wascalled in question in thiscase, it was prope! 
to observe that though his colleague was justl- 
fied in saying that they had but one day’s official 
notice, yet in fact, they had a part of two other 
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days, and the writ having laid one day open in 
the prothonotary’s office, as was understood, be- 
fore it was proclaimed, through the absence of 
the sheriff, was not the fault of the Governor. If 
the Governor had done wrong, he did not wish to 
extenuate his offence, but he thought it improper 
to magnify the charge by supposed cases so es- 





; sentially different. 


Mr. F. observed that his colleague (Mr. Cuay) 


Yhad maintained that the general Congressional 


election law of Pennsylvania applied also to the 
case of filling vacancies, and that it made it the 


+ duty of the Governor to give thirty days’ notice 
before the election. If the gentleman would ex- 
amine that law, he would find this opinion incor- 
rect ; it did not make it the duty of the Governor 
}to give any notice: this duty was enjoined on the 
‘sheriff of each county; the sheriffs are enjoined 
~to give thirty days’ notice, and were allowed 
‘thirty days after the election to make their re- 
turns. After the returns were lodged in the Secre- 
‘tary’s office, it was made the duty of the Gov- 
Jernor, by proclamation, to give public notice to 


) the members elected, and to transmit the returns 
tothe Speaker of the House of Representatives 
in Congress. The Governor was not authorized, 
) by the constitution or the laws of Pennsylvania, 

to issue a writ for holding any elections what- 


ever. The authority of issuinga writ in the case 


Jin question was solely derived from the Consti- 
tution of the United States. This law could not 
be applied to elections to fill vacancies, without 

)absurdity. The sheriff has sixty days for giving 

ithe public notice and making the returns; and 

adding to this a reasonable time for the Governor 

_to make a proclamation, and the candidate ata 

‘distant part of the State, before he could go to 
Congress, in most cases the session would be over 

) before the vacancy could be filled. 

’ The petitioners themselves argue much more 

reasonably when they apply the law for filling 

-vacancies in the State Legislature to the case; 

} this law makes it the duty of the sheriff to give 

» ten days’ notice after he receives the writ from 

the Speaker of the respective Houses, in all cases 

_ when the Houses are not in session, to direct the 
vacancy to be filled at a general election. This is 

_areasonable law for the purpose, but prescribes 
no duty to the Governor, nor is it binding on him, 
yet the Executives have always acted as nearly 
to it in filling vacancies in Congress as circum- 
stances would permit, and in this case it was only 
varied agreeably to the spirit of that law, in favor 
of the day on which an important general elec- 
tion was to be held. But, supposing the obliga- 
tion of the general election law on the Executive 
in this case, the election officers having done their 
duty, is urged as a proof either that the general 
election law applied to this case, or that the elec- 

_ tion is void, because it was not conducted by offi- 

_ cers authorized for the purpose. A brief explan- 

ation will remove the force of this argument. 

By the laws of Pennsylvania, the election offi- 
cers appointed annually for the elections held on 
the second Tuesday of October, are to discharge 
the duties of their respective trusts at all elec- 
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tions by the citizens for national purposes through- 
out the year. The constitution of Pennsylvania 
prescribes the manner that citizens shall vote, by 
ballot, &c. The laws of Pennsylvania institute 
theelection officers, and prescribe their duty. The 
Constitution of the State and the United States 
and the laws of the State, declare the officer that 
shall be voted for ; if the election officers conduct 
elections for officers not instituted by any of those 
authorities, it is void; otherwise, it is valid. It 
will not be said that an election to fill vacancies 
in Congress is not authorized by the Constitution 
of the United States, or that the Governor’s writ 
did not sufficiently authorize the election of of- 
ficers. 

Mr. Extior said that the very comprehensive 
and argumentative examination of this question, 
which had been made by the gentleman from 
Pennsylvania, (Mr. Finptey,) would probably 
have been conclusive to his mind had any doubt 
existed on the subject. Without repeating, how- 
ever, any of the arguments of that gentleman, a 
candid consideration of the provisions of the Con- 
stitution, relative to this subject, will evince the 
correctness of the position taken by the Commit- 
tee of Elections. In the second section of the 
first article of the Constitution, it is declared that 
“when vacancies happen in the representation 
from any State, the Executive authority thereof 
shall issue writs of election to fill such vacancies.” 
It is an established principle that a Constitutional 
delegation of a general power includes a grant of 
all the subordinate and incidental powers requi- 
site to give effect to the principal one, unless re- 
strained, limited, or placed elsewhere by another 
part of the Constitution. What is the power 
given to the State Executives by this clause of 
the Constitution? Not merely, as some gentle- 
men seem to believe, an authority to issue writs 
of election, but to give to those writs a certain 
operation and effect, that of filling a vacancy. 
They have authority to issue writs of election, to 
cause elections to be holden in consequence, and 
the vacancies filled. Is the power here given to 
the Executives of the States limited or taken 
away by any other part of the Constitution? If 
not, I shall not suffer myself to inquire into the dis- 
cretion or indiscretion with which it has been 
exercised on the present occasion, as I believe the 
Constitution has placed it beyond our power of 
inquisition or censure. By the fourth section of 
the Constitution, it is declared that “the times, 
‘ places, and manner of holding elections for Sen- 
‘ators and Representatives shall be prescribed in 
‘each State by the Legislature thereof; but the 
‘Congress may, at any time, by law, make or 
‘alter such regulations, except as to the places of 
‘ choosing Senators.” The words by law, in this 
section, are peculiarly emphatical. Congress can 
do dothing on this subject, but by law; the State 
Legislatures may act by resolutions, and in that 
manner Senators are commonly chosen. This 
section appears to have been intended to regulate 
the general election of the whole number of Sen- 
ators and Representatives to which a State is en- 
titled, and to have no application to the case of 
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vacancies. But if this construction be not the 
correct one, it will be necessary to adopt this con- 
struction of the two clauses taken together, that 
although the State Legislatures have a right to 
regulate the elections in cases of vacancy, yet the 
Executive possesses a complete discretion on the 
subject, under the Legislative interference. Such, 
we are told, has uniformly been the practical 
construction in Pennsylvania. Two questions are 
only to be answered: Was the election in the 
present instance held in pursuance of a power 
delegated by the Constitution? Certainly it was. 
Was it regularly and legally conducted? It ap- 
pears to have been conducted, except as to time, 
conformably to the laws of Pennsylvania which 
govern other elections. Believing that, under the 
peculiar circumstances of the case, no injustice 
has been done, and believing that the election was 
constitutionally conducted, I shall vote in favor 
of the report of the committee. 

Mr. Lucas.—Believing, as I do, that the report 
under consideration involves an important ques- 
tion, I cannot forbear to add a few remarks. It 
appears that members of Congress may be elected 
under two different cireumstances—periodically 
by general elections, accidentally by special elec- 
tions. The election of the sitting member (which 
is the subject of the report,) is a special election— 
an election to fill the vacancy of William Hoge, 
resigned. It is not alleged that any illegal votes 
have been given, or any fraud practised in con- 
ducting that election ; it is merely contended by 
those opposed to the report that the election ought 
to be set aside, because the time, place, and man- 
ner of holding the election has not been according 
to law, or because the power of prescribing the 
time, manner, and place, has been assumed by 
an improper authority. Turning to the second 
section of the Constitution of the United States, 
we find this provision: “ When vacancies happen 
‘in the representation from any State, the Exec- 
‘ utive thereof shall issue writs of election to fill 
‘such vacancies.” From this, it appears the Gov- 
ernor is only vested in part with the powers to 
cause an election to be holden—that is, the power 
of issuing a writ of election—which gives him the 
initiative ; but this initiative does not destroy the 
power placed by the fourth section of the same 
Constitution in the State Legislature, which is, 
that “the times, places, and manner of holding 
‘ elections for Senators and Representatives shall 
‘be prescribed in each State by the Legislature 
‘thereof.’ The words holding elections indispu- 
tably include all kinds of elections. A special 
election is not less an election than a general one; 
and unless the Constitution express an exception 
to that general principle, it follows necessarily that 
the State Legislature or Congress have the power 
of prescribing the times, places, and manner of 
holding elections for Representatives. Thus, from 
the provision in the Constitution which vests the 
Executive of each State with the power to issue 
writs to fill vacancies, and from the provision 
which vests the State Legislature with the power 
to prescribe the times, places, and manner of 
holding elections, it appears that the powers ne- 
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cessary to cause elections to be held to fill ya. 
cancies are divided between the Executive ang 
Legislative powers: the first is directed to issye 
writs of election, the second to prescribe the times 
places, and manner for holding the same: both are 
bound by a Constitutional injunction equally im. 

erative. Thus, that an election to fill a vacancy 

e legal, the Executive and Legislature must have 
co-operated to that election by the exercise of thei; 
respective Constitutional powers. If the election 
under consideration hath been holden under the 
authority of but one of these powers, it is not ac- 
cording to the Constitution, inasmuch as the Con- 
stitutional exercise of the power of the one, with- 
out the concurrence of the other, is but a lame 
power. 

The report states that this election was heli 
without the concurrence of the Legislature ; that 
is, that the State Legislature hath omitted to pre- 
scribe by law the times, places, and manner of 
holding elections to fill vacancies. This being the 
ease, the power of causing the election to be holden 
was incomplete; and if its deficiency was sup- 
plied, it was by an authority other than that des- 
ignated in the Constitution. 

But a gentleman from Connecticut (Mr. Gris- 
WOLD) contends that, by the Constitution of the 
United States, in the second section of the first 
article, requiring the Executive authority of each 
State to issue writs of election to fill vacancies, 
the Executive became vested with the absolute 
power of causing elections to be holden, and that 
all other powers necessary to carry that act into 
effect are implied, and can lawfully be exercised. 

To this, it may be answered, that the Constitu- 
tion of the United States hath been careful in dis- 
tinguishing between the substance and forms of 
elections. The substance of elections, which con- 
sists in the right of electors, and the result of the 
exercise of that right, hath been sufficiently ex- 
pressed. The Legislature of each State has been 
expressly vested by the Constitution with the 
power of regulating the forms, which consists in 
prescribing the times, places, and manner of hold- 
ing elections. If the construction of the gentle- 
man from Connecticut were correct, the canse- 
quence would be that two provisions of the Con- 
stitution would militate against each other; that 
is, that the Executive would, from the power he 
hath to issue writs of election to fill vacancies, 
derive by implication the power of prescribing the 
times, places, and manner; that is, would have by 
implication a power which the Constitution ex- 
pressly vests in the Legislature of each State, and 
which appears to be a subject of such importance 
that Congress is empowered to control the State 
Legislatures in that very case. The gentleman 
from Connecticut hath gone further: he hath said 
that, admitting for a moment that the power vested 
in each State Legislature to prescribe the times, 
places, and manner of holding elections, which he 
believes extends only to general elections, should 
extend to elections to fill vacancies, yet that, inas- 
much as the Legislature of Pennsylvania did omit 
to legislate on that subject, the Government had 
a right to supply the omission by assuming that 
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ower. In this argument, I answer, that as none 


” of the constituted authorities can transfer, by any 


» act whatever, the power lodged by the Constitu- 

tion in any of them, by a stronger reason no trans- 
) fer of power can be made by their omission to act. 
The security of our political system rests princi- 


not only require that none but the powers which 


they should be exercised only by the authorities 
’ the omission of the Legislature to legislate enti- 
. tles the Executive to perform acts of legislation. 
’ Ithas been urged that it would be out of the 
» power of the State Legislature to prescribe the | 
‘time of holding elections in pursuance of the | 
' writ of the Executive to fill vacancies, because | 
' the Governor issues his writ under the immedi- | 
‘ ate authority of the Federal Constitution, and this 
’ power cannot be impaired, or receive moditica- 
tions by a legal State Legislative act. It has 
been added, that this election to fill a seca | 
being the result of a contingency, the time cannot | 
be prescribed by law. I grant that the time can- | 
not be absolutely prescribed, but I contend that it 
can be prescribed relatively, and so it 1s prescribed, 
too, by the law of Pennsylvania, regulating the | 
times, places, and manner, of holding elections to | 
fill vacancies in the Legislature. Upon issuing a 
writ by the Speaker of either House, a time is 
fixed which bears relation to the time of issuing 
the writ, or proclaiming the election in pursuance 
of the writ; and as this relative prescription of 
time does not limit or abridge the power of the 
Speaker, so a similar relative prescription of time, 
with respect to the time of proclaiming an elec- 
tion under the writ of the Governor, would not 
abridge or impair the exercise of his right. 
Independent of the radical deficiency of the 
election alluded to in the report, on Constitutional 
grounds, it cannot, in my opinion, bear the test, in 
point of discretion or inquiry, The shortness of 
the notice offers to my mind an insuperable ob- 
jection. From the pepe before us, it appears 
ington made a proclama- 
tion of the election on the 31st of October, and 
that the election was holden on the 2d of Novem- 
ber. It was not only morally impossible, but it 
was physioally so, that one-third of the electors 
could be informed; but this objection has been 
} anticipated on this floor, and great endeavors have 
been made to justify this shortness, I might say 
the want of notice, by alleging that the 2d day of 
November had been preferred, it being a day al 
ready appropriated for the election of electors, 
and that the notice given for that election would 
answer the purpose of the election of a Represent- 
ative in Congress, while it would save the elect- 
ors the trouble of assembling again. These con- 
siderations, more specious than solid, cannot 
| prevent me from discovering the whole extent of 
danger of holding elections without certain prin- 
ciples and rules with respect to a previous notice. 
It was generally believed in Washington county, 
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as well as in every other part of Pennsylvania 
west of the mountains, that the election of elect- 
ors would, without any risk, be carried according 
to the wishes of a large majority. Hence, many 
persons, far distant from their respective election 
districts, did rely upon those that were nearer to 
attend the election of electors ; hence the result of 
the election of a member of Congress. Had the 
electors of the district been informed, as they 
ought to have been, that a member of Congress 
was to be elected on that day, although there was 
no danger of risking their object as to the elec- 
tion of electors, yet there might be some doubt 
as to the election of a Representative. Have 
we not every reason to believe, from the repeated 
instances of public spirit prevailing in that dis- 
trict, that the election would have been attended 
by probably more than three times the number of 
persons than did actually attend? and as to my- 
self, I have a strong presumption that the result 
would have been quite different from what it was. 
Some of the gentlemen who supported the report 
have endeavored to justify this election on the 

round of precedents. They have said that all 
Sreaes elections in Pennsylvania, to fill vacancies 
in Congress, have been holden under the same au- 
thority and circumstances. It is not improper to 
take notice that this election is the first of the 
kind that has been contested in Pennsylvania ; 
that as no exceptions were taken to the former 
ones, it isan ordinary thing that the Committee of 
Elections report as legal electionsthose that appear 
such from prima facie evidence, and they never 
enter into details but when the elections are dis- 
puted. Ought precedents to govern where they 
militate against an express Constitutional provis- 
ion? And will gentlemen say that elections to 
fill vacancies, held after thirty days’ notice, such as 
the first election of William Hoge and others 
were, can be received as a precedent in point, with 
an election held after one day’s notice ? 

It has been the pleasure of some honorable mem- 
bers to bring into view the motives that have ac- 
tuated the ane of Pennsylvania in directing 
the election to be holden after so short a notice, 
The purity of these motives has been insisted 
upon, as if any member of this Committee were 
questioning the good intentions of that magistrate; 
but the intentions of the Governor, pure as I 
doubt not they were, cannot be the criterion to 
judge of the legality of this election. The Goy- 
ernor may think one way, and the Committee an- 
other, and yet we may all be influenced by good 
intentions. From the present view of the subject, 
I am induced io vote against the report. I lean 
still more to the rejection of the report, as, by set- 
ting this election aside, the Legislature of Penn- 
sylvania, which is now in session, will feel more 
immediately the necessity of exercising Constitu- 
tional powers, and of prescribing, by law, the 
times, places, and manner, of holding elections to 
fill vacancies in future. 

Mr. Jackson.—Mr. Chairman, two objections 
have been made by the gentleman to the report of 
the Committee of Elections: First. That the 
Constitution of the United States requires that in 
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all cases the times, places, and manner, of holding 
elections shall be prescribed in each State by the 
Legislature thereof ; and as no law has been pass- 
ed in Pennsylvania providing for the cases of sup- 
plying vacancies in case of death or resignation, 
that the election of Mr. Hoge is invalid. Second. 
If the Constitution does not conclude the ques- 
tion, we have a right to examine all the circum- 
stances incident to the proclamation of Governor 
McKean, and to determine whether the discre- 
tionary power vested in him by the Constitution, 
asthe Executive of Pennsylvania for the time 
being, was duly exercised or not ; and it is asserted 
that it was improperly exercised by him. 

The fourth section of the first article of the 
Constitution, upon which the superstructure of 
the arguments on the first point rests, is in these 
words: “ The times, places, and manner, of hold- 
‘ing elections for Senators and Representatives 
* shall be prescribed in each State by the Legisla- 
‘lature thereof.” The language of the section 
clearly proves it has reference to the general elec- 
tions, and precludes the idea that it was intended 
to include the cases of vacancies, as no human 
prudence could designate the proper time for hold- 
ing elections to supply vacancies that would there- 
after occur. Who can determine when the in- 
cumbent will die? When the unrelenting hand 
of death shall cut the thread of life, or when 
some occurrence in life shall induce him to resign 
into the hands of the people the trust reposed in 
him? And, unless these these things are foreseen, 
the State Legislature cannot say at what time, at 
what place, and in what manner, elections to sup- 
ply vacancies shall be held. If the Legislature 
were to pass a iaw regulating the time only, and 
leaving the place and manner to the direction of 
the Executive officer conducting the election. on 
designating the place, and leaving the time and 
manner to be fixed by him, it certainly would not 
be a compliance with the requisitions of the Con- 
stitution, and a person thus elected would not be 
constitutionally entitled to a seat in this House. 
In the construction of a grant it is necessary that 
the person thereby claiming a privilege shall show 
that he has complied with all its requisitions, and 
being imperative, that the States shall prescribe 
the time, place, and manner, of holding elections. 
I doubt very much whether a compliance with 
either requisition alone would be correctly within 
the meaning and spirit of the Constitution. 

Iam the more inclined to adopt this construc- 
tion, when I refer to the paragraph contained in 
the second section of the first article, which de- 
clares that “ when vacancies happen in the repre- 
* sentation from any State, the Executive author- 
‘ity thereof shall issue writs of election to fill 
* vacancies.” Either this sentence has some 
meaning, or it has not. If it has any, it clearly 
follows that the cases of vacancies are provided 
for in a different way from that directed by the 
fourth section, which succeeds it. Mr. Chairman, 
when I contemplate the great talents and wisdom 
which the framers of this instrument possessed in 
an eminent degree, and the perspicuous and em- 
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that not only every paragraph, but every word of 
each paragraph, conveys some meaning, [ canno 
reject the sentence just read as a dead letter, up. 
meaning and inoperative; and, unless it is rejec:. 
ed, the Executive authority of any State has the 
power, and is required, to issue writs of electioy 
to fill such vacancies as may ame in its repre. 
sentation, independent of any State law or pro- 
vision, and in conformity with the supreme lay 
of the land. 

Some gentlemen, however, contend for a limit. 
ed construction of this clause, granting to the Ex. 
ecutive authority to issue writs of election, by 
denying the right of designating the time, place, 
and manner, of holding such elections. But itis 
not to be presumed that a pe so merely nomi. 
nal would be guarded by the insertion of an inde- 
pendent and express provision. If, however, | 
err in the opinion I have advanced, I deny the 

ropriety of making a contrary opinion at this 
ate day, The States, the great party to the con. 
pact, have, without a single exception that I know 
of, considered that vacancies are to be supplied by 
writs of election under Executive proclamations, 
and have not passed any law upon the subject. A 
respect for their decisions, for the uniform prac: 
tice of this House, and a consciousness that if we 
err, it is on the side of justice, will, I hope, incline 
us to sustain the report. If we do not, I call upon 
gentlemen to go through the House, to examine 
the rights of every individual to a seat, and to 
decide all cases similar to the one now before us, 
in the same way. ; 

Sir, we have no law in Virginia providing for 
similar cases. I speak from present impressions. 
If I am mistaken, I will thank gentlemen to cor- 
rect me. Two of my colleagues (Messrs. CLark 
and Wi.son) now hold their seats in virtue 0! 
elections to supply vacancies occasioned by death 
and resignation. If the gentleman is not entitled 
to his seat upon Constitutional principles, my col: 
leagues are not. If they are, he is. One gentle- 
man from Pennsylvania (Mr. Conran) however. 
varying the ground of objection, says, the laws o! 
Pennsylvania provide for the case, and require 2 
notice of twenty days previous to holding elec- 
tions; and, as twenty days’ notice was not given, 
this election is void. The language of the law 
he read proves that he is shisehen: It provides 
for issuing writs of election by the Speaker of the 
Senate, or of the House of Representatives, as tle 
case may be, to supply vacancies; and as neither 
branch of the State Legislature, as such, has auy- 
thing to do with the elections of Representatives 
to Congress, it must clearly apply to members 0! 
the State Legislature only. 

I will now consider the right of examining the 
conduct of the Executive of Pennsylvania, aud 
of controlling the discretionary power vested 10 
him ; and, first, permit me to declare that I be- 
lieve it is entitled to the highest approbation, aud 
was well calculated to procure a fair and hones! 
expression of the public will. Congress were 10 
session ; the district of Washington unrepresent- 
ed, and the necessity of providing for the exigency 


phatic language which characterizes its provisions, | as soon as possible most apparent. An important 














857 


DeEcEM 











electio! 
under 

the ap] 
and V 


> upon | 


was th 


> length 
' this el 
- to asse 
- which 


had ree 
have a 
so, as t 


: beyond 
~ other. 


A ge 


~ has tol 
|. frequen 
7 ple to: 
’ when | 
| gardle: 
) posts ? 
’ the pec 
frequen 
- numbe 
» ject, in 
of Per 
- Caroli: 
Fit. In 


vise or 
penden 
me wh 
too oft 
powers 
to be e 
the Co 
sense. 

be exe 
high ec 
powers 
sylvan 
was in 
of Wa 
less we 
Mr. Cl 
House 
than tl 
qualifi 
determ 
consist 


| nority 


power, 
gency, 
Wh 


is cont 


| the rey 


to wit 
“Th 


| entitled 


And 


' witht 


agreen 
tive— 

Vra 
Simeor 








of 
ath 


| ed 


unt 


857 

















election, the most important, sir, which occurs 


under our Constitution, about to take place for 
the appointment of Electors to choose a President 
and Vice President of the United States; and 


upon that day, by the Governor’s proclamation, 


was this election also to be holden. True, sir, a 


) lengthy notice was not given, without suffering 
’ this election to pass by, and requiring the people 
» to assemble a second time, under a short interval, 
» which would have been highly inconvenient. He 


mocamcrd Sa 


eat 


7 ple to attend them. 
’ when the electors were chosen? Were they, re- 





had reason to believe that all the people would 
have attended ; it was eminently their duty to do 
so, as the magnitude of that election was great 


4 beyond comparison, when considered with the 
~ other. 


A gentleman from Pennsylvania (Mr. Conrap) 


~ has told us that he wishes the elections to be more 


frequent, as it is the interest and duty of the peo- 
Where were they, I ask him, 


gardless of their interest and duty, asleep at their 


posts? Sir, the fact proves the unwillingness of 


the people to attend ; and, were the elections more 
frequent, their neglect would increase with their 


' ject, in supporting the conduct of the Governor 


of P 


ennsylvania. 
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Stedman, James Stephenson, Samuel Taggart, Samuel 
Tenney, Philip R. Thompson, George Tibbits, Abram 
Trigg, Philip Van Cortlandt, Isaac Van Horne, Daniel 
C. Verplanck, Peleg Wadsworth, John Whitehill, 
Lemuel Williams, Alexander Wilson, and Thomas 


| Wynns. 


Naxys—lIsaac Anderson, John Archer, David Bard, 
George Michael Bedinger, Adam Boyd, Robert Brown, 
Joseph Bryan, Levi Casey, Thomas Claiborne, Joseph 


| Clay, ‘lopton, Frederick Conrad, Andrew G 
_ numbers. I will not dwell longer upon this sub- | = pene sei Leeann eeree Vinee 


eph Heister, William Helms, William Kennedy, 
Nehemiah Knight, Michael Leib, John B. C. Lucas, 


The gentleman from South} Andrew McCord, David Meriwether, Nicholas R. 


Carolina (Mr. Hucer) has done ample justice to | Moore, Thomas Moore, Anthony New, Gideon Olin, 
it. Inow deny the right of this House to super- 


vise or control the Executive of a free and inde- 
pendent State, and call upon gentlemen to show 
me whence the power is derived. It cannot be 
too often repeated that ours is a limited grant of 
powers ; no constructive or implicative power is 
to be exercised by us. This is the language of 
the Constitution. It is the language of common 
sense. If we have the power, I ask, how is it to 
be exercised? Shall we erect ourselves into a 
high court of criminal judicature with censorial 
powers? Shall we say the Governor of Penn- 
sylvania acted from corrupt motives? That he 
was influenced by a desire to control the district 
of Washington in opposition to the people? Un- 
less we do, sir, I see no ground for interposition. 
Mr. Chairman, there is no power vested in this 
House more dangerous in its injudicious exercise 
than the right of judging of elections, returns, and 
qualifications, of its members. By ita party ma 

determine of what number the minority shall 


- consist, and even whether there shall be any mi- 


' nority at all. I will never consent to exercise this 


power, even legitimately, except in cases of emer- 


| gency, or urgent necessity. 


When Mr. Jackson had concluded, so much as 


_ ls contained in the last part of the fourth clause of 


the report, was again read, in the words following, 
to wit: 


“The committee are of opinion that John Hoge is 


| entitled to a seat in this House.” 





And on the question that the House do concur 


' with the Committee of the whole House in their 


agreement thereto, it was resolved in the affirma- 
tive—yeas 69, nays 38, as follows: 

_Yzas—Willis Alston, junior, Nathaniel Alexander, 
Simeon Baldwin, Silas Betton, William Blackledge, 








Beriah Palmer, John Rea of Pennsylvania, Jacob 
Richards, Samuel Riker, Cesar A. Rodney, Thomas 
Sandford, James Sloan, Henry Southard, Richard 
Stanford, Joseph Stanton, John Stewart, Joseph B. 
Varnum, and Joseph Winston. 





Tuourspay, December 20. 


The House resolved itself into a Committee of 
the Whole, on the bill to amend the charter of 
Alexandria. The principal feature of the bill is 
the extension of the right of suffrage. A mo- 
tion to strike out the first section, produced con- 
siderable debate ; and was lost by a large majority. 
The bill, after undergoing several subordinate 
amendments, was reported to the House, who 
took it into immediate consideration, and ordered 
it to be engrossed for a third reading on Monday. 





Fripay, December 21. 

Mr. Eustis, from the committee to whom was 
recommitted the bill to regulate the clearance of 
armed merchant vessels, as amended, reported that 
the committee had had the said bill under consid- 
eration, and made several amendments thereto; 
which were severally twice read, and agreed to by 
the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Monday next. 

Mr. Dana, from the Committee of Claims, pre-’ 
sented a bill for the relief of the legal representa- 
tives of the late General Moses Hazen; which 
was read twice, and committed to a Committee 
of the Whole on Monday next. 

An engrossed bill establishing rules and articles 
for the government of the Armies of the United 
States, was read the third time, and amended at 
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the Clerk’s table, by the unanimous consent of} Mr. Varnum doubted whether the Secretary ¢ 
the House: Whereupon, War could give all the information required, pay. 
Resolved, That the said bill do pass, and that | ticularly as he could not make up returns of 180; 
the title be, “An act for establishing rules and | until some time in 1805. 
articles for the government of the armies of the| Mr. Dana did not know that there was any 
United States.” military secret in the disposal of the small mij. 
A petition of sundry British merchants, and | tary force of the United States, but he did no, 
others, subjects of his Britannic Majesty within | think it prudent to give a written document op 
the United States, whose names are checento this subject, lest any nation of Indians should ce. 
subscribed, was presented to the House and read, | casion some trouble to a post but weakly manned, 
raying that the power and authority granted by Mr. Rupa, of Tennessee, in answer to Mr, Vap. 
oe to the federal circuit courts may be extended | Num, replied, that if the Secretary of War couli 
to the trial and determination of “all causes arising } not give the information required he should say 
under treaties,” or to causes where an alien isa|so. On the observation of Mr. Dana, he replied 
party, in which the matter in dispute, exclusive | that in his opinion the representatives of the na. 
of costs, is under the sum of five hundred dollars; | tion ought to be acquainted with the number o/ 
or that such other tribunal may be established for | their troops and their respective stations. 
the trial and determination of the said causes, as| Mr. Eustis requested the resolution might |i) 
to the wisdom of Congress shall seem meet.— | on the table till Monday. 
Referred to Mr. CLopron, Mr. Georce Wasu-| Mr. Raga, of Tennessee, acquiesced, and th 
ere eee ieen rc ee Renee: gh Mr. | motion lies accordingly. 
OYLE, and Mr. Huger; that they do examine , 
the matter thereof, and report the same, with their VOLLECTION OF DUTIES. 
opinion thereupon, to the House. Mr. Les moved that a committee be appointe/ 
Mr. CrowninsHiccp, from the Committee of | to inquire into the expediency of making provision 
Commerce and Manufactures, presented a bill | by law to authorize the Collectors of the sever! 
declaring Cambridge, in the State of Massachu- | ports of the United States, to deposit for collec. 
setts, to be a port of delivery; which was read | tion the bonds received by them for the paymen: 


twice, and ordered to be engrossed and read the | of duties, in the Bank of the United States, « f ; 


third time on Monday next. any of its branches, or in any of the chartere! 
Mr.CrowninsHie.p, from the same committee, | banks of the several States. In support of the re. 


who were instructed by a resolution of this House | ference, he remarked that the resolution contew- 


of the seventh instant, to inquire into the exped?- | plated an inquiry, and an important one. The 
ency of so far amending the act “ to regulate the Bank of the United States and its branches had 
collection of duties on imports and tonnage, as to | usually a deposit of the moneys of the Gover: 
allow the Collector of the port of Philadelphia an | ment to the amount of between four and five mil: 
additional deputy,” presented a bill to authorize | lions of dollars; that by means of this deposit thai 
the Collector of the port of Philadelphia to act by | bank was enabled not only to hold the mercantile 
an additional deputy ; which was read twice, and | interest tributary to the institution, but all the 
committed to a Committee of the Whole on Mon- | banks of the States. His object was to equalis: 
day next. the benefits, and not to permit that institution to 

The House resolved itself into a Committee of | monopolize an enormous profit from the treasure 
the Whole on the bill sent from the Senate, enti- | of the nation. He wished to unfetter the bani 
tled “An act for the disposal of certain copies of | institutions generally, and he hoped the inquiry 
the laws of the United States.” The biil was re-| would obtain, and he believed the bonds due to 
ported with several amendments thereto; which | the United States would be as carefully collected 
were twice read, and agreed to by the House. in the chartered banks, which are at the same 

Ordered, That the said bill, with the amend- | time equally secure, as that of the United State: 
ments, be read the third time on Monday next. | or any of its branches. 

Mr. Purviance gave notice that, on the third; Mr. R. Griswowp recollected this subject wa 
Monday of January, he intended to introduce a | suggested at a former session, and as it had a re- 
resolution giving to the District of Columbia a | lation to the management of our finances he 
durable legislature of their own, on which the | thought it would be more proper to refer it to the 
opinions of the Heads of Departments were to be |Committee of Ways and Means; he made that 
obtained. motion accordingly. 

Mr. Rupa, of Tennessee, moved that the Secre-| Mr. Lers did not see that the subject necess2- 
tary of War be directed to lay before this House | rily appertained to the Committee of Ways ani 
a statement of the officers and privates of the sev- | Means. It had no relation to the increase or de- 
eral corps in the actual service of the United | crease of the duties on imports, but merely to the 
States during the years 1804 and 1805, and the | deposit of the bonds given by the merchants to 
names of the ports and the numbers of the officers | the Collectors, His true object was to prevent 2 
and soldiers occupying the same; also, a detailed | monopoly, and he trusted gentlemen would 10 
statement of the moneys expended on the several | be enabled to defeat it by this mode of reference 
fortifications, arsenals, armories, and magazines,| Mr. R. Griswovp understood the motion to re- 
of the United States during the aforementioned | late to the deposit of the bonds, but it would be 
period. proper to inquire into the safety of such deposi! 








SMILL 
motio! 
be ree 
mittee 
ing pu 
Anco 
being 
bill to 
in the 
ing ta! 
in the 
Yea 
Isaac A 
am Bo 
Campb 
Clark, 
Frederi 


- John [ 


Early, 
Willia: 
Gillesp 


| Josiah 


vid Ho 


' Kenne 
| Leib, J 
_ Cord, 


| Morrov 


> jun., G 


sylvani 


| Samue 


hezer § 
ard, Ri 
Philip 

Varn 


the 


Ssa- 


and 


the 
s to 
nt a 


nce 
) re- 
1 be 
osit 





| 


861 
DeEcEMBER, 1804. 








before it was authorized by law; and in his opin- 
jon the Committee of Ways and Means, from the 
habits of their business, was as competent to make 
the inquiry as any select committee. 

On the question, it was referred to the Com- 
mittee of Ways and Means—51 being in favor of 
such reference, and 41 against it. 





Monpay, December 24. 


Mr. Lers, from the committee appointed, on 
the fourteenth ultimo, to “inquire into the expe- 
diency of making provision, by law, for the com- 

letion of the public buildings belonging to the 
United States, near Philadelphia,” made a report 


) thereon; which was read, and referred to a Com- 


mittee of the Whole on Monday next. 

An engrossed bill to amend the charter of the 
town of Alexandria was read the third time; and 
the further consideration thereof postponed until 
Friday next. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An act 
to divide the Indiana Territory into two separate 
governments ;” to which they desire the concur- 
rence of this House. 


ARMED MERCHANT VESSELS. 


An engrossed bill to regulate the clearance of 
armed merchant vessels was read the third time ; 
a debate of considerable length tuok piace. Messrs. 
Dana, R. GriswoLp, and Dennis, spoke against 
the bill, and were replied to by Messrs. Eprgs, 
Smivie, Jackson, and Eustis: Whereupon, a 
motion was made and seconded that the said bill 
be recommitted to the consideration of a Com- 
mittee of the Whole House; and, the question be- 


ing put thereupon, it passed in the negative. 


Another motion was made, and the question 
being put, to recommit the second section of the 
bill to a Committee of the Whole House, it passed 
in the negative. And then the main question be- 
ing taken that the said bill do pass, it was resolved 
in the affirmative—yeas 77, nays 33, as follows: 

Yeas—Willis Alston, jun. Nathaniel Alexander, 
Isaac Anderson, David Bard, William Blackledge, Ad- 
am Boyle, John Boyle, William Butler, George W. 
Campbell, Levi Casey, Thomas Claiborne, Christopher 
Clark, Joseph Clay, Matthew Clay, John Clopton, 
Frederick Conrad, Jacob Crowninshield, Richard Cutts, 


- John Dawson, William Dickson, John B. Earle, Peter 


Early, James Elliot, Ebenezer Elmer, John W. Eppes, 
William Eustis, William Findley, John Fowler, James 
Gillespie, Edwin Gray, Andrew Gregg, John A. Hanna, 
Josiah Hasbrouck, Joseph Heister, James Holland Da- 


_ vid Holmes, John G. Jackson, Walter Jones, William 


_ Kennedy, Nehemiah Knight, Simon Larned, Michael 
| Leib, John B. C. Lucas, Matthew Lyon, Andrew Me- 
' Cord, David Meriwether, Thomas Moore, Jeremiah 
' Morrow, James Mott, Anthony New, Thomas Newton, 
' jun., Gideon Olin, John Patterson, John Rea of Penn- 


sylvania, John Rhea of Tennessee, Jacob Richards, 


| Samuel Riker, Erastus Root, Thomas Sammons, Ebe- 


hnezer Seaver, James Sloan, John Smilie, Henry South- 
ard, Richard Stanford, Joseph Stanton, David Thomas, 
Philip Van Cortlandt, Isaac Van Horne, Joseph B. 
Varnum, Daniel C. Verplanck, Matthew Walton, John 


HISTORY OF CONGRESS. 


Armed Merchant Vessels. 


862 
H. or R. 








Whitehill, Marmaduke Williams, Alexander Wilson, 
Richard Winn, Joseph Winston, and Thomas Wynns. 

Nars—John Archer, Simeon Baldwin, George Mi- 
chael Bedinger, Silas Betton, William Chamberlin, 
Martin Chittenden, Clifton Clagget, Manasseh Cutler 
Samuel W. Dana, John Davenport, John Dennis, 
Thomas Dwight, Calvin Goddard, Gaylord Griswold, 
Roger Griswold, Seth Hastings, John Hurce, David 
Hough, Benjamin, Huger, Joseph Lewis, jun., Nahum 
Mitchell, Beriah Palmer, Thomas Plater, Thomas Sand- 
ford, John Cotton Smith, William Stedman, Samuel 
Taggart, Benjamin Tallmadge, Samuel Tenney, George 
Tibbits, Abram Trigg, Peleg Wadsworth, and Lemuel 
Williams. 


The House adjourned to Wednesday. 








Wepnespay, December 26. 


An engrossed bill declaring Cambridge, in the 
State of Massachusetts, to be a port of delivery, 
was read the third time and passed. 

The bill sent from the Senate, entitled “An act 
for the disposal of certain copies of the laws of 
the United States,” together with the amendments 
agreed to on Friday last, was read the third time 
and passed. 

The bill sent from the Senate, entitled “An act 
to divide the Indiana Territory into two separate 
Governments,” was read twice and committed to 
Mr. Greee, Mr. Morrow, Mr. Livineston, Mr. 
Aston, and Mr. Cuiacerr. 

Mr. Boyte laid on the table a resolution to 
amend the rules of the House, by adding, that a 
standing committee should be erected for the con- 
sideration of all matters relating to the sale or dis- 
tribution of the vacant lands belonging to the 
United States, to be styled the Land Committee. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Claims, of the thirteenth instant, to whom was re- 
ferred the petition of John Steele, late Secretary 
of the Mississippi Territory, presented the twenty- 
first of December, one thousand eight hundred and 
three; and,after some time spent therein, the Com- 
mittee reported a resolution thereupon; which 
was twice read, and agreed to by the House, as 
follows : 

Resolved, That the proper accounting officers liqui- 
date and adjust the account of John Steele, for his ser- 
vices as Secretary of the Mississippi Territory, from the 
seventh of May, one thousand eight hundred and two, 
to the second of March, one thousand eight hundred 
and three, inclusively; and that there be paid for his 
salary and official expenditures, such sums as are allowed 
by law to persons acting in that capacity. 

Ordered, That a bill, or bills, be brought in, pur- 
suant to the said resolution; and that the Com- 
mittee of Claims do prepare and bring in the same, 

Mr. Joun Ranpotwpn, from the Committee of 
Ways and Means presented a bill making appro- 
priations for the support of the Navy of the United 
States, during the year one thousand eight hun- 
dred and five; which was read twice and com- 
mifted to a Committee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill for the relief of the legal 
representatives of the late General Moses Hazen; 
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the bill was reported with an amendment, which 
was twice read, and agreed to by the House. 

The said bill was then further amended at the 
Clerk’s table, and, together with the amendments, 
ordered to be engrossed, and read the third time 
to-morrow. 

Mr. CrowninsHie.p, from the Committee of 
Commerce and Manufactures, presented a bill for 
carryinginto more complete effect the tenth article 
of the Treaty of Friendship, Limits, and Naviga- 
tion, with Spain; which was read twice, and 
committed to a Committee of the Whole on Fri- 
day next. 














Tuurspay, December 27. 


A petition of Amy Dardin, of the county of 
Mecklenburg, in the State of Virginia, widow 
and administratrix of David Dardin, deceased, 
was presented to the House and read, praying 
compensation for the value of a stud horse, called 
Romulus, the property of the deceased, which 
was impressed into the service of the Southern 
Army, under the command of Major General 
Greene, by order of James Gunn, a Captain ina 
regiment of Continental cavalry, some time in the 
month of July, one thousand seven hundred and 
eighty-one.—Referred to the Committee of the 

hole House to whom was committed, on the 
sixth instant, the bill making farther provision 
for extinguishing the debts due from the United 
States, 

The House resolved itself into a Committee of 
the Whole on the bill to incorporate the Wash- 
ington Building and Fire Insurance Company. 
The bill was reported with several amendments, 
which were twice read, amended, and agreed to by 
the House. 

The said bill was then amended, and, together 
with the amendments, ordered to be engrossed, 
and read the third time on Monday next. 

Mr. CrowninsuHiELp, from the Committee of 
Commerce and Manufactures, presented a bill 
eee to the act, entitled “An act to re- 
gulate the collection of duties on imports and 
tonnage ;” which was read twice, and committed 
to a Committee of the Whole to-morrow. 


GENERAL HAZEN. 


An engrossed bill for the relief of the legal re- 
presentatives of the late General Moses Hazen 
was read the third time; and, on the question 
that the same do pass, it was resolved in the af- 
firmative—yeas 60, nays 38, as follows: 

Yeas—Willis Alston, jun., Isaac Anderson, Simeon 
Baldwin, David Bard, Silas Betton, Phanuel Bishop, 
Adam Boyd, William Butler, Levi Casey, Christopher 
Clark, Matthew Clay, John Clopton, Frederick Con- 
rad, Jacob Crowninshield, Manasseh Cutler, Richard 
Cutts, James Elliot, John W. Eppes, William Eustis, 
William Findley, John Fowler, Edwin Gray, Andrew 
Gregg, Gaylord Griswold, John A. Hanna, Josiah Has- 
brouck, Seth Hastings, James Holland, Benj. Huger, 
Samuel Hunt, John G. Jackson, Michael Leib, Henry 
W. Livingston, John B. C. Lucas, Matthew Lyon, 

omas Moore, Jeremiah Morrow, Anthony New, 
Beriah Palmer, John Patterson, Samuel Riker, Eras- 
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tus Root, Thomas Sammons, Ebenezer Seaver, James 
Sloan, John Smilie, Richard Stanford, Joseph Stanton, 
Samuel Taggart, Samuel Tenney, David Thomas, 
George Tibbits, Philip Van Cortlandt, Isaac Van Horne, 
Joseph B. Varnum, Daniel C. Verplanck, John White. 
hill, Marmaduke Williams, Richard Winn, and Josep) 
Winston. 

Naxys—Nathaniel Alexander, John Archer, George 
Michael Bedinger, William Blackledge, John Boyje, 
William Chamberlin, Martin Chittenden, Clifton Clag. 
gett, Thomas Claiborne, John Davenport, John Den. 
nis, Thomas Dwight, John B. Earle, Peter Early, 
Ebenezer Elmer, Calvin Goddard, David Holmes, Da- 
vid Hough, William Kennedy, Nehemiah Knight, 
Simon Larned, Andrew McCord, David Meriwether, 
Nahum Mitchell, Nicholas R. Moore, James Mott, 
Gideon Olin, John Rea of Pennsylvania, John Rhea oj 
Tennessee, Jacob Richards, Thomas Sandford, Henry 
Southard, William Stedman, Benjamin Tallmadge, 
Abram Trigg, Peleg Wadsworth, Alexander Wilsoy, 
and Thomas Wynns. 





Frivay, December 28. 


Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of John Steele; which 
was read twice and engrossed, and ordered to le 
read the third time on Monday next. 

Mr. J. Ranpoutpa moved that the Postmaster 
General be directed to lay before this House a 
list of the names of persons with whom contracts 
have been made for carrying the mail of the Uni- 
ted States from the 3lst of December, 1801, to the 
31st of December, 1804, inclusive, specifying the 
terms on which such contracts were made, and the 
sums paid, or to be paid to the contractors respec- 
tively. On motion it was agreed to consider the 
resolution, and on the question will the House 
agree to the same, it was carried nem. con. 


CHARTER OF ALEXANDRIA. 


A memorial of sundry resolutions of a number 
of the inhabitants of the town of Alexandria, in 
the District of Columbia, in approbation of the 
principles contained in a bill now depending be- 
fore the House, to amend the charter of the town 
of Alexandria; also, sundry resolutions of a nun- 
ber of other inhabitants of the same town, in op- 

osition to the said bill; were presented to the 
ouse and read: Whereupon 

Mr. Lewis called for the third reading of the 
bill to amend the charter of the town of Alex- 
andria. 

A lengthy discussion took place on the passage 
of the bill, which was opposed by Mr, Lewis, and 
its postponement contended for by Messrs. Dev- 
nis, Greao, Barty, R. Griswovp and Gopparp. 
The bill was advocated by Messrs. Lyon, Exe, 
Leis, Epres, Smiie, and G. W. Campse.t, who 
likewise opposed the postponement. 

On the question to postpone the bill till the first 
Monday in December next, it was lost, 44 being 
in favor of the postponement, and 60 against \t. 
On postponing till the first of February the ques 
tion was ated. 42 in favor and 58 against it. 

A motion was then made to recommit the bill 
toa Committee of the Whole in order to withhold 
from aliens the right of holding real estate within 
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the bounds of the corporation, and to make some 
other alterations, which, though not very material, 
would give satisfaction to the party in Alexandria 
who opposed the passage of the bill. 

On the question to recommit, there were 36 in 
the affirmative, and 61 in the negative; so the 
motion was lost. 

Mr.J, Ranvoru then spoke against the passage 
of the bill, and was replied to by Messrs. Dawson, 
and G. W. CaMPBELL. 

And then the main question being taken that 
the said bill do pass, it was resolved in the affir- 
mative—yeas 55, nays 51, as follows: 

Yeas—Willis Alston, jr., Isaac Anderson, John 
Archer, David Bard, George Michael Bedinger, John 
Boyle, Robert Brown, William Butler, George W. 
Campbell, Thomas Claiborne, Christopher Clark, Mat- 
thew Clay, John Clopton, Frederick Conrad, Jacob 
Crowninshield, John Dawson, Ebenezer Elmer, John 
W. Eppes, William Findley, John Fowler, Josiah Has- 
brouck, Joseph Heister, David Holmes, Walter Jones, 
William Kennedy, Nehemiah Knight, Simon Larned, 
Michael Leib, John B. C. Lucas, Matthew Lyon, An- 
drew McCord, David Meriwether, Nicholas R. Moore, 
Jeremiah Morrow, James Mott, Anthony New, Thos. 
Newton, jr., Gideon Olin, Beriah Palmer, John Pat- 
terson, John Rea of Pennsylvania, Jacob Richards, 
Erastus Root, Thomas Sandford, John Smilie, Henry 
Southard, Richard Stanford, Joseph Stanton, David 
Thomas, Abram Trigg, Matthew Walton, Alexander 
Wilson, Richard Winn, Joseph Winston, and Thomas 
Wynns. 

Nays—Nathaniel Alexander, Simeon Baldwin, Silas 
Betton, William Blackledge, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Man- 
asseh Cutler, Samuel W. Dana, John Davenport, John 
Dennis, William Dickson, Thomas Dwight, John B. 
Earle, Peter Early, James Elliot, William Eustis, Cal- 
vin Goddard, Edwin Gray, Andrey’ Gregg, Gaylord 
Griswold, Roger Griswold, Seth Hastings, John Hoge, 


_ James Holland, David Hough, Benjamin Huger,Sam- 


uel Hunt, Joseph Lewis, jr., Henry W. Livingston, 
William McCreery, Nahum Mitchell, Thomas Plater, 
John Randolph, John Rhea of Tennessee, Samuel Riker, 
Thomas Sammons, James Sloan, William Stedman, 
Samuel Taggart, Benjamin Tallmadge, Samuel Tenney, 
George Tibbitts, Philip Van Cortlandt, Joseph B, Var- 
num, Daniel C. Verplanck, Peleg Wadsworth, John 
Whitehill, Lemuel Williams, and Marmaduke Williams. 

Mr. Varnum suggested that his colleague from 
Massachusetts (Mr. Larnep) had made a mistake 
in his vote on the Alexandria bill, which he wish- 
ed to be permitted to rectify. Whether it. would 
alter the decision of the House he did not know. 
The gentleman voted for the bill, though he was 
against it altogether, under an impression that he 
Was voting on the question of recommitment in- 
stead of its final passage. If he was permitted to 
record his vote according to his intention, it would 
make the result stand 53 to 52; and if the Spgax- 
eR was to add his vote to the minority, the bill 
would not pass. 

This gave rise toa great deal of conversation 
relative to the rules of the House and its uniform 


| practice, which appgared to have been against an 


alteration of the vote by yeas and nays, unless the 
alteration would produce no effect upon the vote 
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by changing the majority into a minority. This 
idea was combatted by the reason of the thing. It 
was deemed extremely improper to confine mem- 
bers to a lapsus lingua, without suffering them to 
explain. While the argument was going on, Mr. 
Becxtey (the Clerk) had been induced to exam- 
ine his list of yeas and nays with the most care- 
ful scrutify, and had discovered that in the nu- 
merical list of votes he had marked the same 
number twice among the yeas, so that in fact 
there were 55 yeas and but 51 nays. The altera- 
tion requested being now found not to alter the 
decision, several members hoped the gentleman 
might be indulged; but this being to be done by 
the unanimous consent of the House, and Mr. 
Conrap refusing his consent, the alteration was 
not made. Four motions were made to adjourn 
during the debate, and the last succeeded. 





Monpay. December 31. 


An engrossed bill for the relief of John Steele 
was read the third time and passed. 

Mr. J. Ranvo.pn, from the Committee of Ways 
and Means, presented a bill making appropriations 
for the support of Government for the year one 
thousand eight hundred and five; which was 
read twice and committed to a Committee of the 
Whole on Wednesday next. 

On a motion made and seconded that the House 
do come to the following resolutions: 

1. Resolved, That a post road ought to be established 
from the City of Washington, on the most convenient 
and direct route, to pass through or near the Tucka- 
bachee settlement to the Tombigbee settlement, in the 
Mississippi Territory, and from thence to the city of 
New Orleans. 

2. Resolved, That the President of the United States 
be requested to cause to be laid before this House any 
documents, and give such other information as he may 
think proper, relative to opening a post road from the 
City of Washington to the City of New Orleans. 

The first resolution being twice read, was, on a 
motion made, ordered to be referred to the Com- 
mittee of the whole House, to whom was com- 
mitted, on the seventh instant, a motion respect- 
ing “the establishment of a post road from Knox- 
ville, in the State of Tennessee, to the settlements 
on the Tombigbee river, in the Mississippi Terri- 
tory. and from thence to New Orleans; also, for 
the establishment of a post road from Georgia to 
the said settlement on the Tombigbee, to intersect 
the former road at the most convenient point be- 
tween Knoxville and the Tombigbee.” 

The second resolution being twice read, was, 
on the question put thereupon, agreed to by the 
House. 

Ordered, That Mr. Hottanp and Mr. G. W. 
CaMmPBELL be appointed a committee to present 
the second resolution to the President of the Unit- 
ed States. 

A Message was received from the President of 
the United States, enclosing a letter written from 
Malta by Richard O’Brien, our late Consul at 
Algiers, giving some details of transactions before 
Tripoli. The Message and letter were read, and 
ordered to lie on the table. 
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The House resolved itself into a Committee of | question was taken on postponing till 3lst De. | 7 7” 
the Whole on the report of the Committee of | cember, and lost, without a division. | 
Claims, of the fourteenth instant, on the petition | On postponing till Monday next, the question | 4 ; 
of Ann Elliott. The Committee rosé and re-| was decided in the affirmative—59 for and 3) _ ih 
ported a resolution thereupon; which was twice | against it. 1 sor 
read, and agreed to by the House, as follows: An engrossed bill to incorporate the Washing. | ~ pe 
Resolved, That the prayer of the petition of | ton Building and Fire Insurance Company wa; . a 
Ann Elliott is reasonable, and ought to We granted. about being read, when | wf 
Ordered, Thata bill or bills be brought in pur-| Mr. Greece expressed a wish that it might be a: 
suant to the said resolution, and that the Com- | postponed, and a speedy decision had on the ques. I 
mittee of Claims do prepare and bring in the same. | tion of recession. He understood this was the day sen 
The House resolved itself into a Committee of | fixed for that subject. Shi 
the Whole on the bill making appropriations for| Mr. Lewis observed that the motion for reces. | — ang 
the support of the Navy of the United States dur- | sion could have had no effect upon this bill, asit_ | 7 on 
ing the year one thousand eight hundred and five. | did not contemplate the recession of the City of | A 


The bill was reported with several amendments | Washington, but only of the other parts of the 

thereto; which were severally twice read, and | District. 

agreed to by the House. Mr. Sranrorp had intended to have called up 
Ordered, That the said bill, with the amend- | the resolutions for recession, but he had just re. 

ments, be engrossed, and read the third time on | ceived a letter from a number of the inhabitants 
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Wednesday next. of the District, wishing a short delay. There 
Mr. Lattimore, from the committee appointed | were also absent from the House several member: the 
on the seventeenth instant, presented a bill fur- | who had taken considerable interest in the sub- | = of q 
ther to amend an act, entitled “An act regulating | ject. For these reasons, he did not intend to call ; A 
the grants of land, and providing for the disposal | up the resolutions for two or three days. > Sou 
of the lands of the United States south of the| Mr. Earty was averse to a postponement. H: ' was 
State of Tennessee ;” which was read twice and | thought an early decision ought to be made, to f lief 
committed to a Committee of the Whole. quiet the minds and soothe the feelings of the in. | © pro} 
The House resolved itself into a Committee of | habitants, who felt a deep interest in the decision | ~ oft 
the Whole on the bill giving further time to re- | Indeed, the members themselves had had ther | gp ¢] 
ister the evidences of titles to land south of the | feelings excited in no inconsiderable degree. He | roke 
tate of Tennessee. No amendment being madeto | hoped if the gentleman who brought the resolu- S one! 
the bill, it was ordered to be engrossed, and read | tions forward should forbear to bring them up. 0; 
the third time on Wednesday next. some other gentleman would do it for him. the p 
Mr. CrowninsHig.p, from the Committee of | Mr. Stanrorp was induced to let the subject chus 
Commerce and Manufactures, to whom were re- | rest a few days longer, on account of those very last, 
ferred, on the eighteenth instant, the amendments | feelings and interest which pervaded the whole T 
proposed by the Senate to the bill, entitled “An | body of the people. He would also prefera de- F the J 
act concerning drawbacks on goods wares, and | cision by a full House, rather than by sucha thu FF entit! 
merchandise, exported from the district of New | one as now appeared. ' onin 
Orleans,” made a report thereon; which was read,| Mr. Earty did not think thatathinattendane — with 
and together with the said amendments commit- | by the members was a good argument for post- | gross 
ted to a Committee of the Whole on Wednesdey. | ponement. If it was expected that every member Mr 
- On motion of Mr. Eustis, it was should attend, he feared the public business wouli referr 
Resolved, That the Secretary of State be di- | progress very slowly ; but if the subject was en- from 
rected to lay before this House a return of the | tered upon now, and the resolutions adopted, they India 
number of American seamen who have been im- | would have to take the shape of a bill, and it would repor 
pressed or detained on board the ships of war of | be many days before the subject was finally de- repor 
any foreign nation ; stating the names of the — cided, by which time no doubt the absent gentle- Whe 
sons impressed; the name of the ship or vessel by | men alluded to would arrive. tee of 
which they were impressed ; the nation to whic Mr. Lyon said the bill that was moved to te Mr 
she belonged ; and the time of the impressment, so | postponed had nothing to do with the recession. on th 
far as may be practicable; together with any facts | as it was not proposed to recede the city. to prc 
and circumstances, relating to the same, which | Mr. Greae knew that the resolutions except! broug 
may have been reported to him. eee City, oy he ho 7 = if a — : a t 
the District was to be receded, there would v ol 
SREMOL. OF: CORUMEA. found a majority for receding the whole. He wa: Th 
Mr. Gree called up the resolutions for a re- | against the recession altogether, and so he should the V 
cession of the District of Columbia to the States | be till the question was decided against hin. comp! 
of Maryland and Virginia. The business had been so long before the House, Frien 
Mr. Hucer moved to postpone the same till this | that he could not see any reason for further delay. F The | 
day week. On the question to postpone the bill for incor ordere 
r. Jackson moved to postpone them till the | porating the vee eee Building and Fire In-  to-mo 
3lst December next. surance Company, there were 51 for itand 4? F = ay, 
Some desultory remarks were made, not touch- | against it; and the bill was postponed according!y: ton Bi 
ing the merits of the main question; at lengththe | The House then adjourned to Wednesday. read t 
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Wepnespay, January 2, 1805. 


Mr. Dana, from the Committee presented a bill 
in addition toan “Act to make provision for per- 
sons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary war; which was read 
twice and committed toa Committee of the Whole 
on Monday next. 

Mr. Dana, from the Committee of Claims, pre- 
sented, a bill for the relief of the widow and orphan 
children of Robert Elliot ; which was read twice 
and committed toa Committee of the Whole House 
on Friday next. 

An engrossed bill making appropriations for the 
support of the Navy of the United States, during 
the year one thousand eight hundred and five, 
was read the third time, amended at the Clerk’s 
table by the unanimous consent of the House, and 
passed. 

An engrossed bill giving further time to register 
the evidences of titles to lands south of the State 
of Tennessee was read the third time and passed. 

A petition of Alexander Scott, of the State of 
South Carolina, in behalf of himself and others, 
was presented to the House and read, praying re- 
lief, in the case of certain negro slaves and other 
property, which were taken from sundry citizens | 
of the said State of South Carolina, therein named, 
on their way to the Natchez, by a party of Che- 
rokee Indians, some time in the month of June, 
one thousand seven hundred and ninety-four. 

Ordered, That the said petition, together with 
the petition of Eliakin Morse, of the State of Massae 
chusetts, presented the twenty-third of January 
last, be referred to the Committec of Claims. 

The House resolved itself into a Committee of 


} 
the Whole on the bill supplementary to the act, 





entitled “An act to regulate the collection of duties 
on imports and tonnage.” The bill was reported 
without amendment, and it was ordered to be en- 
grossed, and read the third time to-morrow. 

Mr. Gree, from the committee to whom was 
referred, on the twenty sixth ultimo, the bill sent 
from the Senate, entitled “An act to divide the 
Indiana Territory into two separate governments,” 
reported that the committee had directed him to 
report the same to the House, without amendment: 
Whereupon the bill was committed to a Commit- 
tee of the Whole to-morrow. 

Mr. Newron, from the committee appointed, 
on the fifteenth of November last, presented a bill 
to prohibit the exaction of bail upon certain suits 
brought in the District of Columbia; which was 
read twice and committed to a Committee of the 
Whole on Wednesday next. 

The House resolved itself into a Committee of 
the Whole on the bill for carrying into more 
complete effect the tenth article of the Treaty of 
Friendship, Limits, and Navigation, with Spain. 
The bill was reported without amendment, and 
ordered to be engrossed, and read the third time 
to-morrow. 


An engrossed bill to incorporate the Washing- 


ton Building and Fire Insurance Company, was 
read the third time, and on the question that the 
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same do pass, it was decided in the negative—yeas 
23, nays 65, as follows: 

Yxras— Willis Alston, jr., John Archer, Silas Betton, 
William Blackledge, Wiiliam Chamberlin, Martin 
Chittenden, Manasseh Cutler, John Dennis, Thomas 
Dwight, Ebenezer Elmer, William Helms, John G. 
Jackson, Joseph Lewis, jr.. Thomas Plater, Hen 
Southard, James Stevenson, Benjamin Tallmadge, Sam- 
uet Tenney, Philip R. Thompson, George Tibbits, Peleg 
Wadsworth, Lemuel Williams, and Thomas Wynns. 

Nays—Nathaniel Alexander, Isaac Anderson, David 
Bard, George Michael Bedinger, Phanuel Bishop, Adam 
Boyd, Robert Brown, William Butler, Levi Casey, 
Clifton Claggett, Christopher Clark, Matthew Clay, 
John Clopton, Frederick Conrad, Jacob Crowninshield, 
James Elliot, John W. Eppes, John Fowler, Edwin 
Gray, Josiah Hasbrouck, Joseph Heister, James Hol- 
land, David Hough, Benjamin Huger, Walter Jones, 
William Kennedy, Nehemiah Knight, Simon Larned, 
Michael Leib, John B. C. Lucas, Andrew McCord, 
William McCreery, David Meriwether, Nicholas R. 
Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jun., Gideon Olin, 
Beriah Palmer, John Patterson, John Randolph, John 
Rea of Pennsylvania, John Rhea of Tennessee, Jacob 
Richards, Samuel Riker, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, John Smilie, Richard Stan- 
ford, Joseph Stanton, Samuel Taggart, Abram Trigg, 
Philip Van Cortlandt, Isaac Van Horne, Joseph B. 
Varnum, Daniel C. Verplanck, Matthew, Walton, John 
Whitehill, Marmaduke Williams, Alexander Wilson, 
Richard Winn, and Joseph Winston. 

And so the bill was rejected. 





Tuurspay, January 3. 


An engrossed bill supplementary to the act en- 
titled, “An act to regulate the collection of duties 
on imports and ggnnage,” was read the third time 
and passed. 

An engrossed bill for carrying into more com- 
plete effect the tenth article of the Treaty of 
Friendship, Limits, and Navigation, with Spain, 
was read the third time and passed. 

On a motion made and seconded to add a new 
rule to the standing rules and orders of the House, 
in the words following, to wit: 

“A standing committee to consist of seven members, 
and to be styled ‘the Land Committee,’ shall be ap- 
pointed, whose duty it shall be to take into considera- 
tion all such matters and things, touching the lands of 
the United States, as shall be presented, or shall or may 
come in question, and be referred to them by the House, 
and to report from time to time their opinion thereon ; 
and also to report such alterations and amendments to 
the laws concerning the lands of the United States, as 
may become necessary :” 

The question was taken that the House do 
agree to the same, and passed in the negative. 
So the said motion was rejected. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Commerce and Manufactures, of the thirty-first 
ultimo, to whom were referred the amendments 
proposed by the Senate to the bill, entitled “An 
act concerning drawbacks on goods, wares, and 
merchandise, exported from the district of New 
Orleans;” and, after some time spent therein, the 
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Com mittee rose and reported their disagreement to 
the report, and their agreement to all the amend- 
ments referred to them. 

The House then proceeded to consider the said 
report and amendments of the Senate: Where- 
upon, the question was taken that the House do 
agree to the report of the Committee of the Whole 
thereon, and resolved in the affirmative. 





Frivay, January 4. 


The House resolved itself into a Committee of 
the Whole on a bill sent from the Senate, entitled 
“An act to divide the Indiana Territory into two 
separate governments ;” and, after some time spent 
therein, the bill was reported with an amendment, 
which was twice read and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be read the third time on Monday next. 

The House resolved itself into a Committee of 
the Whole on the bill to authorize the Collector 
of the port of Philadelphia to act by an additional 
deputy; and, after some time spent therein, the 
Committee rose and reported progress. 

On a motion made and seconded that the com- 
mittee appointed, the twelfth of November last, 
on so much of the Message from the President of 
the United States as “recommends an enlarge- 
ment of the capital employed in commerce with 
the Indian tribes,” be discharged from the consid- 
eration of the alterations and amendments neces- 
sary in the “Act to regulate trade and intercourse 
with the Indian tribes,” referred to them by a 
resolution of the House of the fourteenth of the 
same month, the question was taken thereupon, 
and resolved in the affirmative. 

A motion was then made, and the question be- 
ing put, that the House do come to the following 
resolution: 

Resolved, That a committee be appointed to inquire 
whether any, and, if any, what, alterations are neces- 
sary in the “Act to regulate trade and intercourse with 
the Indian tribes, and to preserve peace on the fron- 
tiers;”’ and that the committee have leave to report 
thereon by bill or otherwise, 


It passed in the negative. 

Another motion was then made and seconded 
to reconsider the vote of the House for discharg- 
ing the committee appointed the twelfth of No- 
vember last, from the consideration of the subject 
referred to them on the fourteenth of the same 
month; and, on the question for reconsideration, 
it was resolved in the affirmative. 

On the question that the said vote of the House 
to discharge the committee, be rescinded, it was 
resolved in the affirmative. 

The House resolved itself into a Committee of 
the Whole on the bill further to amend an act, 
entitled “An act regulating the grants of land, 
and providing for the disposal of the lands of the 
United States south of the State of Tennessee ;” 
and, after some time spent therein, the Commit- 
tee rose and reported progress. 

_ A remonstrance and petition of the representa- 
tives elected by the freemen of the Territory of 
Louisiana, was presented to the House and read, 


stating certain objections to the system of gov- 
ernment for the said Territory, as established by 
an act passed on the twenty-sixth of March last, 
and sabanltting thereon various matters and pro- 
positions to the consideration of Congress, which, 
they pray, may be adopted for the convenience 
and benefit of the petitioners and other inhabitants 
of the said Territory of Louisiana.—Referred to 
Mr. Eppes, Mr. Lucas, Mr. Cuiacett, Mr. He- 
cer, Mr. Eustis, Mr. Fowier, and Mr. Bryay, 
to consider and report thereon. 

A message from the Senate communicated to 
the House farther proceedings of the Senate rela- 
tive to the impeachment against Samuel Chase, 
one of the Associate Justices of the Supreme 
Court of the United States. 

The said proceedings of the Senate were read, 
and are as follows: 

“In Senate of the United States—High Court of In- 
peachments, January 3d, 1805. 
UNITED STATES US. SAMUEL CHASE. 

“Ordered, That the fourth day of February next, 
shall be the day for receiving the answer, and proceed- 
ing on the trial of the impeachment against Samuel 
Chase, one of the Associate Justices of the Supreme 
Court of the United States.” 

“Attest: SAM. A OTIS, Secretary.” 


Ordered, That the said proceedings of the Sen- 
ate do lie on the table. 





Mownpay, January 7. 


The bill sent from the Senate, entitled “An 
act to divide the Indiana Territory into two sep- 
arate Governments,” together with the amend- 
ment agreed to on Friday last, were read the 
third time, and passed. 

Mr. Extior presented a petition from Barnabas 
Strong and sundry other inhabitants of Vermont, 
praying a grant of a tract of land six miles square, 
in the Territory of Indiana. 

Mr. OLIN opposed this application, as being a 
speculation upon the public property of the Union, 
and hoped the petition would be rejected. 

Mr. ake did not view the application in the 
samelight with Mr. Oxin; but were it the thing 
suggested, he thought still it might be suffered to 
go to a committee for inquiry. 

On the motion to refer it to a select committee, 
there was thirty-seven yeas, and thirty-two nays. 

The Speaker said the voters did not amount 
to a quorum, and having called in the members 
to their seats, the motion was puta second time, 
and there were forty-one in favor of the reference, 
and thirty-seven against it. It was accordingly 
referred to a select committee of three. 

Mr. Finvtey laid upon the table a resolution 
to be added to the rules of the House, directing 
the Speaker to cali upon the chairmen of com- 
mittees to report the progress they had made 0 
the several items of business referred to them, 
every Friday morning during the residue of the 
session. 

On motion, it was 

Resolved, That a committee be appointed to 

inquire whether any, and, if any, what alterations 
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are necessary to be made in the laws for the dis- 

sal of the public lands Northwest of the Ohio, 

and that the said committee be authorized to re- 
ort by bill, or otherwise. 

Ordered, That Mr. Morrow, Mr. Greae, Mr. 
Gopparp, Mr. Srepnenson, and Mr. Van Cort- 
LANDT, be appointed a committee pursuant to the 
said resolution. 

Mr. OLin moved the appointment of a select 
committee, for the purpose of considering the 
propriety of increasing the allowance made to the 
persons employed in bringing to the seat of Gov- 
ernment the returns of the election of President 
and Vice President of the United States. The 
allowance .made by law being two dollars and 
fifty cents for every twenty miles travel to Wash- 
ington, and nothing allowed them for their return. 

On the question to raise such committee, there 
were fifty-six members in its favor, and twenty- 
one against it. A committee of three was ap- 
pointed. 





REMISSION OF DUTIES. 


Mr. CrowninsHieLp, from the Committee on 
Commerce and Manufactures, to whom were re- 
ferred the petitions of Benjamin Bailey, James 
Bogart, Jr., and others, citizens of the United 
States, and resident merchants of the City of New 
York, made the following report: 

The petitioners have been sufferers to a large amount 
by a late distressing fire in the City of New York. 


They represent that they imported into the district of 


New York, various goods and merchandise, of a great 
value; and while they were still owners of such prop- 
erty, a conflagration took place, which destroyed their 
stores, with all, or nearly all, their contents, including 
the merchandise on which the duties were secured to 
be paid. They pray that Congress will authorize the 
Collector of New York to deliver up, or cancel, all 
bonds or other securities given by them for duties upon 
such part of the said goods and merchandise as were 
destroyed by the fire. 

Repeated decisions on similar applications leave no 
doubt on the mind of the committee that it would be 
improper to grant the prayer of the petition. When 
any article is imported into the United States, and the 
duties thereon are ascertained at the custom-house, the 
amount forms a part of the actual value, and is an in- 
surable interest: if it is afterwards destroyed by fire, 
or lost in the transportation, coastwise, from port to 
port, or in any manner injured or damaged, it has 
never been considered that the United States were 
bound to cancel the bonds entered into by the import- 
ers for the duties. The United States can, in no re- 
spect, be considered in the light of underwriters. When 
the duties have at any time accrued, they ought to be 
paid, and the importing merchant can have no greater 
right to call upon the Government for a return of the 
duties than he would to demand of the seller a diminu- 
tion in the price, or to ask the possessor of his note or 
bond that he may be exonerated from the payment for 
any article purchased in the market, merely because 
the bargain was not advantageous, or because the mer- 
chandise was burnt or destroyed, which formed and 
constituted the evidence of value “received.” It is 
with regret the committee make these observations, 
but they wish it to be generally understood by the mer- 
chants, that in no case could they deem it proper to 
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advise the House to refund the duties upon merchan- 
chise destroyed by any accident whatever. 

It is true the Treasury of the United States ought 
not to be enriched: from the losses of private individ- 
uals, and that our revenue is chiefly derived from the 
duties on articles consumed in the country; but, when 
it is fairly considered that, to abandon claims upon the 
importers, would lead to numerous impositions ; that if 
some were relieved from debts contracted in good faith, 
(although the articles on which those debts originated 
were actually destroyed) it might induce others to ex- 
pect similar indulgences, without having equal claims 
upon the national bounty, and as there exists a strong 
necessity for preserving uniformity in these decisions, 
and as it cannot be reasonably expected that Congress 
should now deviate from a long course of practice, 
founded as it is on equitable and strict commercial 
principles, the committee recommend that the petition- 
ers have permission to withdraw their petition. 

The report was agreed to by the House. 


DISTRICT OF COLUMBIA. 

The House resolved itself into a Committee of 
the Whole, on a motion “to recede to the States 
of Virginia and Maryland, the jurisdiction of such 
parts of the Territory of Columbia as are without 
the limits of the City of Washington.” 

Mr. Sranrorp said it was his wish to make a 
few observations on the resolution now before 
the Committee, for the retrocession of that part 
of the District of Columbia which had been 
ceded to the United States by the State of Vir- 
ginia, in support of the vote he should give—ex- 
pecting that what was said on the first, would be 
generally applicable to the last resolution also. 
He begged leave, however, in the first place, to 
suggest that, in bringing forward the motion, he 
had not had any the least intention to take any 
step that should go to a removal of the Govern- 
ment. He trusted no gentleman of the Commit- 
tee would entertain such an opinion of his views. 
Had such been his intention he would have pre- 
ferred a direct motion to that effect. 

As then both the resolutions together made but 
a single object—that of ceding back again to the 
respective States of Virginia and Maryland all 
the District of Columbia, except the City of 
Washington—he should, in the course of the dis- 
cussion, consider it more incumbent on those ad- 
verse to the measure to show the original wisdom 
and utility of the provision in the Constitution. 
than on its friends. It would be enough for them 
to show its present evil tendency, and that it was 
an encumbrance no way necessary or useful to 
the General Government. 

Upon a former occasion some question had 
arisen, and might yet lie in the way of some gen- 
tlemen, whether Congress, having once accepted 
the cessions of the States, had now the power of 
recession. On that head he had not, himself, ever 
found reason to doubt. By the third section and 
fourth article of the Constitution, “ Congress has 
power to dispose of, and make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States ;” and be- 
sides the eighth section of the first article, which 
assigns to Congress the exclusive legislation over 
this district, in all cases whatsoever,” does not ap- 
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pear to come short of such a power. Like au- 
thority is also given, in the same paragraph of 
the Constitution, over all places purchased by the 
consent of the State in which be same shall be, 
“for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings.” Con- 
gress, thus possessing the right of disposal, had 
exercised that right by an act passed two sessions 
ago, authorizing the Secretary of the Navy to con- 
vey tothe Salem Turnpike and Chelsea Bridge 
Companies a part of the navy yard at Boston. 
With it, will any one contend that jurisdiction 
did not also pass to the State of Massachusetts 
whence it had been obtained? It certainly would 
by every fair and bona fide view of the circum- 
stances. If, for instance, murder should be com- 
mitted on that part of the turnpike which was 
formerly apart of the navy yard, could it be con- 
tended that such murder was not punishable by 
the laws of Massachusetts; that the General Gov- 
ernment was the only competent authority to pun- 
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with local and unimportant matters, to the neg- 
lect of the greatest concerns of the nation. He 
did not think there could be found another dis- 
trict of country, of the same variety, not to say 
contrariety, of interests. There seemed, indeed, 
a perfect turmoil of contending interests, not pos- 
sible to reconcile, and as impossible to legislate 
for in peace. He would ask, did it accord with 
the genius of the General Government to be thus 
occupied with this small portion of the country ? 
Could it be supposed we should be able to get 
along with such anappendage ? He thought not. 
With the exception of territorial jurisdictions, 
the powers of Congress were, as they ought to 
be, not of a local, but general nature; and yet 
with one local concern or another, within this ten 
miles square, Congress had been harassed with 
petitions, counter-petitions, and memorials, more 
than from one-half of the States in the Union be- 
This fact would appear by a reference to 
the journals of the different sessions since the 


ish? He hoped otherwise. A like discretionary | assumption of jurisdiction. But the time con- 


power of cession was also exercised, when Con- 
ov anticipated the ordinance, and transferred 
the jurisdiction to the people of the Northwest- 


ern Territory, which now forms the State of | 


Ohio. It would be remembered that, at the time 
of the transfer, the United States held the exclu- 
sive jurisdiction of that territory. 

But, Mr. Chairman, we have a case of recent 
date still more conclusive, as being more directly 
in point. The very term itself (cede) is used. In 
the second article’of the late “Articles of Agree- 
ment and Cession with Georgia,” after accepting 
the cession of Georgia, the United States go on 
to say, “and they cede to the State of Georgia 
‘ whatever claim, right, or title they may have to 
‘the jurisdiction or soil of any lands lying within 
‘the United States,and out of the proper bounda- 
‘ ries of any other State, and situated south of the 
* southern boundaries of the States of Tennessee, 
‘ North Carolina, and South Carolina, and east of 
‘the boundary line herein above described as the 
‘ eastern boundary of the territory ceded by Geor- 
‘ gia to the United States.” Itis worthy of remark 
Congress never even took exception to this act of 
cession, and interchange of cessions, as it respect- 
ed the power of doing so—nor did the State of 
Georgia, though she had both a federal and State 
interest to serve upon the occasion, and had to 
pass a solemn act of ratification, and acceptance 
of such cession from the United States, for it 
made a part of her compensation for the Missis- 
sippi Territory. That State has, moreover, since 
extended her authority, and erected a county in 
the very territory thus ceded. Other cases might 
be cited of a similar exercise of power on the part 
of the General Government, but he must be al- 
lowed to consider the rooms as sufficiently con- 
clusjve and unanswerable. 

As to the expediency of a retrocession, he did 
not know that much need be said. Every debate 

during the present session, in relation to the af- 
fairs of the District, was but an additional argu- 
ment for the expediency as well as policy of the 
measure. Whole days had been lately taken up 


| sumed in this way was not all; the existing gov- 
/ ernment of the District formed annually no incon- 

| siderable item of expense in an aggregate point of 
view. To this should be also added the expense 
of printing. Our journals are much enlarged, 
voluminous bills and other matters printed, which, 
no doubt, went far to swell the contingent expenses 
of the House, of late so justly complained of as 
enormous. 

But, said Mr. S., over and above the considera- 
tion that the District of Columbia is no way neces- 

| sary and every way expensive to the General Gov- 
| ernment—in fact, a kind of governmental nuisance 
that ought to be removed—there was another ob- 
| jection, still more serious with him, the people 
of the District were the merest subjects in their 
condition. If they held rights, they were not ap- 
parent to him in the Constitution. He believed 
all they held were those of courtesy. In the Con- 
stitution no immunity, no privilege, no political 
right, had been, in so many words, reserved to 
them. They had been specifically given away, 
consigned to the ideal convenience of the General 
Government, without a single specific reserva- 
tion. This was not the case as to the people of 
the States. If he were told the people were con- 
tent, and did not wish a change, that with him 
was a pood reason why the motion should at once 
prevail. If twenty, or twenty-five thousand peo- 
ple had already become willing subjects, without 
wishing any share or control in their own affairs, 
such an example ought no longer to remain under 
our system of Government, and hetrusted would 
| not. He concluded by expressing a hope that 
| the resolutions might be adopted. 

Mr. Smivie rose in reply. He disclaimed any 
intention hostile to Washington remaining the 
seat of Government, and denied that the recession 
would have any influence upon it. Having eluci- 
dated the Constitutionality of the measure, he 
exhibited in strong colors the degraded situation 
of the people of the District, and the dangers 
~ might hereafter arise from a continuancé 
of it. 


ee 





i 
j 
4 
? 
4 


un 
sid 
fro 
res 
jor 
he 
of | 
thi 
the 
his 
jee 
wit 
anc 
tior 
tior 
ove 
ope 


on 

tior 
we 

mel 
‘ or 
‘leg 
‘ dis 
t by 
fan 
‘ral 
plat 
tim: 
but 
wit! 
Gov 


shor 
cap) 
the 
due 
Pro] 
ree 
nen 


stite 
ral « 
Exe 


trict 
be i 
tion 
wha 
torn 
stitu 
the 
ager 
ore 
been 
give 
Am 
for | 
All 
sitio 
othe 
it e 
trate 





é 
| 


pane aie 


877 HISTORY OF CONGRESS. 878 














January, 1805. District of Columbia. H. or R. 





Mr. Dewnis.—Mr. Chairman: As a resolution | let me compare the transaction to a case in com- 
analogous in all its leading features to those now | mon life. If I give a man a power of attorney to 
under consideration, was submitted to the con-| purchase for me a tract of land, in a particular 
sideration of a former Congress, by a gentleman | district of country, of a specified quantity of acres, 
from Massachusetts, (Mr. Gxocn:) and as that | leaving it to him to make the location, and he ac- 
resolution was put at rest by a very decisive ma-| cordingly make a purchase, and I consent to the 
jority, 1 had not expected that its ghost would | act, receive the conveyance, and take possession 
ave risen up at so early a day to haunt the people | of it, can my agent afterwards make another 
of Columbia, or to interrupt the deliberations of | choice, divest me of my right, and reconvey the 
this body. That the gentleman who has offered | property without my consent? No man will an- 
these resolutions has acted from the best lights cf| swer this question affirmatively; and yet it is 
his own understanding, and has believed the ob-| clear there is a perfect similitude between the 
ject intended to be thereby effectuated is both | cases, and that Congress are agents acting in this 
within the pale of our Constitutional authority, | case under a limited authority and confined in 
and politically expedient, it is not for me to ques-| the exercise thereof to a specific object. That 
tion. To me, however, they appear unconstitu- | Congress are special agents, and not vested with 
tional and politically inexpedient, and I will more- | a general power over every possible case is mani- 
over add, cruel, unjust, and tyrannical, in their | fest from the whole tenor of the Constitution ; 
operation on the people of this district. | and I will lay down in this instance a rule which 
In order to ascertain the extent of our power | has been generally recognised as the standard, by 
on the subject, we must resort to the eighth sec-| which to test the extent of Constitutional au- 
tion of the first article of the Constitution. Here | thority in any given case. It is, that Congress 
we find that, amongst other powers therein enu- | can exercise no power on any subject but what is 
merated, it is declared as follows: “That Con-| expressly delegated and specifically enumerated 
‘ gress shall have the power to exercise exclusive | in the Constitution, or necessary and incidental 
‘legislation in all cases whatsoever, over such | to the execution of the specified powers. What 
‘district (not exceeding ten miles square) as may, | is their power in the present instance? To accept 
‘by cession of particular States, and the accept-| a cession and exercise over it exclusive legisla- 
‘ance of Congress, become the seat of the Gene-| tion. Can you infer from hence a power of re- 
‘ral Government,” &e. This clause contem-| trocession? To do so is at war with the amend- 
plates, first, a place to be acquired, lying at the} ment of the Constitution, which declares that all 
time within the jurisdiction of some of the States, | powers not given to the General Government are 
but which was to be put out of their control and | retained by the States or the people respectively. 
within the exclusive jurisdiction of the General | Was not the power confined to the acceptance of 
Government. This was to be done in order that | the district directed to be procured for a specific 
a permanent seat might be established, which | purpose, and when so acquired, to continue an 
should not be liable to be changed by Legislative | object over which Congress, as a permanent body, 
caprice; and in order that the jurisdiction over| might always have it in their power to exercise 
the place in which its operations were to be con-| exclusive jurisdiction? Can you then claim the 
ducted might be, like the Government itself, the | power of reconveying the district and receiving 
vay hk of the whole people of the Union, and | one as often as your caprice may dictate, or of di- 
ree from the influence of any one of its compo-| vesting your successors of the same control over 
nent parts. this district which we may exercise ourselves? 
‘This appears to be as much a part of the Con-| The power is not expressly delegated, nor is it a 
stitution, that you should always have this fede-| necessary power to carry into effect any power 
ral district, as that there should be a Legislative, | given; for it will not be contended, but we may 


Executive, and Judiciary department. | exercise all our powers and perform all our duties, 


2d. It points out the manner in which this dis- | and still retain the jurisdiction over the district. 
trict shall be acquired, and the agents who are to | It has been said that Congress and the Legisla- 
be instrumental in the acquisition. The conven-| tures of Maryland and Virginia, being the parties 
tion, on behalf of the people of the United States, | to the contract, may, like all other parties, by mu- 
who are the principals, appoint Congress the at- | tual consent, dissolve the obligation. The premises 
torney in fact to receive the conveyance, and con- | might be admitted, and the conclusion does not 
stitute the Legislatures of the States from whom | follow. For it is* not always true, and never so 
the cession or conveyance is to be made similar | where the rights of third persons are involved, 
agents to make it. The several agents have per- | that the original contracting parties can dissolve 
formed their respective offices, the district has | the contract. If I drawa bill of exchange, and 
been acquired in conformity with the authority | the drawee endorse it to a third person, it is not 
given, the right to the property vested in the | in the power of the drawer and drawee to cancel 
American people, and possession held of it by us,| the obligation. This case will apply as well to 
for their benefit, for whose use it was acquired. | the people of the United States as to those of the 
All the power which was given as to the acqui-| District of Columbia, whose vested rights are 
sition of the territory has been exhausted, and no| mutually affected by the proposed resolution. 
other ower remains but that of exercising over | But surely the premises are incorrect, and this is 
it exclusive legislation. To explain and illus-| to be regarded as a contract of the American 
trate this subject to the most ordinary capacity, | people, and not the contract of Congress, made 
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with the people of the ceded territory, that if they 
would consent to give up their property, and the 
States in which they lived would make the ces- 
sion, Congress should accept it, and exercise over 
them exclusive legislation. 

Again, sir, it is said that Congress are not im- 

ratively commanded to exercise this power, but 

ave an option to exercise it or not, at discretion. 
Be it so. But does this give the power to trans- 
fer its exercise to a foreign jurisdiction ? 

This district has been completely severed from 
Maryland and Virginia, and has been erected into 
two counties by the name of Washington and 
Alexandria, and forms, at this time, no more a 
part of the territorial limits of Maryland and Vir- 
ginia, than of New Hampshire or Georgia; and 
you may by the same authority that you propose 
to reannex them to those States, unite them to 
Delaware or Jersey, and put the people, many of 
whom never were citizens of Maryland or Vir- 
om, under the jurisdiction of the Emperor of 

ayti. 

Weiss shall have the power to exercise ex- 
clusive legislation,” &c. What Congress? Is it 
the Congress of 1804-5, or 1820-50? if, indeed, 
the Union so long endure. Surely, sir, we can 
exercise no power which our successors may not 
also exercise on an object declared by the Con- 
stitution to be a subject of legislation for Con- 
gress; and if you should give up the exercise of 
the jurisdiction for the present,and repeal the act 
of assumption, your successors may repeal the re- 
pealing act and resume the jurisdiction; other- 
Wise you may deprive your successors of all the 
powers of legislation. In the section in which 
the power of exercising exclusive legislation is 
given, is also contained, amongst other powers 
therein enumerated, the power “to coin money 
and regulate the value thereof,” &c.—“the power 
of making a uniform system of bankruptcy,” &c. 
These powers Congress may exercise or not; but 
can they vest in Maryland and Virginia, or any 
other State. the power of legislating for the Union 
on these subjects, and thereby deprive their suc- 
cessors of the exercise of these powers, should 
they hereafter deem it advisable to resume them? 
No, sir. Neither can we by any act of ours (nor 
can it be done in any way but by an amendment 
of the Constitution) divest our successors of an 
ultimate control over this territory, and of the 
right of resuming jurisdiction over it, which you 
in vain attempt to give way. 

Then it may be problematical, at least, whether 
the States of Maryland and Virginia will consent 
to exercise powers, in consequence of this kind of 
Legislative deputation, over a people, pot within 
their territorial limits, and who form no more a 
portion of the citizens of those States than of any 
other section of the Union? Why should they 
expend their time and money, and encounter 
those difficulties as your viceroys and mere ten- 
ants at will, which you are afraid to encounter 
yourselves ? You might as well vestin Maryland 
and Virginia the exclusive right of legislating for 
Louisiana. 

But, Mr. Chairman, I should be glad if the gen- 
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tleman who proposed the resolutions, and who by 
the term recession and some kind of magical ope. 
rations is to produce a re-annexation of this distric; 
to the States from which it has been severed, 
would inform me precisely what he understand; 
by the term, and what is to be the result of the 
measure on the rights of the people of the district. 
I presume however, he expects, by the adoption o; 
these resolutions, to reinstate them in all their for- 
mer rights, Will this be thereby effected ? Having 
been cut off completely by the Constitution, the 
acts of cession on the part of the States, and by 
the acts of acceptance in 1790, from their paren 
States, they will be in the same situation as a 
purchased or conquered people, and entitled to n 
other rights and privileges but such as their ney 
masters may thin ee toconcede. They were 
before you separated them from their parent States 
a part of the sovereignty of those States and thei; 
rights secured to them by their respective consti 
tutions. 

But it will be said, you may annex a condition 
to the retrocession compelling Maryland and Vir- 
ginia to reincorporate them into their respectiy: 
political systems, with all the immunities and pri. 
vileges they formerly enjoyed. Even then they 
are dependant for their rights, not on tiie consti- 
tution of those States respectively, but on compac; 
and legislative promises. But you have alread) 
made one legislative promise, which you ar 
about to violate, and where is the security tha' 
the legislative promises now to be made will not bi 
violated again, especially as the very act which 
makes the new one, violates a former one, accom- 
panied with greater solemnity? Sir, we have had 
some experience as to the difference between a 
people who have their rights secured by a const: 
tution, and one who depends for that security ov 
compact,inthe peopleof Louisiana. By the treat 
they were to be incorporated into the Union, wit) 
all the rights, immunities, and privileges of Amer- 
can citizens. We know the latitude of discretion 
and the various constructions which have prevaile’ 
to deprive these people of the rights stipulated by 
the treaty. Suppose the States to whom you pro- 
pose the retrocession to be made should assume a 
similar latitude, to whom are these people to ap- 
ply for redress 2 They must invoke the aid o! 
Congress, instead of appealing as before to the cou- 
stitution of the State as a guarantee of their right: 

But, Mr. Chairman, are the people of the ter- 
ritory unworthy of amoment’s consideration, ant 
will their remonstrances against the measure ¢ 
altogether disregarded ? Let us take a retrospec- 
tive view of the circumstances under which the) 
were seduced from their parent State, and th 
manner in which they consented to dissever ti 
civil and political bonds by which they were {or 
merly connected. What induced them to alienate 
their native allegiance, and with a generous con- 
fidence to submit themselves to your authority 
First, the Constitution held outa Soke and formed 
the basis of the contract, involving a promise, tha! 
if the people living in the district of county. 
which should be fixed upon for the seat of Gov- 
ernment, would give up the rights possessed unde! 
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the government of the States to which they be- 
longed, they should forever remain under the ex- 


clusive jurisdiction of Congress. By the act of 


Congress accepting the cession, the territory re- 
ceived is declared to be the place fixed on for the 
permanent seat of the Government, and the States 
ceded forever the jurisdiction of the persons and 
soil within the same to Congress, for the pur- 

ose of exercising therein exclusive legislation. 
Finally, you assume the government, establish 
your own systems, and annul those of the States. 
Confiding in the premises, they gave up the con- 
trol of their persons, and some of them divided 
with you their property. They came to you with 
one consent, and hailed your arrival here as the 
most fortunate epoch in the annals of their country 
—and now, will you set them adrift without 
deigning to listen to their prayers ? 

But all this is to be done to restore them to their 
lost liberty ; to emancipate them from the shackles 
of despotism with which they are encumbered, 
and to elevate them from their degraded condi- 
tion tothe rank offreemen. These are very pretty 
theories, but like many other theories on the sub- 
ject of the abstract rights of man, when pushed to 
their extent and everything made to bend to them 
in order to give them complete effect, are found 
to be in their practical operation oppressive and 
unjust. I deny, sir, that the people of this district 
are in that deplorable state of slavery which some 
theorists, imagine. They are entitled to, and are 
in the enjoyment of all the rights secured to the 
people of this country by the various restrictions 
on the powers of their governors. No man in this 
territory can be deprived of life, liberty, or prop- 
erty, but through the medium of the Judiciary de- 
partment, operating in the same way, and under 
the same circumstances as in every other part of 
the Union. The clause relative to the indepen- 
dency of the judicial power, applies itself to the 
courts here as well as to any other court of the 
Union. Butif it should not be so considered, since 
the new doctrine has been established, that the 
tenure of good behaviour in your judges is no bar 
to the omnipotency of the Legislative power, the 
people here in this respect have the same security 
for the independency of their judges and their fel- 
low-citizens as in other parts of the Union. The 
principal difference between the people of this dis- 
trict and of the different States is, that they have 
no immediate and actual representation; but not- 
withstanding the importance of the right of repre- 
sentation toa people, generally speaking, and how- 
ever correct may be the general principle, thata 
people cannot enjoy perfect freedom without it, 
yet, in a place situated as is this district, there is 
more of theory than of fact in the assertion that 
the people who are without it are in a state of civil 
and political despotism. 

This being the seat of Government, where all 
the representatives of the nation are collected, and 
who, from the responsibility which they owe to 
their respective constituentsand to the whole people 
of the United States, are under every moral and 
political tie to do justice, and to protect the rights 
and interests of the people here. Here every cit- 
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izen of the district has access to every member, 
and he may personally communicate his wants, 
his wishes, and solicit his particular patronage of 
his interest ; and instead of being confined. likea 
district of country in theremote parts of the Union. 
to a single member, who may not possess the tal- 
ents to explain its interests to the Legislative body, 
the citizens of this place may make a selection 
out of the whole of the members to whom he may 
chose to confide his application. Like the seat 
of Government in all other places, without having 
any acival representation, this district will have 
more than its equal share of influence, and its 
weight will always be felt more sensibly in the 
Legislative Councils of the nation than the re- 
mote parts of the Union. Our theoretical philos- 
ophers, however, not only contend that in order to 
make these people free aud happy, we must force 
liberty upon them, whether they will have it or not, 
but that even with respect to the conveniency or 
inconveniency of being governed by this body and 
the States of Maryland and Virginia, they are in- 
capable of judging for themselves. 

But is there no conveniency resulting to them 
from having all their concerns brought within the 
narrow limits of ten miles square? Is there no 
conveniency in having their own courts of justice 
at their very doors, instead of travelling to Rich- 
mond and Annapolis? Itisan old-fashioned idea 
perhaps. but it is one which very generally pre- 
vails, even at the present day, that to bring justice 
home to every man’s door, is a great political and 
civil blessing; and in this respect the people of 
this place enjoy an advantage which is unknown 
to any other people in the world. 

The great advantages contemplated as likely to 
result from being represented in the Legislatures 
of Maryland and Virginia, and the powers of 
self-government which it is supposed may result 
from the measure, are merely ideal. What weight 
will the district on the Virginia side of the Poto- 
mac have in the large body of the Legislature of 
that State, when they will only forma part of the 
county of Fairfax, and have a share in choosing 
two members to the Assembly ? The same ques- 
tion might be asked in relation to the district 
of country formerly comprehended in the coun- 
ties of Prince George and Montgomery, in Mary- 
land. They would be regarded with a jealous 
eye; a sort of aliens, who were forced, contrary to 
their remonstrance, to submit to their respective 
jurisdictions. 

But the trouble of governing these people is 
urged asa serious objection; we certainly have 
had sundry applications and some legislation has 
been necessary to accommodate our laws and po- 
litical systems to this new situation. But this 
has been, in a great degree, already accomplished ; 
and, I believe, little more Is now necessary to be 
done. And, with respect to the imaginary wants 
which have sometimes constituted the basis of 
troublesome applications, it is believed there is 
now prevailing a very general disposition to sup- 
press them in future. This resolution, however, 
proposes to retain the city, and the same objec- 
tion applies, and nearly to the same extent, to its 
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to sell the right of soil in places acquired for such 
purposes, and it still remains a question if they do 
not retain the jurisdiction, if they choose to exer- 
cise it. That gentleman seems to make no dis. 


government, as to the whole. The laws of this 
territory have been enacted; its systems estab- 
lished, and the officers appointed with reference 
to the whole ; and it will require nearly as much 
legislation to accommodate your laws to the city 
alone, as will probably be requisite if the whole 
be retained. Lastly. I have another objection to 
these resolutions; because they go to dismember 
the plan of the territory, whieh was the favorite 
child of that illustrious man who may justly be 
denominated the political Father of his Country. 
This great and patriotic statesman, whose ener- 
getic and comprehensive mind viewed thingsona 
grand scale, foresaw the necessity of bringing 


legislation over it, though the one may be in one 
body and the other inanother. Ido not deny but 
you may sell the lots in the City of Washington, 
either. to individuals, States, or other bodies poli- 
tic, but I do deny that you ean sell your right of 
governing it. 

The next precedent adduced was the case 0 
the compact with Georgia, and by which we ac- 
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ions of his country. He considered this place, | power, and it is not denied that the Government 
from the contiguity of its position to the western | may acquire territory and jurisdiction over it 
waters, destined to occupy, at some future day, | through the medium of the treaty-making power. 
that situation which would render it the great| I trust, Mr. Chairman, I have shown, what | 
market for western supplies, and which would | intended in the outset of my remarks to estab- 
stand at one end of a great national turnpike con- | lish, that Congress are not competent to effectu- 
necting the Western and Atlantic frontiers. He | ate the object of the resolution; that if they could 
knew full well the local jealousies which will for- | do it, it is not demanded by the general interest, 
ever exist, and which we know do exist, between | and that it would be unjust and tyrannical, as i: 
places situated like Georgetown, Washington, and | relates to the people here, to make the conten- 
Alexandria. He foresaw that these local jealous- | plated transfer. 

ies, if properly restrained, would, by the action| Mr. Smitie supposed the Committee were now 
and reaction which they would produce, operate | considering the resolutions of retrocession gene- 
as a general stimulus to the whole, ard thereby | rally, previous to giving a separate opinion on the 
become rather an advantage than otherwise to | two resolutions before them. Under this impres- 
the general prosperity ; that, by gradual approxi- | sion, he would make one cautionary observation. 
mation, these places would be brought together | He knew that it always had been, on all occa- 
and form one great whole. This could only be | sions, the practice of those opposed to the retro- 
effected by making the General Government the | cession, to connect that question with another 
common centre around which these rival towns, | subject, wholly and totally distinct; that was the 
revolving in their respective orbits, would revolve | removal of the seat of Government from this 
free from collision. But, put them under three | place. If it was possible to separate these two 
different and hostile jurisdictions, three different | things in the minds of some of the members of 
centres of attraction would be formed; and in | the present House, he was persuaded they would 
revolving around which these hostile bodies might | find no difficulty in restoring the inhabitants o/ 
meet each other, and mutual injury ensue. He | this District to their natural, their political, and 
knew that, by restricting the inspection of pro- | civil rights; a thing so desirable in a Government 
duce descending the Potomac, and coming from | founded as the Government of the Union was 
the west side of the river to Alexandria, Virginia | founded, and as almost every citizen of the Union 
might force all her produce by the City of Wash- | contended, for the sovereignty of the people. 
ington; and that, by a similar operation on the} For his part he never did, nor ever should, con- 
part of Maryland, all her exports might be stop- | nect these two ideas. Advocate, as he was, for 
ped at Georgetown; that the destruction of the | retrocession, he had no idea of removal. He 
city and of all her prospects would be the conse- | would go further, and declare it as his opinion, 
quence ; and, therefore, the wisdom of the plan, | that Congress could not remove the seat of Gov- 
as originally adopted, and to support which, free | ernment honorably, nor of right, and he trusted 
from dismemberment, under whatever pretext, I | Congress would never hereafter, feeling power. 
shall always contribute my exertions. To ‘dis- | forget right. 

courage local jealousy I have always thought de-| Having made this observation, he would briefly 
sirable when likely to be carried to a pernicious | inquire, whether the arguments of the gentleman 
extent, and have always determined to leave each | from Maryland (Mr. Dennis) were well founded! 
place to the enjoyment of its own naturaladvan- | If he is correct in stating that, under the Consti- 
tages. I beg leave to conclude by remarking | tution, the Congress have no right to legislate on 
upon one or two observations of the gentleman | the present subject, there was an end of the busi- 
from North Carolina on the Constitutional ques- | ness. If he thought with that gentleman, he 
tion. He has produced some Legislative prece- | would be the last man to vote for the retrocessicn ; 
dents respecting the transfer of navy yards, arse- | but, as he thought differently, he would assign the 
nals, &c. If these precedents were in point, | reasons upon which his opinion was founded. | 
having passed, sub silentio, they ought tohaveno| The gentleman read a part of that section 0 
obligatory force. But, I am not aware that Con- | the Constitution, which granted certain specified 
gress has ever done anything, in this respect, but | powers to the Congress of the United States. He 





tinction between the right of soil and power of | 


quired an extensive territory. | Perhaps this may | 
nearer together the Atlantic and Western divis- | be considered as growing out of the treaty-making 
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wished he had read the whole, and shown that 
there was a particular restriction placed on this 
particular power. 

For his part, he conceived this to be a general 





) grant of power under no restriction. In the sev- 


eral grants of power, under the eighth section of 
the first article, there were three out of the eigh- 
teen that were grants with particular restrictions. 
All the rest were complete and full grants of 
power, and the eighteenth grant had relation to 


» them without limitation; of course they had 
) compleie Legislative control over the seventeenth, 
respecting the exercise of exclusive legislation 


> over the District of Columbia. 


He here read over the whole of the eighth sec- 
tion of the first article, observing upon each, that 


| Congress shall have power: 


att ya 


1. To lay and collect taxes, &c., but all duties, 
&c., shall be uniform throughout the United 
States. Here is a restriction. Congress have 
power to Jay duties, but they cannot lay them un- 
less they shall be uniform throughout the United 
States. So of imposts, and so of excises. 

To raise and support armies. But, no appro- 
priation of money for that use shall be longer than 
for two years. Here, although Congress may 
raise and support armies, they cannot order any 
money to be applied to that use for more than two 
years, however desirable or convenient a longer 
appropriation might appear to them to be. 

Respecting the militia, they may provide for 
organizing, arming, and disciplining, and govern- 
ing the militia. But they can neither officer nor 


' train them; that is a restriction, and the latter 
' powers are reserved to the States. 


‘piap SOFAS 


Abate 


my hie 


The other powers, such as to borrow money, to 
regulate commerce, to establish an uniform rule 
of naturalization, and uniform laws of bankruptcy, 
to coin money, to fix the standards of weights 
and measures, to punish counterfeiting the secu- 


_ rities and coins of the United States, to establish 


post offices and post roads— 

To promote the progress of science and the 
useful arts in a prescribed mode; and this also 
may be considered as a restriction upon their 
general power, as they cannot give to science and 
the useful arts any other encouragement than by 
securing for limited times to authors and invent- 
ors the exclusive right to their writings and dis- 
coveries. 

They have also complete and exclusive powers 
to constitute tribunals inferior to the Supreme 
Court; to punish piracies and felonies committed 
on the high seas, and offences against the law of 
nations; to declare war, and other consequent 
powers ; to provide and maintain a navy; to make 
rules for the government and regulation of the 
land and naval forces ; to provide for calling forth 
the militia of the Union for special purposes only ; 
perhaps this also may be considered as a restric- 
tion on the general power to call forth the militia. 

And then they have the power given by the 
seventeenth grant, viz: to exercise exclusive legis- 
lation, &c., to the end of the paragraph; and to 
the whole is added, the sweeping clause, as it used 
to be called, which was formerly urged to give 
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unlimited power to the General Government. 
| The Congress have power to make all laws which 
shall be necessary and proper for carrying into 
| execution the foregoing powers, and all other 
| powers vested by this Constitution in the Goy- 
ernment of the United States, or any department 
or officer thereof. 

What, he asked, was the conclusion to be drawn 
from this view of the Constitution? Surely and 
fairly this: that Congress may of right exercise 

| all the powers which are unrestricted, under their 
| sound discretion, to promote the general welfare; 
| then it is declared that Congress may assume the 
exclusive legislation of this district, or they may 
,not. If, however, they do assume it, they have 
| equal power to recede. Congress, in the exercise 
of its legitimate and Constitutional power, passed 
_a bankrupt law and a naturalization law; on ex- 
perience they were dissatisfied with their effects, 
and they repealed them. Was it ever imputed 
to Congress as a violation of the Constitution? 
No: there being no restriction, they felt them- 
selves either free to act or free to refrain, as cir- 
cumstances rendered the one or the other expe- 
| dient. 
| He would, however, agree that gentlemen had 
lthrown some obstructions in the way, which, 
| though it did not touch the right of Congress to 
|act, yet rendered the action a point of extreme 
| delicacy. Weare told we have no right to transfer 
|a people satisfied with their destinies in life, to 
| another Government, without their consent. The 
| gentleman has gone upon the idea that we are 
| about to injure these people. Why, if he thought 
this was the case, he should not any longer incline 
to vote as he had intended to vote. But if he con- 
ceived, as he did conceive, that so far from injur- 
ing these people by restoring to them the right of 
suffrage, and all the consequent rights of freemen, 
he was about to render them essential service, he 
should persevere in his object. That gentleman 
also finds the people here secure from injury under 
a Government over which they have no control, 
and in the choice of whose members they have 
not a vote; by observing that the Government of 
the Union can have no interest in injuring a peo- 
ple depending upon them for their laws and their 





This argument, if such it may be called, goes 
too far; it would apply to all other Governments, 
because it can be demonstrated that the best in- 
terest of all governments is to promote the best 
interests of their subjects. It is the interest of 
even despotic Governments ; but does not expe- 
rience teach us that these Governments often, 
nay, almost always, sacrifice these interests to 
their own whim, caprice, self-gratification, or to 
the villany and avarice of subordinate agents? 

He denied the security which the people of this 
district had for their natural rights. Political rights 
they had none, and they depend upon Congress 
from time to time for the civil rights which in- 
dulgence might afford them. What advantages 
then did Congress receive by retaining the juris- 
diction proportioned or equivalent to the disad- 
vantages? Was it that half their time was oc- 
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cupied in deliberations productive of no one satis- 
factory measure to the people they meant to be- 
friend? Was it that so much of the money of 
the several States of the Union was expended 
uselessly at this place? He was confident no in- 
dividual would sacrifice his time in this way, nor 
expend the money of his employers on such ob- 
yer and what was wise in private life would 

politically right in public. He, therefore, be- 
lieved it the reverse of good policy in the Ameri- 
can nation, to retain the jurisdiction of the district. 

On the point of expense he would add one idea ; 
he deemed it enormous. Congress spent near 
half their time in legislating for ten miles square 
at the rate of $1,400 per day; at that ratio what 
would be the expense of legislating for the exten- 
sive territory of the United States, or even what 
would be a proportionate expense of legislating 
for a small State? 

Let gentlemen stop for a moment and contem- 
plate the subject in this point of view, and ask 
themselves, individually, would their own State 
agree to such an enormous expenditure under any 
circumstances than those of absolute and uncon- 
trollable necessity. He was satisfied, not a mem- 
ber on the floor would accede to such a monstrous 
measure. If, then, no State could be justified by 
its individual representatives, he would ask for 
the arguments whereby the Representatives of 
the United States were to justify themselves to 
their constituents! 

Why then retain this exclusive jurisdiction ? 
We do not know their situation ; we are strangers 
or sojourners here; we have not, therefore, their 
feelings. But restore them to the parent States, 
and they will be admitted to the full participation 
and enjoyment of every principle which elevates 
the prosperity and happiness of America over 
every other nation on earth. 

It is said that dangers may hereafter happen, 
that the freedom of debate and deliberation may 
be overawed by the inhabitants. He admitted it 
to be possible, but the day was remote indeed. 
There was more danger to be apprehended on the 
otherside. Congress, possessed of arbitrary power 
over this district, might grow infatuated with 
that power, and when the people of the district 
grew numerous, it was more probable that they 
would be called upon to assist in pulling down 
the citizens of other States to their miserable con- 
dition. It was the nature of envy to destroy 
what it could not reach. 

He expected that gentlemen opposed to reces- 
sion would show that superior advantages were 
likely to accrue from retaining the jurisdiction, 
or that on conviction they would join with him, 
and agree to adopt the measure of a total reces- 
sion, which for himself he was in favor of doing. 

Mr. Earty.—Mr. Chairman, the resolutions 
which we are now called upon to decide, possess 
a high degree of importance, not only from their 
object, and the consequences likely to result, but 
also from certain principles which have been con- 
tended for, as applying themselves to the subject. 


A 


our right. We have been told by the people o; 
this district, that we cannot recede the territory 
of which they are inhabitants, without their cop. 
sent; and the gentleman from Maryland (Mr. 
Dennis) has told us to-day that the proposed re. 
cession cannot be made without the consent 0 
the people of the whole United States. 

It is certainly desirable that all questions o; 
this nature aoa receive a solution from the prin. 
ciples and practice of our own governments, wit). 
out havinga resort to foreign sources. But much 
I fear that the condition of the District of Colum. 
bia is one of a nature so peculiar to itself, that no 
such solution can be found. For it is impossib| 
to conceive that the principles of a governmen 
whose essence is right, should be found toapply « 
the situation of a people stripped of all right. 

The proposition that the consent of the people 
of this istrict is necessary to give validity to a 
act of Congress, having for its object a recession 
of the territory, carries with it the resolution 
itself. It proves too much. Thesame reason }) 
which they maintain this proposition, would g 
to prove that their consent was necessary to giv: 
validity to any act of legislation over them 
That Congress possess the power of exclusive 
legislation over them, cannot be denied. We ex. 
ercise, and we are authorized so .to do, a power 
over all their rights of life, liberty, and propert, 
And there cannot be presented to my mind : 
greater absurdity than to say the consent of the 

eople of Columbia is necessary to any act in re 


ation to them, when they are stripped of all right: J 


of self-government. 

I know, sir, that a distinction has been madi 
between the right of legislation, and the power 0! 
transferring that right to others. And whilst it i: 
admitted that the ongress of the United State: 
possess themselves an exclusive right of legislation 
over the District of Columbia, it is denied tha’ 
this right can be transferred to the States of Mo 
ryland and Virginia, without the consent of the 
people who are to be affected by the transfer. 0: 
those who maintain this proposition, | would iu: 
quire by what authority was the cession at firs! 
made by Virginia and Maryland to the Unite 
States? Was the consent of the people wih 
were to be affected by the transfer, then deemed 
necessary to its validity, and if so, how was suci 
consent obtained? I have heard it argued thai 
the people to be affected, were component parts 
of counties in the two States, and as such hada 
representation in the Legislatures of those States 
through which their consent was given. | asi 
where is the proof that their consent to the ces: 
sion was so given, For anything that appear 
the representatives of those counties voted agaius' 
the cession acts, in which event the will of th 
poe of this District was, so far as the same could 

ein that way expressed, directly opposed to the 
measure. And for the sake of illustration | wi! 
suppose the fact to have been so, and ask gentle- 
men whether the acts making the cession weté 
on that account invalid? Itake upon myself the 


In the outset of the discussion we are met with | risk of saying, that no one will answer affirma- 


objections upon Constitutional principles against | tively. If so, the doctrine is reduced to this dilem 
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ma, that a cession of the District of Columbia 
cannot be constitutionally made without the con- 
sent of the inhabitants thereof, but that such ces- 
sion may be made in the face of their express 








> negative. 


The position of the gentleman from Maryland 


_ (Mr. Dennts) and his reasoning to support it have 
- not had weight on my mind. 


I cannot conceive 
how the people of the United States are parties 
to the compact, so as to make any consent on 


» their part necessary. The only parties, in my 


opinion, are the Congress on the one hand, and 
the States of Maryland and Virginia on the other. 


| These parties negotiated and formed the com- 
| pact; the said parties ean undo it. 


But be the reasoning of the people of Colum- 
bia and the reasoning of the gentleman from Ma- 
ryland ever so correct and well founded in the ab- 


' stract, I still havea conclusive answer, that it can- 


not apply to the case. No reasoning drawn from 


’ the principles of free governments can apply toa 
_ case, where the people are disfranchised of all 


rights. The inhabitants of this District are in 
every sense the subjects of Congress, and Congress 
are their masters. This is not only the theory of 
the Government exercised here, but in my opin- 
ion that theory has in a recent instance (the case 
of the Alexandria charter) been put into rigid 
practice. It is my wish, Mr. Chairman, to put 


, an end to this disgraceful state of things; a state 
of things exhibiting the monstrous phenomenon 
of acountry where the principles of freedom extend 
' to the remotest extremity, whilst there is a des- 


 potism at tie heart. 


| be adduced. 


eam pabaet oe 


If precedents were necessary, they could easily 
The gentleman from North Caro- 
olina, (Mr. Sranrorp,) has already cited several ; 
some before, some since the adoption of the Fed- 
eral Constitution. The one most recent is di- 


_ rectly in point: it is the conventicn between the 


- United States and Georgia. 


| In this instance it 
is a fact, that a tract of country inhabited by a con- 
siderable population, was tkansferred by the Gen- 


eral Government to Georgia, and is now incor- 


porated with that State. The gentleman from 
Maryland has endeavored to evade the force of 
this precedent, by saying that the compact was 
entered into under the treaty-making power. 
The gentleman is incorrect as to the fact. The 
convention was made by Commissioners appoint- 
ed under the authority of a special law of the 
United States on the one hand, and a special law 
of the State of Georgia on the other hand, It re- 
mains to examine the expediency of the proposed 
recession. 

If no positive good can be proved to arise from 
the existing state of things, that of itself would 
with me be a reason amply sufficient to justify the 
adoption of the resolutions upon the table. But, 
sir, 1m my opinion, it is oF to demonstrate, not 
only that much positive evil does result, but that 
much more will probably result from the retention 
ofthe district. Thegentleman from North Carolina 
(Mr. Stanrorp) has forcibly represented the evils 
arising from the load of business which is thrown 
upon us from this fruitful source. He has well 
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stated the total impracticability of our legislating 
with any correctness for those with whose inter- 
ests and concerns we are entirely unacquainted. 
Need I call to the minds of gentlemen the recol- 
lection of that which they are in the daily habit 
of witnessing—the collision of so many rival and 
contending interests? Need I call to their minds 
a very recent scene, in which the sensibilities of 
this House were so strongly excited in the discus- 
sion of a question relative to a part of the district ? 
Need I call to their minds, how much the order 
and tranquillity of the House was invaded by the 
presence and anxiety of the opposing parties? If 
these things happen in the present infancy of our 
territorial government, what evils may not be 
anticipated when with increase of numbers we 
shall have an increase of interests, wants, preten- 
sions and: antipathies? When disappointment 
shall increase discontent, and we are engaged in 
the discussion of a territorial party question? The 
language of petition may be converted into the 
language of menace; and where now we have a 
peaceable people laying their complaints at our 
feet, we may have a mob brandishing their weap- 
ons at our heads. 

Of a certain part of the people of this territory 
who have expressed to us their enmity to the reso- 
lutions, it may with propriety be asked why they 
are desirous of continuing to live under the exclu- 
sive Government of the United States; why 
should they wish to continue subject toa Govern- 
ment whose laws they endeavor to obstruct? 
Why wish to continue under a system of things, 
where they not only refuse to execute the laws 
themselves, but do all in their power to render 
such an execution by others, disgraceful? These 
inconsistencies remain for themselves to reconcile. 

There is another point of view in which this 
subject deserves to be considered. It is in its re- 
lation to the Executive officer of the General Gov- 
ernment. Mr. Chairman, I am not by nature jeal- 
ous. I believe I am not enough so. When I 
shall have counted more years and have seen more 
of human nature it is not improbable I may be 
more disposed to suspect the correctness of human 
motives than I do at present. ButI have seen 
enough to convince me that the best prayer which 
was ever prayed, was that against being led into 
temptation. The most effectual means of rca 
clear of temptation is to avoid opportunity. Al 
example teaches that a military force at the com- 
mand of an active, ambitious, and unprincipled 
leader, is the most dangerous foe to liberty. I 
know, sir, that faction and rebellion have also had 
their share in fettering the human race; but fac- 
tion and rebellion generally carry with them their 
own cure. The military of this district are sub- 
ject to the orders of your President. Sir, you yer 
not always have a President whose principles will 
be a safeguard for the correctness of his actions. 
He is to judge of the occasions proper for calling 
the military of the district into the field, and the 
plausible pretext of preserving order, or guarding 
the Government from insult or injury, may array 
a military force around these walls. Put the case 
of a contested Presidential election, and the in- 
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cumbent in office a man of military genius, insin- 
uating, bold,and unprincipled. The military force 
of the District is at his command, the officers ap- 
pointed by him. Gratitude, patronage, emolu- 
meant, all those principles which operate most 
strongly with a soldiery, are arrayed on one side 
and opposed by that weak thing the amor patria 
on the other. This House, on whom the Consti- 
tution has devolved the right of settling the choice, 
may, under the same pretext of preserving the 
public order, be surrounded by the whole military 
force of the district, and then farewell freedom 
of decision. 

Upon the subject of the city, I wish to be dis- 
tintly understood. There is no gentleman in this 
House who wishes more for its prosperity than 
myself—none who would more resist any attempt 
to unsettle any of the existing establishments 
within it. I feel it to be the duty of this Govern- 
ment to nurse it by every aid within their power. 
Let us, sir, give permanency to our station within 
it, and give the inhabitants the right of governing 
themselves. But I believe for myself, that we 
shall witness no prosperity or settled confidence 
here until we strip ourselves of the District, I be- 
lieve the district is a dead weight about the city, 
which if not shaken off, will, sooner or later, bury 
the whole in ruins. 

Mr. Eppes, with the gentleman from Pennsyl- 
vania, (Mr. Smivie,) considered the question of 
receding the Territory of Columbia as entirely 
separate and distinct from a question to remove the 
seat of Government. He did not understand the 

articular connexion between the two questions. 
He believed that the seat of Government would 
be as permanently fixed here if the jurisdiction of 
Congress extended only over the soil covered by 
its public buildings as if it embraced any given 
number of square miles, All that the National 
Legislature wants here is accommodation. As- 
sembled at this place for purposes of general legis- 
lation, the exercise of a local sovereignty over a 
few square miles is neither beneficial to the nation 
nor interesting to Congress. The right of legis- 
lating for persons around us, whose local interests 
we do not feel or understand, cannot attach to this 
spot the Representatives of the nation: the exer- 
cise of this power by Congress cannot attach to 
this spot the nation itself. The public conveni- 
ence and interest fixed our Government within 
this territory ; the public convenience and inter- 
est can alone continue it here. The permanent 
seat of our Government depends, not on the ex- 
tent of our powers over the country around us, 
but on the will of the nation. Whatever might 
be the feelings of other gentlemen on this subject, 
he had no hesitation in declaring, that, although 
he was in favor of receding the Territory of Co- 
lumbia, he should never feel himself authorized, 
as a Representative of Virginia, to vote for a 
removal of the seat of Government. 

_ In the observations he should make on this sub- 
ject, he was willing to pursue the course taken by 
the gentleman from Maryland, (Mr. Dennis,) who 
had set out with declaring that he considered 
receding the territory as unconstitutional and im- 
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politic. He would examine these two questions: 
and, first, the Constitutional right of Congress to 
recede the territory. If the words of the Cop. 
stitution were, that Congress shall exercise excl. 
sive legislation over the territory, there would be 
no doubt but that, like every other part of the Cop. 
stitution, they must be obeyed. Whatever incon. 
venience might attend the exercise of this power 
by Congress, if, by the words of the Constitution, 
it was positively enjoined as a duty, we could no 
shrink from its performance. The words of the 
Constitution are, that “ Congress shall have power 
* to exercise exclusive legislation, in all cases what- 


* soever, over such district of country, not exceed. | 


‘ ing ten miles square, as may by cession of parti- 
‘cular States become the seat of Government o/ 
‘the United States.” What do we understand by 
the words “shall have power to exercise?” Not 
that Congress shall, but that Congress may, exer- 
cise exclusive legislation over this District, pre- 
cisely as she may exercise any other of her dele- 
gated powers. By the first clause of the eighth 
section of the first article of the Constitution, 
Congress shall have power to lay and collect taxes, 
by another clause to borrow money, and by other 
clauses various other powers, which certainly may 
or may not be exercised, without a violation o/ 
the Constitution ; as, for example, if Congress was 
never to lay a tax—was never to borrow money— 
was never to lay an excise, or pass a uniform law 
on the subject of bankruptcy—it could not be 
contended that the Constitution was violated be- 
cause she did not exercise these powers; yet, i2 
all these cases, the language of the Constitution 
is, “Congress shall have power.” Nor did hi 
suppose, if Congress were never to exercise exclu- 
sive legislation over this territory, it could be con- 
tended the Constitution was violated; because this 
power, like all others given under the differeai 
clauses of the eighth section, may or may not le 
exercised, as the public exigencies shall requir. 
None of the clauses are mandatory. The N:- 
tional Legislature is, in every case, left to deter- 
mine whether the public good requires the exercise 
of a particular power. If, then, Congress may 
never exercise this power, and not violate the Con- 
stitution, it follows that the actual exercise 0! 
exclusive legislation over this territory is not an 
essential part of the Constitution, but that this 
clause, like all others in the eighth section, isa 
mere grant of power. If, then, this clause, whic! 

ives to Congress exclusive legislation over this 

erritory, is only a grant of power, the use she 
may constitutionally make of the power depends 
on the extent of the grant; and we may fairly 
inquire whether the power over this territory |: 
conferred on Congress, in terms so unlimited as 
to authorize its transfer to any other person or 
persons. 

In order to decide this question, it will be ne- 
cessary to ascertain what is the power conferred 
on Congress over this District by the terms ex- 
clusive legislation in all cases whatsoever ? Is |! 
the same limited sovereignty which she possesses 
over other Territories of the United States, which 
have not become States? Or is it an absolute 
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sovereignty ? In countries where no written com- 
pacts or charters exist between the people and 
those who govern, sovereignty is defined to be the 
“ power of making laws.” A right to dictate the 
rule of action in all cases, subject to no control, is 
certainly a complete sovereignty. In this country, 
in the individual States, the sovereignty resides 
in the people, and the Legislative power extends 
only to certain specified objects, fixed by their 
constitutions. Under the General Government, 


© also, the Legislative power of Congress, so far as 


it respects the confederated States, extends onl 

to certain specified objects, fixed a the Consti- 
tution, and all powers, not expressly given, are 
reserved by the States or the people. In speak- 


ing, therefore, of the Legislative power of a State 


> or of Congress, so far as it relates to the United 


States, we mean nothing more than the power of 


stitutions of the different States, or of the United 
States. He supposed, however, that the terms 
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people of the District we are to look for this lim- 
itation? Have they any share in our elections 2 
Are we, in any shape, responsible to them? Are 
they represented on this floor? Do they pretend 
to claim or exercise any political rights? If then, 
an absolute power to legislate without control, is 
an absolute sovereignty, and there is no control, 
either by charter or in the people of this territory 
over the power of Congress, as it respects this 
District, it follows irresistibly, however galling it 
may be to the people of the District, that as 
complete sovereignty over them as human lan- 
guage can give, is vested in Congress. That her 
will is the law of the District of Columbia, and 
that the political privileges of these people de- 
pend solely on the moral rectitude of the Nation- 
al Legislature. The doctrine is strengthened by the 
opinion which has always been entertained, that 





Congress with absolute powers within this Dis- 


trict. And, indeed, he had often heard that one 


: making such laws as are authorized by the con- | the framers of the Constitution intended to vest 


? “exclusive legislation,” contained in the article | of the most conspicuous friends to this monster 


which gave to Congress jurisdiction over this | in the Constitution, declared that liberty ought 


) territory, had a very different meaning from the | not to exist within the ten miles square ; that one 


) mere power of making laws. They did, in his 


| over the District. 
' words were selected for that purpose. 
| lute sovereignty is the power to pass laws with- 

} out any limitation as to the exercise of that power. | 


_ that compact. 
) compact, it must be as citizens of Maryland and 
_ Virginia. 
_ States of Maryland and Virginia, they might 
_ have acquired, by being citizens of those States, 
_ at the time the Constitution of the United States 
_ was adopted, were certainly lost 








opinion, vest in Congress absolute sovereignty 
He had no doubt but that the | 
An abso- 


Let any gentleman attend to the clause which | 


) gives to Congress jurisdictién over this district of | 
' country—Congress shall have power to exercise | 


exclusive legislation in all cases whatsoever. 
What is the limitation to this power? Is there 
any but the moral rectitude of Congress? Have 
the people of this territory any charter of rights ? 
If they have, where is it to be found? Can they 
claim the Constitution of the United States as 
their charter of rights? They are not parties to 
If they are at all parties to that 





Whatever rights, as a portion of the 


by the acts of 
cession of Maryland and Virginia. By that trans- 
fer they lost their chartered rights under the 
State constitutions of Maryland and Virginia, and 
also the rights they had acquired under the Con- 
stitution of the United States, as portions of the 
States of Maryland and Virginia, at the time of 
its adoption. By the acts of cession, their right 
of property only is secured ; their particular rights 
vested in Congress. And the people of this territory 
have as good a right to claim as their charter the 
State constitutions of Maryland and Virginia, as 
they would have to claim the Constitution of the 
United States. Their rights, under the Consti- 
tution of the United States, were acquired as citi- 
zens of Maryland and Virginia, and their rights, 
as citizens of those States, are lost. It is not, 
therefore, in the Constitution of the United States 
we are to look for the limitation of the power of 
Congress, as it respects this District. Is it in the 


great officer and one great prison was the only 
government which ought to be established within 
this devoted Territory. If, as he had attempted 
to show, an absolute sovereignty over the territo- 
ry was vested in Congress, it followed, as a ne- 
cessary consequence, that it might be transferred. 
The United States had sanctioned the principle 
of transfer where the sovereignty was complete, be- 
cause they had acquired a valuable territory un- 
der such a transfer. 

But there was another point of view in which 
this question might be placed. It was generally 
admitted that, under the terms “exclusive legis- 
lation,” Congress had power to exercise, or pro- 
vide for the exercise, of Legislative, Executive, 
and Judiciary powers within this District. Some 
of her powers she must necessarily delegate, be- 
cause she cannot herself exercise them. If she 
can transfer a portion of her sovereignty, she 
might, he presumed, establish a government for 
the territory, and vest it in the Legislative, Ex- 
ecutive, and Judiciary powers. If Congress has 
a right to establish a government for the terri- 
tory, in whom does the Constitution require her 
to vest her powers? She may vest them in one 
or more persons, or in One or more corporations. 
There is no limitation on the exercise of this right 
if Congress possesses it at all. If she can trans- 
fer her powers over this territory to a government 
within the ten miles square, what prevents her 
transferring these powers to a government with- 
out the ten miles square? Has not Congress the 
same right to transfer her sovereignty over the 
part of the territory bordering on Maryland, to 
that State, and her sovereignty over the part of the 
territory bordering on Virginia, to that State, that 
she would have to transfer the same powers to a 
government within the District? The same clause 
which gives her exclusive legislation, is the only 
limitation on her power. By establishing a gov- 
ernment for the District, Congress would be di- 
vested.of her exclusive legislation. By a trans- 
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fer to Maryland and Virginia, Congress would be 
divested of her exclusive legislation also. The 
extent of the power exercised in the two cases is 
substantially the same. 

There was another point of view in which this 
question might be placed. This ten miles square 
is a portion of territory within the United States. 
It is admitted that the people of this territory pos- 
sess no portion of the sovereign power. The sove- 
reign power over this District, then, is either ab- 
solutely in Congress, or Congress possesses a por- 
tion of the sovereignty, and the residue is in the 

ople of the individual States or in the States. 

f Congress possessed the entire soneeenty she 
might transfer, as he had shown. If Congress 

ossessed only a limited sovereignty within this 
District, it must be derived from the second clause 
of the third section of the fourth article of the 
Constitution, which declares “that Congress shall 
‘ have power to dispose of and make all needful 
‘ rules and regulations respecting the territory and 
‘ other property belonging to the United States.” 
Or, in other words, Congress possesses the same 
power over this territory which she has over other 
portions of territory which possess population 
Without being States. In the exercise of her or- 
dinary territorial power, Congress, during the last 
session, attached the territory of Upper Louisiana 
to Indiana. If Congress had a right to attach 
that territory to Indiana, why may she not trans- 
fer this territory, divide it as she did the territory 
of Louisiana, and attach a part to Maryland and 
a part to Virginia, with the consent of those 
States ? 

If the view he had taken of the powers of 
ongress over this District was a correct one, it 
would not be necessary to say much on the ex- 
pediency of a measure interesting to the peo- 

le of the District, to the people of the United 

tates, and to the National Legislature. The 
people of the District, in returning to the bosom 
of the respective sovereignties from which they 
have been torn, will be again restored to the 
rights of freemen. Instead of a miserable de- 
pendence on the will of Congress, their rights 
will stand on the firm basis of a written charter; 
their industry be placed under the fostering care 
of men elected annually by themselves, possess- 
ing their menege and interests. They will quick- 
ly experience the difference between that legisla- 
tion which flows from a cold sense of duty with- 
out responsibility, and the active and zealous ex- 
ertion excited by a common interest, and kept 
up by proper responsibility. To doubt the bene- 
ficial effects of such a change to the people of 
this territory, would be to call in question the 
great principles of representative government. It 
is true that a gentleman from Maryland has told 
us that the rights of a people are sufficiently se- 
cure, if those who govern them have no interest 
in injuring them; and that the advantage of a 
legislative body of their own might be questioned, 
because too much legislation was worse than 
none. The people of America have ever deemed 
the right of electing those who govern them es- 
sential to freedom. The time, he hoped, would 
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never arrive in this country when this important 
privilege shall cease to be valued. He should not 
attempt to demonstrate a first principle. If the 
gentleman from Maryland had any doubts as to 
the blessing of self-government to a people, he 
would recommend to him a perusal of the his. 
tory of American Independence, in which he 
will find the patriot whose shade he had invoked, 
devoting the best period of his life to toil and 
danger for the establishment of that principle, 
But we are told that the people of this District 
deprecate a change, and prefer political slavery 
to a full participation of American rights. Do 
we believe this to be a fact? If it was a fact, it 
was to his mind a conclusive one in favor of re- 
ceding the territory. If this people have already 
so far degenerated as to attach no value to the 
blessings of self-government, and prefer living 
destitute of political rights, they are already fit 
instruments for tyrants. It is time for them to 
take a new lesson in the rights of man. Let us 
restore them to a situation in which if they can- 
not acquire the feelings of American citizens, 
their detestable principles may not infect the 
great mass of the community. He did not, how- 
ever, believe that this was the sentiment of a 
majority of the people of this District. He did 
not believe it was the fair sentiment of any por- 
tion of people in any part of the United States. 
He had no doubt if the question was fairly put to 
the great mass of any community : had you rather 
nose voe? persons, your property, and tights, pro- 
tected by men elected by yourselves, or live de- 
pendent on men in whose election you have no 
voice, over whose power you have no control? 
that the answer would in every instance be in 
favor of possessing these important privileges. 
What had been viewed as the sentiment of the 
District, he considered only as the opinion of a 
few landlords, who having embraced the errone- 
ous idea that receding this territory would affect 
the value of their property, had misled and en- 
listed on their side the people against their sub- 
stantial interests. By what process of reasoning 
this people had been induced to believe that en- 
larging their political rights would lessen the 
value of their property, he did not know. It was 
a species of logic he wished not to understand. 
As one of the Representatives of the United 
States he should consider himself bound to ex- 
tend to these people the privileges which every 
American ought to possess. He had always been 
taught to believe that the privileges attached to 
roperty constituted an important part of its value. 

hat in enlarging human rights in a district of 
country, you enlarge also the means of happi- 
ness, and give additional value to the property o! 
the citizen. 

The people of the United States will be freed 
from the expense of legislating for this District. 
The time destined for national purposes will be 
employed for the good of the nation, and not in 
local legislation for a territory, whose internal 
regulations must in time require more laws than 
all the general interests of the Union. They will 
restore to the rank of American citizens a portion 
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of people doomed under momentary error to po- 
litical degradation. Their system of protection 
and rights will become uniform throughout the 
United States, and our people be relieved from an 
example odious to freemen, and dangerous to lib- 
erty, of a political society existing in our coun- 
try destitute of political rights. 

As it respects the National Legislature, he had 
always thought this exclusive jurisdiction, while 


» it devolved on them great additional labor, was 


' not calculated to afford them any additional se- 


curity or freedom in their deliberations. 


7 not the hand of power to 


The 
legislative body of a free country must stand 
on the broad basis of public opinion. In the 
faithful discharge of their duties, they require 
rotect their delibera- 


) tions. An honest and enlightened Legislature, 


pursuing faithfully the public interest, will find 


) in the attachment of a grateful people that safety 
’ which would be in vain sought in powers derived 


_ from parchment. 


Deserving the confidence, and 


) possessing the support of the nation, the National 


Legislature can command respect in any situa- 
tion. Let them forfeit that confidence, and if 
their jurisdiction, absolute and uncontrolled, em- 


’ braced the whole continent instead of this ten 


miles square, the frowns of an indignant people 


) would reach them. It is not by surrounding your 
) Capital with men destitute of political rights 


Pale wd 


- tion. 


eaAize 


) that you can exclude the voice of freemen. ‘The 


sanctity of parchment power used as an engine 
of oppression, is not known in this country. The 
virtue of the Legislature is its only shield. It is 
that alone which insures the support of the na- 
With the confidence of the nation we pos- 
sess its sword and its purse, and can command 
the respect due to the representatives of a free 
people. Under whatever aspect he viewed the 


' question, whether as it respects the people of the 


District, the nation, or National Legislature, he 
had no doubt as to the expediency of receding 
the territory. 

The Committee now rose, reported progress, 
and had leave to sit again. 





Tvuespay, January 8. 
THE DISTRICT OF COLUMBIA, 


The House again resolved itself into a Com- 
mittee of the Whole on a motion of the twenty- 
ninth of November last “to recede to the States 
of Virginia and Maryland the jurisdiction of such 
parts of the Territory of Columbia as are without 
the limits of the City of Washington.” 

Mr. Sournarp.—Mr. Chairman, I should have 
contented myself with giving a silent vote on this 
question, had it not been for the strong impres- 
sions on my mind that more is intended than ex- 
pressed in the resolutions now on the table. It is 
not two vears since two resolutions were intro- 
duced to this House similar to those now under 
consideration, with this distinction, that they went 
to include the City of Washington with the other 
parts of the District in the transfer to the States 
of Virginia and Maryland. 

I believe it to be the object of some members 
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not only to recede the branches of the District 
contained in these resolutions, but likewise the 
city. If the doctrine so strongly contended for, 
that Congress has a right to transfer or recede, be 
once established—take the first step, and youma 
as easily take the second. I have no desire to call 
in question the sincerity of the mover of these 
resolutions, nor of many who support them ; yet 
there are others who wish a recession of the whole 
territory. 

This subject involves two questions: First, whe- 
ther Congress has a Constitutional power to make 
a retrocession of this District to the States of Vir- 
ginia and Maryland; and secondly, whether it be 
good policy. As to the first, Mr. 5. said, he had 
strong doubts on his mind, as to the rightful power 
of Congress to recede or transfer. 

The members of the Convention who framed 
the Constitution of the United States looked for- 
ward toa day when it would become necessary 
to fix a place which should become the permanent 
seat of the Government. By reference to the 
eighth section of the first article of the Constitu- 
tion, we see it clearly expressed that Congress 
shall have power “to exercise exclusive legisla- 
‘tion in all cases whatsoever, over such district, 
‘ not exceeding ten miles square, as may by cession 
‘ of particular States, and the acceptance of Con- 
‘ gress, become the seat of the Government of the 
‘ United States.” 

This article, with all others contained in that 
instrument, after publication for the consideration 
of the people of the United States, was adopted, 
and became a part of the Constitution. In pur- 
suance of this object, Congress, on the 16th of 
July, 1790, passed an act, entitled “the cession 
act.” in the words following, to wit: 

“ That a district of territory, not exceeding ten miles 
square, to be located as hereafter directed, on the river 
Potomac, at some place between the mouths of the 
Eastern branch and Connogochegue, be, and the same 
is hereby accepted for the permanent seat of the Gov- 
erment of the United States.” 


Congress accepted a cession of ten miles square 
for the express purpose, and on the express con- 
dition of exercising exclusive legislation and ju- 
risdiction, and this, too, agreeably to the spirit and 
meaning of the Constitution and law, thus form- 
ing a compact, which Congress has no right to 
violate. All the States in their Legislative ca- 
pacity, and the people of the United States, in- 
cluding the inhabitants of this territory, are bound 
by this compact, which compact is as strong as 
the Constitution itself. 

But. Mr. Chairman, we are told that there can 
be no Constitutional objection to the retrocession. 
The gentleman from North Carolina (Mr. Stan- 
FORD) contends that this district stands on the 
same footing as a plot of land purchased by the 
Government for a navy yard, from the State of 
North Carolina, for the United States. Sir, there 
is no analogy in these cases. In the purchase of 
land for a navy yard, the Government becomes 
the proprietor of the soil, and in such case juris- 
diction and soil are inseparable; so also in the 
cession by North Carolina the right of soil passed 
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with the jurisdiction, The case under consider- 
ation is widely different; the right of soil passed 
not with the jurisdiction; the right of legislation 
only being vested in Congress, Congress cannot, 
therefore, transfer the right of soil, nor the inhab- 
itants, to the States of Virginia and Maryland, 
nor to any other State or nation, without their 
consent. 

Gentlemen complain that Congress are too often 
called to legislate for this District; and why ? Is 
it not owing to the neglect to enact laws really 
necessary to the internal regulation of the city ? 

The gentleman from Pennsylvania (Mr. Sr- 
Lie) laments the degraded situation of the people 
of this District, in being unrepresented, and in a 
state of absolute despotism. Mr. S. said, he did 
not view them in such a degraded situation as 
stated by that gentleman; he considered them 
represented as the Convention and as the people 
of the United States intended they should be, and 
as they themselves expected to be. Were the 
inhabitants of the territory in the degraded state 
so much lamented by péailanive, or were the peo- 
ple of the United States once persuaded that a 
portion of their fellow-citizens were really thus 
oppressed, we should have complaints and memo- 
riais from every quarter of the Union. But sir, 
‘we have no such complaints—they are satisfied, 
and I am entirely so. 

Weare told, and the alarm is given, that there 
is great danger of despotism springing up in this 
District ; that the fetes of despotism are already 
sown ; that the germ of aristocracy already be- 
gins to appear ; and they beg us to “ reflect upon 
certain conduct of an ambitious leader.” 

Sir, 1 apprehend no evil, dangerous to the lib- 
erties of the country, flowing from this source. 
Suppose, for the sake of argument that an ambi- 
tious leader, or a corrupt President, should rise 
up, could he, with a military force, confined to 
the militia of the District, give laws to the Union ? 
Can the territory afford sustenance to an army ? 
Hence, the idea of danger, held up by the gentle- 
man, is predicated on the corruption of the Legis- 
lature, and a total dereliction from the principles 
of liberty. While the Legislature shall remain 
pure and uncorrupt the liberties of the people are 
safe. Without the aid of the Legislature, the 
Executive, in this case, is impotent. He can nei- 
ther raise nor feed one soldier. But if the dangers 
and difficulties pointed out by the advocates of 
these resolutions be real, why do they not apply 
at once an effectual remedy ? Carry them into 
effect, and the principal evil will still remain. It is 
lopping off the branches while the stock remains. 
You still retain all that, in my opinion, can ever 
vey dangerous to the liberties of this country. 

he gentlemen concede that Congress must still 
legislate for the city; this acknowledgment de- 
stroys one half their argument; for it will require 
nearly as much time to enact laws for five miles 
as for ten miles square. 

The advocates of these resolutions call on us to 
prove the advantages derived by Congress in ex- 
ercising exclusive jurisdiction over this territory ? 
If they are dissatisfied, and wish to make innova- 
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tions on the regulations established by the Cop. 
stitution and the laws, the burden lies on them t 
prove that injury is done to the citizens by our 
exercising this Constitutional power. But, sir 
this is a task too hard for them to perform. 

Mr. Chairman, [ will now make one observa. 
tion as to the policy of the measure. I conside; 
it bad policy at any time to make unnecessary 
innovations upon established laws and customs, 
Why in this case, I ask, set the Governmen; 
afloat? Or, why destroy the confidence of the 
citizens in their Government ? Our constituent; 
are happy in the enjoyment of their freedom and 
liberties, the people of the District are also happy 
and satisfied with their present situation, and | 
cannot, nor do I wish to agitate the public mind 
without a just cause. Under the impression that, 
to adopt these resolutions would produce much 
evil, without doing any ood, I shall vote agains 
them, and hope they will not pass. 

Mr. Finovey observed that, after what his col- 
league (Mr. Smixie) and others had said in favor 
of the resolutions for a retrocession of the terri- 
tory, exclusive of the city, he had not expected to 
hear any objection to the resolutions on argu- 
ments derived from the Constitution ; the resolu- 
tions for receding the territory to the States who 
had made the original cession might, he thought 
have been fairly combatted, on the ground of ex- 
pediency ; on this ground only did the resolutions 
before the Committee rest. He gave the credit 
however, tothe gentlemen opposed to the resolu- 
tions, for their ingenuity in taking the most ten- 
able ground, though not directly involved in the 
question, but he acknowledged it was indirectly 
connected with it. If we had nota right to re- 
trocede, the Representatives of the United States 
undoubtedly might decline to exercise jurisdic- 
tion, for, whatever the rights of the people were. 
the Legislature must be free to act or not to act. 
If this is not the case it could not be a sovereign 
Legislature, Congress itself, in this ease, woul 
act by compulsion. 

As the constitutionality of the question had been 
discussed by every member that had spoken on 
the subject, he would endeavor to be very concise 
in his observations on that ground. The power 
vested in Congress by the Constitution to exercise 
exclusive jurisdiction over a territory not exceed- 
ing ten miles square, was evidently one of those 
powers left to the discretion of Congress, such as 
the power to regulate weights and measures, to 
make a bankrupt law, &c. Congress had enacted 
a bankrupt law, and had repealed itagain. They 
had attempted to regulate weights and measures. 
and had dropt the subject after trial. Congress 
had accepted of the ten miles square, had found 
the exercise of the jurisdiction inconvenient, and 
were now proposing to make a recession thereoi 
to the States from which it had been ceded. Mr. 
F’. said, he knew of no wel! founded argument 
that would apply, on Constitutional ground, against 
doing so, but what would, with equal force, have 
applied against repealing the bankrupt or the ex- 
cise law, or any other law enacted under Const- 
tutional authority. 
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He said that, though a member of the ratifying 
convention of Pennsylvania, and of the Legisla- 
ture of that State, and of Congress since that time, 
he did not remember ever to have heard it sug- 
gested that Congress was not vested with the same 
discretion in this case as in others, expressed in 
similarterms. He had, indeed, of late, heard sev- 
eral members say that Congress was obliged to 
establish a permanent seat, &c., but, in taking a 
review of the Constitution, he found no such ex- 

ressions. The word permanent was not in that 
instrument, nor any other expression that made it 
the duty of Congress to establish a permanent 
seat, more than to establish a permanent excise, 
direct tax,or bankrupt law. The word perma- 
nent, however, he found in an act of Congress, 
but certainly not authorized by the Constitution ; 
and this present Congress had equal power to 
make a retrocession as that Congress had to ac- 
cept. He said it was not necessary to prove to 
the members of this Committee that Notes in their 
nature, were not permanent, but changeable with 
circumstances, and that Congress had by the Con- 
stitution equal powers with any other Congress. 
That, from the express words of the Constitution 
investing this power in Congress, and from its 
analogy to the investiture of other powers, no ar- 
gument could be drawn against the resolutions, 
that every argument of that kind he had heard 
was not taken from the words of the Constitution, 
but from constructions given to it, which he con- 
ceived the words would not bear,and which would 
have a ruinous effect applied to other powers ex- 
pressed in similar words. That he did not con- 
sider himself bound by what other gentlemen 
fancied the Constitution meant or intended, but 
by what it said. 

Mr. F’. said the argument had taken a different 
turn from what he had expected. The resolutions 
did not propose to remove the seat of Government. 
Far from it; none of those who advocated the 
resolutions proposed to remove the seat of Gov- 
ernment; they all agreed in declaring they had 
no such intention; he also declared that whatever 
its inconveniences were, he had no such intention, 
nor did he know a member who had. But he 
wished to be candid; he was of opinion that Con- 
gress had authority to remove, when and where 
they pleased. The Constitution did prescribe 
restrictions on the exercise of several Legislative 
powers, but it prescribed no restrictions on the 
power of exercising exclusive jurisdiction over a 
territory not exceeding ten talles square, or over 
forts, arsenals, &c. Of several of these he had no 
doubt Congress would make a retrocession. He 
had no doubt but a retrocession would be made of 
whatever of that kind Congress had received from 
the State of Pennsylvania, at Pittsburg, Meadville, 
Presqu’isle, &c., when they ceased to be useful to 
Congress, and became inconvenient to that State. 
These subjects are, by the explicit language of 
the Constitution—a language which cannot by 
fair exposition: be perverted—vested without re- 
striction in the Legislative discretion of Congress, 
in the same unqualified terms as the power in 
question. Mr. F. said twelve amendments had 
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already been made to the Constitution, and. if it 
was found that Congress was imprisoned in a 
situation they did not approve, or where they 
could not act freely or safely, and that they were 
constrained by the Constitution to do so, another 
amendment could and would as easily be made; 
therefore, even admitting though not granting, 
the Constitutional obligations, the property of the 
residence of Congress is not permanent. Its con- 
tinuance must depend on the will of the people of 
the United States. Other considerations are a 
greater security. In the city many have laid out 
large sums of money on their confidence in Gov- 
ernment, and the Government has laid out very 
large sums of money to provide accommodations, 
and must lay out more for that purpose. And, 
notwithstanding some present inconveniences, he 
said he believed it was nearly as central and ca- 
pable of being made as convenient a situation for 
the seat of Government as could be found. From 
this it was evident that justice to the city and pol- 
icy with respect to the United States, combined 
in preventing a removal of the seat of Govern- 
ment. Justice and policy, he said he thought 
were a better security for the citizens than even 
the word permanent, if it had been in the Consti- 
tution, which all who would be at the pains to 
read, would find it did not contain. 

Mr. F. said that he had detained the Committee 
longer in discussing the constitutionality of the 
resolutions than he had intended,and would en- 
deavor to be short on the question of expediency, 
though he thought it was on this ground 7 it 
ought to have been contested. He said he had 
heard the members who were in favor of the res- 
olutions called on to prove the injury or inconve- 
nience arising from legislating for a territory of 
such extent. This was done as an evasion of the 
question. On the other side, it was required to 
state the advantages of rejecting the retrocession. 
Waiving the inquiry, on which side of the question 
the burden of the proof lay, Mr. F. said he would 
state some of the disadvantages. Every session 
Congress, since it came here, he found, had spent 
a large proportion of their time in making laws 
for different portions of this territory, and, from 
his own experience, he knew that, for one impor- 
tant part thereof, (Alexandria,) they had madea 
law last session. They were told this session they 
had been imposed on; they had repealed the law 
of last session and made another, and it was as- 
serted they had been imposed on again. He said 
he could enumerate more instances, but he would 
only state that Congress now sat at the expense 
of above $1,000 per day. He said, if members 
would recollect how many days had been spent 
every session legislating for this territory without 
giving satisfaction, and consider how many more 
probably may be spent, they would not inquire for 
the inconveniences arising from governing the 
territory, but would be prepared to state the ad- 
vantages; of these he knew nothing, nor had 
heard anything. 

Mr. F. said it had been frequently asked what 
more difficulty there was in legislating for ten 
miles square, than for the city alone. In answer 
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to this, he asked those members to recollect how 
many applications had been made, how many 
laws have been passed, how many days have 
been occupied in legislating for other parts of the 
District than the city. He would ask what the 
people would lose by being receded to the States 
to which they formerly belonged, and what they 
gain by the members of Congress, who have no 
common interest with them, nor even acquaint- 
ance with them or their peculiar circumstances, 
and liable to be imposed on by every one with 
whom they converse, legislating for them? He 
said that it had not been made to appear that the 
people would suffer any loss by agreeing to the 
resolutions, and that, as it was indubitably evident 
that the public would gain advantage, he hoped 
they would be agreed to. He had early observed 
that there were nearly as many interfering inter- 
ests in this ten miles square, as in the whole Uni- 
ted States; the members of the Committee would 
recollect that several of the most tedious debates, 
accompanied with the greatest irritation, that had 
taken place this session, arose from such subjects. 

He said the gentleman from Maryland had al- 
leged that if Congress had a power to agree to the 
resolutions on the table, they had a power to trans- 
fer it to the Emperor of Hayti; he conceived this 
observation required very little reply, the question 
Was a recession, a restoration of what we tot not 
about making an original transfer. Mr. F, said he 
was delighted with the gentleman’s (Mr. Dennis) 
anticipation of the prosperity of this place, that all 
the parts would become one city, and have but 
one interest, that consequently the subjects of le- 
gislation would be fewer and less difficult. He 
asked in such a case what would be the conse- 
quence? In anticipating the pleasing progress of 
population and wealth, he supposed that at some 
period not far distant, the population would be 
equal to that of Philadelphia, which with a small 
district around it at present had three members 
on this floor, and supposed at a more distant period 
it would have a population equal to London or 
Paris, which if they could be represented, would 
be entitled to from twenty to thirty members. Are 
we to presume that ‘in such a case the people 
would be contented to have no voice in their own 
Government? The people of all the States have 
constitutions for their own internal government, 
and are represented in the Government of the 
Union, these they consider as privileges highly 
advantageous. He would not say cn rights 
the people of the district in question did enjoy, 
but he was confident in saying that they did not 

ssess the invaluable rights he had just mentioned. 

e knew of no good reason why the people are 
not equally capable of governing themselves as 
the people of the several States, and he was sur- 
prised to observe several members who were but 
a few days since zealous advocates for extending 
the right of suffrage to the people of Alexandria, 
even when the majority of the people of that dis- 
trict were petitioning against that extension. If 
the population increased agreeably to the expect- 
ations of the member from Maryland, a recession, 
or something to that amount, must take place; it 
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is inconsistent with all our ideas and all princi. 
ples of Government to have sucha mass of people 
in the centre of the Union without any Constity. 
tional rights, without any voice in their own Goy. 
ernment, and without having a common interest 
in supporting the General Government or in pro. 
tecting the United States in the possession of those 
privileges of which themselves enjoy no share. 

Without this, they could never be represente( 
in either House of Congress, or vote for a Presi. 
dent: let their number be ever so great, they will 
have no independent Legislature to enact laws 
for the election of members of Congress or appoint 
Senators, no Executive to issue writs for supply: 
ing vacancies. 

Mr. F. added, that those who contemplate s 
great an increase of population and wealth, ought 
to prepare early for such an event, by making an 
early retrocession. He did not, however, for hin- 
self, believe the population of this district would 
increase with the rapidity suggested. It probably. 
with the name ofa city, may be but a respectable 
village like the Hague, the seat of Government in 
Holland, a country where large commercial cities 
are numerous. The Hague, though seated nea 
the sea, has never become a commercial city ; that 
this might be the fate of the city wherein we sit 
he thought probable, not only because commerce 
had already taken its seat in other situations equally 
convenient, where every political privilege is en- 
joyed, but because he could not believe that any 
great number of citizens of the United States sei 
so little value on the rights of freemen as to ex- 
change those rights for the pecuniary advantages 
arising from the seat of Government, and in such 
as set so little value on these privileges he had no! 
great confidence. The United States had give 
a sufficient pledge for the continuance of the sea: 
of Government in this place; they had laid ou! 
large sums of money, and were continuing to do 
so, and had thereby encouraged others to do s0 
and no other situation was thought of or couli 
easily beagreed to; therefore, the inhabitants would 
have equal advantages after the retrocession a 
they had at present, with the addition of enjoying 
the privileges of a Republican Government, an¢ 
the rank of free citizens; therefore, being fully 
convinced that Congress was not restrained by the 
Constitution, he thought every argument derived 
from expediency was in favor of the measure. 

Mr. Boyp said, that, although some gentlemet 
had left the constitutionality of the proposed mea- 
sure out of the question, he was not satisfied any 
more on that point than he was of its expediency. 
The Constitution was to him the polar star by 
which his course through the sea of polities would 
be regulated. The Constitution had been formed 
by a convention composed of delegates from the 
several States of the Union, and was afterwards 
adopted by State conventions, on behalf of them- 
selves and the people. He had been a member 
of his State Legislature, when they passed a law 
ceding a part of their territory, well knowing 
that if Congress did accept it, by the Constitution, 
they must and would exercise exclusive legislation 
over such district. He was well aware at that 
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time of the consequence of accepting a district of 
territory not exceeding ten miles square, as laid 
down in the section so often alluded to; and he 
did believe that that consequence would be, that 
Congress must exercise exclusive legislation when- 
ever they accepted the ceded district. The idea 
of recession was not taken up at that time. The 
States of Pennsylvania, Delaware, New Jersey, 


) Maryland, and Virginia, made offers of cession 


under the terms of the Constitution. A partial 


' cession was accepted by Congress from Maryland 


and Virginia. Ifa new disposition is to be made 
of this district, he did not see why Congress might 
not convey it to any of those States which had 
proffered to comply with the Constitutional sug- 
gestion, and receive from the same another terri- 
tory in lieu thereof. This statement he made 
merely to show the absurdity of recession, as it 
had presented itself to his mind. 

We are asked to recede this terrritory on ac- 


) count of the difficulty of legislating for its in- 


habitants. The same arguments would apply for 
the recession of the ceded territory of Georgia or 


= Louisiana; their interests are also too indistinct- 


eas ct elk eS a 


ly understood; their distance too remote for our 
legislation. But no gentleman would act on such 
an argument in those cases. In his opinion, it 
would be equally improper to act in the case now 
before the Committee. 

It has been said that the City of Washington 
would be the germ of aristocracy in this country. 
He did not apprehend such an effect. It would 
be recollected that Congress had the power of 
self-defence; they had the power of the militia to 
suppress insurrections; they had not that power 
under the old articles of Confederation, yet they 
resisted every menace, every attempt to introduce 
aristocracy. Look at New York, at one time the 
residence of 40,000 British troops, with additionai 
support, to the amount of 80,000. Were these 
adequate to drive the people of America into the 
toils of monarchy and aristocracy which beset 
them! Neither that force nor any other could 
effect such an end, so long as the Constitution re- 
mained, and the people preserved their virtue. 
But, if he was in favor of a system of aristocracy, 
he would be in favor of laying hands upon the 
Constitution, and changing it from day to day, 
till it had lost all that aod and connexion 
which endeared it to the hearts of Americans. In 
that event, the people would throw it from them 
in disdain, and then would be the time to propose 
another system. For his part, he considered the 
Constitution a sacred instrument, which ought 
not to be lightly touched. Considering it thus 
sacred, he should ever consider it his duty to ele- 
vate his voice against its violation, and that, he 
believed, would be one of the consequences of the 
present measure. 

Mr. Nevson meant to lay his opinion before the 
Committee, because it appeared to be the habit of 
members to assign reasons for voting, without ex- 
pecting to make any impression upon others. He 
considered the present question ,of the greatest 
magnitude to the United States generally ; and of 
peculiar importance to his immediate constituents. 
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He thought he should be able to show, to the sat- 
isfaction of every member present, that the re- 
moval of the seat of Government, which would 
be the consequence of recession, was not only in- 
expedient, but also unconstitutional. If he was 
successful in making out his point, that it was 
unconstitutional, he presumed the question of 
expediency need not be argued; the measure 
would be set at rest, and not a member would he 
found to give it his support. But, if he should 
prove unfortunate in this respect, which however 
appeared to his mind as true as that two and two 
make four, he might have reference to the ques- 
tion of expediency. 

Previous to an inquiry into the constitutionality 
of the proposed project, he would just observe 
that constitutions themselves were things of re- 
cent date. Before the American Revolution the 
word itself was never fully understood. Lexicog- 
raphers who attempted to define it never coal 
agree. There was no practice whereupon to try 
its meaning. No power on earth had a Constitu- 
tion before the American States. True, Eng- 
land has long boasted of possessing a Constitu- 
tion, and so satisfied were her statesmen and poli- 
ticians of the reality of this imaginary being, that 
they have extolled it to the skies. The glorious 
Constitution of England, her pride, and the envy 
of the world! Fine words truly; but where is 
the thing itself to be found? Is it reduced to 
writing? No. Who has seen it? Noman. Is 
it known toany man? If it be, no two agree as 
to what the boasted Constitution of Britain is. 
How different, how honorably different, is the 
American Constitution! With us it is reduced 
to writing. Itis in every man’s hand; it is known 
to the whole world, and every citizen agrees in 
its true and legitimate meaning. He would take 
this opportunity of expressing his voice, and of 
holding up his hand in resisting the doctrine of 
construction and inference formerly set up, where- 
by the tenor and effect of that invaluable instru- 
ment was likely to be changed. He knew that 
artful and ingenious men might twist and turn, 
and make it, like the word republican, to mean 
anything or nothing, as best suited their nefarious 
designs. But this declaration and these attacks 
upon the body of that sacred work, were intro- 
duced by insinuating and artful lawyers, aidad 
by the villany of judges, and accepted by men 
employed in the administration of our public and 
most important national affairs. 

He saw nothing to justify the present motion, 
Gentlemen had attempted to show, not only its 
policy, but also its constitutionality. He, how- 
ever, could not discover any words on that paper 
that warranted the project in the most remote 
degree ; perhaps it had escaped his search; but he 
rather suspected gentlemen relied more upon an 
inference than on either the letter or spirit of the 
instrument itself. But he here would repeat, that 
no man was authorized to infer or construe, from 
the Constitution, any other thing than what the 
plain sense of plain words would justify. 

He again declared the measure unconstitu- 
tional, and would prove it. The eighth section 
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of the first article authorized Congress to exer- 
cise the power of exclusive legislation in all cases 
whatsoever over such district as may become the 
seat of the Government of the United States. 
he asked, if this section did not mean that 
istrict ceded by particular States, and ac- 
<apted by Congress, should ever thereafter be con- 
si 


Now 
the d 


rmanent seat of Congress, what did it mean? 
or what other purpose coul 
The Constitution, to be sure, does not say that 
this particular District shall be the permanent seat 
of the Government; but it says. Congress shall 
have the power of legislation over such district 
as may, by cession of particular States become 
the seat of Government, wisely leaving it to Con- 
gress, who had more time and leisure to contem- 
plate the place proper for the purpose, to make the 
selection. Congress have done this, and the peo- 
ple have sanctioned the measure. The Constitu- 
tion prevents the removal; true, Congress have 
powers to pass laws for the regulation of the gen- 


eral concerns of the nation; but, in this case, the | 


Constitution has set upa barrier which neither 
we nor our successors have any right to overleap. 
The acceptance of this territory by Congress is 
the final seal to the compact, and no power on 
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than a drop in the ocean. What is a representa. 
tion of three or four, nay of half a dozen men. 
bers, to compare with the numbers composing the 
resent House? He believed the people of the 
istrict might depend upon the rectitude of Con. 
gress, and he placed a greater reliance on this 


round than on all the abstract reasoning he had | 
idered and deemed to all intents and purposes the | heard. 


The gentleman from Pennsylvania (Mr. Smitiz) 
had said that retrocession was one thing and re. 


moval another ; that the two things were distinct | 


and not necessarily combined. He trusted that 
the gentleman was sincere in saying he did nat 
wish for a removal; but Mr. N. could not sepa. 
rate in his mind the two ideas. If Congress vio. 
late the Constitution by agreeing to a retrocession, 
what security have we that the next step may no 
be a further violation, and followed up by a re- 
moval? It is true it would be a breach of con- 
tract, and perhaps produce the destruction of a 
thousand families, now in the possession of a com- 
fortable competency. But he would ask, is this 
honest? is it right? He could consider the pres- 
ent proposition in no other light than as a step- 
ping stone to the removal altogether. 

The gentleman on his left (Mr. Earty) had 
said that the people of this District were ceded to 


earth can annul its binding obligation. We can-| Congress without their consent, and infers that 
not lay our unhallowed hands upon the instru-|} Congress have the right to recede them without 


ment in order to cancel its injunctions, 


Congress could not, under the terms of the Con-| a fallacious representation. 


stitution, assume the jurisdiction at several times; 
it is made but one act, and that being done, can- 
not be undone. It must, therefore, be considered 
preposterous to propose to recede a part of the 
jurisdiction and retain a part ; yet, such is the in- 
tention of the second resolution on the table. 
Will gentlemen contend that the Constitution 
may be altered on this subject, in virtue of the 








Mr. N. considered this 
The people of the 
territory had their Representatives in the Legis- 
latures of Virginia and Maryland at the time that 
the acts of cession were passed. He did not deem 
it material whether those individual members 
voted for or against the cession: because, in repub- 
lican Governments, the will of the majority is the 
will of the whole people. 

He here recapitulated the several points he had 


consulting their wishes. 


fifth article? He did not deny the sovereign | endeavored to maintain, and apologized for the 
power of the people to make, alter, or abolish the | length of time he had detained the Committee, 
constitutions of their Government; but until that | and concluded with a declaration of his wish that 
was done, the Constitution must remain as we | the Committee would give to the resolutions a 
find it, and we would look in vain for the power | decided and prompt negative, in order that the 





of recession in that instrument. 


question might be put to rest forever; that the 


It had been argued, and well argued too, and | people of the District nigh go on with their im- 


the argument is difficult to answer, that the people 
of this District are placed in a degraded situa- 





provements, in full confidence that the public 
faith is pledged to them for the support of the 


tion. That they have no immediate voice in the | privileges they enjoy under the Constitution and 
y 3 Joy 


choice of Representatives; that their civil and 
political rights are prostrated at the feet of Con- 
gress. He did not, however, acknowledge that 
the argument, in its utmost extension, was per- 
fectly correct, and the reason was, that the Con- 
stitution, which every member is sworn to sup- 
port, provides a guarantee for a republican form 
of Government, and under this solemn tie, he was 
inclined to believe that Congress could never ex- 
ercise a despotic authority, or tyrannize over the 
inhabitants of the District, any more than they 
could over the citizens of the other States. If 
Congress were to assume a power of passing op- 
amg laws, for instance, say over Georgia or 

ew Hampshire, the delegation from those States 
on this floor would give the measure an honora- 
ble opposition ; but their voice would be no more 


aws of the United States. 

Mr. Evmer said he agreed with the gentleman 
from Maryland who had just now been up, that 
the question before the Committee is an impott- 
ant and weighty one; but it seems that it is not 
of itself sufficiently weighty for that gentleman’s 
shoulders, for he has loaded it with much extra- 
neous matter. Had the gentleman proved to my 
satisfaction either of the positions which he prom- 
ised to demonstrate, I would not have troubled the 
Committee with any remarks on the subject, but 
would have joined him in voting against the reso- 
lutions on the table. But, unfortunately for me, | 
have, by everything that has been said, become 
more convinced of the constitutionality and ex- 
pediency of carrying the resolutions into effect. 

Mr. Chairman, it has not been contended, and 
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indeed it cannot be contended but what the power 
of exercising exclusive jurisdiction over this terri- 


| tory was left discretionary with Congress by the 


Constitution. That they might or might not as- 
sume it optionally. It only remains then for us 
to inquire whether the act of acceptance was of 


* such a nature as to lay Congress under the neces- 
' sity of continuing the exercise of that power which 


they have constitutionally assumed. In order to 


4 prove this, gentlemen have blended the act for 


fixing the permanent seat of Government here, 
with the assumption and exercise of the right of 
legislating over the inhabitants of the Territory. 
The latter results from the former, but it does not 
necessarily follow therefrom. This is clear to my 
mind from the words of the Constitution, and from 
the proceedings of Congress under it. Among 


» the enumerated powers granted to the National 
+ Legislature is that of exercising exclusive legisla- 
) tion over an extent of territory not exceeding ten 


4 





) ings ha 
» subject, confirm the position. 


miles, which, by the consent of the States to which 
the jurisdiction might belong, should be established 
as the seat of the General Government. But, let 
it be remarked, that Congress have the power to 
exercise this exclusive legislation, which, like all 
all other powers granted, may or may not be ex- 
ercised. - If the seat of Government had not been 
fixed here, Congress could not have legislated par- 


| ticularly over this territory ; but the seat of Gov- 


ernment being fixed here, they may exercise that 
power of not, at their option. And the proceed- 
under the Constitution, relative to the 
In July, 1790, an act 


| was passed fixing the seat of Government on the 
_ Potomac, but no act of legislation was passed, 


PRE i 


until the year 1801. It is therefore clear that this 
may be considered as the permanent seat of Gov- 
ernment, and yet the jurisdiction of the territory 
reside in the States of Virginia and Maryland, as 
heretofore. But, a gentleman from Maryland told 


' us that the cession and acceptance of this territory 





was in the nature of a contract, in which Congress 
acted only as agents or trustees of the people of 
the United States, and therefore it could be receded 
only by their act. The allusion, however, to a 
contract, is by no means striking, nor applicable 
in every particular. It is altogether a political 
transaction, at least so far as relates to the right 
of exclusive legislation, and bears very little af- 
finity to a contract between individuals in society. 
Indeed, the people of this territory, if we may trust 
to the account of their proceedings printed in the 
public papers, have given up the point, of Con- 
gress being obliged to legislate exclusively over 
them. One of the objects of their association, it 
appears, is to obtain the right of legislating for 
themselves; and surely if Congress may delegate 
that power to a body within the territory, they 
may transfer their right of jurisdiction over them 
to the States of which they formed a part, and to 
which they belong. 

Having, therefore, a clear right to legislate ex- 
clusively over this territory, or not, it is only 
necessary to inquire whether it is proper and use- 
ful to exercise it. In my opinion it is altogether 
improper. There might be some reason for dele- 
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gating that power by the Constitution, but 1 can 

reeive none for exercising it; nay, to my mind 
itis a power that ought not to be exercised but 
upon the most urgent necessity. It is an excre- 
scence of the body politic—a kind of government 
very foreign from the leading features of that 
which forms the basis of our social compact. The 
general principles of our Government are the 
wisest and best that the ingenuity of man ever 
yet devised. They are the boast of every Ameri- 
can citizen, and the admiration of the whole 
world. Under this Government I hope and be- 
lieve the United States will long continue to be 
flourishing and happy; and that her example will 
instruct, and tend to ameliorate the condition of 
the inhabitants of all the nations of the earth. 
We have most happily combined the demoeratic 
representative with the federal principle in the 
Union of the States. But the inhabitants of this 
territory, under the exclusive legislation of Con- 
gress, partake of neither the one nor the other, 
They have not, and they cannot possess a State 
sovereignty ; nor are they in their present situa- 
tion entitled to the elective franchise. They are 
as much the vassals of Congress as the troops 
that garrison your forts, and guard your arsenals. 
They are subjects, not merely because they are 
not represented in Congress, but also because they 
have no rights as freemen secured to them by the 
Constitution. 

They have natural rights as men, and moral 
agents; they may have some civil rights construc- 
tively secured to them by the Constitution; but 
have not one political right defined and guarantied 
to them by that instrument, while they continue 
under the exclusive jurisdiction of Congress. I 
have not heard any gentleman pretend to point 
out any sentence of the Constitution that secures 
them against arbitrary and despotic domination— 
that says to Congress thus far may you go in 
your Legislative acts and no farther. As Ameri- 
cans they may, perhaps, petition Congress, and 
there is no doubt the ears of the members will be 
open to their complaints; but they refrain from 
granting their most reasonable requests, and I don’t 
wish to see such an uncontrollable power in opera- 
tion. But, say gentlemen, the Constitution does 
not give to Congress the power of receding the 
jurisdiction of the territory, and they are not dis- 
posed to exercise a constructive power. I do not 
comprehend this language. I know some phi- 
losophers speak of negative power, but in my mind 
this is speaking incorrectly, and means nothing 
less than a powerless power. This is precisely 
the case as to the subject under consideration. 
Ceasing to exercise the power vested by the Con- 
stitution is but a negative, and wants no specific 
grant of power. Congress may now exercise 
legislation over this territory exclusive of the 
State Governments to which it formerly belonged ; 
but with the consent of those States they may 
waive that right, and exercise only concurrent 
jurisdiction over them, in common with the peo- 
ple of all other States. But some gentlemen say, 
why annex them to Virginia and Maryland, rather 
than to any other of the States? The answer is 
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plain, because they belonged to those States, be- 
cause they are contiguous to them, and because 
by forming a re-union with them, they will be | 
restored to their former rights, privileges, and 
habits. As integral parts of States they will have 
rights which are defined and guarantied to them | 
be the Constitution; and then will our federal 

ifice be composed of homogeneous and propor- 
tionate parts, without any excrescence to mar its 
beauty. 

A notion seems to be entertained by many of 
the inhabitants of this city that, by adopting these | 
resolutions, we shall affect the rights of private 

roperty. If I believed this, however much I dis- | 
Fike the principle of exclusive jurisdiction, such is 
my disposition to foster this city and promote its 
prosperity, that I could not at present give them | 
my support. But if I should speak from my ex- 
perience in life, I should say that, by throwing off | 
the jurisdiction of the other parts of the territory, | 
and confining the fostering care of Congress to | 
the city, would increase the value of property | 
therein. This, however, may be thennecigat but | 
itis more probable than the contrary; and by a 





and if they thought it had, they would abandop 
the measure; yet, nevertheless, they give the res. 
olutions their warmest support. 

He was not prepared to say that Congress haj 
no right to exercise the powers of recession and 
removal ; but he did not think they were prepare 
to act upon those questions at the present day, 
He, however, acknowledged, that events mig\it 
arise to make a removal necessary, but nothing o; 
the kind had yet occurred. There were some in. 
conveniences in residing here, but the members 
knew them, and they are lessening every day. |/ 
however, gentlemen are not satisfied with the ac. 
commodation, and think that a justifiable ground 
for removal, they will vote for the motion, if they 
can get over the Constitutional objections, which 
had considerable weight on his mind. 

It was very clear to him, that the Convention 
which framed the Constitution intended and de- 
signed to establish a permanent seat of Govern. 
ment; that the Constitution fully and effectually 
provides for that object. The circumstances 
which gave rise to the measure are too receni, 
and must be too fresh in the minds of the men- 


recession of the whole territory, it cannot be | bers of this Committee, to render it necessary or 
rationally concluded that thé value of property | useful for him to detail them at this time. Now, 
would be materially affected so long as the Gov-| whether the Convention accomplished the object 


ernment should remain at this place, and that I | 
trust will befor ages. On the ahele; believing it | 
to be strictly consonant with the principles of the | 
Constitution, and that it will promote the interest 
of the people of the United States and of this | 
territory, to carry the resolutions on your table 
into effect, I shall, from a sense of duty, give my 
voice in favor of them. 
Mr. R. Grtswo tp said the object of the pres- | 
ent motion was, le supposed, to make a perma- | 
nent recession of the two parts of this District, | 
one to Virginia, and the other to Maryland, re- | 
taining the City of Washington. If this was | 
really the object, there could be no doubt but it | 
went to operate a change of the seat of Govern- | 
ment. This he would endeavor, in as few words | 
as possible, to demonstrate. The eighth section 
of the first article authorizes Congress to assume 
the exclusive legislation over a district not ex- 
ceeding ten miles square, &c. The States of | 
Maryland and Virginia ceded a district of ten 
miles square, or any lesser quantity,and Congress 
accepted a part from each State, making one dis- 
trict, to become the seat of Government of the 
United States. From this statement, it is ap- | 
arent that the territory, or district, of Columbia | 
is the seat of Government, and not the City of | 
Washington. If, then, you recede the territory, | 
you recede the seat of Government, although you | 
reserve the City of Washington. He asked, then, 
whether this did not substantially go to remove | 
the seat of Government? After you have re- 
ceded two parts of the district, can a district be 
said to remain? If it does not remain, your seat | 








of Government. 
templated more than one seat of Government 
If this is a fair construction of the Constitution 


they had in view, the Constitution would decide: 
and whether the object had been accomplished by 
the cession of particular States and the accep- 
tance of Congress, the laws will decide. But 
whether it is wise or expedient to destroy a work 
on which so much wisdom, time, and money, had 
been expended, the gentlemen forming this Com- 
mittee will decide. 

The Constitution declares that Congress shal 
have power to exercise exclusive legislation in 
all cases whatsoever, over such district as may 
by the cession of particular States and the accep- 
tance of Congress, become the seat of Govern- 
ment of the United States. What is the impor 
of these terms, but that there shall be a perma- 
nent seatof Government? nota temporary one— 
not an estate for years or lives, but forever. Thes: 
considerations induced the States of Maryland ani 
Virginia to cedea territory,and Congress to accep! 
it, with a view of making it the permanent seat 
The Constitution never con- 


how is it possible for gentlemen to advocate a re- 
moval? But it is said that the law assuming the 
jurisdiction might be repealed, as is the case with 
every law passed by this body. Hedid not think 
that this general maxim extended as far as some 
gentlemen seem to suppose. Among the enume- 
rated powers given to Congress, there were seve- 
ral not liable to repeal; at least the repeal couli 
not affect the acts consequent on them. They 


| have power to borrow money on the credit of the 


United States, If money is borrowed under your 





of Government is gone, and gentlemen are justi- | law, can Congress repeal it? They may esta)- 
fied in connecting the idea of removal with that | lish an uniform rule of naturalization, but can they 
of recession. Indeed, he felt surprised at the dec- | take from a citizen, who has become such under 
larations made by gentlemen on this floor, that | that law, his right of citizenship, and reduce hiw 
the recession had no connexion with removal, | again to an alien? So thev can and may make 
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and repeal a bankrupt law—they have done so— 
but can they repeal the effect it has had on those 
who have been discharged from their debts under 
it? They cannot. ; 
Congress might have refused to accept a cession 
istrict—whether it was right or wrong to 


District 





Congress have given the inhabitants a lien upon 
their justice, and they cannot, by a repeal, destroy 
any of the effects produced by the public confi- 
dence on the value of property within and near 
the District. But if this Congress were to adopt 
the resolutions, what would be the consequences ? 
Is it contended thata future Congress could not 
hereafter assume the exercise of exclusive legis 
lation, even if the two States should agree to ac- 
cept the recession? He believed no gentleman 
would contend this point; and if Congress may 
hereafter assume the jurisdiction, we do nothing 
more than merely tie upour own hands. He saw 
no occasion for this, as he had not seen, felt, or 
understood the inconveniences complained of. 

Much had been said of the disgraceful state in 
which the inhabitants of this District are placed ; 
they are considered by some gentlemen as vassals 
or slaves. Now, he was willing that the people 
should judge on this point themselves. If they 
are satisfied to remain under Congressional legis- 
lation, he should not do anything to diminish that 
satisfaction. That they were satisfied, he inferred 
from the increasing population. He heard of no 
considerable emigration from the District; he 
heard of none flying to that country of liberty, 
across the Potomac. On the contrary, they were 
satisfied with the portion of freedom which they 
enjoyed in this place; that was fully evinced by 
the petitions and memorials on the table, praying 
Congress to continue to exercise legislation over 
them. 

Mr. G. said, he repeated again, that the people 
were the proper judges of their own situation, and 
he would leave them to judge for themselves. He 
was not for forcing upon them his notions of lib- 
erty or political happiness. He said it was true 
Congress did not derive much advantage from 
sitting here and exercising exclusive legislation ; 
but the people, perhaps, might ; and that, perhaps, 
would console them for such deprivations as gen- 
tlemen had conceived in the warmth of a strong 
imagination. But, although Congress had not as 

et derived much advantage from their exclusive 
€ ppc the time may come when it will be 
all important for Congress to have the sole juris- 
diction over the territory in which the public de- 
liberations and conclusions are conducted. The 
time has been, and it is not impossible but it 
may be again, that Congress have been driven 
from the walls within which they were sitting. 
He knew nothing so likely to prevent a renewal 
of such an outrage as keeping in their own hands 
the right of sole and exclusive jurisdiction. 

There were doubts entertained of the constitu- 


tionality of the measure of retrocession, and if 


gentlemen doubted, it would be much safer not to 
act on the subject than to risk the breach of the 
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table. He thought the weight of the argument 
on the expediency preponderated on the side he 
had advocated ; and, from the most candid view 
of the subject, he was inclined to recommend the 
rejection of the resolutions; at all events, he 
should give them his decided negative. 


Mr. CLrarx.—The question before the Commit- 


tee is truly of considerable eenen, not only 
as it respects the constitutionali 

of the measure. 
talents requisite for a full and complete investiga- 
tion of so great a subject. Bred to an occupation 
purely professional, he had been led more to the 
study of detail and practice, than to abstract the- 
ories; hence it was, that, engaged in that labori- 
ous pursuit, he had no time and less opportunity 
of studying the diversified objects of political 
science. Thus circumstanced, he approached this 
question with extreme diffidence and cautious 
circumspection ; the infraction of the Constitution 
was to him a source of alarm, and however great 
the object or brilliant the achievement, he stood 
appalled at the prostration of that Constitution 
he had always heldin anestimation that approach- 
ed to reverence. 


ty but the policy 
He was sorry he had not the 


But, on reflection, he was convinced that Con- 


gress were not about to violate their oaths, as had 
been insinuated, by the adoption of the present 
motion. 
a legitimate authority, and he would endeavor, in 
a brief manner, to examine whether they had not 
complete Constitutional power to make a retro- 
cession. 
point, he trusted, he need not go further. 
was necessary he should, in order to ascertain 
whether the present was the proper time, and the 
resolutions the correct mode? In doing this he 
had no prejudice to gratify or caprice to indulge ; 
a stranger to the place, a stranger to the people, 
he had no motive to action but the unbiassed re- 
sult of his own opinion. 


He considered them in the exercise of 


If he was capable of demonstrating this 
But, it 


He should not, however, look into the Constitu- 


tion for sections wherefrom to draw a construct- 
ive power on this head; he was not one of those 


that collected power from implication, and if the 


authority is not expressly given, he would not as- 


sume it. The eighth section of the first article 


gives to Congress the power of exercising the 
sole and exclusive legislation in all cases whatso- 
ever. 


What is the appropriate meaning of the word 
“exclusive” as here used? It implies more than 
the debarring and shutting out ali other possible 
powers of legislation, and, when taken in connex- 
ion with the after, and immediately following 
words of the paragraph, it vests the absolute and 
uncontrollable power in Congress, free from any 
restriction; there is no possible case in which it 
cannot legislate. The Constitution declares Con- 
gress shall legislate in all cases whatsoever. But 
gentlemen say there is a case in which Congress 
cannot legislate. Aware of this absurdity, a dis- 
tinction is attempted to be drawn between legis- 
lating for inhabitants of the District and for the 
District itself. But if it be established,as I think 





solemn obligations they had entered into at that | it has been, that Congress is here omnipotent, if 
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you will allow me the expression, the conclusion 
in both cases (admitting the distinction, which 
can by no means be done,) is the same; in one 
case, the retrocession will mean nothing more 
than a cessation from legislation, accompanied 
with a desire that it may be resumed by the 
States; in the other, it will be acomplete transter 
In this sense it must be consid- 
ered ; the very words go the whole of this length. 
It is given to Congress, and not to the people; it 
is a complete investiture, boundless and indefeasi- 
ble; and this is a full answer to the argument of 
gentlemen that the power is held in trust and not 


of the District. 


absolute. 


But, if gentlemen are not satisfied with the 
conclusions from the eighth section of the first 
article, surely they will not contend against the 
express terms of the second paragraph of the third 


section of the fourth article. 


There it is declared that Congress shall have 
power to dispose of, and make all needful rules 
and regulations respecting the territory or other 
Let 
gentlemen look at this section, and compare it 
with that part of the eighth section of the first 
article, which declares that Congress may exer- 
cise like authority over all places purchased by 
the consent of the Legislature of the State in 
which the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful 
The words “like authority,” in this 
part of the paragraph, have a direct reference to 
the words “exclusive legislation in all cases 
whatsoever,” and mutually throw light on each 


property belonging to the United States, 


buildings. 


other. 


But the question, so far as it relates to the con- 
stitutionality, has been already settled by the prac- 
tice of Congress, in the cases mentioned by the 
gentleman from North Carolina, (Mr. Stanrorp,) 
entleman from 
Georgia, (Mr. Earty.) Yet gentlemen say, that 
those laws passed sub silentio, and the principles 


and ably commented on by a 


not being discussed, the precedents are not in 
point. This, however, admits their force, and 


either shows that every member was satisfied that 
Congress possessed the power, or it argues a crim- 


inal remissness on the part of those who doubted 


the Constitutional power of Congress to effect 
He was not inclined to infer the lat- 


that object. 
ter, especially as the former part of the statement 
obviated all the objections he had heard. 

He would go a step further, as he thought the 
acts of cession from Virginia and Maryland would 
give a solution of the present question ; they ap- 
peared to him to have themselves the seed of their 
own destruction sown. We are told that the 

ower of retrocession or of cession, is not express- 
y delegated to Congress in the Constitution. This 
ater he thougit, however, had been fully 
refuted, but if the power is necessarily possessed in 
the complete and uncontrollable authority of Con- 
gress over the District, he would ask gentlemen 
to point out the clause in the constitution of either 
Maryland or Virginia, which gave their Legisla- 
tures the right of ceding any portion of their ter- 
ritory. But they did not, under the general power 
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of making rules and regulations in relation to thei; 
domain. The opposers of this measure are then 
reduced to this dilemma—that the States had no 
right to disfranchise its citizens and cede the ter. 
ritory, and in so doing violate the rights unalien. 
able, and that the General Government in its zeq| 
to acquire the property, had been guilty of an act 
of unwarrantable usurpation and tyranny; or they 
must yield to the correctness of -" exposition; 
the difficulty then vanishes, and both the States 
and the Federal Government have acted cor- 
rectly. 

The territory belonged to them, and they had 
the right to pass their cessionlaws. If it belonged 
to them of right, it now belongs to us, and is now 
ourdomain. It cannot, however, be our domain, 
if there is a restriction upon our power; and the 
denial of the right of disposal is such a restric- 
tion. But, why labor this question? The gentle- 
man who had just sat down, (Mr. Griswo p,) in 
the soundness of whose understanding and the 
perspicuity of whose mind I have the highest con- 
fidence, has made a fair surrender: he candidly 
admits that, at some period or other, this measure 
may not only be expedient, but become absolutely 
necessary. Is not this an explicit avowal of the 
power? The gentleman has too much candor to 
deny it. 

As to the expediency of retrocession, he would 
add a few words. When he took a view of this 
mighty ten miles square, he saw nothing pleas- 
ant—nothing political—to commend. He spoke 
of the inhabitants, whenever he had occasion to 
allude to them, with pity and compassion ; and he 
most devoutly wished to see them placed, as Amer- 
icans, in a condition more congenial to his own 
feelings, and the feelings of every true lover of 
civil and political freedom. The question in this 
point of view will be, Is it proper for Congress at 
this time to recede the parts of the District con- 
templated by the resolutions ? 

He should allude to the expense, in order to give 
an answer to that question—an expense enormous, 
indeed, yet every day increasing, and one which 
threatened to defeat every calculation made to 
ascertain its amount. The time of Congress is 
occupied day after day in trifling Legislative pro- 
visions for this or that particular spot, so incon- 
siderable in size or commercial importance as 
scarcely to furnish a speck in the map of the Uni- 
ted States. But laying this circumstance out of 
sight, he would ask, Was Congress competent to 
legislate for the inhabitants of the District? He 
had hoped when he first came to Washington 
that they were, but experience had convinced him 
that they wére not equal to the task. One day 
they received petitions to make certain provi- 
sions for the benefit of the people of the District, 
and Congress, with the best intentions and dispo- 
sitions, went into the inquiry. After some prog- 
ress made therein, a counter-petition is presented, 



































and the House is suspended between two or more 
jarring interests. How much better, then, would 


it be to let these people have recourse to those 


Governments which understand their real views, 
and can adopt measures to ameliorate their con- 
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dition! Congress is composed of materials too 


) heterogeneous ever to do this with any tolerable 
satisfaction. 


We are told, that, without the consent of the 


. ; inhabitants of the District, they cannot be receded ; 
» and itis alleged that they are opposed to retroces- 


> this alternative to retrocession, because they had 


en cheese nse cae 


- situation, be that to themselves; but he was ex- 


sion, and are willing to remain under the juris- 
diction of Congress. If they are content in this 


tremely loth to admit that any set of men could 
voluntarily remain in their degraded situation. 
It was stated that they might be induced to prefer 


vested their all in property in the District. He 
did not discover how the value of property would 
be affected by aretrocession. He admitted that it 
would by a removal, but he had no idea of remo- 
val. If that question was before the House, he 
would be the last man to give it his assent; and 
he was willing now to go as far as any member 
to satisfy the inhabitants that a removal shall not 
be the consequence of retrocession. 

We are told the people are happy at present, 
and why disturb their tranquillity ?—that they are 
better represented than any other part of the Union, 
for they may choose the member to whom they 
may think proper to confide their affairs. Let us 
examine thiscircumstance. They have norights; 
and is there anything so bewitchingly grateful in 
the sound of ten miles square or Columbian Dis- 
trict to compensate for their humiliation of condi- 
tion? It is true, they may find some alleviation 
in the boasted privilege of choosing from one hun- 
dred and seventy masters, but they ought to rec- 
ollect that many masters are worse than one. In 
this state of listlessness and affected tranquillity 
I discover strong and weighty reasons for the 
measure now before us—the destruction of the 
source of so contagious an example. When peo- 
ple around the seat of Government shall be so 
unaccouniably indifferent to their best rights, it 
may pervade the surrounding country, and give a 
fashion and currency to this anti-revolutionary 
doctrine; and though, from the present inhabit- 
ants we may have nothing to hope, let us not 
relinquish in despair the rising generation. 

But we must obtain, say gentlemen, the consent 
of the people of the District, before they can be 
receded. Were they asked at the cession? And 
what consent have they to give? They have no 
rights, and, from the description we have had of 
them, they are very unfit instructers to the Rep- 
representatives of a free and independent people. 
They may be the proper instruments, indeed, to 
enslave the balance of the nation; and they have 
already, at their deliberations, taken measures to 
ascertain more accurately their nwmbers,and adopt 
more efficacious means for carrying their purposes 
into effect. If this language can be used when 
their numbers are so inconsiderable, what will they 
not do when their numbers shall increase! Gen- 
tlemen say we have no right to impair contracts. 
What contracts, I ask, do these resolutions tend 


toimpair? They violate no man’s engagement ; 


they take away no man’s property ; they devastate 


no man’s house; they plunder no man’s family. 





























On the contrary, they intend the amelioration of 
those who have here sold ther birthrights for a 
mess of pottage, by sending them back to their 
natural parent, who with open arms will receive 
and nurture them with the fondness of an indul- 
gent and tender mother, and not suffer them any 
longer to be supplied by the grudging hand of a 
cruel and hard-hearted step-dame. We are told 
this measure will lessen the value of property. I 
very much doubt this fact. Who, I ask, will go 
into this speculative calculation upon the rise or 
fall of property ? Some may give more to live in 
the District, under the Government of the United 
States—others to live under the State Govern- 
ments, in the enjoyment of their political rights. 
The people had, however, hailed the approach of 
Congress with the songs of joy and gladness, and 
it will be cruel to array them with the mantle of 
mourning. Did this joy, I ask, arise, from patri- 
otism or (motives less praiseworthy ) the increased 
value of property ?_ [| suspect the latter; and this 
source of their gladness is not to be destroyed. 
Congress will still remain here, and he had already 
declared that he would be the last man in the world 
to advocate its removal. 

Mr. Stoan.—My friend from Maryland (Mr. 
Ne.tson) has observed that it is customary for 
members to express their sentiments on subjects 
under discussion in the House—not that he ex- 
pected to make one proselyte by his observations. 
I perfectly agree with him, that there is no reason 
to believe that he has, for this plain reason: he 
has not adduced a single fact in support of his ar- 
gument; but, after exploding all conclusions drawn 
from implication or construction, drew his own 
from nothing else. 

But, Mr. Chairman, under sanction of the afore- 
said custom, and also from a sense of duty, I beg 
the attention of this Committee to some brief ob- 
servations on this important subject. I consider 
it as altogether improper, unfair, and unjust to 
blend a subject under discussion with others not 
even contemplated, and to endeavor to influence 
the minds of members with predictions of certain 
events, yet in the womb of futurity, that may or 
may not come to pass. The end contemplated by 
the present resolutions is neither the removal of 
the seat of Government nor to prevent Congress 
from exercising exclusive jurisdiction over any 
territory, but to reduce the present quantum. But, 
say the opposers of these resolutions, the proposed 
retrocession of a part of the territory is intended 
as an opening wedge, ee to a total retro- 
cession and removal of the seat of Government. 

Mr. Chairman, I do not pretend toa foreknowl- 
edge of any member’s thoughts before they are 
articulated in words; those who have this fore- 
knowledge havea great advantage over other mem- 
bers who have it not; but I am free to declare that 
my opinion is quite the reverse—believing that 
the retrocession of that part of the territory con- 
templated by the resolutions now under consider- 
ation would have a tendency to continue the seat 
of Government in this place. 

But it has been asserted that we have no right 
to make the proposed retrocession, and from the 
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dictatorial style of the resolutions of the town of 
Alexandria, and the positive assertions that we 
have heard on this floor that it was unconstitu- 
tional, oppressive, and tyrannical, I expected, from 
the usual accuracy and correctness of the mem- 
ber who made those assertions, (Mr. Dennis.) that 
he was in possession of documents to substantiate 
the fact; but to my surprise, instead of such doc- 
uments, he has adduced and principally relied on 
the Constitution, in which hoe is not a single 
imperative sentence obligatory on Congress, either 
to receive a cession, or, when received, to conti- 
nue exclusive jurisdiction over one foot of terri- 
tory—the plain and unequivocal language of the 
Constitution leaving it perfectly optional whether 
to receive, and, if received, whether to retain ju- 
risdiction ornot. Hence, I conceive that no Legis- 
lative body can be justly charged with tyranny or 
oppression for altering or (if from experience it 
becomes necessary) disannulling their own acts— 
a contra-opinion I consider as altogether uncon- 

enial to improvement, genuine liberty, and the 
mherent rights of man, and as such, I hope will 
ever be exploded in these United States. 

Mr. Chairman, the constitutionality and right 
to recede being settled, it turns solely on the prin- 
ciple of expediency. Here let me ask, what ad- 
vantage the United States derives from exercising 
exclusive jurisdiction over that part of the terri- 
tory proposed to be receded? Is not the city suf- 
ficient, even admitting the utility or necessity of 
exclusive jurisdiction? I conceive that no possible 
advantage can be drawn from a larger quantum 
of territory. Here let me me call the attention of 
the House to the real and obvious disadvantages: 
These are, at least, the loss of the time of one hun- 
dred and seventy-five members of Congress from 
twenty to thirty days annually spent in legislating 
for the District, at an expense of from thirty to 
forty thousand dollars. This enormous expense 
can only be justified upon the principle contended 
for during the late Administration, that “ A public 
debt was a public blessing,” and consequently that 
the greater the debt the greater the blessing. 

But, Mr. Chairman, I do not consider the ex- 
pense as the greatest evil; I consider it as incom- 
patible with the principle of taxation and repre- 
sentation being inseparable, and counteracting the 
just principle of equal rights set forth in our De- 
claration of Independence, to obtain which the 
noble patriots of America fought, bled, and died ! 
And shall we, whilst thousands are yet living, 
who, at the risk of their lives, obtained for us the 
inestimable blessings of liberty, evince to the 
world that we despise and reject this heavenly 
gift, this celestial treasure, by continuing in the 

_centre of the Union, at the seat of Government, 
thousands of our fellow-citizens, deprived of the 
elective franchise, exactly in that degraded situ- 
ation which the noble patriots before-mentioned 
chose rather to suffer death than continue in? I 
hope we shall not. 

Finally, Mr. Chairman, considering the princi- 
ple of exclusive jurisdiction over so large a terri- 
tory dangerous in its tendency, and as contrary 
in its nature, to the liberty and independence of 


these United States, as the frigid to the temper. 
ate zone; considering it as nursing a germ of 
aristocracy in our bosom—as an inexplicable par. 
adox, of liberty supporting tyranny, and as q 
vulture rising in the centre of the Union, to prey 
upon the vitals of liberty—I conceive it a duty 
I owe, not only to = constituents and the pre- 
sent generation, but also for the sake of millions 
yet unborn, to call upon the members of this 
House, if not in our power at present to destroy 
this yet unfledged monster in its infancy, at leas) 
to clip its wings so close, that if permitted to liye 
to mature age, it will be unable to fly upon it; 
prey. 

Mr. Jackson.—Mr. Chairman: When this sub- 
ject was first presented to Congress during the 
present session, I felt a strong predilection in favor 
of the resolutions, and contemplated to give them 
my warmest support; after the maturest deliber. 
ation I have changed the opinion I had — 
formed, and with the permission of the Commit. 
tee I will proceed to explain the reasons which 
to my mind have been conclusive in influencing 
that opinion. 

The question depends upon two propositions. 
Ist, The right to cede; 2ndly, The policy of the 
cession. Upon the first point, I am free to de- 
clare, the clause in the Constitution which has 
been relied on by the gentlemen who have pre- 
ceded me, does not prohibit us from adopting the re- 
solutions. The words, “Congress shall have power 
to exercise exclusive legislation” are not impera- 
tive ; a grant of power does not imply a coercion 
to assume its exercise; if it did we should be in 
a monstrous dilemma. Congress, the Constitu- 
tion says, shall have power to declare war, to lay 
and collect taxes, to borrow money, to raise and 
support armies, &c.; yet no man will contend that 
we are bound to adopt these measures indiscrim- 
inately. We search the Constitution in vain for 
the authority to repeal a law; it is an inherent 
right, incident to all Governments; the right to 
repeal, unless expressly prohibited, or unless vio- 
lating or impairing contracts growing out of laws 
is co-extensive with the power of enacting them. 
and this power to exercise exclusive legislation. 
is conceived in the same terms with the other 
powers given by the eighth section to Congress. 

Mr. Chairman: WhileI admit there is nothing 
in the Constitution directly prohibitory of the re- 
trocession, I believe the spirit of that instrument 
would thereby be violated. It is predicated upon 
the sovereignty and indivisibility of the States. 
and the impossibility of dividing them, of trans- 
ferring, or extending their territories, or of ever 
exercising any act of sovereignty over the people 
without their consent. By the adoption of the 
Constitution the people of the United States con- 
sented that a partial transfer should be made to 
Congress of a territory not exceeding ten miles 
square, with its citizéns, for certain specified pur- 
poses ; but by doing so they did not authorize Con- 
gress to dispose of them as they might think fit. 
An inference has been made by the friends of the 
resolutions, that the right of transfer is an implied 
right, because it it isnot prohibited. Is thisa true 
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this is, then | ical depravity. The people of Alexandria know 


indeed the great care expended in defining the | that their influence in the State of Virginia would 
powers of this Government had been worse than | be as a drop in the ocean. The privileges ex- 
useless; because it held forth an idea to the States | tended to them would be merely nominal ; they 
who were invited to adopt it, that it was limited | would be an integral part of the county of Fair- 


in its objects. If the right to cede the jurisdiction 


- over the District of Columbia is inferred, because 


no Constitutional barrier exists, the right to cede 
a portion of any State in the Union may be exer- 
cised likewise. If the Constitution did not repel 
this idea, there is a natural and inherent right in- 
cident to all governments which rejects it. The 
right of the people to be consulted as to the pro- 
priety of transferring the sovereign power over 
them isa special and a natural right; and social 
and natural rights survive the dissolutionand wreck 
of States. By adopting a system of civil policy we 


give up certain natural rights ; but an act of the | 


Government transferring the sovereignty over us 
to others, without our consent, would be totally 
subversive of the fundamental principles of the 
social compact, tyrannical, null,and void. We have 
been told by gentlemen, that precedents may be 
found in our statutes, for the transfer of territory 
without the consent of the people; and have we 
indeed arrivedat that epoch, when precedents once 
established are so much power? Precedentssome- 
what analogous, made without opposition when 
the principles involved in them were not examined! 
I hope in God we have not; when we do, then 
adieu to liberty! But the precedents quoted are 
not in point; the transfer of Upper Louisiana to 
the government of the Indiana ‘Territory is nota 
similarease. Thatcountry was acquird by treaty ; 
the principles of the Constitution do not apply to 
it; it was not a part of the United States, and did 
not comprehend any portion of the people who 
were parties to the compact: andI do not believe 
that it can even be admitted into the Union upon 
an equal footing with the original States without 
an express amendment to the Constitution for that 
purpose. It would contravene the object of the 


fax, which is authorized to send two representa- 
tives to the State Legislature, and whose repre- 
sentation could not be controlled by them. Rep- 
| resentation governed by population are the funda- 
| mental principles of freedom. In contemplating 
these, they would recollect the county of War- 
| wick with a white population of (I think) 635 
| white inhabitants, which has an equal represent- 
|ation in the popular branch of the Legislature 
with Frederick, containing 24 or 25,000. War- 
wick, charged with a land tax of $349 13, which 
has an equal representation with Harrison, whose 
land tax is $5,515 85 per annum! What would 
| be said to a proposition giving the State of Dela- 
ware an equal representation on this floor with 
New York, Pennsylvania, or any other of the 
great States in the Union? Yet a much greater 
inequality exists in the representation in Virginia. 
By the Virginia laws the poor man is compelled 
| to labor as many days in repairing and improving 
the highway as his rich neighbor, not owning 
| slaves, possessed of a princely fortune ; and he is 
also compelled to pay an equal sum annually to 
| defray the county charges, and for the mainten- 
ance of the poor. These monsters, in what we 
call a Republican system, exist in the constitu- 
tion and government of Virginia; and with these 
facts. which have been more sensibly felt by the 
people included in the territory west of the Po- 
tomac than the darkness which pervaded the land 
of Egypt in the days of Moses, we are told that 
their refusal to join their destinies with Virginia 
is conclusive evidence of a penchant for politi- 
| cal despotism. But, Mr. Chairman, notwith- 
standing what I have stated, I should be disposed 
| to join those who have depicted their miserable 
and abject condition in such glowing colors, if 


| 
| 


Constitution, for Congress to assume the right of | the question propounded to them were: Will 


admitting Louisiana into the Union, unless au- 
thorized by an amendment for that purpose; as 
much as to admit the Island of Ceylon or any other 
island or continent, whose population would be 
sufficiently numerous to destroy the very princi- 


ples of the Government ; therefore the disposition | 


of Upper Louisiana by the act of last session does 
not afford an analogous case. 

Thus much for the constitutionality of the 
question. 1 will now examine whether it is pol- 
itic to make the recession. In approaching this 
part of the inquiry, gentlemen lament in the 
most pathetic terms the degradation of human 
nature, and the prostration of the principles in- 
culeated by “the rights of man,” in the unwil- 
lingness of the people of this District to accept 
the proffered blessings of a free government. Sir, 
1am disposed to think charitably of these people, 
and if possible to find an apology for their con- 
duct, in preference to pronouncing the terrible 
denunciation that they are fit engines of political 
despotism ; and I do not believe that their opposi- 
tion to a recession is conclusive evidence of polit- 


you consent to remain forever without a repre- 
sentation, and the inestimable right of suffrage, 
in preference to annexation to Virginia? Sir, 
this is not the prospect before them. They ex- 
| pect a local Legislature—a free representation— 
a government given by the generous feelings and 
| liberality of the States and of Congress; and if 
| it be necessary, I have no doubt they will, by an 
}amendment to the Constitution, permit them to 
| realize these expectations. This disposition may 
| induce them to remain even longer in their pres- 
‘ent state, encountering all its temporary evils. 
| Gentlemen say it is politic to recede, to avoid the 
| great trouble and expense of legislating for the 
| District. I acknowledge they are great, but they 
can be better avoided by giving a local Legisla- 
|ture than by the adoption of the resolutions. 
| They contemplate retaining the jurisdiction over 
‘the City of Washington. For what purpose? 
| Certainly for the purpose of relieving their wants 

by legislating for them. And where, I will ask 

you, sir, is the mighty difference between the 
| trouble of legislating for a district of ten miles 
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square, and a district of four miles square, the 
size of the City of Washington? Their general 
Jaws must be the same, and the only difference 


consists m the passage of a few more laws for 
local purposes, An additional, and to my mind, 
important consideration is, that by the measure 
we shall have to continue these people included 
in the city, much longer in the state they now 
are, as they alone are incapable of supporting 
the expenses of a subordinate government. Mr. 
Chairman, stability, of all things, is most desira- 
ble. The enemies of the republican system have 
predicted that the want of it will produce con- 
vulsions in the body politic—the certain precur- 
sors of its dissolution. By giving into instability, 
national faith and national convenience become 
convertible terms; all confidence in the Govern- 
ment will be lost—its credit at home and respect 
abroad will be destroyed, and it will be the re- 

roach of all nations. By instability we shall 

ecome the prey of despotism, and then republi- 
can America will give the awful example to the 
world, that in the very age she achieved her lib- 
erty she also bore testimony of its incompatibil- 
ity with the degenerate state of man. It is al- 
Ways impolitic to do injustice. The value of 
property will be diminished by the recession. 
Admit this year that the argument of the propri- 
7 of receding on account of the great trouble 
of legislation be a good one. Next year an argu- 
ment more substantially correct, and verified by 
the feelings of every member, may likewise be 
urged, and Congress called upon to remove to 
Baltimore, Philadelphia, or New York. The es- 
tablishment of the Government here is a part of 
the same system with the location of the ten 
miles square; they depend on the same princi- 
ples—the Constitution is not more explicit in the 
one case than the other. Admit the right to re- 
cede, the right to remove is also admitted. The 
propriety of the measure has indeed already been 
contended for. The people associate the two 
ideas, and if they believe that Congress ever will 
remove, whether they do or not, its effect will be 
the same. Congress, in the act of acceptance of 
jurisdiction, declared that this ten miles square 
should be the permanent seat of Government. 
The people considered the faith of the nation 
pledged that the Government should conduct its 
operations here; and under it, in many instances, 
they vested all their fortunes in city property. 
Now to remove, or by any other act to injure the 
value of property, would be an act of injustice. 
There is no difference in principle between an in- 
jury done to one, and that inflicted on a whole 
nation. The smallest animalcule feel as much 
pain in expiring as the Brobdingnagian giants. I 
will never give my consent wantonly to sport 
with the rights and feelings of this people, and 
therefore shall vote against these resolutions. 

The Committee now rose and the House 
adjourned. 





Wenpnespay, January 9. 


Mr. Tompson, from the committee appointed, 
presented a bill making an appropriation for com- 
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pleting the south wing of the Capitol at the City 
of Washington, and for other purposes; which 
was read twice, and committed toa Committee of 
the Whole on Friday next. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitle; 
“An act to amend the act entitled *An act fo; 
the government and regulation of seamen in the 
merchants’ service,” with an amendment; to 
which they desire the concurrence of this House, 


DISTRICT OF COLUMBIA. 


The House again resolved itself into a Com- 

| mittee of the Whole ona motion “to recede to 

the State of Virginia and Maryland the jurisdic. 

tion of such parts of the Territory of Columbia 

as are without the limits of the City of Washing. 
ton.” 

Mr. Lucas.—After having heard the question 
under consideration so extensively and ably dis. 
cussed, I rise with the greatest diffidence ; indeed 
I do rise. not so much in hope to throw light as 
to justify the vote which I intend to give. 

That { may preserve perspicuity, I shall inves- 
tigate the following points in their proper order. 
Has Congress the Constitutional power to cede 
to the States of Maryland and Virginia part of 

| the District of Columbia? Has Congress the 
power tocede it without the consent of the inhab- 
itants of the parts intended to be ceded? Is it 
expedient to make that cession, both with respect 
to the United States and with respect to the in- 
| habitants of the parts intended to be ceded ? 





The power vested in Congress by the Constitu- 
tion to accept a district not exceeding ten miles 
square, to become the seat of Government, is 2 
power which appears to stand on a perfect level! 
with all the other powers enumerated in the 
eighth section of the first article ; it is as optional 
| to Congress to accept or not accept a district not 
| exceeding ten miles, as to lay or not lay duties. 

imposts, or excises. ‘There was a seat of Govern- 
ment before the District of Columbia was in ex- 
| istence, and there may be a seat of Government 
after the District of Columbia may have ceased 
to exist. If it be urged that, inasmuch as there is 
not in the Constitution an express delegation of 
powers to cede the district, Congress cannot cede 
it. I shall be told that, as there is no express 
ower delegated by the Constitution, to repeal 
aws laying impost or excise, Congress cannot re- 
peal such laws. This argument proves too much, 
to prove anything. My apprehension of the power 
of Congress is, that whatever it has the power to 
do, it hath the virtual power to undo; indeed, 
without that power Congress could not change 
its operations with circumstances, nor improve the 
system of legislation. 

The next question is this: Has Congress the 
power to cede a part of the District of Columbia 
without the consent of the inhabitants of that 
part? This point leads toa previousone. Could 
the Legislatures of Virginia and Maryland origi- 
nally cede to Congress a part of their States not 
exceeding ten miles square, without the consent 
of the inhabitants of the parts ceded? I believe 
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that those Legislatures had not that power. It 
ought to be remembered that the inhabitants of 
the District of Columbia, although they have 
been represented, in the course of the debates, as 
men in a state of degradation, were a part of the 
people who, in the preamble of the Constitution 
of the United States, did express themselves in 
the following manner: “ We, the people of the 
‘ United States, in order to form a more perfect 
‘ union, establish justice, insure domestic tranquil- 
‘ lity, provide for the common defence, promote the 
‘ general welfare, and secure the blessings of lib- 
‘erty to ourselves and our posterity,” &c. The 
right of being represented in the Legislatures of 
their respective States and in Congress, was the 
right of the inhabitants of the District of Colum- 
bia, at the time they were component parts of the 
States of Virginia and Maryland. Those bless- 
ings of liberty were secured to them and their 
posterity by their respective State constitutions, 
and by the Federal compact. How, then, can it 
be conceived that the Legislatures of Virginia 
and Maryland had the power to give them away, 
to become subject to the “ Executive legislation 
of Congress in all cases whatsoever ;” that is, to 
be deprived of their elective franchise and right 
of representation? How can it be conceived 
that the Legislatures of these States, that are 
the creatures of the Constitution, had the power 
to bereave Americans of the most valuable rights 
that the Constitution of their country guaranty 
to them? It is the comfort and pride of an Ame- 
rican, that no power on earth but his own can de- 
prive him of his Constitutional rights; this is a 

rinciple self-evident. But it is urged, that the 
inhabitants of the District of Columbia, notwith- 
standing this, are actually subject to Congress, 
without elective franchise. This I grant. But 
if they are so, it is by their consent, without which 
the cession could not have been legitimate. Thus 
it has been their pleasure to barter their elective 
franchise for pecuniary advantages, or other con- 
siderations arising from being within the bounds 
of the seat of Government. It is evidently a mat- 
ter of choice on their part, and they have been 
put in that situation neither by violence nor con- 
quest. To those who contend that the Legisla- 
ture of Maryland and Virginia were of themselves 
as competent to make the cession to Congress as 
Congress was competent to accept, I beg leave to 
observe that, yet, as by those acts, the right of 
elective franchise of the inhabitants of the parts 
ceded would have been virtually defeated ; this 
brings me back to my former position, that the ces- 
sion made by Maryland and Virginia could not 
be legitimate without the consent of the inhabi- 
tants of the parts ceded, otherwise the Constitution 
would give power to invade liberties which, at 
the same time, the Constitution intended to se- 
cure. This consent was given by acclamation ; 
even the women and children of the district re- 
joiced on that occasion. Hence, the consent of 
the inhabitants of the district having been neces- 
sary to render the cession legitimate, and that 
consent having been given, a contract exists be- 
tween them and Congress; a contract may exist, 
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and does generally exist, between the governors 
and the governed; the protection and subjection 
are reciprocal obligations even in monarchies. 
The whigs of England contended, in 1688, that 
James Second, had violated the original contract 
between him and his people, a contract which 
nobody pretended to be reduced to forms and 
written, but which, nevertheless, was binding, 
and derived its force from the relations necessa- 
sarily existing between the monarch and the 
subject. 

Certainly, Mr. Chairman, the inhabitants of this 
district are not in a worse situation than subjects 
are under a monarchy ; yet a worse treatment is 
offered to them; by the present resolutions they 
are to be receded against their consent to Maryland 
and Virginia. The word recession heretofore un- 
known in a contract, is introduced in the resolu- 
tions, I suppose, to soften or put the affront offered 
to the people of this district under disguise ; by 
this intended recession, they are to be transferred 
as a bale of goods; and if they can be transferred 
to Maryland and Virginia, they may be transfer- 
red to Vermont and Georgia; for the acts by 
which they have been severed from Maryland 
and Virginia are perfect and complete ; and what 
is termed a recession in those resolutions is as 
completely a transfer as if the district had never 
been a part of Maryland and Virginia. But a 
gentleman from Virginia has told us that, by the 
cession and acceptance, Congress is omnipotent 
over the district; for my part I am at a loss to 
find the reasons that can justify such an assertion ; 
the Constitution gives Congress the power “to 
exercise exclusive legislation in all cases whatso- 
ever over such district.” How can it be said that 
exclusive legislation and omnipotence are convert- 
ible terms ? 

Under the monarchy of France, before the 
revolution, the King did exercise exclusive legis- 
lation; yet he could not make a transfer of the 
monarchy. By fundamental laws, it was descend- 
ible in a lineal succession, and not otherwise. 
Had the dynasty been extinguished, the three 
estates of France would have been the sole au- 
thority competent to make the choice of a new 
dynasty. Thus, the people of France, although 
under the exclusive legislation of their King, were 
vested by the fundamental laws of the monarchy 
with an eventual political right. The exercise of 
a power, and the power itself, are then obviously 
two distinct things. 

Believing that [ have proved that the consent 
of the inhabitants of the district was necessary to 
legitimate the cession made by the States of Vir- 
ginia and Maryland; it being also notorious that 
such a consent has been given,and that an im- 
plied contract exists between the inhabitants of 
the district and the people of the United States, 
they have a right to the protection of Congress, 
as Congress has a right to their obedience. These 
mutual obligations cannot, in my opinion, be de- 
feated, but by mutual consent, or at least, if Con- 
gress should find it inconvenient to exercise the 
power of legislation over the district, the terms 
of submission, on the part of the inhabitants of 
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the district, and also reason and justice, require 
that they should be restored to themselves, and 
not be an object of transfer. The right of a guar- 
dian over an orphan is a species of jurisdiction 
and government; yet a guardian cannot transfer 
his right to another. If he finds it inconvenient 
to discharge his duties he may resign. It is the 
right of an orphan, if he has attained the age of 
discretion, to choose his own guardian. The 
feudalists themselves acknowledge that the rights 


of patronage, of church jurisdiction, and other | 


feudal honors, are not transferable, unless as a de- 
pendence of a glebe or manor. The transfer of 
jurisdiction intended by the resolutions before 
the Committee is less justifiable than if it had 
originated in feudal principles; it is neither a 
dependence nor appurtenance of any glebe or other 
object susceptible of transfer. 

Among others, two gentlemen from Virginia 
have told us that the inhabitants of the District 
of Columbia are in a state of political annihila- 
tion; that they possess no right; that they are 
unconstitutionally at the discretion of Congress. 
Iam one of those that cannot give my assent to 
these positions. I believe that they possess politi- 


cal and civil rights, which Congress has no power | 
I believe that Congress | 


to abridge or impair. 
and they are mutually bound by moral obliga- 
tions. The exercise of exclusive legislation over 


the district by Congress, not having been intro- | 


duced by violence or conquest, cannot be, conse- 
quently, of a despotic kind. It necessarily par- 
takes of the qualities of the power of legislation 
commonly exercised by a political and civil au- 
thority. The power which the Constitution au- 
thorizes Congress to exercise is defined; it is to 
exercise exclusive legislation. This exercise is 
no more, as I have already said, than the use of a 
power, and by no means the ownership of that 

ower. If the right of ownership is not vested 
in Congress, it remains in the inhabitants of the 
district ; thus far the people of the district possess 
a political right; this consequence arises fairl 
from the premises, and is perfectly congenial with 
the elements of American polity. 

The inhabitants of the district possess also civil | 
rigbis ; for the exercise of the power of legisla- | 
tioa vested in Congress is generally qualified by | 
the declaration of rights, introduced in the amend- | 
ment to the Constitution: “Congress shall ay 
no law respecting an establishment of religion,” 
&c. This restriction applies to all laws what- 
ever: a law passed by Congress for the govern- 
ment of this district is not less a law of Congress 
than a law passed by Congress for the govern- 
ment of the United States—hence, the people pos- 
sess civil rights. As to moral rights, no society 
can exist without them, unless in a momentary | 
struggle of revolution. These rights are recipro- 
cal and obligatory upon moral agents, either in a 
single or corporate capacity. 

Mr. Chairman, I must confess, however, that 


| 
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those people to part with theirs, and the Constj- 
tution of the United States has authorized them 
to do so. Taste has no criterions: “ San quemque 
| trahit voluptas. The people of this district are jy 
sucha situation as had been foreseen and intended 
by the good and great men who framed the Con. 
| stitution of the United States. To find fault wit) 
the situation of the people of this district, in point 
of principle, is to find fault with the Constitution, 
Were I so tender for their rights as some gentle. 
men appear to be ; were I conscious that the man. 
ner in which they are governed is of a perniciou; 
example to the people of the United States, | 
should endeavor to apply a radical remedy. | 
should move an amendment to the resolutions, 
by including also the city; for, in principle, the 
evil remains the same, if the district be continued 
within the bounds of the city. 

I cannot, for my part, carry my philanthropy 
so far as toenforce upon persons privileges which 
they do not wish to have. A man who lives in 
Turkey would not thank us for dragging him 
into our free country. I do not think I shoul 
have relished the liberties of America, if I had 
| been taken from France by force, and brought 
here against my own will. Our choice is a neces- 
sary ingredient in our enjoyment; but if the two 
gentlemen from Virginia feel such tenderness for 
the rights of others, and are so fond of extending 
the elective franchise, let their charity begin at 
‘home; there they will find a full opportunity 
to extend and improve the system of represent: 
ation. 

Mr. Chairman, were I an inhabitant of the Dis- 
trict of Columbia, having but a small property, | 
think that I should be very little anxious to better 
my condition by going to livein Virginia. I know 


} 


| that my political influence would be there merel; 
| nominal; I know that whatever my moral worti 
| might be, I could not stand in competition with 
those who possess that kind of property which i: 

entitled to representation. I know that my occu- 
| pation and habits would keep mea stranger among 
|my neighbors, and render my situation uncom- 
fortable, perhaps disgusting. 

Had Congress the power to refuse to legislate 
over the District of Columbia; nay, had it the 
power to cede that district to Maryland and Vir- 
ginia, would it be expedient todoit? for my 
part, | avow thatI do not see a great utility in the 
Constitutional provision, which authorizes Con- 
gress to accept a district. I am one of those who 
believe that the safety and independence of Con- 











| gress must rest upon their regard to the true in- 


terests of the people of the United States, and the 
virtue and spirit of that people. I believe that 
when these things shall be wanting, it is idle to 
think that the District of Columbia can make up 
the deficiency. However, the sages who framed 


the Constitution thought that a district might b: 


useful. The Congress that did accept the district, 
and the several Congresses that did let it exist, 
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the situation of the inhabitants of this district is | are authorities of great weight and respectability. 
not such as I should like to be in. No pecuniary | I feel averse to undo what a future Congress can- 
advantages could ever induce me to part with my | not do again. If we cede to Maryland and Vir- 
elective franchise ; but it has been the pleasure of | ginia any part of the District of Columbia, is 1 
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to be expected, in case another Congress should | Russia, in the transfer of provinces or manors 
wish to have those parts restored, that Maryland | transferring the vassals with the soil. This may 
and Virginia, after having experienced the versa- | be truly called derogatory to the principles of 
tility of the present Congress, would consent to freedom. Nor is this all ; for you do not trans- 
make another cession? It plainly appears to me | fer them merely without their consent, but in the 
that, if the resolutions now before the Commit- face of their serious remonstrances against the 
tee be adopted, any future Congress will become | transfer. 
virtually disabled trom restoring the district to its| When he considered the doubts which had 
present extent. This unavoidable consequence | been suggested, as to its being Constitutional or 
adds, in my mind, importance to the question. | not, he declared that such a circumstance would 
Those that will sit within these walls next year | decide him to vote against the measure, and he 
will have a more recent evidence of the people’s | supposed it would decide the vote of every mem- 
confidence than that which we now possess.— | ber who was not fully and clearly satisfied that 
Would it not be more prudent to leave them the | Congress possessed, under the grants of the Con- 
opportunity of exercising their opinions upon | stitution, the power of recession. But, if we have 
these resolutions ? a Constitutional right to recede the jurisdiction, 
As to the expediency of the contemplated ces- | we may transfer it to whom we please; but such 
sion, so far as it relates to the inhabitants of the | a measure being merely an act of Congress, could 
district, J shall not undertake to say anything. | not bind up the hands of a future Congress to as- 
They know much better than I do what suits | sume the power over it at some future day; and 
them; and if it was their interest to be ceded | if the parts of the District were severally given 
again, we would have seen them offering here | to the States of Maryland and Virginia, what is 
their consent, or petitioning for the cession. to prevent them from giving the whole back 
Mr. Tuarcuer was opposed to the motion for | whenever Congress might require it? From this 
a recession, and he had heard only two reasons | view of the case, he did not see that the members 
urged in favor of the measure; that the exercise | in favor of recession were likely to fix it on any 
of exclusive legislation by Congress over the Dis- | durable foundation. 
trict of Columbia was attended with an undue} A gentleman from Pennsylvania (Mr. Finp- 
expense of the public money, and occupied so | Ley) had contended that, unless Congress was re- 
much of their time, that the business of the Union | stricted by the Constitution from receding this 
was interrupted and put to a stand by the inter- | territory, Congress possessed the right, as essen- 
ference of the local concerns of this place. This | tial to their exclusive legislation. He, for his 
statement he did not believe to be perfectly cor- | part, considered the converse of this proposition 
rect; no doubt some of their time was taken up, | to be the truth; and gentlemen were bound to 
but he would leave it to every gentleman to say, | show that part of the Constitution which gave the 
whether, if they had even more business before | power now contended for. If they cannot show 
them than they had, there was not time enough | this, their right may be doubted, and under such 
totransact it. ‘The House usually sat from eleven | circumstances the safer mode of proceeding would 
o’clock until three; but it must have been fre- | be to reject the resolutions. 
quently observed, that the adjournment took place He was further of opinion that the inexpedien- 
much earlier for want of business to employ | cy of the measure was of itself sufficient to in- 
them. But he was not an advocate for the pres- | duce the Committee to lay it aside. It had been 
ent mode of conducting the business of the dis- | stated, and he knew the facts to be true, that at 
trict; it would perhaps be a better way to give | one time the old Congress had been pent up in 
them a subordinate government, controllable hy | the house in which they were sitting by a party 
Congress; or a committee of Congress might be | of soldiers, and at another time insulted by an as- 
appointed for the purpose. He did not see that | semblage of the people. Such circumstances as 
the complaint of too much legislation was well | induced those outrages upon the National Gov- 
founded, in anything that had taken place during | ernment may occur again; but if Congress retain 
the present session. If the little labor they had | the power of exclusive jurisdiction they may, by 
to perform was too great for them, what must the |a prudent caution, prevent these effects. The 











labor of their predecessors have been, who had | circumstances which he had mentioned, laid the 
passed all the laws in existence for the govern- | foundation for granting, in the Constitution, the 
ment of the district, and yet he had never heard | power alluded to; and while the nature of man 
any complaint made by them on the ground now | continued the same as heretofore, he believed it 
taken ; they knew that the Constitution enjoined | would continue to be a regulation wise and expe- 
upon them the duty of exercising exclusive legis- | dient. He could enumerate several cases, such, 
lation over the ten miles square, and they per- | for instance, as a contested Presidential election, 
formed it with patient attention. in which the danger of sitting in a large city 
His mind revolted at the idea of recession. | made independent of the control of Congress 
Gentlemen had contended that the powers exer- | would be imminent; but he would forbear, as it 
cised over the people of Columbia, were deroga- | would be as well understood as if expressed. He 
tory of, and inconsistent with, the principles of | concluded with expressing his disapprobation of 
{ree government. Yet, what does this motion for | the present resolutions. 
recession propose? Why, to transfer themand| Mr. Taccart.—Mr. Chairman: As considera- 
the territory away, in the manner practised in | ble time has been already spent on the question 
Sth Con. 2d Ses. —30 
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under consideration, it is not my intention to de- 
tain the Committee long; but as it is one of very 
considerable magnitude, and one upon which 
there seems to be a disposition among members 
to express their sentiments, and not content them- 
selves with barely giving a silent vote, I crave 
the indulgence of a few minutes, while I state 
some difficulties which are still in the way of my 
voting in favor of the resolutions for a recession, 
unremoved by the discussions which have taken 
place. Gentlemen who advocate the resolutions 
now before the Committee, disavow an intention 
to do anything which may pave the way for the 
removal of the seat of Government from this 
place, or weaken the confidence of either the citi- 
zens of the District, or of the United States at 
large, in their belief that it will continue to be 
permanent. I am disposed to give full faith and 
credit to the sincerity of gentlemen making this 
declaration; but permit me to observe that the 
belief that the permanent continuance of our 
National Government at the City of Washington 
will not be affected by the recession, can be found- 
ed on nothing but conjecture. That it would ma- 
terially affect the probability of such a permanency, 
and even prove an important inchoate step towards 
a removal, is alsoa matter of conjecture, which ap- 
pears to me to be founded on quite as great a de- 
gree of probable evidence as the other, and so long 
as I retain this apprehension I cannot vote for the 
resolutions. So long as human nature continues 
what it is, and has always been, we may natural- 
ly expect that three rival places in the situation 
of Alexandria, Washington, and Georgetown, 
when owing allegiance to, and protected by, the 
immediate jurisdiction of three distinct, independ- 
ent sovereignties, would be much more likely to 
enter into and prosecute measures mutually to 
cramp and injure the prosperity of each other, 
than when under the immediate control of the 
same sovereign authority, disposed to do justice, 
and render protection equally and impartially to 
them all. 

Should such a disposition prevail, while they are 
under distinct sovereignties, the probable conse- 
quence would be, either that one would obtain 
such an ascendancy as to cause the others to sink, 
or that they would mutually weaken and injure 
each other. Should Alexandria, for instance, gain 
such an ascendancy as to cause this city to dwin- 
dle and come to nothing, a removal of the seat of 
Government, though not contemplated at pres- 
ent, might soon become a matter of necessity, and 
not of choice. Should sucha necessity arise, and, 
notwithstanding all the plausible arguments I have 
heard urged to the contrary, should the proposed 
recession take place, I cannot viewit as an unim- 
= step towards that event; so many and dif- 

erent, and even clashing, are the local interests, 
and such the variety of manners and habits in the 
United States, which are constantly increasing 
With our extended and still extending population, 
that the fixing of another seat of Government 
might, and probably would, materially affect the 
Union itself. As I hope not only to see the union 
of the States to continue during my time, but 
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that it may descend unbroken to ages yet unborn, 
I cannot vote for a measure which has, in my 
view, a remote, or even a conjectural, tendency 
to affect it. 
| I find also a Constitutional difficulty in the way 
of the recession, which has not been, to my ap. 
prehension, satisfactorily removed, by all the va. 
riety and ingenuity of argument, and all the |a. 
bored discussions | have heard on the subject. | 
shall not again repeat that clause of the Consti- 
tution which has been already so often recited 
and commented upon by gentlemen on both sides 
of the present question. I only observe that, al. 
though the members composing a particular Con. 
gress are constantly changing, and Congresses, as 
distinguished into first, second, third, &c., follow 
each other in succession, yet the Constitution 
contemplates the Congress of the United States 
as being permanent, or immortal, if the expression 
may be permitted. When the Constitution say; 
that Congress shall have jurisdiction, or the ex- 
clusive right of legislation, over a district of terri- 
tory not exceeding ten miles square, it is not the 
particular Congress for the time being, but Con- 
| gress generally, the permanent Congress of the 
United States, which is meant. I see not, there- 
| fore, that the present Congress possess the righi 
to recede the territory so as, in any manner 0! 
way, to affect the right of their successors, or to 
| hinder a future Congress, the next if you please. 
from reassuming the jurisdiction the first day o! 
their session. Without granting the correctness 
of the position, yet admitting, for the sake of the 
argument, the first proceedings of Congress, in 
accepting the cession of the territory from thi 
Legislatures of Virginia and Maryland, and as 
suming the jurisdiction over the same, to stand 
on the footing of mere Legislative acts, repealabie 
at any time, at the pleasure of the Legislature 
and that they did not partake of the nature of a 
Constitutional provision, or an irrepealable cox- 
tract, even this would not, in the present in- 
stance, remove the difficulty from my mind. Th 
Constitution vests Congress with the power of es- 
tablishing a uniform system of bankruptcy througi- 
out the United States. I single out this instance 
in particular, because I have already heard fre- 
| quent allusions made to it, in the course of the 
| debate, and because certain recent transactions 
must render that subject familiar to the minds 0! 
almost every member of the Committee. Agreea- 
bly to this provision, some years ago, a bankrup! 
law was enacted. Congress, at their last sessiov, 
saw fit to repeal that law, and I believe it was 
done with great propriety. But will any persoa 
assert that Congress possessed a Constitutional 
power to pass a law, affecting the proceedings aud 
decisions which had already taken place, and been 
carried into effect under the law which they had 
seen fit to repeal, or to restrict a future Congres 
from either re-enacting, at pleasure, the same law, 
or framing another statute to the same effect? | 
believe this will not be asserted. But, by the 
resolutions on the table, it is contemplated ' 
alienate from every succeeding Congress, thal 
right of jurisdiction now vested in Congress by 
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the Constitution of the United States; an act} on the globe, capable of appreciating and enjoy- 
which cannot but materially affect the proceed- | ing them, I am not fuily possessed of the proprie- 
ings which have taken place during the continu- | ty of doing an act, doubtful, at least, by the Con- 
ance of the session. It appears to me, therefore, | stitution of the United States, for the purpose of 
difficult for the warmest advocates for the resolu- | restoring people to certain abstract rights, contra- 
tions to prove that Congress possess any Consti- | ry to their wishes, and against their warmest re- 
tutional power to make such a permanent reces-| monstraaces. Even the servant under the Jew- 
sion of this territory as can, in any way, affect or | ish law, who had such an attachment to his mas- 
impair the right of the next, or of any future, Con- | ter as to wish to remain in his present situation, 
ress to reassume the jurisdiction, whenever it | was not compelled to go out free. Congress has 
shall be thought proper. I believe there are sev- | been represented as standing in the relation of a 
eral powers vested in Congress by the Constitu-| master to this District. If this is correct, it is 
tion of the United Siates, which have never yet | some consolation that, by evidence so irresistible, 
been carried into effect, and probably may not! it appears to have hitherto proved a good master 
for many years to come, if ever. But will any | at least. 
member of this Committee assert that the present,| Being, I trust, as real a friend to the rights of 
or any particular, Congress has a right to pass|man as any member on this floor, and wishing to 
a law declaring that these provisions of the Con- | extend, rather than abridge, those rights, I think 
stitution shall not be carried into effect in future ? | it needless at present to enter into any dissertation 
I believe it will not be presumed that Congress | on that subject. But if we confine political rights 
possesses any such power. to the right of suffrage only, although I duly ap- 
Much has also been said about the expedi-| preciate that right, and wish it extended as far as 
ency and necessity of the proposed recession, and | is consistent with the greatest political good of 
a variety of arguments have been urged which, | society, yet I hope I shall not be accused of nour- 
if they prove anything, it is only that the resolu- | ishing a germ of aristocracy, or of harboring a 
tions are inadequate to the contemplated object. | vulture, either fledged or unfledged, in my bosom, 
This expediency or necessity, is grounded princi-| when I express my belief that there are other 
pally on two points, viz: In order to restore them | rights of equal, if not of greater, importance; I 
to their natural and political rights, and to save | mean that life, liberty, and property, be protected 
Congress the trouble, and the nation the expense, | by mild and equitable laws, faithfully and impar- 
of legislating for the territory. We have heard | tially executed. Noman who enjoys these privi- 
much ingenious declamation about the restoration | leges in their full extent, can be considered as 
of the citizens of Columbia to certain political | enslaved or degraded. These rights are univer- 
rights of which they have been injuriously de-| sal; they are the property of free citizens of all 
rived by the act of cession, and such an affect- | classes ; but the right of suffrage can only be ex- 
ing picture has been drawn of the present state | ercised by a part, and the extension of it in the 
of their degradation and vassalage, as would lead | several States is unequal. The modification of 
us to believe that their situation more nearly re-| this right is different in the adjoining States of 
sembled that of the slaves of a Turkish Bashaw | Virginia and Maryland. But I have no satis- 
than that of citizens of the United States. Should | factory evidence that the essential privileges of 
a stranger be suddenly transported within these | freemen are better secured to the citizens of Ma- 
walls, and know nothing of the situation of the | ryland than they are to those of Virginia. There 
inhabitants of the surrounding district, only what |is a small variation in the modification of this 
he learnt from the picture drawn in certain dis- | right, between the States of Massachusetts and 
cussions on this subject, what a scene of wretch- | New Hampshire, but I believe it will hardly be 
edness would be pictured before his imagination! | asserted that the citizens of New Hampshire are 
Would he not almost expect to have his ears as-| more free, and have their liberties more secure 
sailed with the harsh grating sound of fetters and | and better protected, than the citizens of Massa- 
the clanking of chains, on going out into the|chusetts. But in every State certain modifica- 
streets ; or, if there was so much liberty left as to} tions of that right have been deemed necessary. 
permit their departure, to see the wretched inhab-| In all the States, that sex which is formed by 
itants flying in every direction from this land of | nature to be the ornament of society, and which, 
tyranny and oppression, this worse than Egyp-|in every kingdom, state, or nation, forms half, or 
tian bondage, to the surrounding Edens of free-| nearly so, of the whole population, is excluded. 
dom and happiness? But, on making a tour| Of the male population, those under twenty-one 
through the District, how great would be his sur- | years generally form more than one half; these 
prise to see the citizens of Columbia contented, | are also excluded. If to these classes we add 
free, and happy ; to see the various classes of civ-| various other individuals of several descriptions, 
ilized society, the man of fortune, the merchant, | who are excluded, it will, I presume, appear that 
the tradesman, the husbandman, and the laborer, | considerably less than one-fifth of the whole pop- 
each one quietly pursuing his respective occupa- | ulation enjoy the right of suffrage in those States 
tion, and each enjoying the fruit of his labor, un- | wherein that right is farthest extended. But will 
der the protection of mild and equitable laws. | it be said that the remaining four-fifths or upwards, 
Attached as 1 am to the rights of man, and the| are in a degraded situation, stript of all privileges 
principles of civil and political liberty, and wishing | and destitute of the invaluable blessings of a free 
that those rights may be extended to every nation | government, or that they have not equal security 
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for life, liberty, and property? I trust it will not.| the Constitution of the United States, and by 
I farther observe that, so far as the actual pro-| their solemn oaths and general responsibility to 
ceedings of Congress in certain cases express their | the nation at large, they would feel but little check 
sentiments correctly, it does not appear to be their | arising from their immediate responsibility to the 
opinion that the right of suffrage, and of framing | citizens of Georgia; and so, vice versa, of the Rep 
and organizing a Government by their own im- | resentatives of Georgia, in case the statute should 
mediate representatives, is, in every case, neces- | have reference to Vermont. Certainly but few 
sary for the security of life, liberty, and property. | members of this House can feel a less degree of 
In the Territories of the United States, for exam- | responsibility to the citizens of this District than 
ple, i. e., those parts which are not so far advanced | would be felt in either of these cases. But is 
in population as to obtain a State constitution, | there any more danger that a statute, intention. 
their government is organized immediately under | ally oppressive, would be sanctioned in the one 
the direction of the President of the United States. | case more than the other? Besides, although the 
Their rulers can feel but a small degree of indi- | District of Columbia has no immediate represent. 
vidual responsibility to the people over whom | ative on this floor, yet it has now, and as long a; 
they are placed, and the immediate responsibility | it continues to be the seat of Government, will 
of the President himself is still less, and, from | from its contiguous situation, probably retain vir. 
local distance, or other causes, even his control | tually as efficient a representation as any portion 
over the agents of his own appointment, is some- | of territory of equal extent and population withix 
what remote. Ifa President of the United States | the United States; nay, it probably has now, ani 
is not, in these circumstances, deterred from acting | will maintain, a greater influence over the deliber- 
tyrannically, by his regard to the maxims of sound | ations of this House, especially when the peculiar 
policy, by his attachment to the Constitution of | local concerns of the territory are under consi(. 
the United States, the spirit and genius of our | eration, than some whole States. An honorable 
Government, and by his sacred oath, and his re- | gentleman who has given considerable scope to 
sponsibility to the nation at large, he will feel but | his imagination in painting the danger of oppres- 
very little check arising from his responsibility | sion and tyranny to which the District is exposed 
immediately to the citizens of the Territories. It} by the continuance of the present system, admits 
will not, I believe, be admitted that they are in a| that there is no immediate present danger, that he 
state of political non-existence, that their rights | presumes the present Congress harbor no designs 
are sported with, that either their lives, liberties, | of that nature; but he entertains frightful appre- 
or property, are insecure, or themselves slaves. In | hensions of danger arising from the uncontrolled, 
passing the act last session of Congress for the | tyrannical dispositions of future Congresses. | 
overnment of the ceded territory of Louisiana, | grant it to be somewhat of a natural disposition 
it did not seem to be the sense of the House that | in mankind to entertain the suspicion that every 
this Pe description of political rights was, | body of men to whom power is delegated, wil 
in all cases, necessary. But will it be admitted | be prone to abuse it, unless an exception is to be 
that the inhabitants are hereby deprived of eve-| made in favor of our noble selves. There, at least 
rything essential to freedom, and that all that is | we can probably view it safe. But though it may 
worthy of preserving is rendered insecure? No, | be admitted that such an event is barely possible 
Mr. Chairman, this will not be admitted. Though | yet I wish not to harbor the supposition for a sin- 
sincerely wishing that, as soon asit can be done | gle moment. I will not admit it to be probable 
consistent with a Constitutional provision and | that the citizens of the United States will be les 
the plighted faith of Government, the right of| careful in time to come, than they are now, ot 
suffrage, as it respects the several heaathet of | than they have been in times past, in selecting 
Government, may be as liberally extended to the | men of probity and virtue to represent them on 
citizens of Columbia as to other parts of the Uni-| this floor. Let us rather cherish the pleasing 
ted States, yet, permit me to observe, that if any | anticipation that our successors will make pro- 
people can be secure under the temporary sus- | gress in wisdom, in patriotism, and in every public 
pension of this description of political rights, we | virtue. Probably no member of this House will 
would naturally expect it to be the case of those | say that such an event is undeniable, or that there 
who are immediately under the fostering care of | is not room. Should an extension of the elective 
the Legislature of the United States. I see not | franchise, and a local legislation be deemed expe- 
what motive those who are, by their station, guar- | dient, this may, I believe, be effected without any 
dians of the Constitution of the United States, and | of those Constitutional difficulties involved in 
the liberties of the Union, can have to oppress the | recession. 
citizens of the District of Columbia. Congress,| But were we even to admit that this horrible 
it Is true, possess a physical power to violate the | system of degradation and oppression did actu- 
Constitution, and to enact an oppressive statute | ally exist, and that both in point of principle and 
which may operate injuriously against this Dis- | expediency, a retrocession was necessary, the res- 
trict. So they possess the same kind of power to | olutions before the Committee are wholly inade- 
pass a law which may be oppressive to either of | quate to the contemplated object. If it is neces 
the States of Georgia or Vermont. In this case, | sary to recede certain portions of the District, i0 
should the Representatives of Vermont, for in-| order to restore the citizens to their political 
stance, not be deterred from voting for a law to | rights, the argument must be equally forcible for 
oppress the State of Georgia, by their fidelity to | retrocession of the whole. If it is contrary to the 
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spirit of our Government, and to every descrip- 
tion of civil and political rights, that a District 
of ten miles square should be deprived of the elec- 
tive franchise, it is certainly an equal infringe- 
ment upon natural right that the City of Wash- 
ington should be left in that situation. If it is 
wrong to exercise a tyrannical Government over 
the whole District, and if the present system is a 
tyrannical one, it is equally wrong to exercise it 
over the city. One, two, three, or four miles 
square ought no more to be tyrannized over than 
ten. So far, therefore, as these and similar argu- 
ments have any weight, they operate equally in 
favor of a retrocession of the whole as of a part. 


Should such a degree of confidence in the idea of 


this continuing to be the permanent seat of Gov- 
ernment prevail, as to exclude all apprehensions 
of a future removal, it is highly probable that, be- 


| fore a very great lapse of years, the city would 


become, by far, the most populous of any part of 
the territory. Surely the political rights of the 
citizens ought to be as sacred as those of any part 
of the territory. With respect to the expediency 
of the retrocession, on account of the time neces- 
sarily spent in legislating for the territory, this, 
instead of being a growing evil, as seems to be 
apprehended by gentlemen, might, I think, proba- 
bly be lessened. But whether this should be the 
case or not, the resolutions offer no adequate rem- 
edy for the evil; for if Congress has still to legis- 
late for the city, there will be very little difference 
in respect to time between that and legislating for 
the whole territory, and it is even problematical 
whether there is really any expense of time; it is 
difficult to say, that the sessions of Congress would 
be shortened, or a cent saved to the public in that 
way, if the territory was receded. But should it 
be found necessary to spend a few days every ses- 
sionjin legislating for this territory, it cannot be 
thought altogether unreasonable. For, with the 
exception of a very few of our largest commer- 
cial cities, I believe no portion of territory of the 
United States, of equal extent, contributes so 
largely to the revenue as the District of Colum- 
bia. Upon the whole, I hope the Committee will 
not agree to the resolutions. 

Mr. Roor said that he should not have troubled 
the Committee during the discussion of this ques- 
tion, had it not been for the very extraordinary 
promise made yesterday by the gentleman from 
Maryland (Mr. Netson.) That gentleman, in 
the exordium of a lengthy harangue, had promised 
that, before he sat down, he would convince every 
member of this Committee, that the passage of 
the resolutions on your table, was both unconsti- 
tutional and inexpedient. As he has not per- 
formed this promise in full, my mind remaining 
yet unconvinced, notwithstanding the supposed 
force of his arguments, I owe it to that gentle- 
man to state some of the reasons which induce 
me to believe that the passage of the resolutions 
are both Constitutional and expedient. 

_The gentleman from Maryland has indulged 
himself in declaiming against forced constructions 
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unwritten Constitution of England. And how. 
Mr. Chairman, has he attempted to prove that 
the passage of these resolutions is unconstitu- 
tional? If I understood him correctly, he at- 
tempted it by resorting to that construction which 
he affects to condemn. Because the Constitution 
has delegated to Congress the power of exercising 
“exclusive legislation in all cases whatsoever 
‘ over such district, not exceeding ten miles square, 
‘as may, by cession of particular States and the 
‘ acceptance of Congress, become the seat of the 
‘ Government of the United States,” and because 
Congress have accepted the cession of the District 
of Columbia. the gentleman seems to infer that 
Congress must, at all events, continue forever to 
exercise the exclusive jurisdiction over this Dis- 
trict, and that no part of it can at any time, or 
under any circumstances, be transferred or re- 
ceded. Whence, Mr. Chairman, is this inference 
drawn? Surely not from the Constitution itself, 
nor from the practice under that Constitution, un- 
less by a very forced construction, indeed, and 
such an one as I would cordially join that gentle- 
man in deprecating. 

I should suppose, Mr. Chairman, if Congress, 
by the acceptance of the jurisdiction over this 
District, are inhibited by the Constitution from 
transferring the entire and exclusive legislation 
and sovereignty over that part thereof embraced 
by the resolutions now under discussion; that we 
cannot rightly delegate or transfer any part of the 
Legislative powers derived under the Constitu- 
tion. The same principles which apply to the 
whole, are applicable to a part, and yet we see 
that certain Legislative powers have been dele- 
gated to the City of Washington. In one of the 

apers of this city we frequently see acts pub- 
lished with all the forms and solemnity of statute 
laws. Here we discover an exercise of Legisla- 
tive powers upon subjects over which you havea 
concurrent jurisdiction. You have continued, 
and were but the other day engaged in passing a 
bill for extending certain Legislative powers to 
the Common Council of Alexandria, and yet I 
never heard the constitutionality of the measure 
called in question. But, sir, we have no occasion 
to have recourse to former practice, or opinions 
formerly entertained upon this subject. Weneed 
only to refer to the Constitution itself, and from 
that instrument, in my opinion, we can plainly 
and clearly discover the powers contended for by 
the mover of these resolutions. In the eighth sec- 
tion of the first article, it is ordained that “the 
‘ Congress shall have power to exercise exclusive 
‘ legislation in all cases whatsoever over such dis- 
‘ trict, not exceeding ten miles square, as may by 
‘cession of particular States become the seat of 
‘the Government of the United States.” Many 
powers are delegated to Congress by this article, 
and will gentlemen contend that, because the Con- 
stitution has declared that “the Congress shall 
have power” to do certain acts, that they must 
and shall at all events exercise those powers? 
Congress have power to establish uniform laws 


of the Constitution, the chicanery of lawyers, and | on the subject of bankruptcies; they have exer- 
the villany of judges, and descanting upon the |cised this power, but the bankrupt law is re- 
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pealed. Congress have power to fix the standard 
of weights and measures; they have never thought 
proper to exercise this power, and will gentlemen 
say that our predecessors, as well as ourselves, 
have by this omission violated the Constitution of 
their country ? The Congress have power to de- 
clare war, and must this power be also put in ex- 
ercise, whether occasion shall require it or not? 
Or are gentlemen ready to say that when a war 
shall once be declared, that a peace cannot be 
concluded? Although there is no express power 
delegated in the Constitution for the conclusion 
of a peace, yet Iam induced to believe that the 
President and Senate, by virtue of their treaty- 
making power, might put a stop to the ravages of 
war whenever such a calamity should happen to 
this nation. 

We are told, Mr. Chairman, that Congress ean- 
not constitutionally recede any part of this Dis- 
trict without the consen¢ of the people; that citi- 
zens cannot be passed away and alienated as an 
article of property; that they cannot be bartered 
like “cattle” or like the “ vassals of Russia,” and 
the gentleman from Maryland has referred us to 
certain modest resolutions of a meeting in Alex- 
andria, which have been communicated for the 
information of Congress. Such expressions are 
well enough calculated to amuse the ear, but 
whether these citizens are to be considered as vas- 
sals appendant to the soil, or otherwise, I have no 
doubt but the Constitution authorizes in express 
terms the transfer contemplated by the resolutions 
on the table. I perfectly agree with gentlemen in 
the position, that Congress possess no powers ex- 
cept those delegated in the Constitution; but I 
contend that the power claimed by the advocates 
of these resolutions is clearly and expressly dele- 
gated. I can point out, in the language of the 
gentleman from Massachusetts (Mr. Tuarcuer) 
the chapter and verse where such power may be 
found. By the eighth section of the first article, 
“ the Congress shall have the power to exercise 
* exclusive legislation in all cases whatsoever over 
‘such District, not exceeding the ten miles 
‘ square,” &c. Here we find the power of legis- 
lating without limitation or control on all subjects 
which may properly come before any Legislature. 
If the Legislature of a State can make a cession 
like the present, surely we possess the same power. 
The Legislatures of Virginia and Maryland, act- 
ing in their ordinary Legislative capacities, have 
ceded this District to the United States, and by 
the same principle we may recede. The Con- 

ress possess all power of legislation over this 
District, which is not forbidden by the Constitu- 
tion. The power now claimed not being forbid- 
den, nor denied to belong to the ordinary Legisla- 
ture of a State, is already delegated to Congress, 
by the article to which I have just referred. I 
know, sir, that gentlemen have said that the con- 
sent of the people to the original cession was vir- 
tually expressed through their Representatives in 
the Legislatures of Virginia and Maryland. But 
I would ask if there is any article or clause in the 
constitutions of those States which expressly au- 
thorize their Legislatures to make that cession ? 








And, if not, whether the people themselves, by 
any public act of theirs, specially authorized and 
instructed their Representatives to make the ces- 
sion? I presume that neither can be shown ; of 
course, it was but an ordinary act of legislation, 
growing out of a general delegation of powers, 
The same powers are possessed by Congress, and 
may be put in exercise even without the consent 
of these people; we can tax them without their 
consent; we can pass laws to bind them in all 
cases whatsoever, and I presume gentlemen wil! 
not think it necessary to ask their consent. By 
an ordinary act of legislation these people have 
been once assigned, like cattle, if gentlemen 
please, and I am ready to reaffirm them to the 
States where they originally belonged. 

If, Mr. Chairman, the cessions of Virginia and 
Maryland were extraordinary acts of legislation 
not flowing from the ordinary Legislative powers, 
and as no special and express consent of the peo- 
ple has been pretended, I should suppose that 
those acts are void. These resolutions, then, 
amount to nothing more than a relinquishment of 
claim. If we have a bad rule, let us abandon it. 
But, | am inclined to believe that a State Legis- 
lature, acting in its ordinary Legislative capacity, 
may cede and transfer the jurisdiction over a part 
of her citizens and territory. Connecticut and 
New York have exercised this power; South 
Carolina and Georgia have done the same. The 
conclusion, in my mind, is, that Congress, in ex- 
ercise of the ordinary Legislative powers over 
this District, as delegated in the Constitution, 
may rightfully adopt the resolutions on your 
table. 

The gentleman from Maryland has endeavored 
to perform the second part of his extraordinary 
promise by calling those resolutions the “ stepping 
stone” to a retrocession of the City of Washing- 
ton; and another gentleman (Mr. Tuartcuer) 
considers them “but an entering wedge” to the 
retrocession of the city and the removal of the 
seat of Government. I confess, sir, that I do not 
feel much alarm at the observations. The retro- 
cession of the city would not be to me a deplora- 
ble event. If any gentlemen will make a motion 
to that effect, I will cherfully second him ; and 
indeed, I should not much deplore the event of a 
removal of the seat of Government. But | am 
willing to adopt the resolutions, as they are offer- 
ed; we shall gain a great point by getting rid of 
those rival towns and their conflicting interests. 
If I cannot be gratified in full, I shall content 
myself by shaking off a part of this cumbrou: 
load. 

Mr. Dawson.—The resolutions, which are now 
on the table, I had the honor to offer at the last 
session. I then thought that we ought to adop! 
them, and some reflection and observation, added 
to some occurrences which have taken place dur- 
ing the last and the present session, have confirm- 
ed me in that opinion, and that we ought to do !t 
without delay. Could I, however, be taught (0 
believe that, thereby we should, in the most dis- 
tant manner, violate the Constitution, which | 
have sworn to support, or the contract which we 
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have made with the proprietors of land within 
the City of Washington ; that we should impede 
its growth or prosperity, or do an injury to any 
part of the District of Columbia, I would imme- 
diately withdraw my support and give to them 
my opposition. The contrary are my firm con- 
victions, formed after some experience and much 
reflection; and with a disposition most friendly to 
the City of Washington; a disposition which I 
have evinced on several occasions, and on none 
more than on the vote I shall give on this day. I 
do believe that, by the adoption of these resolu- 
tions, we shall give life and enterprise to the City 
of Washington ; that we shall more truly estab- 
lish it as the seat of our Government; that we 
shall free our national treasury from a heavy an- 
nual expense ; and, above all, that we shall raise 
a number of respectable men from the humble 
and degraded state in which they now stand, to 
the more dignified one of citizens; these being 
the honest and disinterested convictions of my 
own mind, and these the advantages, it will not 
be a matter of surprise that I am an advocate of 
these resolutions. What are the objections, and 
what are the disadvantages, I know not, and as I 
have not ingenuity to anticipate, I must wait un- 
til gentlemen will furnish us with them, when 
they shall be acknowledged, or receive such an- 
swers as they appear to merit. 

Without entering into the merits of this ques- 
tion, I must beg leave to mention one fact, which 
may meet an argument which I expect will be 
used here, as it has been elsewhere, and which 
has excited some alarm and some doubt with 
persons friendly to this city, as to the retrocession. 
It has been believed that there is connexion be- 
tween the law fixing this as the permanent seat 
of Government, and that assuming the jurisdic- 
tion, and that a partial repeal of the latter will 
endanger the other; than this, in my judgment, 
no opinion can be more incorrect ; the laws them- 
selves are separate and independent, and the ob- 
jects of them different and distinct, the one passed 
in 1790, the other in 1801; and here, sir, permit 
me to observe that the last law passed subsequent 
to the death of that person whose spirit a gentle- 
man from Maryland has thought proper to intro- 
duce, and in my judgment, very improperly on 
the present occasion. I will not, however, believe 
that that person, if alive, would give his support 
toa law which goes tothe destruction of those 
principles, in the attainment of which his whole 
life had been spent, or that he would have coun- 
tenanced the doctrines advanced by that gentle- 
man on this day. 

Mr. Dennis rose and explained. 

Mr. Dawson replied, that he had supposed that 
gentleman meant to apply his observations to the 
subject under consideration, which was a repeal 
of the law divesting the inhabitants of the Dis- 
trict of the right of representation—and then pro- 
ceeded: By the first, this is established as the per- 
manent seat of Government, and a solemn con- 
tract entered into between the proprietors of land 
within the city, whereby they relinquished one- 
half tothe General Government. This, sir, forms 
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the obligation of the contract, from which we 
cannot depart without a violation of the public 
faith, and to do which I shall ever be found 
among the last. 

The other was an act left to the discretion of 
Congress, which they might pass or not, accord- 
ing to their pleasure, and which could not, by any 
possible construction, affect the original contract, 
which would have been equally secure without it, 
and, in my judgment, more so. It was passed, 
and strange to tell, it was passed to gratify the 
wishes of a majority of this District, without any 
consideration on their part—for, be it remem- 
bered, that they have not made relinquishments 
to the Government, or contributions to the estab- 
lishment of the city. I hope it will not long re- 
main a stain in our code. I voted against it, and 
I have ever felt anxious to confirm that vote by 
advocating its repeal. 

Mr. Chairman, to posterity and to the present 
age, it must appear a matter of astonishment, that 
at the seat of our representative Government, 
where it is presumed that its principles are under- 
stood, and within a few years after its adoption, a 
number of our most respectable citizens, some of 
whom had fought, and many of whom had con- 
tended for eight years for the rights of representa- 
tion—on which all our other political rights are 
founded—come forward and pray you to divest 
them of it. Sir, when I cast my eyes on the 
table, and examine its contents, 1 am almost in- 
duced to doubt the reason of my senses; at the 
same moment, I behold a memorial from the in- 
habitants of Louisiana, just freed from the shackles 
of an arbitrary Government, written in the en- 
thusiastic spirit of freedom, imploring you to 
i to them the right of representation, as the 

rst gift of God to man, and I espy the petition of 
the inhabitants of Columbia, the seat of our rep- 
resentative Government, begging you to divest 
them of that right, and to reduce or rather con- 
tinue them in a state which the Louisianians 
esteem a degraded one. Whence, sir, does this 
arise? Where is the spirit which animated those 
persons—many of whom I know and respect— 
when, in 1776, they demanded representation or 
death! Has it expired in a few short years, or is 
it to be bartered “for as much trash as may be 
granted them ?”—for a supposed increased value 
in their property? I hope, sir, we shall not be in- 
struments to the contract, or the trustees for its 
performance. 

These observations, Mr. Chairman, may an- 
swer to one which has been frequently made— 
“that a majority of the inhabitants of the District 
are opposed to the retrocession.” Be that as it 
may, it has no weight on my mind. I am not 
disposed to adopt as my political guardians, or to 
appoint as the trustees of the rights of others, men 
who have voluntarily relinquished their own, and 
that right on which all others depend, the right of 
representation. However highly I may person- 
ally esteem, as I do, many of the characters, polit- 
ically speaking, I view them as non-entities. I 
wish they were not. 

Mr. D. then argued in favor of the Constitu- 
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tional right of Congress to repeal the law, and 
contended that there was not any connexion be- 
tween the law establishing the City of Washing- 
ton as the permanent seat of the Government, and 
the one assuming the jurisdiction over the Dis- 
trict of Columbia; the first of them formed the 
obligation of the contract, for a valuable consid- 
eration, and for the performance of which the 
public faith was pledged; the passage of the sec- 
ond was left to the discretion of Congress, and 
might be repealed at their pleasure. To the sev- 
eral precedents which had been adduced to show 
the Constitutional right, he begged leave to add 
one which had not been mentioned, and which, 
in his judgment, was conclusive. The same sec- 
tion in the Constitution which gave Congress the 
right to assume the jurisdiction over the terri- 
tory, gave them the right to “constitute tribunals 
inferior to the Supreme Court.” The latter right 
has been exercised; inferior courts have been 
established, and completely organized. Judges 
were appointed, and the system went into opera- 
tion ; and yet, sir, two years ago, a large majority 
of this Congress thought that they had a right to 
re that law and put down the system. I now 
call on gentlemen, and I particularly invite those 
who favored that repeal, to show me a difference 
in the exercise of the two rights—except, indeed, 
that by that repeal you virtually discontinued offi- 
cers who had received commissions, and which 
was relied on by the opponents to the repeal as 
their strong ground. 

He concluded by saying, that, as there was no 
Constitutional bar, in his judgment, the interests 
of the city would be advanced by freeing it of 
useless encumbrances, which impeded its growth; 
that the parts of the District without the city 
would be benefitted by returning to their parent 
States; that the national treasury would be freed 
from a heavy annual unnecessary payment, which 
might go to the redemption of our public debt, or 
of our fellow-citizens in captivity ; and above all, 
as it would raise a number of respectable persons 
from the unequal situation in which they now 
stand to the more dignified one of American citi- 
zens, he should vote in favor of the resolutions, 
and hoped for their adoption. 

Mr. Gopparp said he should not have risen 
on this occasion to discuss a subject already ex- 
hausted, but for the remarks of the gentleman 
from Virginia last up (Mr. Dawson.) If, said 
Mr. G., I understand that gentleman right, he 
stated that two acts had been passed by Congress 
over it—the one in the year 1790, the other in 
1801—that the first act authorized the acceptance 
of a cession of a district of country, not exceed- 
ten miles square; the second, passed in 1801, as- 
sumed the jurisdiction over this territory—and 
that we have nothing to do but repeal this last 
act, and the jurisdiction reverts back to the States 
of Virginia and Maryland, from which it was de- 
rived. If this position be well founded, I should 
agree with that gentleman in one part of his ar- 
gument, viz: that we have a Constitutional right 
to recede this territory, or in other words, repeal 
the act of 1801; but I think that position not well 
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founded. In1790, Congress passed an act author. 
izing the President to accept a cession of territory, 
to become the permanent seat of Government o; 
the United States. The States of Virginia an 
Maryland made the cession accordingly. This 
done, the territory, as well as the jurisdiction 
over it, so far as they belonged to those States 
was completely acquired by the United States. 
The States of Virginia and Maryland parted with 
all their right. The moment they made the sey- 
eral cessions the jurisdiction resided in the United 
States. Congress might not immediately begin 
the exercise of jurisdiction, but the right to do j: 
was complete. By a recurrence to the act o/ 
1790, I find a proviso annexed to the first section, 
in these words: “Provided nevertheless, that th: 
‘operation of the laws of the State within such 
‘ district, shall not beaffected by such acceptance 
‘ until the time fixed for the removal of the Goy- 
‘ ernment thereto, and until Congress shall other- 
‘ wise by law provide.” Congress, aware that ii 
might not be convenient immediately to organiz 
a government for this district, made provision fo 
the operation of the laws of Virginia and Mary- 
land, until such organization should take place 
It hence results that as the laws of Virginia and 
Maryland were in operation here prior to the act 
of 1801, yet they were so under the sole authorit; 
of Congress; unless indeed, those States in th: 
acts of cession made a reservation of jurisdiction 
until Congress should organize a government 
Of this lam not certain; butif it be so, it make: 
no difference, because all the pretension on th 
part of these States to exercise jurisdiction, ceased 
when the event happened to which the reservation 
had reference, and, until that time, its exercis 
was sanctioned by the act of 1790. No jurisdic- 
tion therefore was acquired by the act of 15!) 
That act organized a government, provided for 
the erection of courts, the appointment of publi 
officers, &c. Suppose we should repeal that act 
what would be the consequence? Would th: 
jurisdiction be thereby restored to Virginia ani 
Maryland? Not at all. Congress might th 
same day pass another act, organizing the gov- 
ernment in the same or in a different manner 
The jurisdiction would still reside in the United 
States, and all the legislative power which could 
be in exercise here, must be exercised by Congres 
until we pass an affirmative act receding the ju: 
risdiction to those States. And here permit m: 
to inquire whether this does not furnish an answe! 
to all the arguments which have been drawn {rom 
the analogy between the power which is givet 
by the eighth section of the first article of th 
Constitution, authorizing Congress to exercise ¢s- 
clusive jurisdiction over this territory, and the 
clauses in the same section giving to Congres 
other powers? And whether the true differenct 
does not consist in this, that inall the other case: 
we may pass laws and repeal them at pleasure 
and the power will continue the same? In this 
case we are called upon to do more than repeal 4 
law—doing that would not effect the object. _ 
By other clauses in the same section of the firs! 
article of the Constitution, power is given to Von- 
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gress to establish an uniform system of naturali- 
zation, uniform laws on the subject of bankrupt- 
cies, establish post offices and post roads, &e. 
Gentlemen say, and very corrrectly, that in these 
cases Congress may, or may not, exercise the 
powers given by the Constitution—may pass laws 
this Congress and repeal them the next. This is 
doubtless true; and if by repealing the act of 
1801 a recession would take place, and a future 
Congress could enact another law, the argument 
would hold. But we must pass a law ceding the 
jurisdiction. This once done Congress can never 
resume it, or again exercise the power given by 
the Constitution to legislate exclusively for this 
district while it remains the seat of the Govern- 
ment of the United States. Do we not, there- 
fore, instead of repealing a law, in effect repeal 
one of the provisions of the Constitution and ren- 
der it a dead letter? Can we fairly get along in 
any other manner than by considering the acqui- 
sition of this territory and the jurisdiction over it 
as one thing, and the constant exercise of legisla- 
tive power here as another? As it respects the 
first, may we not consider the Constitution as 
functus officio—as having produced the effect 
which was intended? As it respects the last, we 
may repeal all the laws in operation here for the 
government of the territory, and still the right to 
govern may belong to Congress. And can we 
part with this right ? 

Iam sensible, however, that difficulties attend 
this construction of the Constitution. I say con- 
struction, because I believe it cannot safely be af- 
firmed, that there are any plain, positive words 
which decide the question in debate. We must 
resort to construction to ascertain the meaning of 
language. One objection to this construction, as 
forcible perbaps, as any which has been urged, 
arises from the succeeding clauses of the same par- 
agraph of the seme section: “And to exercise like 
‘ authority over all places purchased by the con- 
‘ sent of the Legislature of the State, in which the 
‘same shall be, for the erection of forts, maga- 
* zines, dock-yards, and other needful buildings.” 
Whatever may be our authority here, it is the 
same with respect to places purchased for forts, 
arsenals, &c. It will doubtless be found to be 
very inconvenient in practice, to adopt such a con- 
struction of the Constitution as would compel 
Congress to exercise this exclusive legislation 
forever over those places. Forts may be erected 
this year upon our frontiers. Hereafter when the 
country becomes settled, those places are no longer 
frontiers, and forts are no longer necessary. Ex- 
clusive legislation ought no longer to be exercised 
there by Congress. I can answer this objection 
only by resorting to known rules of construc- 
tion, one of which is, that regard is always to be 
had to the subject-matter about whieh the instru- 
ment is conversant. Give it such a construction 
as that the object intended to be effected shall 
rather prevail than be destroyed. 

In the one case, the object unquestionably was 
to obtain a permanent seat of Government for the 
United States; in the other, a temporary place 
for the exercise of military power so long as the 
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cessary. The United States must always have a 
place bor the seat of the Government, somewhere ; 
forts may not always be necessary anywhere, 

The argument of the gentleman from Virginia 
(Mr. Ciarx)I cannot think is so conclusive as that 
gentleman seems to consider it. According to 
his argument, we are to find positive authority 
for parting with the jurisdiction of this territory, 
in the words of the Constitution, which have been 
so often read, ‘Congress shall have power to ex- 
ercise exclusive legislation in all cases whatever.” 
He says that the act which we shall pass to re- 
cede, is a legislative act, and we, in possession of 
all legislative power here, in all cases, have a 
right to exercise it in this, as well as any other 
case.” The power then, which must be a sub- 
sisting one, to govern this territory exclusively, 
contains in it a power to deprive ourselves, and 
every future Congress, of the right of governing 
itat all, or of exercising any legislation here! 
But I am ready to admit that the question, whe- 
ther we may constitutionally recede this territory, 
is a doubtful one, about which gentlemen may 
very well differ. But not perceiving the neces- 
sity or expediency of doing it, in that strong light 
in which it presents itself to some gentlemen, 
and entertaining doubts about the Constitutional 
right to do so, I shall vote against it. Before I 
sit down, I cannot but notice one remark, which 
fell from the mover of this resolution, Mr. Stan- 
FORD. In representing the degraded situation of 
the people of this territory, he told us that they 
were wholly destitute of rights, and even the 
privilege of petitioning Congress was a matter of 
courtesy, not of right. Will that gentleman read 
the Constitution of the United States, and make 
this declaration in his place? Among the 
amendments which have been adopted to that 
instrument, the first article is in these words: 
“Congress shall make no law respecting an 
‘ establishment of religion, or prohibiting the free 
‘exercise thereof, or abridging the freedom of 
‘ speech, or of the press, or the right of the people 
‘ peaceably to assemble, and to petition the Gov- 
‘ ernment for a redress of grievances.” All laws 
which are or can be made for the government of this 
territory must be made by Congress. And we can 
no more pass an act, to operate here, which is re- 
pugnant to the principles and provisions of the 
Constitution, than we can, to operate in any other 
partof the Union. I cannot therefore but express 
my surprise at the declaration made by the gen- 
tleman from North Carolina, as well as others of 
a similar import. Gentlemen claim the exercise 
of power here, which is not only dangerous, but 
expressly denied us by the Constitution, which we 
are bound to support. 

Mr. G. W. CampsBeE.t rose with great reluc- 
tance, at this late hour, to detain the Committee 
that had so long been engaged in the investiga- 
tion of this subject; but he could not consent to 
give a silent vote on the question now under dis- 
cussion, while arguments were used which he 
considered untenable, and which, if unanswered, 
might be considered abroad as governing the de- 
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cision that should be made. He would therefore 
claim the indulgence of the Committee, while he 
submitted, very briefly, some of the reasons that 
would influence the vote he was about to give. 
In examining the subject he would consider the 
— with regard to the Constitutional power 
ongress may have to remove the seat of Govern- 
ment as separate and distinct from the question 
whether, in the present state of things, they have 
a Constitutional right to recede the territory, or a 
part of it, while the seat of Government remained 
within it. He proposed, therefore, to consider, 
first, whether Congress have power constitution- 
ally to carry into complete effect the proposed 
measure without first removing the seat of Gov- 
ernment; and, secondly, if they have such power, 
whether there exists at present such a state of 
things as requires the exercise of that power. In 
order to comprehend the first view of the subject 
that he had proposed laying before the Committee, 
it would be necessary to recur to the Constitu- 
tional provision on the subject, and to the acts 
that have taken place in pursuance thereof. By 
a clause of the eighth section of the first article of 
the Constitution of the United States, often al- 
luded to in this discussion, it is provided that “the 
‘ Congress shall have power to exercise exclusive 
‘legislation in all cases whatsoever over such dis- 
‘trict (not exceeding ten miles square) as may 
‘by cession of particular States, and the accept- 
‘ance of Congress, become the seat of Govern- 
‘ment of the United States,” &c. This was a 
Constitutional provision by which the power to 
exercise exclusive legislation, &c., might become 
vested in Congress upon certain events taking 
place. Let us now inquire what were these 
events? and we shall find by the terms of the 
provision, that, in order to vest this power com- 
pletely in Congress, two things only were neces- 
sary ; first, a cession by particular States of a dis- 
trict, (not exceeding ten miles square ;) secondly, 
the acceptance of such district by Congress as the 
seat of the Government of the United States. 
These things have taken place. A cession has 
been made of a district not exceeding ten miles 
square, by Legislative acts of the States of Vir- 
ginia and Maryland, (which need not now be re- 
curred to, not being in dispute,) and the said dis- 
trict was accepted as the seat of the Government 
of the United States by an act of Congress passed 
in July, 1790, and the territory of Columbia lo- 
cated pursuant thereto. The moment, therefore, 
that these previous requisites were complied with, 
the power to exercise exclusive legislation over 
such territory became vested in Congress by a 
Constitutional provision, and they could exercise 
it at any time afterwards at pleasure. They have 
accordingly assumed, and forsome years exercised, 
the power of exclusive legislation within the said 
territory. This power being once fully and com- 
pletely vested in Congress, by virtue of a Consti- 
tutional provision, (not as an individual that could 
alienate or abridge such powers, but as a body 
politic that cannot by their acts bind up the hands 
of their successors, or abridge their powers,) it 
cannot be divested from them, while the seat of 
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Government remains in such territory, by any 
authority inferior to that from which it was de- 
rived. They may omit to exercise it, and for the 
present relinquish the jurisdiction, but they can- 
not by any act prevent a future Congress from 
resuming it, if they should be disposed to do so, 
Nothing can effectually annul the authority of 
Congress to exercise exclusive legislation within 
this district, while the seat of Government re- 
mains therein, but an amendment to the Consti- 
tution, a revocation equally as strong as the grant 
that vested the power. He called upon gentle. 
men to show in what way a Constitutional power 
once vested in Congress could be transferred, or 
how the right to exercise it could be so discon- 
tinued as to prevent a future Congress from re. 
suming it by a repeal of the law, if the present 
Congress should pass one on the subject. He 
himself did not conceive it proper, or consistent 
with the fundamental principles of legislation, to 
give his assent to an act, the effect of which woul 
be an attempt to abridge the powers of a future 
Congress. He would now notice an argument 
used by a gentleman from Virginia last up on 
this subject, (Mr. Dawson,) which he believed 
when fairly examined would be consistent with, 
and support the position he (Mr. C.) had taken. 
That gentleman stated, that by the Constitution 
Congress had power to constitute tribunals infe- 
rior to the Supreme Court, that they had exer- 
cised that power and established circuit courts, 
and that Congress by a subsequent law abolished 
those courts, repealing the law by which they had 
been established, and hence he infers that Con- 
gress may recede the territory as they may repeal 
the act by which the exclusive jurisdiction of 
the same was assumed. He supposed the gentle- 
man would admit, that this or any future Con- 
ress could re-enact the Judiciary system that 
ad been abolished, or constitute other tribunals 
inferior to the Supreme Court, if they deemed it 
expedient so to do. This would not be denied. 
So far, therefore, as this case applied, he con- 
ceived it proved beyond a reasonable doubt, that 
should the present Congress relinquish the exclu- 
sive jurisdiction of this district, any future Con- 
gress could resume it at pleasure so long as it re- 
mained the seat of Government of the United 
States. For, as repealing the Judiciary law, and 
abolishing the circuit courts, did not deprive Con- 
gress of the power to re-enact the same system, 
or establish other inferior tribunals, neither would, 
by a parity of reasoning, a recession of the terri- 
tory, or a relinquishment of the exclusive juris- 
diction, deprive a future Congress of the power 
of resuming the same. In what situation will 
er put the people of this district by a recession ? 
f the position he had stated was correct, which he 
firmly believed to be the case, the States of Mary- 
land and Virginia would refuse to receive them as 
citizens, knowing that a future Congress may 
wrest them away from their control whenever 
they shall be disposed to resume the exclusive 
jurisdiction over them. It is admitted the States 
are not bound to receive them, and this power to 
resume the jurisdiction, which would still remain 
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ave Congress and the time that is spent in legis- 


ating for them—and would leave little room to 
charge Congress with keeping them in a state of 
slavery, in the bosom of a country enjoying the 
most perfect liberty of any upon earth. But the 
people of Columbia by being degraded are to be- 
come fit engines to enslave the rest of the nation. 
He was sorry such an alarm was sounded at this 
time, when, he presumed, there was little cause for 
it. Did gentlemen judge from the present state of 
those people, or did they look forward to a time 
when this place was to become a second Rome, 
prostituted and corrupted by luxury and vice, the 
grave of liberty, and the scourge of the rest of 
mankind? He trusted those days that produced 
such events were long since passed, and, in the 
present enlightened age, not likely toreturn. But 
whence, he asked, can proceed the danger from 
the inhabitants of Columbia? Are they more 
corrupt than the rest of the Union? Are they 
more ignorant, or less alive to their rights and 
liberties? He had no reason to believe that this 
was thecase. Is there any reason to suppose they 
will become enslaved under the government of 
Congress? Will those to whom are confided the 
rights and liberties of the whole Union, sacrifice 
the people of Columbia, by degrading them toa 
state of vassalage? Will not the members of the 
National Legislature bring with them the feelings 
of the people in the different parts of the Union 
from which they come? He presumed they 
would, and legislate for this district, in the same 
manner, as far as circumstances would permit, 
that they would for their constituents. If there- 
fore the people at large enjoyed liberty and equal 
rights, so would the inhabitants of Columbia; 
they had their rights and liberty guarantied to 
them by the Representatives of the whole nation. 

Mr. C. concluded by observing that the framers 
of the Constitution, and the State conventions that 
adopted it, who spoke the sentiments of the great 
body of the people of the Union, must have in- 
tended that there should be established a perma- 
nent seat for the National Government; and 
being convinced of this, from such high authori- 
ties, he would, by no act of his, countenance a 
measure, that would be likely to shake the confi- 
dence of the people in the public faith, give the 
appearance of instability to our national act, and 
finally tend to loosen the bonds by which the 
seat of Government was bound to this district. 
Believing the proposed resolution calculated to 
produce such effects, he had determined to vote 
against it, and he trusted that a large and decided 
majority of the House would coincide with him 
in opinion, and by rejecting the measure. quiet 
the alarms it had occasioned, and evince to the 

ublic that some reliance, at least, may be placed 
in the stability of Government. 

Mr. Ruea (of Tennessee.)—Having attended 
with pleasure to the discussion of the question 
now under consideration, I had designed as on 
every question heretofore, so also on this, to have 
given a silent vote, but I have felt myself con- 
strained to state the reasons which govern this 
vote. 


HISTORY OF CONGRESS. 


District of Columbia. 


952 


JANUARY, 1805. 








As this discussion may lead me to examine 
certain principles, I will take this opportunity to 
express my veneration for the superior wisdom 
which dictated them. 

At the time the Constitution of the United 
States became obligatory on the particular States, 
they were bounded by ascertained limits; the 
sovereignty, jurisdiction, and right of each par- 
ticular State, within its territorial limits, were 
secured, and the rights, privileges, immunities 
and franchises of the citizens were safe under 
the respective State constitutions. 

The constitution of Virginia, after stating a 
relinguishment of claim to the territories con- 
tained within the charters erecting Pennsylvania, 
Maryland, North Carolina and South Carolina, 
proceeds to declare that, “the western and north- 
‘ern limits of Virginia shall in all other respects 
‘ stand as fixed by the charter of King James the 
* First, in the year one thousand six hundred and 
‘nine; and by the public treaty of peace between 
‘the Courts of Britain and France, in the year 
‘1763; unless by act of this Legislature one or 
‘more governments be established westward oj 
‘the Alleghany mountains.” 

The words used in this clause of the constitu- 
tion of Virginia are, “shall stand as fixed,” 1 
evince that the limits of that State were unalter- 
able, except as in the same clause is provided. 

The constitution of Virginia, also declares ex- 
pressly that “the right of suffrage shall remain as 
exercised at present ;” the word “shall” is here 
again used, to evince that the right of suffrage 
was secured to every citizen, as an inalienable 
right, a right which, by the force of the terms. 
could not be surrendered. 

The third article of the declaration of rights 
and constitution of the State of Maryland de- 
clares that “the inhabitants of Maryland are en- 
‘ titled to all property derived to them from or un- 
‘der the charter granted by His Majesty Charles 
‘the First, to Cecilius Calvert, Baron of Balti- 
‘more.” And the fifth article secures the right of 
suffrage to the citizens. 

It would appear, by these express, unqualified 
declarations in the constitutions of the States o! 
Virginia and Maryland, that the territorial limits 
of those States were made fixed and unalterable. 
except as to the making one or more governments 
westward of the Alleghany mountains, provided 
for in that of Virginia; and it does not appear 
that any power is delegated in either of the sam 
constitutions, to alter or change the territorial 
limits of either State, (excepting that, by the con- 
stitution of Virginia, one or more governments 
might be established westward of the Alleghany 
mountains, ) or to cede any part of the territory 0! 
either to any other Power. There does not ap- 
pear in either of the same constitutions, any ex- 
pression of the public will, delegating power to 
cede away any of the citizens of either State, or. 
by a cession, to place them in a condition deprived 
of the rights of suffrage. 

But it may be objected that the cessions of ter- 
ritory and citizen inhabitants which are stated to 
be made, were made after the ceding States had 
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adopted the Constitution of the United States, | before whose presence, at whose command, every 
and that the Constitution being the supreme law | fabric that they have ‘hot ordained to be erected 
of the land, anything in the constitution of any | must fall and moulder intoruin. 
State to the contrary notwithstanding, therefore; The words of the Constitution are, “ WE,” 
the clauses and articles in the constitutions of the | emphatically. “WE, the people of the United 
States of Virginia and Maryland, before alluded | ‘ States, shall guarantee to every State in this 
to, so far as they would have reference to a por-| ‘ Union a republican form of government.” No 
tion of territory and citizen inhabitants to be ced-| book of political institute, ancient or modern, 
ed, were made null and void. can produce an expression of the public will equal 
It is acknowledged that this objection may ap- | to this. 
pear to have some claim to examination; but, if} By the word “State,” in this section, is not in- 
examined, it will appear to have no force. tended or signified mere soil or territory. No: 
It will be observed that there is no clause, sec-| by it is intended and signified a citizen-people, 
tion, or article in the Constitution of the United | inhabiting a territory bounded by limits ascertain- 
States imperiously commanding any particular | ed in their constitution. To these citizen-people 
State in this Union to cede territory to the United | comprising every State in this Union, we the peo- 
States for any purpose. An imperious command | ple of the United States have guarantied a repub- 
to cede territory could not be made. Thesecond | Jican from of government. 
article of the Confederation and perpetual Union | At the time the Constitution of the United 
of the United States declares that “each State| States became the supreme law of the land, the 
‘retains its sovereignty, freedom, and independ- | eople inhabiting what is now the District of Co- 
‘ence, and every power, jurisdiction, and right, | lumbia are presumed to have been, some of them 
‘which is not by this Confederation expressly | citizens of the State of Virginia, the residue citi- 
‘delegated to the United States, in Congress as-| zens of the State of Maryland. therefore, were re- 
‘ sembled.” spectively component part of those States, and 
This article operates as a guarantee by the| were embraced by the emphatical word “ WE,” 
United States to every particular State; and the | which stands first in the preamble of the Consti- 
second clause of the third section of the fourth | tution. They, therefore, being component parts 
article of the Constitution of the United States | of the States of Virginia and Maryland, guaran- 
declares that “nothing in this Constitution shall | tied to all the people composing every State in 
* be so construed as to prejudice any claims of the | this Union a republican form of government ; and 
*‘ United States or of any particular State.” Hence | all the people composing every State in this Union 
it may be inferred that this objection is without | guarantied a republican form of government to 
force. them. This guarantee was and is mutual and 
This objection will appear more untenable by | reciprocal. No citizen was excepted or excluded, 
an examination of the seventeenth clause of the | and it cannot be made to appear that any citizen 
eighth section of the first article of the Constitu- | is or can be excepted or excluded from the opera- 
tion, (the clause on which the claim “to exercise | tion of this principle declared in this fourth sec- 
exclusive jurisdiction in all cases whatsoever,” | tion of the fourth article of our Constitution. 
&c., in the District of Columbia is bottomed,) the} This principle is capable of further i!lustration, 
words used in this clause are not imperious—they | evincing its power in aid of the State consti- 
do not command any particular State or States | tutions. 
to cede territory to the United States; neither do| The citizens composing every State in this 
they impose an imperious necessity to accept such | Union who have made and ordained a constitu- 
cession from any particular State. tion, have, by that constitution, mutually guaran- 
This clause indirectly presents a proposition to | tied to each other a republican form of govern- 
the particular States; the words used are, “over| ment. At this point, the Constitution of the 
‘such District (not exceeding ten miles square) | United States and the constitution of each par- 
‘as may, by cession of particular States, and the | ticular State meet and continue to protect every 
‘acceptance of Congress, become the seat of the | citizen of every State in this Union in the pos- 
* Government of the United States ;” by this mode | session and exercise of his liberties, privileges, 
of expression, it is evident that it was understood | and franchises, under a republican form of gov- 
that every particular State had the right, under | ernment. 
its own particular constitution, to reject this prop-| _If, then, these things be so, no good reason can 
osition. — be urged why any section of citizens shall be re- 
Hence it may be concluded that the articles | tained and confined under the dominion of a prin- 
and clauses in the constitutions of the States of | ciple hostile to the grand principles which form 
Virginia and Maryland, before alluded to, are not | the basis of the American Republic. As has 
impaired by the Constitution of the United States. | already been observed, there does not appear to 
n the fourth section of the fourth article of the | have been any imperious necessity compelling any 
Constitution, it is expressly declared that “the | particular State to cede territory and the citizen- 
‘ United States shall guarantee to every State in | inhabitants. There does not appear to have been 
‘this Union a republican form of government.” | any imperious necessity comspell ing: tie sbeepGiaine 
This is a strong expression ; when it is recollected | of any such cession; but it is understood that the 
by whom it is made, it will appear stronger. It| States of Virginia and Maryland have made ces- 
is the voice of the sovereign people of this Union, | sions of territory composing the District of Co- 
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lumbia and the citizen-inhabitants thereof to the| their assent to the cession. Their assent was ne- 
United States, and they have been accepted, and | cessary—it was obtained. The rte was ceded 
by that acceptance many thousands of citizens | for those purposes expressed in the Constitution, 
have been deprived of rights and privileges, the | and for those purposes only did the people consent 
pernreren and exercise of which, under a repub- | to relinquish their sovereign rights. What were 
ican form of government, were solemnly guaran- | those purposes? That the ceded territory should 
tied to them. | be the permanent seat of the Government of the 

If there has been a splendid departure from | United States, and that Congress should exercise 
principle to obtain an object not yet known, more | exclusive legislation over it. ‘These were the ex- 
than is the benefit from the cession resulting to | press terms upon which the cession was made and 
the United States, to any particular State, or to| accepted by Congress, and will it now be said that 
any citizen in this Union, it may be most advisa- | we can transfer or barter away these people like 
ble to return, and to remove any impediment that | cattle? No, sir; they still have rights which 
may prevent the free operation of a republican | they cannot be deprived of, without a shameful 
form of government. vialanlon of justice and public faith. How have 

With this view of the subject, I shall vote in | these resolutions been introduced? Has the State 
favor of the resolutions, impressed with an assur- | of Virginia or the State of Maryland expressed a 
ed, solemn belief that it is my duty so to do. | desire that a retrocession should take place? | 
What remains is, to offer my grateful acknow- | believe not. Have the people of the District who 
ledgments for the attention with which I have | are to be affected by it petitioned in its favor? 
been honored. No; but the reverse is the fact. Resolutions have 

Mr. Lewis.—Mr. Chairman: Hitherto I, hav- | been received from the town and county of Alex- 
ing been silent upon the question under consider- | andria denying the right of Congress to transfer 
ation, have been too much indisposed to do justice | them without their consent; petitions have been 
either to myself or the importance of the subject. | received from Georgetown and the City of Wash- 
After the very lengthy and able investigation of | ton against it, and not one person in the Districi 
the resolution upon your table, it is with great un- | has come forward and complained of not being 
willingness that I intrude upon the Committee at | restored to his “long lost liberty.’ And I would 
this late hour, when their patience must be ex-| ask whether the wishes of the people ought not 
hausted, and when it is not probable that much | to be regarded; and whether Congress will retro- 
new light can be thrown upon the subject. But | cede them in defiance of their will? I trust not. 
upon a question so very interesting, and in itscon- | If Congress possess the power to transfer them to 
sequences so important, I am desirous of assigning | the States of Virginia and Maryland, they can 
some of the reasons which have determined me | transfer them to any other State in the Union, or 
to give to these resolutions my decided negative. | (as the gentleman from Maryland, Mr. Dennis. 
I am opposed to the resolutions for a retrocession | has said) to the Emperor of Hayti. I trust that 
of the District of Columbia, or any part of it, for | no gentleman of the Committee would be willing 
two reasons: first, because, in my opinion, Con-| to do the latter. But gentlemen have said that 
gress do not possess the Constitutional power to | the people of the District were troublesome to 
pass them; and, secondly, because (even admit-| Congress. I never expected, sir, to have heard 
ting they possessed the power) it would be inex- | such a declaration upon this floor. The people 
pedient. I consider that, if the retrocession should | have a right, by the Constitution, to petition for 
take place, that a removal of the seat of Govern-| a redress of their grievances, and Congress is 
ment would certainly follow, and the fundamental | bound to listen to them; for, although deprived 
principles of the Government would be shaken to | of an immediate representation, yet they are still 
the centre. Such a measure I will never consent | the people of the United States, and, as such, are 
to sanction, and while I have the honor of a seat | entitled to all the privileges of the Constitution, 
in this House, my voice shall be raised against it. I | except that of being represented. If because the 

















will never vote for a measure that shall in the most | people are troublesome we are to transfer the Dis- 
distant manner have a tendency to impair the prin- | trict, the same reason might be assigned in favor 
ciples upon which this Districtis based. Before Con- | of ceding any State to a foreign Power. But 
gress can retrocede the District, or any part there- | why, let me ask, sir, do not gentlemen propose a 
of, not only the States of Virginia and Maryland, | retrocession of Louisiana? Surely that province 
but the people of the District, must give their con- | has been more troublesome than the District of 
sent. The latter certainly had a right to the ben- | Columbia, and the rospect is that it will be twen- 
efits of the Constitution,and cannot be transferred, | ty times more so. But it is urged, as an argument 
without their consent, to any State whatever. | in favor of the retrocession, that the District is 
But the gentleman from Georgia (Mr. Earty) | small. And are we, Mr. Chairman, arrived at 
has said that the people of the Territory of Co-| that period when justice shall be measured and 
lumbia had not been consulted when they were } limited by miles and bounds? If this be the case. 
ceded to Congress, and that therefore their consent | then the little State of Delaware will, when com- 
was not necessary on this occasion. Is this cor-| pared with the State of Virginia, only be entitled 
rect, sir? No; itis nota fact that they had no| toa proportion of justice as one is to twenty-two. 
voice in the cession. They were represented in | This, I hope, is not the case yet. 

the Convention which ratified it, and they were} The expense of legislating for the District has 
represented in the State Legislatures who gave | also been urged; but, in my opinion, it is neither 
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troublesome nor expensive. If Congresshavede-| Mr. Wixtiams, of North Carolina: Mr. Chair- 


voted some time to the affairs of the District, it | man, the length of time which has already been 
must be recollected that they have devoted more | occupied in discussing the resolutions now under 
to a number of individual cases. Will gentlemen consideration, would have prevented me from say- 
look at the case of Amy Darden’s horse, about | ing anything at this late hour, but from some ex- 
which more time has been spent than about all | pressions which gentlemen have made use of by 
the business of the District. I lament that the | saying, that those who were opposed to the reso- 
claim of this poor woman (which I have always | lutions had in a measure given up the Constitu- 
considered just) should still be a subject of legis- | tional objection, therefore they could see no solid 
lation and remain unpaid; but it has never been | reason why they ought not to be adopted. But I 
contended that the expense of legislating should | did not understand that objection was abandoned, 
revent persons from having justice. Gentlemen | and for my own part I consider that if the reso- 
lava deplored the degraded situation of the people | lutions do pass they are contrary to the true mean- 
of this District. I acknowledge, sir, they are ina | ing of the Constitution. Under these considera- 
degraded situation; not because Congress exer- | tions I hope I shall be indulged whilst I offer to 
cised exclusive legislation over them, but because | the Committee some remarks, and state my ideas 
they contended for the right to transfer them | on that clause of the Constitution which has so 
without their consent, like so many cattle, (or | often been read and commented on. 
slaves and nonentities, as they have been termed | The first article and eighth section of the Con- 
by gentlemen.) But how will the people in the | stitution, declaring the powers of Congress, in the 
county of Alexandria be restored to their “long | last clause, says that Congress shall exercise 
lost liberty” by a retrocession to Virginia? Do | exclusive legislation in all cases whatsoever over 
not gentlemen know that in Virginia none but | such district (not exceeding ten miles square) as 
freeholders have the privilege of voting, and but | may by cession of particular States, and the ac- 
a small proportion of the people would be restored | ceptance of Congress, become the seat of Govern- 
to that inestimable right, and would be precisely | Ment of the United States. And we are now told 


in the situation in which they are at present in | by those who wish to recede this district, that, al- 
that respect ? though the States of Virginiaand Maryland have 
After the able arguments which have been ad- | ceded to the Congress of the United States this 
duced against the resolutions, I will not detain | district, and it has been accepted, that Congress 
the Committee with any further observations, but | Cam now recede whatever they think proper ; this 
will content myself with giving to them my de- | position I deny, and will endeavor to state what 
cided negative, and hope a majority of the Com- I think to be the true construction of that section 
mittee will not be found to sanction a measure | Of the Constitution. The powers which are dele- 
fraught with such pernicious consequences. gated to Congress in the eighth section may be 
exercised or not, but the power still exists in Con- 
gress, and I take it that Congress cannot by an 
Tuorspay, January 10. act of their own destroy the powers delegated to 
The House proceeded to consider the amend- | them by the Constitution; if they can it would be 
ment proposed by the Senate to the bill entitled | a useless instrument. But gentlemen have said 
“An act to amend the act, entitled ‘An act for | that it would be very absurd if Congress could not 
the government and regulation of seamen in the | repeal any law which they have passed; they 
merchants’ service:” Whereupon, the amend- | certainly can, but does it follow from that, that the 
ment, together with the bill, was committed to | power ceases which was given by the Constitu- 
the Committee of Commerce and Manufactures. | tion? No, sir, it still remains discretionary in 
Ordered, That the committee to whom was re- | Congress to exercise whenever necessary. I shall 
ferred, on the fourth instant, a remonstrance and | therefore contend that the clause of the Constitu- 
petition of the representatives elected by the free- | tion under which this district was formed depends 
men of the Territory of Louisiana be discharged | on the same principle; tliat is, it cannot be re- 
from the consideration thereof; and that the said | ceded and changed at the will and pleasure of 
remonstrance and petition be referred to the com- | Congress. I believe the convention by inserting 
mittee appointed on the twetfth of November last, | that section intended there should be a permanent 
on “so much of the Message of the President of | seat of Government, although they did not fix on 
the United States, as relates to an amelioration of | the particular place where it should be, but left it 
the form of government of the Territory of Lou- | in the power of Congress to carry that clause into 
isiana ;” that they do examine the matter thereof, | operation. This has been done by a cession from 
and report the same, with their opinion thereupon, | the State of Virginia and Maryland, and accepted 
to the House. by veoeeene that clause, therefore, ane now 
made complete as any of the preceding clauses 
DISTRICT OF .COLUMBIS. in that section, it is Gouin binding on us, as 
The House again resolved itself into a Com- | much so as if the district had been laid off by the 
mittee of the Whole on a motion of the twenty- | convention. 
ninth of November last, “to recede to the States| But we are told that this district has been 
of Virginia and Maryland the jurisdiction of such | formed by an act of Congress, and of course they 
parts of the Territory of Columbia, as are with- | can dispose of it at pleasure. I admit it required 
out the limits of the City of Washington.” Legislative aid for its completion; and all the 
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powers which were contemplated under that} not examined the laws by which Congress were 
clause being completely vested in Congress, they | invested with the jurisdiction of this District, and 
are bound by it as much as any other part of the | I am confident they cannot show any act of Con- 
Constitution. Will not, then, a recession of this | gress assuming the jurisdiction, except the act of 
district destroy the object intended by that sec- | Congressin 1790. Itappears that after the States 
tion, because, without this district, Congress have | of Virginia and Maryland had made provision 
no power to exercise exclusive legislation, and | agreeably to the Constitution for the cession of this 
that clause will be a mere nullity? There is an-| District, by an act of Congress passed in the year 
other reason why I think Congress have no power | 1790, a district not exceeding ten miles, to be lo. 
to recede this district. When the Constitution of | cated as hereafter directed, shall be, and the same 
the United States was adopted, it was well un-| is hereby, accepted for the permanent seat of Goy- 
derstood that such a district, not exceeding ten | ernment of the United States; and, sir, the mo- 
miles square, would be laid off for the seat of | ment Congress passed that law, their jurisdiction 
Government. I therefore think that Congress | was complete. For, although they did not exer- 
have no more power to recede or dispose of it | cise the jurisdiction, the power was vested in them, 
than any one of the States which have been | and provision was made for the government ani 
formed and admitted into the Union, by an act of | regulaiion of the District by enforcing the laws 
Congress, agreeable to the fourth article and third | of Virginia and Maryland until Congress shoul 
section of the Constitution. If, then, this district | otherwise provide. 
stands upon the same principle as the new States,|_ The reasons which the friends of the resolutions 
gentlemen will not contend that they can dispose | have advanced why we ought to recede the juris. 
of those States at pleasure, for having been ad- } diction, are, that these people in this District have 
mitted into the Confederation, they stand upon | no rights secured to them under the Constitution, 
the same footing with respect to being transferred | and that it is too troublesome and expensive to 
as any of the States, which were in existence at | legislate for them. Let us examine and see whe- 
theadoption of the Constitution. If,therefore,Con- | ther these are sufficient reasons for Congress to 
_ have no power to dispose of one of the| recede the District. Gentlemen have asserted that 
tates belonging to the Union, except in cases of | Congress are the absolute masters over these peo- 
extreme necessity, for the safety of the nation, | ple, possessing powers more despotic than any o! 
they cannot this district, both being formed agree- | the monarchs of Europe, and in order to relieve 
ably to the express provision in the Constitution. | them from their degraded situation, which is so 
To prove this, they have referred to the fourth | repugnant to the principles of cur free Govern- 
article and third section, which says, that Con-| meat, they wish to restore them to their former 
gress shall have power to dispose of and make all | state of liberty and independence. If gentlemen 
needful rules and regulations respecting the ter- | had examined the Constitution, they would not 
ritory or other property belonging to the United | have made these assertions; for, to my mind, there 
States. But, Mr. Chairman, if gentlemen will | cannot bea doubt but there are certain rights and 
strictly examine that clause of the Constitution | privileges secured to the people in this District, 
they will see it does not apply to the question now | under our Constitution, which Congress have no 
before us, it only relates to the territory belong- | more power to violate than they have the rights 
ing to the United States; for the boundary was | which are secured to the several States. 
laid down before the adoption of the Federal Con-| In the first article and ninth section of the Con- 
stitution, and it was well known there was a vast | stitution it is declared that the privilege of the 
extensive territory which Congress would have | writ of habeas corpus shall not be suspended unless 
to dispose of, which they are continually selling, | the public safety may require it; no bill of attain- 
and extending our territory, by extinguishing the | der or ea post facto law shall be passed ; and can 
Indian claims, and that is the true reason why we | gentlemen deny that those rights are extended to 
see that clause inserted in our Constitution. the people in this District? Certainly not; be- 
Gentlemen have contended that the receding | cause the limitation of the powers of Congress is 
the jurisdiction of this District has no connexion | general, and not confined to any particular State 
with the removal of the seat of Government, and | or district in the Union. Further, in the articles 
they have no such intention. I have no reason | in addition to and amendment of the Constitution, 
to doubt the declarations of gentlemen, but if the | there are a number of rights secured to these peo- 
resolutions which they are in favor of should be | ple. Congress can make no law respecting the 
adopted, it will have the same effect; because, if | establishment of religion, or abridge the freedom 
Congress can dispose of the District at pleasure, | of speech or of the press. In fact, these people 
our seat of Government will be afloat; andalthough | are equally secure in their persons and property, 
there may not be a majority of the members now | by a fair and impartial trial by jury, under the 
in Congress who wish to remove the seat of Gov- | Judiciary Establishment in this District. But great 
ernment, a few years hence there may be; and if | stress has been laid on the clause giving exclusive 
the Constitution has no control over us, that clause | legislation to Congress; and I cannot for my pat! 
is useless, and our seat of Government will be re- | see, that because Liongeon have a right to exclu- 
moved at the will and pleasure of Congress. We | sive legislation over a district, they can exceed the 


j express limitation of their powers. I think not. 


are further told that the jurisdiction of this Dis- 
trict was not assumed antil after Congress removed | And the mighty cry we have heard about the de- 
graded situation of these people is merely ideal ; 


in the year 1801; but gentlemen certainly have 
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' from the State of New York made an attempt 


_ and Georgetown, but the City of Washington 


_ dulgence of the Committee, while I take a view 
' of the resolution on your table, which contem- 

plates a retrocession of all the federal district, ex- 
_ cept the City of Washington. The advocates 
' for the resolution in vain attempt to prove the 
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they are secure under our Constitution, and per- District of Columbia is a legitimate child of the 
fectly content with their present situation. nd | Constitution ; although a refractory and expensive 
I consider, that, because these people are trouble- | one, yet it is, In my Opinion, premature and 
some, and it costs the United States something to | unwise for a parent to neglect, or refuse to foster 
legislate for them, is no reason for us to recede | his legitimate offspring. At the same time I de- 
this Distriet; for the same might apply to any | plore as much as any gentleman on this floor, the 
other part of the Union. And if this District is | unpleasant situation of the citizens of this district, 
such a monstrous evil which exists in our Govern- | with regard to their deprivation of the elective 
ment, and a nuisance, we ought to get rid of it | franchise. It is one of those evils that grows out 
in a different manner than is now proposed—by | of our Constitution, and we must yield to it, as it 
amending our Constitution; because it was formed | is a less evil than to make frequent innovations 
under that instrument. And believing as I do,|on the Constitution and laws of our country, 
that our seat of Government is permanently fixed | which never fail to weaken the reins of Govern- 
by our Constitution, and although these resolu- | ment. Mr. Chairman, these are the principal 
tions do not ge immediately to the removal of the | motives that will induce me to give my vote 
seat of Government, they settle the general prin- | against the resolution. 

ciple whether the Constitution does bind us or not,} Mr. Sranrorp.—The gentleman behind me, 
I therefore hope they will be rejected. from Rhode Island, does me honor, to besure. He 

Mr. Stanron.—Mr. Chairman, I ask the in- | acquits me of any intention of a removal of the 
seat of Government. But says, however, he can- 
not help thinking a little about the beauties of 
Edenton—the beautiful spots about that town. 
Mr. S. was at a loss to understand well the applica- 
tion of the gentleman’s inuendo. He did not 
know for his part anything about the beauties of 
Edenton. He had never been in that town in his 
life. The allusion, therefore, could have no refer- 
ence to him. Having disavowed, early in the 
debate, the least intention of that kind, he thought 
it might have sufficed, but if it would do, he would 
again declare as the mover of the resolutions, 
that to remove the seat of Government would be 
one of the last votes he would give. Asa pledge 
that such was not his intention he had consented 
that the city itself should be excepted from the 
intended cession, and not from any idea that its 
jurisdiction was necessary or could be retained 
to the General Government with advantage, for, 
indeed, he believed the contrary. 

Being up, he said he would just observe in an- 
swer to the gentleman from Connecticut, (Mr. 
Gopparp,) who had expressed some surprise at 
the opinion that the people of this district held no 
rights but those of courtesy, and, to evince the 
contrary, had read the third amendment of the 
Constitution, intended to protect religion, the 
press, and the right of petition. He would ac- 
knowledge he had advanced such an opinion, and 
still believed he was right. Congress had the ex- 
clusive right of legislation over this district in all 
cases whatever, and consequently could, if they 
thought proper, pass an alien or sedition law to 
operate within the district. The eighth section 
of the first article gave Congress sole and exclu- 
sive power in so many words, and these formed 
an exception to the general system, a kind of po- 
litical death-warrant to the people of this a 
The amendment read, therefore, can only apply 
generally to the people of the States, but not to 
any within these devoted bounds. The saving 
clauses of the Constitution were intended for 
others, not forthem. They were in his opinion 
excluded from all the boasted privileges of citizens 
of the United States. 

The gentleman from Pennsylvania, (Mr. Lucas, ) 
who had been esteemed for ingenuity on most 








constitutionality and expediency of the measure. 
I shall waive any observations on the ground of 
constitutionality, and will endeavor to confine 
myself to the question merely of expediency. Mr. 
Chairman, I confess I do not perceive the utility 
of this resolution; but, on the contrary, plainly 
foresee the serious evils that will inevitably re- 
sult from its adoption. An honorable gentleman 


to show the propriety of the resolution on your 
table; he frankly told the Committee he was not 
only willing to make the recession of Alexandria 


also, and that he had no objection to the removal 
of the permanent seat of Government. I thank the 
gentleman for his candor. I have believed, from 
the moment the resolution was offered to the 
House, that it meant something more than merely 
the retrocession—that it was introduced as an 
opening wedge, for the removal of the seat of 
Government; although I am free to declare, that 
I verily believe the mover of the resolutions was 
actuated by pure motives, and does not wish a 
removal of the present seat of Government, yet 
it is very probable that other gentlemen are aiding 
the measure with that view. The gentleman from 
Virginia, who I now see in his seat, supported 
the resolutions with such ingenuity and talents, 
that he almost persuaded me to become a convert 
and sign his Koran; though he was unfortunate 
in having a bad cause, yet he managed it admira- 
bly, and merits much praise. The honorable 
gentleman from Georgia, who spoke early in this 
debate, took occasion to quote part of an excellent 
prayer, one of the best in the world. He said 
“Lead us not into temptation ;” I beg leave to re- 
peat the following part of this inimitable prayer, 
“But deliver us from the evil of adopting this 
resolution,” which is pregnant with many evils. 
Mr. Chairman, as the subject and patience of the 
committee is already exhausted, I will not trouble 
them longer, but conclude by observing that the 
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occasions, certainly was not as happy as usual 
upon the present. He had dwelt much upon the 
preamble to the Constitution, to show that some 
rights still remained to the inhabitants of the dis- 
trict, and had read with some emphasis the be- 
ginning words, “ We, the people.” Now these 
words were certainly the most unhappily selected 
of any in all the Constitution. No person in the 
district can read those words with application to 
himself. They can never read only as the sad “ me- 
mento” of what these people once were. “ We, 
the people of the United States,” are words im- 
plying the free agency and sovereign sway which 
they, the people of the United States, have re- 
served to themselves in their own Government. 
Their voice when heard must be obeyed, but 
what voice have the inhabitants of this district ? 
What were they intended to have? None, in his 
opinion. And yet we hear much about their 
nights, a people disfranchised, entirely divested of 
all agency in their own affairs, have rights! Sub- 
jects at the will and pleasure of Congress; and 
yet rights to claim and assert! He believed they 
were without any, or the shadow of any. The 
different speakers upon that occasion had attempt- 
ed to show rights of an implied or constructive 
kind; but, for his part, he thought the Constitution 
would not bear any such construction, at any rate 
none had been given satisfactory to him; nor in- 
deed could he be persuaded that the framers of 
that otherwise happy instrument intended that 
they should have any. 

e had nothing more to say than to express 
his consolation, that a much stronger vote was 
like to be given in favor of the resolutions on the 
present, than had been on the former occasion, 
and that it was his earnest hope and wish that 
the subject would not be suffered to sleep. 

Mr. Smiuie advocated, and Messrs Hucer and 
CLAIBORNE opposed the resolutions; when the 
question was taken on agreeing to the first reso- 
lution, for receding that part of the District for- 
merly attached to Virginia, and passed in the 
negative—yeas 42, nays 62. 

he question was then taken on the second 
resolution, for receding that part of the District, 
excepting the City of Washington, formerly at- 
tached to Maryland, and passed in the negative— 
yeas 42, nays 65. 

The Committee then rose, and reported their 
disagreement to the resolutions. 

The House immediately took the report into 
consideration. 

Mr. Aston said, he did not rise for the purpose 
of entering into a lengthy discussion of a subject, 
which has already occupied so much time; in his 
opinion much more time had been consumed, than 
the importance of the subject merited. 

Although, in Committee of the whole House, 
there had appeared to be a considerable majority 
against the resolutions for receding the District of 
Columbia, to the States of Virginia and Maryland, 
yet he had a hope that the House would not con- 
cur in the report of the Committee of the Whole, 
on the first resolution, which only went to the re- 
cession of that part of the district which lay on 








the other side of the Potomac, to the State of Vir. 
ginia. Most of the reasons which gentlemen ha 
urged against the recession, had been bottome( 
upon an idea that this measure was only a step. 
ping stone to the removal of the seat of Goverp. 
ment from this place altogether. 

Those objections could not have any weigh 
provided that part which formerly was a part o' 
the State of Maryland was retained. He believe; 
some gentlemen had voted against the resolutions 
under an impression, that the friends to the re. 
cession had it in contemplation to remove the sea; 
of Government. Mr. A. said, he would only ap- 
swer for himself, that no such idea had entered 
his head ; he had no desire ever to see it removed 
from this place, and was he now called upon 
give a vote for a permanent seat of the Gover. 
ment of the United States, it would be for thi: 
place, in preference of any other; to remove ;: 
from this place would be one of the last votes he 
should think of giving. 

He felt at this time indifferent as to the secon( 
resolution, which was, to recede to the State oj 
Maryland that part of the district which wa: 
taken from that State; he hoped that gentlemen 
before they decided finally upon this question 
would take into view the real situation of the peo- 
ple and the district. The district was composed 
of a people, who had been heretofore governed by 
laws passed by two different States; they were 
separated by the river Potomac; their manner: 
habits, intercourse, and trade, were very different; 
their separate interests and wants were as difler- 
ent as those of almost any two States in the Union; 
that no one uniform system of laws would satis!) 
them; that so long as they were under the imme: 
diate control and government of Congress, strile 
and discontent would be the inevitable conse- 
quence. A great deal had been said about the 
sentiments of the people of the district, and tha 
they were very much opposed to being receded; 
whether this was a fact or not, he did not preten/ 
to say, but he verily did believe, if the recession 
of that part of the district which lay on the other 
side of the river was made, and the people restored 
to Virginia, that in a very little time they would 
become much better satisfied, than they now were. 

Mr. Bepincer.—This question has been so full) 
discussed, that I have not the vanity to think tha 
I shall be able to change the vote or opinion of 2 
single member of this House. But as it is an im- 
portant question, and as I believe attempts will bi 
made, and have already been made to mislead the 
public mind, by pretending to explain the motives 
of those who are in favor of the resolutions, there- 
fore, to prevent as far as I can a mischief of this 
kind, I am induced now to come forward brietl) 
to declare my opinion. I deny having any 1- 
tention to remove the seat of Government from 
this place, and my vote on former occasions wil! 
justify the assertion. I am unwilling to sacrifice 
the vast sums of money which have been ex- 
pended here on the public buildings; I am also 
unwilling to sacrifice private property and nation- 
al confidence, and all this without obtaining an) 
advantage to the Union. I am,and have unl 
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formly been, a friend to this place as the seat of 
Governinent, and being so, I will do all I can to 
support the Constitutional rights of the citizens of 
the territory ; and in voting for the resolution, I 
hope I am acting in conformity to the declared in- 
tention and spirit of the Constitution, which re- 
quires us “to secure the blessings of liberty to 
ourselves and our posterity.” 

Much has been said on the constitutionality of 
this question. The Constitution has on this ques- 
tion been examined with the utmost attention; 
but I believe not one single sentence has been 
found, which (without a forced construction ) is 
in opposition to this resolution, but, on the con- 
trary, I think the spirit as well as the letter of 
the Constitution grants this power. The third 
section of the fourth article reads thus, “Congress 
shall have power to dispose of and make all need- 
ful rules and regulations respecting the territory 
or other property of the United States;” and if 
We attempt to secure the blessing of liberty to 
ourselves and our posterity, I believe this resolu- 
tion will afford us an opportunity; and although 
I am certain my vote will be recorded with the 
minority, I still feel a conscious satisfaction in the 

ropriety of my vote. I will not refuse to the 
inhabitants of eighty-four square miles out of one 
hundred, the territory of Columbia, (computing 
the city at four miles square, or sixteen square 
miles,) I will not by my act deny them the right 
of suffrage or representation, so long as I think 
the spirit of the Constitution and the principles 
contained in the declaration of rights may be 
violated thereby. Tothe many objections which 
have already been made against continuing this 
territory in this degraded situation, I will add 
one more, which is, I think it is a bar to its popu- 
lation; and whether the granter or the refuser of 
equal rights, is its greatest friend, is a question 
I think) not hard to determine by a republican; 
for my own part I would not wish to live in a 
territory, to raise a son in it, who should thereby 
imbibe the servile principles of slavery from his 
infancy, and I have no doubt but there are many 
who will on this account remove from it, or, being 
out, will be willing to stay there. When we con- 
sider this place as a permanent seat of Govern- 
ment for the United States, (for the happiest peo- 
ple in the world,) and this House the school of 
pone to teach our youth the art of virtuous 
egislation, and where the true spirit of liberty 
ought to dwell, shall we here refuse to cher- 
ish the principles which made us an independ- 
ent nation, and doom this place (of all others 
on the continent) the first to perpetual slavery? 
I hope not. Wouldsuch a condition help to form 
a more perfect union, establish justice, or insure 
domestic tranquillity? I think the contrary will 
be the result, and so far as the experiment has 
already been made, this truth cannot be doubted; 
this territory not being secured in any State rights 
by the pale of any constitution, in the case of a 
bad administration might become a bone of con- 
tention, the seat of usurpation, and an asylum for 
all those villains who might flee from justice, as 
they might here meet with protection; as the 
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rights granted to States by the Constitution to 
demand from States criminals who flee from jus- 
tice, does not apply to this territory ; add to this 
the power of a disaffected party, and it will be 
difficult to calculate the extent of the evils which 
may arise from one, which at first view, to many 
may appear at present but small. For these and 
many other reasons, I am opposed to the report 
of the Committee of the Whole, and in favor of 
the resolution. 

Mr. Dennits.—The discussion of the principles 
involved in the resolution has taken a wide and 
extensive range in the Committee of the Whole, 
and the subject has generally been considered as 
exhausted. In the outset of that discussion, in a 
reply to the author of the resolution, I hastily sug- 
gested to the Committee what appeared to me the 
prominent points involved in the proposition; and 
without going much into illustration of my own 
propositions, contented myself with the expecta- 
tion that they would be enforced by other gentle- 
men of more ability than myself. In this expect- 
ation, I have not been disappointed, and it was 
therefore that I have sat as a silent and attentive 
observer of the several speakers, who have done 
me the honor of noticing my remarks, and have 
heard some of them perverting arguments which 
were used and others ascribing to me such as were 
never expressed, without an intention to reply. 
But, I have perceived, thatasthe discussion inCom- 
mittee embraced at the same time both resolutions, 
some gentlemen voted then under the idea of 
voting on the two resolutions together, and are 
inclined to vote differently in the House on the 
first resolution from their vote in Committee. I 
must therefore be pardoned, for reminding them, 
that every objection on the ground of constitu- 
tionality, expediency, and of violation of private 
right, applies as forcibly to a recession of part, as 
to the whole. and will claim the indulgence of the 
House whilst I make some remarks in reply to the 
observations of some of the speakers, in support 
of the resolution. 

To attempta reply to them all, and to recapitu- 
late all the leading arguments against the resolu- 
tions, would not be admissible at this late hour of 
theday. Ishall confine myself toreplying tosome 
prominent observations, and to the statement and 
illustration of such propositions as result from and 
gotorefutethem. Inall discussions of this nature, 
those who hold with the weaker side of the ques- 
tion, choose to misconceive the strong points of 
their adversaries, or cautiously to avoid them. It 
is necessary, therefore, that I should distinctly state 
the primary objections to the resolution, on the 
Constitutional question; and when this is done, 
it will be seen, that after all the fine and meta- 
phorical speeches of our opponents, few of them 
have touched at all the real point in controversy : 
that they have confounded together, the cession 
and acceptance of the district, or the object on 
which the exclusive legislation of Congress is to 
be exercised, with the power to exercise, at any 
given time, their exclusive legislation. And be- 
cause they see that Congress may omit to exercise 
any given legislative power at any particular pe- 
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riod, over a standing object of legislation, have 
very logically concluded that they may alienate 
that very object of the legislative power itself. 
Here let me tell these gentlemen, once for all, that 
Ido not deny the power to repeal the act of as- 
sumption, but that this repeal does not, and can- 
not reannex the territory and its jurisdiction to 
the States to which it formerly belonged; and 
that the motion before us is not to repeal the act 
assuming and exercising the jurisdiction, but pro- 
poses to divest us of the territory itself, which is 
the subject of the exclusive legislation of Con- 
gress. 

Believing that Congress were limited in the 
exercise of their powers by the Constitution, not 
only in relation to the number of the objects, but 
also in the extent of their power over any given 
subject, I have called on those who have hereto- 
fore expressed their enmity to constructive pow- 
er, to show me the authority for divesting them- 
selves and their successors of one of the standing 
objects of the legislative power. The gentle- 
man from Virginia (Mr. Eppes,) first up in reply, 
contented himself in a great degree, with railing 
at the errors of the Convention—their folly and 
their wickedness, in inserting into the very heart of 
our political systems, that cancerous principle, 
which, unless speedily suppressed, must soon con- 
sume the very vitals of national liberty. Having 
exhausted the stores of his imagination on this 
subject, he at length thought it necessary to offer 
some reason and authority for the exercise of so 
strange a power. Admitting no express power is 
to be found, he enters into the wide field of con- 
struction, and tells us that it is incidental to sov- 
ereignty. That, by the definition of the best wri- 
ters, legislative power and the sovereign power are 
convertible terms, and that it is one of the inci- 
dents of sovereignty to alienate territory. [Here 
Mr. Eppes rose to explain.] Mr. Dennis, after 
hearing the explanation, said, he still understood 
the gentleman, if he was understood by him at all, 
as inferring the power from the supposed converti- 
bility of sovereignty and legislative power. 

I do not deny that in some countries, the sov- 
ereignty and legislative power are the same, and 
that it is an incident to alienate territory and ju- 
risdiction. But ours isa limited legislative pow- 
er, and the power which we possess is more re- 
stricted than even that of the States. For, as it 
relates to State authority, all power is delegated 
except what is prohibited; but the reverse of the 
proposition is true as relates to the General Gov- 
ernment. I do not deny tye right to sell territo- 
ry, but par power to sell a legislative power, a 
right of exclusive legislation, vested by the Con- 
stitution, for a particular purpose, and not con- 
templated as an object of barter, and of sale, or 
donation, is what I do deny. 

The two gentlemen from Pennsylvania, (Messrs. 
Finpiey and Smitie,) are next in order on the 
Constitutional question. The former gentleman, 
whose eee stored with the fruits of a 
long experience in egislative life,I have been 
taught every day more and more to appreciate, 
commenced his remarks, by telling us there was 





no question before us but that of expediency ; that 
the constitutionality of the proposed transfer. 
was a self-evident proposition. I confess, sir 
I should have been better satisfied, and shou) 
have thought it more conformable with the habits 
of that gentleman, to have undertaken to demon. 
strate a proposition which his friends, at least. 
thought required some argumentative support, 
than in assuming, as conceded, the very point in 
controversy. But, although he considered it ap 
axiom, and too plain to be reasoned upon, in the 
outset of his remarks, yet we see him afterwards 
undertaking to illustrate this axiom, and to prove 
it accordingly, he tells us, like his colleague, tha: 
the power results from the power of repeal. But 
does he not perceive that by the very same argu. 
ments that he undertakes to prove that we possess 
all the power of our predecessors in repealing 
laws, that our successors will possess the same 
that we do; and that if we repeal the act of as. 
sumption, they may repeal the repealing act and 
revive the jurisdiction ? 

But it is considered by many, and it is reasoned 
from as a conceded point, that Congress may not 
only elect to exercise their legislative power or 
not, over the district when acquired, but there is 
nothing obligatory in the Constitution as to the 
obtaining of a federal district at all ; that if they 
choose they may forever hold their sessions ina 

lace within the territorial and jurisdictional 
fisnits of a State. This is a doctrine which ! 
deny, and of which no proof has yet been afforded 
in the elaborate argumentation of the friends of 
the resolutions; unless it was intended thata fed- 
eral district should be acquired in which the ope- 
rations of the Federal Government were to be con- 
ducted free from the possibility of control by State 
authority, the whole paragraph is a dead letter; and 
although I have admitted that when such a dis- 
trict shall have been acquired, you may exercise, 
or ‘not, the exclusive legislation vested in Con- 
gress, yet I do contend that the Constitution is 
imperative, so far as that such territory shall be 
acquired, and over which this exclusive legisla- 
tion shall always potentially exist—in the same 
manner that a power to make a bankrupt law 
shall always exist, although you may exercise it or 
not, at discretion. Surely the non-exercise of a 
power does not annihilate it, for, if so, we have 
already annihilated several powers committed to 
our charge, and may annihilate the whole. 

The next gentleman who has favored us with 
his remarks on the Constitutional question, is 2 
gentleman from Virginia,and whom to distinguish 
from the numerous speakers from that State, | 
will call the new meinber from Virginia, (Mr. 
Criark.) This gentleman ed gave usa 
very handsome and ingenious speech, and, like 
man of analysis, at once saw and seized the ques- 
tion in controversy, laid down his premises, and 
regularly drew his deductions. Aware of the ex- 
tent that the principles advocated by his friends 
would carry them, and that all their doctrines were 
predicated on the principle that the power not 
expressly prohibited to Congress was granted, he 
admitted the correctness of the converse of the 
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proposition, and declared he would not contend for 
the exercise of the power unless it were expressly 
delegated. Here he conceded more than was re- 
quired ; for, in my turn, I do admit that we may 
not only exercise the powers specifically delegated, 
but such as are clearly necessary to carry them 
into effect. He then proceeds to declare that the 
express power of making a retrocession is to be 
found in the words “exclusive legislation ;” that 
exclusive legislation and omnipotent legislation 
are synonymous terms; and having the power of 
exclusive legislation over the District, we may do 
with it whatever in the plenitude of our own po- 
tency we may think proper. 

[ confess, sir, it would never have occurred to 
me that the most appropriate language in which 
to delegate a despotic legislative power, was that 
of exclusive legislation; nor have I ever annexed 
any other idea to the use of a term which seems 
to some gentlemen to contain such magical force; 
or thought that the exclusive legislation to be 
exercised by Congress meant anything more than 
a legislative power to be exercised, exclusive of 
State authority, under the limitations as in other 
eases. Truly, according to this gentleman’s con- 
struction, it ought to have been denominated, 
excluding legislation, as it goes to vest in us the 
power of excluding from ourselves and our suc- 
cessors one of the permanent objects of the legis- 
lative power. ' 

The plain and manifest meaning of the word 
is to be found in the nature of our Government, 
which is an imperium in imperio, which, as it 
relates to the action of its legislative power, differs 
from any other nation in the world. The Fede- 
ral Government acts over the same territory and 
the same persons which are operated upon by the 
governments of the States, and they, in many 
cases, have a concurrent legislative authority. 
For example, a State may impose a tax on car- 
riages at the same time that Congress have acted 
upon the same objects; and it is so in an infinite 
variety of cases. But in the district selected as 
the seat of Federal authority, it was thought pro- 
per that Congress should have the entire control ; 
and this was to be effected by the power of legis- 
lating exclusively of State authority. Iam sure 
the good sense of that gentleman, on a little re- 
flection, will satisfy him of the correctness of this 
interpretation, and that he will admit the neces- 
sity of resorting to some other part of the Consti- 
tution to find the express delegation of the power 
in question, without which, he admits, it is not to 
be exercised. 

That gentleman, however, seems to have been 
aware that he ought not to depend for the support 
of his doctrine on such equivocal authority as the 
term alluded to, and, therefore, resorted to the 
third section of the Constitution as another au- 
thority by which the power was expressly vested. 
It reads as follows: “The Congress shall have 
‘ power to dispose of, and make all needful rules 
‘and regulations respecting, the territory or other 
‘property belonging to the United States; and 
‘ nothing in this Constitution shall be so construed 
‘as to prejudice any claims of the United States, 
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‘ or of any particular State.” What other mean- 
ing can be attached to this clause, but that of 
vesting in Congress the right of selling their 
vacant territory, that is, the right of soil therein? 
So far from contending for this right of legislating 
over their territory being considered by the Con- 
vention as vesting an omnipotent control over it, 
as is now contended, and so fully were they im- 
pressed with the limited nature of the powers 
vested in Congress by the Constitution, that they 
deemed it necessary to delegate to Congress an 
express power to sell their territory and other 
property. But it is not the property in the soil, 
or any other property that you are new about to 
alienate, but a legislative power—a right of juris- 
diction; and if this clause vests in you this power, 
then you may alienate every other power, and 
transfer your whole legislative authority to some 
foreign State. This clause, therefore, proves too 
much, and the gentleman will discover that the 
power to alienate territory or other property is as 
inappropriate to the object of selling legislative 
authority, or of abridging Congressional jurisdic- 
tion over an object of their legislative power, as 
the term, exclusive legislation. 

But, it were vain, sir, to examine into the dif- 
ferent theories and authorities of my opponents on 
this subject. They all tell you the power exists. 
Some say it does not exist but by implication; 
others that it does exist by express delegation. 
Those who contend for it by construction, derive 
it from different sources; those who say it is 
plainly written in the Constitution, differ as to the 
clause and section where it is to be found; al- 
though they are all equally astonished that no 
one else can discover it. Some find it expressly 
given in one place, and some in two. In this 
manner they prove, themselves, that it no where 
exists. That it is not expressly given is clear, or 
else all would see it in the same place—that it is 
not given by the construction is equally clear; 
for it will not be contended that it is necessary or 
incidental to the execution of any other delegated 
power, since we may carry into effect all powers 
without resorting to a retrocession of the district. 
Indeed, sir, it is a strange sort of constructive pow- 
er, which vests in Congress the right to alienate a 
part of its legislative authority, to put itself under 
the entire control of another jurisdiction, which 
may prevent us from going on with the national 
business, altogether, and executing our other pow- 
ers, and to assign as a reason for it, that it is an 
incidental power, or a power necessary to carry 
into effect other powers. 

Mr. Speaker, the time was, when the assertion 
of this doctrine of constructive power, was re- 
garded as a usurpation in Congress, which, unless 
speedily checked, would result in melting down 
the State sovereignties into one mass of national 
authority, and end in establishing a limited, if not 
an absolute monarchy. The time was, when the 
exercise of a power which appeared by fair and 
necessary construction to be necessary to carry 
into effect the powers vested in Congress, was 
regarded by the then jealous guardians of State 
and popular rights, as the acts of tyranny and 
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oppression. I allude to the case of the alien and 
sedition laws. Here the exercise of a construc- 
tive power excited the jealous apprehensions of 
our philosophical politicians, and Congress were 
equally assailed by the. pop-guns of newspaper 
paragraphists and political pamphleteers, and by 
the heavy artillery of legislative assemblies. The 
advocates of these measures admitted there was 
no express authority given for the exercise of 
these powers. But, with reference to the alien 
law, they said, that Congress were invested with 
the power of the national defence; and if they 
had no power to expel from their shores the citi- 
zens or subjects of a hostile nation, who might 
from time to time be landed on our territory 
under the pretext of seeking an asylum in the 
nation, but intending in this way to insinuate 
them into the very heart of our country, to be in 
readiness to join an invading army, it were vain to 
undertake the execution of the important trust 
committed totheircharge. They therefore claimed, 
at a dangerous crisis, the right to exercise that 
power, as incidental and necessary to carry into 
effect their specified powers. The same power 
was inferred in the same manner in the passage 
of the other law, since without the power of sup- 
pressing sedition, and the means necessarily lead- 
ing to it, the Government itself must be subverted. 
Can any person say there was not better ground 
for the-authority in those cases, if constructive 
ower is at all to be indulged, than in the present 
instance? And how will the former jealous oppo- 
nents of constructive power, contend for a doc- 
trine which breaks down all the barriers of the 
Constitution interposed between the rights of the 
people and the States on the one hand, and Con- 
gressional omnipotence on the other? A princi- 
ple which establishes the doctrine that the powers 
not expressly prohibited to Congress, or expressly 
retained, are granted to them in absolute sover- 
eignty ! 
ut, sir, the paragraph of the Constitution, and 
the establishment of the District, which is a crea- 
ture of it, have been distinguished by many and 
very odious appellations. By a gentleman from 
New Jersey, (Mr. Etmer,) it has been denomi- 
nated an excrescence of the Constitution. This 
gentleman is a professional man, and, as the doc- 
trine of excrescences is connected with his profes- 
sion, ought to be better acquainted with the term 
than myself. But my idea of an excrescence is 
that of a fungus or other substance growing out 
of a previously existing body. It is presumed that 
this part of the Constitution is coeval and coex- 
istent with every other part of the instrument. 
If therefore it become an excrescence because this 
gentleman chooses so to call it; another gentleman 
may call, and in the same way make, any other 
obnoxious passage of it an excrescence; and a 
third and a fourth may do the same, until the whole 
body of it will be composed of excrescences; and 
as these political doctors will conclude they have 
a right to cut away excrescences, the whole Con- 
stitution will be cut to pieces by the sharpened 
knives of our Legislative surgeons. 
[Here Mr. Eimer rose to explain, and said he 
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did not say it was an excrescence of the Consti- 
tution, but of the body politic. ] 

To which Mr. Dennis replied, it did not alter 
the case, as in the same way he might make the 
Constitution an excrescence of the body politic. 

Other gentlemen have christened the District 
with various names, and assigned to its political 
state the appellation of a monster ; and this mon- 
ster has at different times, and in the imagination 
of the different speakers, assumed multifarious 
qualitiesand various forms. It has never yet been 
seen, nor has it yet devoured.a single citizen of 
the District ; but it is supposed to bea hydra, which, 
with its hundred mouths, will soon commence its 
destructive career, (though these prophets can- 
not foretell the precise period when it will begin.) 
and will first eat up all the men, women, and chil- 
dren, in certain parts of the territory, and then 
overleap its barriers and devour the nation. But 
it isa little singular, and a phenomenon not yet 
to be explained by our naturalists, that this mon- 
ster lurks only on the Virginia side of the Poto- 
mac, and in that part of the territory, within the 
former limits of Maryland, lying to the north of 
Rock creek ; and that whilst it occasionally crosses 
and recrosses the river, it should never attempt to 
come within the magical circle with which our 
philosophers have environed the City of Wash- 
ington! And, sir, it is a littke wonderful, that 
amidst all the sympathies of these gentlemen for 
the good people of Columbia, they have never 
glanced their benevolent eyes towards the dangers 
of the city! It now remains for me, sir, to make 
a few remarks relative to the degraded state in 
which the imaginations of our political metaphy- 
sicians have placed the people of this District. 

And first of all let me ask, if they be in that 
abject and deplorable state of slavery which is 
supposed to exist, who have been the foolish or 
wicked agents that have put them there? I pre- 
sume they have been placed in their present situ- 
ation by the General Convention, the Legisla- 
tures of Maryland and Virginia, and the act of 
Congress accepting the cession. Of course, the 
members of these odies, respectively, must have 
been either so foolish as not to perceive the effect 
of their measures, or a very cruel, hardhearted 
set of men, who, from the mere love of sporting 
with the rights of their fellow-men, have doomed 
them to civil and political despotism. There 
seems to be no alternative between their folly and 
their wickedness. However, Mr. Speaker, it may 
be that these bodies, and particularly the General 
Convention, who were the primary agents in this 
business, and who have been generally considered 
by foolish people as equally wise, virtuous, and 
patriotic, were both fools and despots. As the 
whole American people and the world have been 
mistaken upon this point, it is equally probable 
that the people of the District, their wise mev, 
their professional men, and their judges, who 
have generally thought that the several provis- 
ions of the Constitution restricting the exercise 
of a despotic power, whether by the Legislative, 
Executive, or Judiciary departments, applied to 
this District and other territories, as well as (0 
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the people of the States, have all been under a 
gross mistake; that, though they are in the daily 
habit of experiencing all the practical benefits of 
civil and political right, except of actual repre- 
sentation, they are mere slaves. But there is no 
doubt these mists of error are now dissipated, and 
that they, and all the world, will now be con- 
vinced of their mistakes by the omnipotent logic 
of the illuminated and illuminating supporters of 
the resolution. 

It has been again and again shown, that all the 
restrictions on the powers of the several depart- 
ments, both in the body of the Constitution and 
the amendments thereto, are equally applicable to 
the people here as to any other people in the 
Union. At this late hour I will refer you to the 
fifth amendment only. It is therein declared, 
“that no person shall be held to answer for a cap- 
‘ital or otherwise infamous crime, unless by a 
‘ presentment or indictment of a grand jury, ex- 
‘ cept in cases arising in the land and naval forces, 
‘ or in the militia,” &c., “ nor shallany person be 
‘ subject, for the same offence, to be twice put in 
‘jeopardy of life or limb; nor shall he in any 
‘criminal case be compelled to be a witness 
‘against himself, nor be deprived of life, liberty, 
‘or property, without due process of law; nor 
‘shall private property be taken for public use 
‘ without just compensation.” Does this clause 
apply to the people here, or does it not? If it 
does not, I cannot see why it does not, and the 
supporters of the resolution have forgotten to 
demonstrate that it does not so apply, though no 
doubt they can easily do so. 

Can a people thus guarded be justly obnoxious 
to the odious appellation of political slaves; and 
is there any evidence they are so, but the reveries 
of our sympathetic philosophers? No, sir, the 
people who feel themselves safe and secure in 
their rights, and independent in their political 
opinions, smile at these political quackeries, and 
know they are to all substantial purposes as well 
situated as the constituents of those who speak so 
much about the abstract rights of man. It is 
true they have no actual representation, but if on 
that account they are slaves,.what will many of 
them be if restored to Virginia; and what are 
those citizens of Virginia who, possessing no 
freehold, are deprived of the right of suffrage? 
I mention not Virginia here for the purpose of 
obloquy, but because her right of suffrage is more 
limited than any other State; because she has 
been already mentioned by a gentleman of that 
State, (Mr. Jacxson,) and because, if it be true, 
that every man who is deprived of a right to 
participate in the choice of representatives be a 
political slave, then Virginia will have more of 
this class of men than any State in the Union. | 
Though the consequence is inevitable, I know | 
the fact wil] not be admitted by some of the ad- 
vocates of the resolution. This will prove, sir, 
that this doctrine of representation and taxation 
is not susceptible of regulation by the precise 
rules of arithmetical proportion, and admits of de- 
viations perfectly consistent with the substantial 
freedom and happiness of a people. 
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Again, sir, | have been charged with advoca- 
ting doctrines anti-republican and anti-revolution- 
ary, tending to despotism, and incompatible with 
the rightsof man. Those who make these asser- 
tions would have been prudent to have consulted 
the Declaration of Independence, and re-examined 
the principles in which originated the Revolu- 
tion, in order to see how far those principles may 
be found to comport with or contravene the prin- 
ciples of the resolutions before us; and whether 
the support of the principles of the resolutions be 
the best evidence that they are entitled to be re- 
garded as the exclusive champions of those great 
and essential principles of liberty whereon have 
been raised the independence and glory of our 
country. Not having done so, let me do it for 
them. 

One principle of the Revolution was, that of 
resistance to Parliamentary supremacy, and a 
claim to apply to usa system of measures and of 
government contrary to that we had chosen for 
ourselves, and a right to dispense with certain 
great and fundamental principles which seemed 
to belong as well to the colonists as the mother 
country. 

Here the omnipotency of Congress over these 
people has become a familiar phrase, and claims 
are set up which seem to regard the people of the 
territory as the absolute slaves of Congress, who, 
like the bondmen of ancient Europe, are to be 
transferred from one master to another as so 
many appurtenances to the freehold. 

Another principle of the Revolution was, that 
the people have a right to choose their own gov- 
ernors; but these people have chosen Congress 
for their governors, and these champions of the 
Revolution say the people here are incapable of 
judging of their own interest, are unworthy to 
be consulted, and must be transferred to Mary- 
land and Virginia. It was another grievance 
complained of by the authors of the Revolution, 
that the mother country attempted to impair the 
rights secured by charters and legislative promi- 
ses at the time of the emigration of our ances- 
tors, and which constituted the leading motives 
for that emigration. 

Here you are about to violate the most solemn 
engagements, in confidence of which the people 
of the District have given up whatever rights 
they may have formerly possessed, which have 
induced many of them to emigrate from Europe 
and elsewhere, and here to vest the whole of 
their pecuniary resources, and to look to Con- 
gress for the exercise of that exclusive jurisdic- 
tion which they have preferred to the govern- 
ment of the States, to whom the territory for- 
merly belonged, and this, too, in the very teeth of 
their remonstrances. I might sum up the whole 
catalogue of grievances which were the founda- 
tion of the Revolution, and show that there was 
not a single violation of our civil or political 
rights in that instance, which you are not about 
to sanction in the passage of these resolutions. 

I know, sir, some gentlemen have told us that 
we have no evidence that the people assented to 
the exercise of Congressional authority, and were 
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not consulted in the original transfer. To this obeyed, and their interest promoted ; where they 
remark it would be a sufficient answer, that in | will have the substance, not merely the apparen: 
the formation of the Federal Constitution, every | and nominal blessings of the representative prip- 
individual of the United States consented, that | ciple. 
if the particular foot of land on which he resi-| All those who think we may not only suffey 
ded should be included within the ten miles | the legislative power over the territory to be ey. 
square, he would submit himself to the exclusive | ercised by the States of Marylaad and Virginia 
legislation of Congress. But although this is the | but who also think we may transfer forever th 
way in which the sense of a people is usually as- | very object itself on which the legislative power 
certained, to wit: by the sense of representatives, | is to act, must admit the right to delegate the 
we need not the aid of such support in the pres- | power to a subordinate authority within the Dis. 
ent instance. If these skeptics will look over the | trict. I believe myself we cannot transfer the 
files of Congress, they will find petitions signed | District itself and reannex it to Maryland anj 
by almost every person living within the three | Virginia, but that we may consent that an inte 
counties of which this District was bdriginally | rior legislative power may regulate the internal 
composed, who was capable of signing a petition, | concerns of the District, but over which we sha)! 
counting that jurisdiction as one of the greatest | always have the power of revision and contro! 
blessings you could extend to them, with which | and of which we cannot divest ourselves or our 
they are still satisfied, and of which it is now | successors. This power has been already prac- 
proposed to deprive them. tically recognised in delegating to the severa! 
And why are they to be deprived of the right | corporations within the District, a legislatiy: 
of choosing for themselves? Because they for- | power to a certain extent, and which is also ree- 
merly belonged to Maryland and Virginia, and | ognised by the States in the establishment 0! 
because by restoring them to their former situa- | their respective corporations. Instead of depri- 
tion they must be so much more eligibly situated, | ving the people here of the blessings of self-goy- 
that they and everybody who resists it must be | ernment, as some have conjectured, I have alway: 
fools, or regardless of all the rights and blessings | been of opinion, and still retain my first impres- 
of a Republican Government. A gentleman from | sions on the subject, that a Territorial Legisla- 
Virginia (Mr. Crarx) has used a very strong | ture ought to be extended to the people of th 
comparison between the government of Congress, | District, reserving to Congress the exclusive right 
and of the States of Maryland and Virginia. | of legislating on certain matters connected with 
According to that gentleman, by restoring the | the public property, and their own convenience. 
people on the west side of the Potomac who are | And always having the power of repealing or 
the objects of the first resolution to the State of | annulling any improper act, we shall retain in 
Virginia, they are to experience the kind and in- 5 hands all the benefits and advantages of ex- 





dulgent protection of a parent, instead of the cold | clusive legislation, whilst we avoid the trouble o! 
indifference and petulance of Congress—an ill- | regulating the local concerns of the District. 
natured stepdame. Perhaps, sir, this idea might I will now conclude my remarks, after having 
be enlarged upon, and in the estimation of that | imposed too long, I fear, on the kind indulgenc: 
and other gentlemen we might greatly enhance | of the House, by observing, that if the sentiment 
the happiness of the whole American people by | of the puet be correct that “ partial ill is univer- 
releasing them from the jurisdiction of this peev- | sal good,” notwithstanding my abhorrence of the 
ish, crusty, cold-hearted, ill-natured stepdame, resolutions on account of their injurious effect: 
and putting them under the kind, maternal, and | on the people of the District, [ am in some de- 
fostering patronage of this tender and affectionate | gree reconciled to the proposition on account o! 
parent. the information which has been imparted by th: 
Another gentleman from Virginia (Mr. Eppes) | supporters of the resolutions in their various theo- 
has talked much about the blessings of self-gov-/| ries and commentaries on the abstract and im- 
ernment, and other gentlemen have spoken much | prescriptible rights of man, tending so much to 
of the necessity of destroying that monster, which | the edification of the American people and th 
they call taxation without representation. In the | advancement of Republican Government. 
firsi place it may be answered that the people| Mr. Hottanp.—Mr. Speaker: I rise, sir, to ex- 
here are not taxed for local purposes, except in | onerate myself from the charges so liberally cast 
their several corporations where they are repre- | upon me and upon the friends of the resolutions. 
sented. But if the people must be restored to ” the gentleman from Maryland, (Mr. Dennis.) 
self-government, as one of the greatest blessings | That gentleman is not contented to find himsel! 
man can enjoy, let them be blessed with self-gov- | in a majority, but he has indulged himself in re- 
ernment in reality, and not merely in name. If! probating the motives of the minority; he ha: 
this horrific monster must be slain, let the people | charged them not only with an attempt to violate 
of Columbia be gratified in destroying him with | the Constitution, but also of having a design in a 
their own hands, and in their own way. Let him | tyrannical manner to take away the sacred rights 
be stifled by a territorial government. Let the | of all the people of the United States, as well a: 
people of the District have the entire manage- | the rights of the people of this territory ; but the 
ment of their concerns, and let them enjoy the | gentleman has failed to demonstrate these charges 
benefits of a representation and of a government | by showing in what manner the Constitution 
in which their voice will be heard, their will | would be violated or the rights of the people im- 
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paired. Notwithstanding the severity of hisstric- 
tures he has not specified any rights that could in 
the least be affected, except the value of a small 
portion of private property that might undergo a 
temporary depreciation, from an apprehension that 
the measure was a prelude or stepping stone, as it 
has been called, to the cena of the Govern- 
ment from this city. But, sir, apprehension of 
this kind on the enhancement or depreciation of a 
small portion of private property is of little con- 
sideration when it comes in collision with the 
public convenience—it being a political axiom 
that private emolument or expectations of pecu- 
niary interest must give place to public good ; 
and { also admit that all the argument in favor 
of a partial cession would apply with equal force 
to a cession of the whole, and was it not for the 
apprehensions that a cession of the whole would 
excite, I should prefer it; and so soon as the peo- 

le are convinced that a removal is not the ob- 
ject, I should cheerfully cede the whole territory. 

or the present it will be sufficient to cede all 
without the city. But I am of an opinion that 
the measure will have but little effect upon the 

rivate property of this place; so soon as it is 
Soown that a removal is not intended, all private 
property will regain its intrinsic worth. But, I 
would ask, what bearing can the making munici- 
pal regulations for the people within the ten 
miles square have upon the removal of the Gov- 
ernment from this place? To my mind the con- 
tinuance here will be prolonged by the measure 
proposed. So long as you continue to legislate 
for these people you will be placed in a disagree- 
able situation; to legislate for a people whose in- 
erests and localities you are unacquainted with, 
and to whom you are not responsible, is to me an 
unpleasant task, and has a tendency to sour the 
minds of the members; and as it will be attended 
with considerable expense, and prolong your ses- 
sions, it ultimately will produce a general disgust 
unfavorable to this city. The measure proposed 
is to relieve all future Congresses from a diffi- 
culty—the continuance of which will increase the 
evil, without any possible good under the sun. 
Let it be remembered that the transfer of the ju- 
risdiction does not transfer any of the valuable 
and realised property that the Government has 
secured at this place. It will continue to be the 
property of the Union. It is not the power that 
we have of making laws for this territory that 
will be any inducement to the continuance of the 
seat of Government here. Its permanency rests 
upon other principles. Thisis a central position, 
suited to the convenience of a large majority of 
the people, and the Government having acquired 
much valuable property and comfortable accom- 
modations here is the cause of our sitting here. 
But so soon as this is changed—when the period 
arrives that it will be more for the interest and 
convenience of a large santas of the good people 
of the United States—they will remove, and they 
ought to remove, to a place better suited to their 
convenience. Nor do I consider that there is any- 
thing in the Constitution that will prevent the re- 
moval at any time when the general sentiment 
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shall dictate the measure, which, in my opinion, 
will not be in a short period ; not until the popu- 
lation of the new acquired territories very much 
changes the state of things. But has the gentle- 
man demonstrated in what manner the rights of 
the people of the United States are involved in 
this question? He has said it, and has left us to 
conjecture in what way a recession can affect their 
rights. And for myself, I cannot conceive of what 
consequence it is to the people of the Union whe- 
ther the people of Columbia enact their own laws 
or whether they are made in conjunction with 
the States of Maryland and Virginia, or made by 
the Congress of the United States; they can be 
affected in no other way than ina pecuniary point 
of view ; anda recession would exempt them from 
this. In every other respect the municipal regu- 
lations of the people of this district to the people 
of the United States is a thing of no considera- 
tion. It might afford an agreeable sensation to 
see them governed as freemen, enjoying the rights 
of other citizens. 

Iam nota little surprised at an opinion given 
by a gentleman from Pennsylvania (Mr. Lucas.) 
That gentleman seems to think that the people of 
this territory at present enjoy as much freedom 
as the citizens of Virginia, and was he to choose 
his residence, he would make choice of this terri- 
tory, as being the place of the most political free- 
dom. I think if the gentleman would refiect, he 
would find himself incorrect. When we consider 
a people in their collective or national capacity, 
individual, political disfranchisement is not to be 
noticed—then, in a national point of view, what 
is the comparison? Virginia has the sole power 
to make and execute her own laws, either by the 
citizens collectively or in their representative cas 
pacity. She forms every regulation necessary to 
their State government, and she has long been in 
the possession of a right, and has exercised it, of 
being ably represented in both Houses of the 
Congress of the United States. Let me ask the 
gentleman from Pennsylvania if these are not 
highly important political rights—rights peculiar 
to a free government—such rights as are not en- 
joyed by the people of Columbia? I admit, with 
the gentleman, that these people have civil rights. 
They are secured in their persons and property ; 
they can sue and be sued. So can aliens; but 
these people, like them, have no political rights. 
They may be said to be politically dead, and to 
return them to the States from whence they were 
taken, would restore them to the rights of citi- 
zens ; yet it is said to be an act of tyranny to re- 
vest them with those rights that have been, and I 
hope ever will be, considered as sacred to freemen. 
The gentleman from Mary!and has said that, by 
the Constitution, Congress is commanded to ex- 
ercise exclusive jurisdiction over this district, and 
that this injunction is extended to all succeedin 
Congresses; but ,in reading the Constitution, 
am unable to discover any such command. By 
the Constitution, Congress is invested with exclu- 
sive legislative power over this District, and over 
any other portions of territory that may be ceded 
by any of the States for the purpose of arsenals, 
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&c.; but this investment of power, like many 
other powers that are given by the Constitution, 
is not obliged to be exercised. The exercise of 
these powers must be a matter of sound discretion, 
and ought to be exercised only when the public 
good requires it. Does the gentleman see to 
what extent this doctrine goes? After Congress 
has exercised a jurisdiction, if they are unable to 
decline that jurisdiction, but must continue to 
exercise it over all the cessions that may be made 
by the States, the consequence will be that by a 
strange kind of inability in the General Govern- 
ment she will become a monster, and eventually 
swallow up all the State jurisdictions. The ex- 
tent to which this ovinétahe goes demonstrates its 
absurdity. The Constitution has vested Congress 
with exclusive legislation over this territory; or 
in other words, with sovereign legislative juris- 
diction ; (exclusive and sovereign, as it applies to 
the powers of Congress relative to this territory, 
meaning the same thing,) it follows that Congress 
has sovereign legislative power over the people 
of this territory. This being the case, the power 
of Congress is unlimited; bound by no law but 
their own will. The will of the sovereign is the 
law of the sovereign. Congress, therefore, has 
nothing more to do on this occasion, than to con- 
sult its own will, and in doing this Congress should 
exercise a sound discretion ; and if upon mature 
deliberation it shall be found inconvenient for 
them to continue the exercise of this power, they 
may say at what time, and in what manner, and 
to whom they will transfer it. There is nothing 
that has given importance to this question but 
the mere circumstance of this territory being the 
seat of Government. Divest it from this, and 
consider it in the abstract, and it will be found 
that the Constitution does not limit the transfer of 
their — over any other territory over which 
they have exercised a jurisdiction. Indeed, the 
gentleman from Maryland gave up the ground of 
contest. That gentleman admitted that Congress 
had a Constitutional right to give to the people 
of this District a territorial government. That 
is, that Congress could rightfully cede to the peo- 
ple of this district a part of their legislative pow- 
ers. This being admitted, does it notthen follow 
that they may cede the whole of their legislative 
powers to the people of this District ? and if they 
ean to the people of this District, cannot they also 
cede it to the people of this District as being con- 
nected with the States of Maryland and Virginia ? 
This to my mind would be the most natural kind 
of cession. For what purpose would you cede to 
the people of this District the powers of a territo- 
rial government? Would such a government be 
consistent with the general interest, or give satis- 
faction to the people of the territory? So far as 
we have experienced the operation of territorial 
governments they have been unfavorable, and 
they have been obnoxious to the people. The 
people of those governments soon become hostile 
to their rulers, and press forward to obtain the 
rights of freemen. It is not in the nature of man 
to be contented with half freedom. If you give 
them a territorial government they will be dis- 
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contented with it, and you cannot take from them 
the privilege you have given. You must pro- 
gress. Youcannot disfranchise them. The next 
step will be a request to be admitted asa member 
of the Union, and, if you pursue the practice rel- 
ative to territories, you must, so soon as their num. 
bers will authorize it, admit them into the Union, 
Is it proper or politic to foster an arrangement 
that will lead to this? Is it politic to add to the 
influence of the people of the seat of Govern- 
ment by giving a representation in this House, 
and a representation in the Senate equal to the 
greatest State in the Union? In my conception 
it would be unjust and impolitic, and to avoid 
this and other evils, I shall vote against the report 
of the Committee of the Whole, and in favor of 
the original resolutions. 

The question was then taken by yeas and 
nays on agreeing to that part of the report which 
involved a disagreement to the first resolution, 
and carried affirmatively—yeas 87, nays 46, as 
follows: 

Yeas — Nathaniel Alexander, Simeon Baldwin, 
William Blackledge, Adam Boyd, Robert Brown, Jo- 
seph Bryan, George W. Campbell, John Campbell, 
Levi Casey, William Chamberlin, Martin Chittenden, 
Clifton Claggett, Thomas Claiborne, John Clopton, 
Frederick Conrad, Jacob Crowninshield, Manasseh 
Cutler, Richard Cutts, John Davenport, John Dennis, 
William Dickson, Thomas Dwight, John B. Earle, 
James Elliot, William Eustis, Calvin Goddard, Andrew 
Gregg, Gaylord Griswold, Roger Griswold, Seth Hast- 
ings, William Helms, David Holmes, David Hough, 
Benjamin Huger, Samuel Hunt, John G. Jackson, 
William Kennedy, Joseph Lewis, jun., Henry W. 
Livingston, Thomas Lowndes, John B. C. Lucas, Mat 
thew Lyon, William McCreery, Nahum Mitchell, 
Thomas Moore, Roger Nelson, Anthony New, ‘Thomas 
Newton, jun., Thomas Plater, Samuel D. Purviance, 
Thomas Sammons, Thomas Sandford, John Smith, 
Henry Southard, Joseph Stanton, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin ‘l'all- 
madge, Samuel Tenney, David Thomas, Philip Xk. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Horne, Peleg Wadsworth, Matthew Walton, 
Lemuel Williams, Marmaduke Williams, Richard 
Winn, Joseph Winston, and Thomas Wynns. 

Nars—Willis Alston, jun., Isaac Anderson, John 
Archer, George Michael Bedinger, Phanuel Bishop, 
John Boyle, William Butler, Christopher Clark, Mat- 
thew Clay, John Dawson, Peter Early, Ebenezer El- 
mer, John W. Eppes, William Findley, John Fowler, 
Edwin Gray, John A. Hanna, Josiah Hasbrouck, Jo- 
seph Heister, John Hoge, James Holland, Walter 
Jones, Simon Larned, Michael Leib, Andrew McCord, 
David Meriwether, Nicholas R. Moore, Jeremiah 
Morrow, James Mott, Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, John Rhea 
of Tennessee, Jacob Richards, Samuel Riker, Erastus 
Root, Ebenezer Seaver, James Sloan, John Smilie, 
Richard Stanford, John Stewart, Joseph B. Varnum, 
Daniel C. Verplanck, John Whitehill, and Alexander 
Wilson. 

Mr. SmiLie moved to amend the second res0- 
lution by striking out the words “without the 
limits of the City of Washington,” so that the 
city as well as the other parts of the district might 
be receded. 
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4 Casey, William Chamberlin, Martin Chittenden, Clifton 





* Conrad, Jacob Crowninshield, Manasseh Cutler, John 


» son, William Kennedy, Joseph Lewis, jr., Henry W. 





Drawback 


Only twenty-one members rising in favor of 


this motion, it was lost. 


The question was then taken by yeas and nays 
on agreeing to the report of the committee, invol- 
ving a disagreement to the second resolution, and 
carried affirmatively—yeas 69, nays 39, as follows. 

Yxras—Nathaniel Alexander, Simon Baldwin, Wil- 
liam Blackledge, Adam Boyd, Robert Brown, Joseph 
Bryan, George W. Campbell, John Campbell, Levi 





















Clagett, Thomas Claiborne, John Clopton, Frederick 


Davenport, John Dennis, William Dickson, John B. 
Earle, James Elliot, William Eustis, Calvin Goddard, 
Andrew Gregg, Gaylord Griswold, Roger Griswold, 
Seth Hastings, William Helms, David Holmes, David 
Hough, Benjamin Huger, Samuel Hunt, John G. Jack- 


Livingston, Thomas Lowndes, John B.C. Lucas, Mat- 
thew Lyon, William McCreery, Nahum Mitchell, 
Thomas Moore, Roger Nelson, Anthony New, Thomas 
Newton, jr., Thomas Plater, Samuel D. Purviance, 
Thomas Sammons, Thomas Sandford, John Smith, 
Henry Southard, Joseph Stanton, William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Horne, Matthew Walton, Lemuel Williams, Mar- 
maduke Williams, Richard Winn, Joseph Winston, 
and Thomas Wynns. 


Nays—Isaac Anderson, John Archer, George Mich- 
ael Bedinger, John Boyle, William Butler, Christopher 
Clark, Matthew Clay, John Dawson, Peter Early, 
Ebenezer Elmer, John W. Eppes, William Findley, 
John Fowler, John A. Hanna, Josiah Hasbrouck, Jos. 
Heister, John Hoge, James Holland, Walter Jones, 
Simon Larned, Michael Leib, Andrew McCord, David 
Meriwether, Nicholas R. Moore, Jeremiah Morrow, Jas. 
Mott, Gideon Olin, John Rea of Pennsylvania, John 
Rhea of Tennessee, Jacob Richards, Samuel Riker, 
Erastus Root, James Sloan, John Smilie, Richard Stan- 
ford, John Stewart, Daniel C. Verplanck, John White- 
hill, and Alexander Wilson. 


So the said motion was rejected. 
The question was then taken on agreeing to the 


whole report of the committee, and carried—yeas 
50, nays 28. 





Fripay, January 11. 


Mr. Lerr, from the committee appointed, pre- 
sented a bill toamend the charter of Georgetown ; 
which was read twice, and committed to a Com- 
mittee of the Whole on Monday next. 

The House resolved itself into a Committee of 
the Whole on the report of the Postmaster Gene- 
ral, of the seventh instant, to whom was referred 
the memorial of Robert Henderson, of the State 
of South Carolina; and, after some time spent 
therein, the Committee rose and reported pro- 
gress. 

A message from the Senate informed the House 
that the Senate have passed a bill, entited “An 
act to amend an act, entitled ‘An act for imposing 
more specific duties on the importation of certain 
articles ; and, also, for levying and collecting light 


money on foreign ships or vessels, and for other 
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purposes ;” to which they desire the concurrence 
of this House. 

Mr. Winston, a member of this House for the 
State of North Carolina, informed the House of 
the death of his colleague, Colonel James Git- 
LESPIE, late one of the members of the said State 
in this House: Whereupon, 

Resolved, That a committee be ancoinet to 
take order for superintending the funeral of James 
Gituespis, late a Representative from North 
Carolina, and that this House will attend the 
same. 

Ordered, That Mr. ALExanper, Mr. Winston, 
Mr. Hotitanp, Mr. Wywnns, Mr. Dickson, and 
Mr. Winn, be appointed a committee pursuant to 
the said resolution. 

Resolved, unanimously, That the members of 
this House will testify their respect for the mem- 
ory of the said James GiLLespiz, by wearing 
crape on the left arm for one month. 


DRAWBACK OF DUTIES. 


Mr. CrowninsniE_p, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of Thomas Ketland, of the 
city of Philadelphia, merchant, made the follow- 
ing report: 

The petitioner, with John Ketland and James Wil- 
liamson, all of Philadelphia, in June, 1799, purchased 
the ship Washington, in London. It is stated that the 
ship arrived in the Delaware on the 4th of May, 1800, 
entered at the custom-house, in Philadelphia, on the 
17th of said month, and cleared out for Batavia, on the 
9th of July following, at which time she received a sea 
letter, and other regular documents. 

The Washington is a foreign built ship, and, by ex- 
isting laws, is not entitled to the benefit of an Ameri- 
can register. 

It appears that merchandise, on which the drawback 
was payable, was exported in the ship to Batavia, (the 
quantity not stated,) which, having been previously im- 
ported in the same ship, had been charged with the ad- 
ditional ten per cent. on the duties. 

The collector retained this part of the drawback, une 
der the direction of the act of the 13th of May, 1800, 
and which the petitioner is now solicitous should be 
refunded to him. 

The Committee on Commerce and Manufactures 
reported on this case at the last session of Congress, 
but the petitioner being of opinion that the committee 
have misconstrued the material facts upon which their 
decision was founded, solicits a revision, for reasons 
mentioned in his petition. 

On the 13th of May, 1800, Congress passed an act, 
in which it declared that no part of the additional du- 
ties, payable on goods imported in foreign ships, should 
be drawn back on exportation. And, on the 14th of 
April, 1802, another law was passed, declaring that 
the act above referred to should not be deemed to ope- 
rate upon unregistered ships or vessels, owned by citi- 
zens of the United States at the time of passing the 
said act, in those cases where such ship or vessel, at 
that time, possessed a sea letter, or other regular docu- 
ment, issued from a custom-house of the United States, 
proving such ship or vessel to be American property. 

At the last session, from the documents then exhib- 
ited, the committee concluded the ship sailed for Bata- 
via without a sea letter, but they did not rest their de- 
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cision on that point. It was material only to prove 
that the Washington, on the 13th of May, 1800, did 
not possess a sea letter, or any regular documents, is- 
sued from a custom-house of the United States, prov- 
ing her to be American property. It is stated in that 
report, that the act of 1802 did not mean “to extend 
its remedial operation, or to retrospect beyond the 13th 
of May, 1800; and the petitioner’s case not coming 
within the limitation and description therein specified, 
there did not seem to be even an equitable claim on 
the Government for the drawback of the additional 
duties,” &c. 

A certificate from the Collector of Philadelphia states 
that the ship cleared out for Batavia on the 9th of July, 
1800, and took out a sea letter and the usual docu- 
ments; so that it is fully proved she does not come 
within the provisions of the act of April, 1802; for that 
act was only meant to operate in favor of vessels pos- 
sessing a sea letter, &c., on the 13th of May, 1800. 

By looking at a document furnished the committee, 
it appears the petitioner places some dependence on 
the circumstance, that the ship’s “ manifest’? was de- 
livered to a revenue officer, on the 9th of May, but he 
acknowledges that the entry at the custom-house was 
not made until the 17th of May. <A manifest is not a 
regular document issued from the custom-house; it is 
a memorandum or inventory of the inward cargo, to 
whom consigned, &c., and is generally made out at 
sea, and is presented to any revenue officer who de- 
mands it, and a copy is always necessary to be deliv- 
ered previous to the entry. 

This paper furnishes no evidence whatever that the 
owners of the ship Washington ought to receive the 
allowance prayed for. Upon an impartial review of 
the whole case, therefore, the committee are satisfied— 

Ist. That the ship Washington, on the 13th of May, 
1800, did not possess a sea letter, or any regular doc- 
ument issued from a custom-house of the United States, 
proving her to be American property. 

2d. That, under existing laws, although the ship re- 
ceived a sea letter, &c., on the 9th of July, 1800, 
and may now possess it, no goods or merchandise 
imported in that ship, after the date of the act of 
May, 1800, can be entitled to the allowance of the ad- 
ditional duties, as drawback upon their exportation, 
either in the same bottom or on any other whatever. 
And, further, the committee are fully convinced that 
unregistered vessels of the United States ought to re- 
ceive the same privileges, in our ports, as those built 
within the United States, and entitled by the laws to 
the benefit of American registers; and the ship Wash- 
ington’s case clearly not being within the limits or pro- 
visions of the act of April, 1802. 

The committee submit their opinion, that the prayer 
of the petition of Thomas Ketland ought not to be 
granted. 


Referred toa Committee of the Whole on Wed- 
nesday next. 





Saturpay, January 12. 


Resolved, That the Speaker address a letter to 
the Executive of the State of North Carolina, 
communicating information of the death of James 
Gittespie, late a member of this House, in order 
that measures may be taken to supply any vacan- 
cy occasioned thereby in the Representation from 
that State. 
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Monpay, January 14. 


The bill, sent from the Senate, entitled “An ac; 
toamend an act, entitled ‘An act for imposing 
more specific duties on the importation of certain 
articles, and also for levying and collecting ligh; 
money on foreign ships or vessels, and for other 
purposes,” was read twice, and committed to the 
Committee of Ways and Means. 

The House again resolved itself into a Com- 
mittee of the Whole on the report of the Post- 
master General, of the seventh instant, on the me- 
morial of Robert Henderson, of the State of South 
Carolina ; and, after some time spent therein, the 
Committee rose and reported a resolution there- 
upon; which was twice read, and agreed to by 
the House, as follows: 

Resolved, That the Postmaster General be author. 
ized to grant such additional sum, not exceeding four 
thousand two hundred dollars per annum, to the con- 
tractor or contractors for carrying the mail in a line o/ 
stages between the town of Fayette, in the State of 
North Carolina, and the city of Charleston, in the State 
of South Carolina, as he may deem expedient and ne- 
cessary. 

Ordered, That a bill or bills be brought in, pur- 
suant to the said resolution; and that Mr. Hucer, 
Mr. Cuaiporne, and Mr. Currs, do prepare and 
bring in the same. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for completing the south wing of the Capitol, at 
the ay of Washington, and for other purposes. 
The bill was reported without amendment, and 
ordered to be engrossed, and read the third time 
to-morrow. 

The House again resolved itself into a Com- 
mittee of the Whole on the bill further to amend 
an act, entitled “An act regulating the grants of 
land, and providing for the disposal of the lands 
of the United States south of the State of Ten- 
nessee ; and, after some time spent therein, the 
bill was reported with several amendments there- 
to; which were severally twice read, and agreed 
to by the House. 

Ordered, That the said bill, with the ameni- 
ments, be engrossed, and read the third time to- 
morrow. 

The House resolved itself into a Committee o/ 
the Whole on the bill to prohibit the exaction of 
bail upon certain suits brought in the District of 
Columbia; and, after some time spent therein. 
the bill was reported with several amendments 
thereto, which were severally twice read, and 
agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

On a motion made and seconded that the House 
do come to the following resolution, to wit: 

Resolved, That the following be adopted as one of 
the rules of the House, during the remainder of the 
present session : 

“It shall be the duty of the Speaker to call on the 
chairmen of all the standing and select committees, at 
the hour of twelve of the clock, on the Friday of every 
week during the session ; or, if the chairman is absent, on 
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cal order, to inform the House of the progress made by | what amendments are necessary to the several acts 
the respective committees on the subjects referred to | regulating the grants of lands to the refugees from 
them.” Nova Scotia and Canada, and to report by bill or 
And the said resolution being twice read at the | otherwise. 
Clerk’s table, was, on the question put thereupon, Ordered, That Mr. Tuomas, Mr. Tuarcuer, 
disagreed to by the House. and Mr. THomas Moors, be appointed a commit- 
The House resolved itself into aaron . tee, pursuant to the said resolution. 
the Whole on the report of the Committee o : 
Claims, of the eighth instant, to whom was re- _ DISTRICT OF COLUMBIA. — 
ferred, on the twenty-third of November last, the} The bill to prohibit the exaction of bail upon 
memorial of Alexander Murray, late commander | certain suits within the District of Columbia was 
of the United States frigate Constellation ; and, brought in engrossed, and read the third time. 
after some time spent therein, the Committee rose} _ The final passage of the bill was opposed by Mr. 
and reported progress. Gopparp, Mr. Root, and Mr. Netson, and de- 
Mr. Ruza moved the following resolution : fended by Mr. Newron, as a proper measure to 
Resolved, That the Secretary of War be directed to | Prevent the oppression of malignant creditors. 
lay before this House a statement of the number of the Mr. Erres desired Mr, Becxuey to read that 
officers and privates in the actual service of the United | part of the Constitution of the United States rela- 
States during the years one thousand eight hundred | tive to the extent of the Judiciary power, and that 
and three, and one thousand eight hundred and four ; | part of the law establishing the Judicial authority 
and, also, all the names of the posts where soldiers | of the District of Columbia, with a view of show- 
are stationed, together with the number of privates | ing that the bill was not essentially necessary. 
and officers at such posis; and, also, a detailed state- Mr. Ear.y moved a recommitment of the bill 
ment of the sums expended during the years one thou- | to a select committee. 
sand eight hundred and three, and one thousand eight Mr. Bepincer wished that the bill might go 
hundred and four, on fortifications, arsenals, and mag- | to g select committee, because he considered the 
= ae principle a valuable one. He imagined, however, 
The House proceeded to take the motion into | that the details were not altogether perfect. He 
consideration ; when, an adjournment being call- | fe] concerned on this subject, on account of sev- 
ed for, it was postponed until to-morrow. eral of his constituents who had been tricked out 


the member of the committee present, next in numeri- be appointed to inquire whether any, and if any, 


of notes and bonds for lands in Kentucky, which 
had been advertised, and were no longer available 
against the drawers in that State; but, should it 
so happen that business called them to Washing- 
ton, they might be extremely harassed for want of 
bail. 

The reference was opposed by Mr. R. Griswo.p, 
as he was against the principle of the bill altoge- 
ther. 

On the question to recommit it, it passed in the 
negative—ayes 44, noes 59. 

The question was then taken on the passage of 
the bill, and it was lost, there being but thirty mem- 
bers who voted in its favor. 





Tuespay, January 15. 

The Speaker laid before the House aletter from 
the Secretary of the Treasury, accompanying a 
statement respecting the “moneys which, since 
the establishment of the present Government, have 
been paid as fees to assistant counsel, and for legal 
advice in the business of the United States,” in 
addition to the statements furnished by him on the 
twenty-fourth of March last, pursuant to a resolu- 
tion of this House of the third of the same month ; 
which were read, and ordered to lie on the table. 

An engrossed bill making an appropriation for 
completing the south wing of the Capitol at the 
City of Washington, and for other purposes, was 
read the third time and passed. 

An engrossed bill further to amend the act, en- 
titled “ An act regulating the grants of land, and 
providing for the disposal of the lands of the Uni- 
ted States south of the State of Tennessee,” was 
read the third time and passed. 

Mr. Hucer, from the committee appointed yes- 
terday, presented a bill authorizing the Postmas- 
ter General to make a further allowance for car- 
rying the mail from Fayette, in North Carolina, 
to Charleston, South Carolina; which was read 
twice, and committed to a Committee of the whole 
House to-morrow. 

The motion of Mr. Rupa, of Tennessee, calling 
on the Secretary of War for the list of officers and 
soldiers in the service,and the names of forts, &c., 
where they are stationed, being the unfinished bu-| of Claims. 
siness of yesterday, was, at his own request, post-| On motion of Mr. Leis, the House resolved itself 
poned till Monday next. into a Committeeof the Whole on the bill toamend 

On motion, it was Resolved, That a committee | the Charter of Georgetown After going through 





Weopnespay, January 16. 


The Speaker laid before the House a letter from 
the Secretary of War, accompanying his report 
on the petition of sundry officers of the Army, sta- 
tioned at the city of New Orleans, referred to him 
by an order of the House of the fourteenth instant; 
which were read, and ordered to be referred to Mr. 
Nicuouson, Mr. Varnom, Mr. G. Griswocp, Mr. 
M. Cray, and Mr. Hunrt, to consider and report 
thereon to the House. 

The Speaker also laid before the House a letter 
from the Secretary of the Treasury, enclosing his 
report on the petition of Fontaine Maury, of the 
city and State of New York, referred to him by 
an order of the House of the fourteenth instant; 
which were read, and referred to the Committee 
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the same, and making several verbal alterations, 
the Committee rose and reported the bill with 
amendments, which were agreed to by the House. 

Mr. Varnum moved to give the Mayor of George- 
town a qualified veto upon the laws passed by the 
Aldermen and Common Council. 

On the question to agree to the same, the House 
divided, and there appeared thirty-nine in its favor, 
and forty against it. 

The Speaker declared that it was not agreed to. 

Mr. Smivie said he had risen in favor of the 
motion, but he believed he had not been counted, 
as the Speaker had passed his seat before he rose. 

The question was hereupon put a second time, 
and there were forty-four in favor of the amend- 
ment, and forty-two against it. So the amend- 
ment was agreed to. 

The next question was, on ordering the bill to 
be engrossed for a third reading. The House di- 
vided, and there were for the motion fifty-seven, 
against it thirteen. This not being a quorum, the 
members were called upon to divide a second 
time, and, there appearing sixty-three in favor of 
ordering the bill to be engrossed, it was carried in 
the affirmative. 


NAVAL APPROPRIATIONS. 


The House again resolved itself into a Com- 
mittee of the Whole, on the bill making appro- 
priations for the support of Government for the 
year one thousand eight hundred and five. 

Mr. J. Ranpotrn moved to fill the blank, in the 
clause providing for the expense of intercourse 
with the Barbary Powers, with $63,500, instead 
of the sum of $113,000, stated in the estimate for 
thecurrent year. The difference ($50,000) would 
make a part of additional appropriations, for which 
he should move a distinct clause.—Motion carried. 

Mr. R. then moved to add the following words 
“for the contingent expenses of intercourse with 
the Barbary Powers dollars.” He said, that 
he should be obliged to ask $150,000, in addition 
to the sum reserved out of the preceding appro- 
priation, and of course to fill the blank with the 
words $200,000. This was rendered necessary 
because the Mediterranean fund, heretofore liable 
to this charge, had been subjected, on the motion 
of a gentleman from Connecticut, to the whole 
expense of the support of the Navy. He supposed 
that no difference of opinion could exist on the 
subject of enabling the Executive to make peace 
with Tripoli. He had no objection to any restric- 
tion which might be thought necessary to limit 
the application of the additional sum of $150,000, 
which he required, to the object for which it was 
intended. But as the words ransom, or tribute, 
had never been introduced into our statutes, here- 
tofore, he hoped they would not be admitted on 
this occasion. 

Mr. R. Griswovp had no objection to making 
the appropriation required, or even a larger sum ; 
for he was well convinced that the President ought | 
to have funds as well as authority to accomplish 
any object connected with the present subject, 
which he might wish to accomplish. 

The motion he had made for the appropriation 
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of the Mediterranean fund, to the Naval Estab. 
lishment, he had conceived to be a proper course 
of proceeding, and his motion for that purpose had 
the honor of being seconded by the gentlemay 
from Virginia (Mr. J. Ranvoupa.) 

Mr. J. Ranpowrn declared the gentleman to by 
mistaken. 

Mr. R. Griswocp did not charge his memor 
perhaps with precision, as to his having actually 
seconded the motion, but he would venture to as- 
sert that the gentleman had said upon the sugges. 
tion that the motion would be a proper one, that 
if he (Mr. R. G.) would make the motion, he 
(Mr. J. R.) would second it. He admitted tha 
the appropriations, heretofore made, but not ex. 
pended, were now locked up and confined to th: 
one object which had been mentioned. 

Mr. J. Ranpovru said that nothing was more 
disagreeable to him, and it cost him nothing t 
believe that it was equally so to the gentlemen 
from Connecticut, than to enter into anything like 
verbal altercation ; but the observations which 
the committee had just heard, requiredsome notice 
from him. The gentleman isso far correct, when 
he states that I agreed to second the motion if he 
would make it, and I can assure him, that, how- 
ever reluctant, I should have been as good as my 
word, if I had not been anticipated by the adroit- 
ness of his friends, whose alacrity and promptitude 
in seconding the motion of that gentleman it is 
not easy to emulate and impossible to excel. It 
will be recollected that when the act laying the 
duties, the proceeds of which were to constitute 
“the Mediterranean fund,” was under considera- 
tion, it was opposed by the gentleman from Con- 
necticut on the ground that it was a subterfuge t 
raise money to cover a pre-existing deficit of rev- 
enue: that the loss of the Philadelphia wasa mere 
pretext for raising supplies to defray the ordinary 
expense of the Navy, which, otherwise, we had 
not funds to defray—and that whilst the avowed 
object of the bill was to provide for an extraord:- 
nary armament, for a vigorous exertion, which our 
recent loss demanded, it was in reality a mer 
fetch to throw the whole weight of the Naval Es- 
tablishment on this fund. Provision was then 
offered to be made that the ordinary expense 0! 
the Navy, estimated at $650,000, should continu: 
to be defrayed out of the ordinary revenue, and 
that the application of the “Mediterranean fund 
to the objects for which it was avowedly raised 
should be inviolably secured. It was accordingly 
provided, in the appropriation bill for the current 
year, that of the $1,240,000 voted for the naval 
service, not more than $590,000 should be charged 
on the Mediterranean fund, leaving the ordinary 
expense still chargeable on the ordinary revenue. 
When, therefore, I offered to second the motion 
if that gentleman would make it, to strike out the 
proviso, it was done under the same ideal security 
as if we had been on the house-top, and I had ol- 
fered, if he would jump down first, to jump down 
after him. I did the gentleman the injustice (0 
believe that he had too great a respect for his ow 
consistency to bring forward a motion to effect the 
very object, the design to bring about which he 
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charged upon us at the last session as highly rep- | he had just announced in his political character. 
hensible. For this act of injustice to his char- | ‘That day was to form a new era in the life of that 
acter I sincerely ask his pardon. Hereafter I shall | gentleman. Hereafter he was to exhibit himself 
be better informed, and there is no danger that the | as a plain, artless man, undisguised in his views 
offence will be repeated. The gentleman’s motion | who would frankly disclose his object, and march 
prevailed and the whole expense of the Navy was | up to it in a direct line. But, indeed, it seems he 
thrown on the Mediterranean fund. The appro- | has always had a bias towards this open and man- 
priation now asked was for an object, for which | ly mode of proceeding. The gentleman has al- 
that fund was intended to provide. The words | ways had an abhorrence against bills with specious 
of the act of last session (after providing for the | titles, tending, as far as a mere title could do it, 
armament) are, “and for the purpose also of de- | to deceive the public as to the real object in view. 
‘ fraying any other expenses incidental to the in- | [t would be a matter of amusement if the Clerk 
‘tercourse with the Barbary Powers, a duty of | should be called upon to read some of those bills, 
‘ two anda half per cent. &c. shall be laid.” This | passed under the gentleman’s auspices, whose spe- 
fund having been diverted to another purpose, | cious titles and specious defenders were unable to 
the appropriation now required must be charged | blind the public eye as to their real object—* An 
on the ordinary revenue. To the public it was | act in addition to an act for the punishment of 
a matter of little consequence out of which it | certain crimes against the United States”—in 
should be paid. homely phrase, called the sedition act—and some 
Mr. R. Griswo tp finding himself charged with | others. 
inconsistency, in having moved to appropriate a| The gentleman declares his readiness to vote 
fund raised at the last session to the very object | money in sufficient quantity to prevent the delay 
he had then said it was raised to meet, did not | in our future equipments, of which he complains 
wonder at such acharge being made, from the | in arecent instance. It, indeed, was one of which 
reports of the debates, because he had frequently | the nation might also complain; but which nei- 
been made to appear in the newspapers as incon-| ther money nor diligence in the Navy Depart- 
sistent, but he hoped he should now be heard and | ment could remedy. It arose out of a circum- 
clearly understood. He had said, at the last ses- | stance with which the present Administration 
sion, that the two and an half per cent. additional | had nothing to do. It was the necessary effect of 
impost was raised to cover the expense of the | placing the capital of the United States in a des- 
Navy: and, this session, he had moved that it | ert, and the principal navy yard of the Union in 
might be fairly appropriated to that object. Now |a wilderness. The consequence was, that the 
where is the inconsistency attributed to him? He | workmen, the materials, the ships’ stores, in short, 
said then, that under the pretext of a temporary | the supplies of every kind, were to be brought 
Mediterranean fund, Congress were laying a tax | from a distance, (sometimes in carriages,) at an 
to cover its permanent expenditure. Congress | immense expense of time and money. With some 
did so, and the money has been raised, and what | of the fairest cities in the world, and with more 
has now been done? Why, truly, he had moved | good ports than all Europe perhaps could boast, 
and the House had agreed to appropriate it with- | the United States had chosen for their metropo- 
out disguise to the object he had foretold it was | lis and naval arsenal, such a spot as Peter the 
to cover. In all this he was at a loss to discover | Great had been driven to fix upon by necessity— 
his inconsistency. a morass at the head of a long and tedious navi- 
He did not see what difference it could make | gation, where ships are liable to be frozen up for 
on the present occasion out of what fund the | two or three months in the year. With this addi- 
money came; whether the temporary two and a | tional disadvantage, however, that a vessel of any 
half per cent. or the general fund. In either case | considerable draught of water cannot proceed to 
the money would be equally good, as there is no | sea without the delay of being attended by light- 
difference in the value of the coin supplied by | ers to carry her guns, which she must take in 
either. below. What was the situation of the ships now 
He always thought it a better way to go direct, | in the Eastern Branch? Suppose them ready for 
and ina plain path, to his object, without masking | sea, and that circumstances required a small 
or maneuvreing, or covering bills with plausible | squadron to be despatched only to protect the en- 
titles. He would last year have declared plainly | trance of the Chesapeake. They must wait for a 
that the money was wanting in the Treasury, and | thaw. The evils, therefore, of which the gentle- 
not have given their tax bill any captivating title. | man complains are, in some sort, of his own crea~ 
But, to conclude, he expressed his willingness to | tion. They cannot be remedied until Washing- 
give the $150,000 for the object required, or more. | ton shall become a great commercial city, and 
He hoped that Congress would grant enough for | the rigors of the climate shall be softened by the 
every purpose connected with the present war, so | benevolence of nature. 
that our ships may not again be so long in fitting Mr. Dennis did not think it necessary to con- 
out; but that they may reach the point of desti- | nect the City of Washington, as the capital of the 
nation before the season has elapsed for naval | United States, with the navy yard on the Kastern 
operations, Branch. The one might be the most fit for its 
Mr. J. RANDOLPH congratulated the gentleman | purpose of any which human wisdom could point 
from Connecticut, and all who had been conver- | out, while the other might be liable to some ob- 
sant with him in public life, on the reform which jections which had been urged against it; and he 
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did not deny but there were other places equally as 
commodious for all the purposes of equipping ves- 
sels of war. But he considered the an 
of the navy yard at this place a measure of sound 
policy. 

The question was taken on filling up the blank, 
without a division, and carried in the affirmative. 





Tuurspay, January 17. 


The Speaker laid before the House a letter, 
together with a memorial and sundry accompa- 
nying documents, in the Spanish language, from 
Don Joseph de Cabrera, attached to the Legation 
of Spain, near the United States, now confined 
in the debtor’s apartment of the jail in the city of 
Philadelphia, under a warrant from the Gov- 
ernor of the State of Pennsylvania, charging him 
with sundry criminal offences; which were or- 
dered to lie on the table. 

Mr. J. Ranvotra said that the Committee of 
Ways and Means had received a letter from the 
Secretary last evening, by which it appeared to 
be necessary to add an additional item to the a 
propriation bill, and to make a small alteration in 
an item already agreed to. The letter was read 
by the Clerk, and then, on motion, of Mr. J. R., 
the bill was recommitted to a Committee of the 
Whole. 

After some time spent in considering the same, 
and making the requisite amendments, the Com- 
mittee rose and reported. Thereupon, the House 
proceeded to consider the motion, and having 
concurred in the amendments reported by the 
Committee of the Whole, the bill was ordered to 
be engrossed and read a third time to-morrow. 


PAYMENT OF CERTAIN DEBTS. 


Mr. CLarsorne moved the order of the day for 
the House to resolve itself into a Committee of 
the Whole, on the bill making further provision 
for the extinguishment of the debts still due from 
the United States. This bill goes generally to 
make provision for the payment of certain debts 
liquidated at the Treasury. A new section was 
proposed by Mr. C., making similar provision for 
all unliquidated debts due for services rendered or 
supplies furnished during our Revolutionary war. 
A debate of considerable length and interest grew 
out of the question for adding it to the bill. 

On motion the Committee divided, and seventy- 
eight members voting in favor of inserting it in 
the bill, it was carried. 

A motion for striking out the last section, limit- 
ing the duration of the bill to —— years, was 
made by Mr. Macon. 

Another debate of some length took place, and 
when the Committee divided, there were forty- 
eight in favor of striking out, and fifty-eight 
against it. So it was determined in the negative. 

Mr. Eimer proposed a new section embracing 
the cases of Messrs. Bowen, Moore, and Elmer, 
officers of artillery, but who were not attached to 
the line of any State, providing for an allowance 
of the depreciation of their pay, which they did 
not obtain under the resolution of the old Con- 
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gress, in consequence of having resigned a few 
days previous to its taking effect. 

The motion did not succeed, only eighteey 
members voting in its favor. 

Mr. Tuomas proposed a new section, enacting 
that the claim of the United States against ind. 
vidual States, for balances which occurred pre. 
vious to the year 1790, should continue to exist 
till the —— day of ——, and no longer. 

This motion was also lost, only twenty rising 
in its favor. 

The last section, limiting the duration of the 
law for years, being under consideration, it 
was proposed to fill up the blank with * two.” 
“three,” and “twenty.” 

The question was taken on the highest nun. 
ber, viz: “twenty,” and lost, only twenty-seven 
members voting in its favor. 

On filling the blank with “three years,” the 
House divided, and fifty-one were in the affirma- 
tive, and forty-two in the negative. So it wa 
carried, 

The Committee then rose, and reported the 
bill and its amendments, and the House proceede( 
to consider the same. 

A considerable debate took place on concurring 
in the amendment proposed by Mr. Cuaiporne 
extending the law to unliquidated claims; ani 
upon the question of concurring, the House divi- 
ded, and fifty-four were for it, and fifty-six against 
it. So the amendment was not agreed to. 

Several verbal amendments were afterward: 
agreed to, and the bill was ordered to be engrosse( 
for a third reading to-morrow. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time on 
Friday next. 








Fripay, January:18, 


Mr. Jonn Ranvowpu, from the Committee 0! 
Ways and Means, presented a bill making appro- 
priations for the support of the Military Establish- 
ment of the United States, for the year one thou- 
sand eight hundred and five; which was rea 
twice and committed toa Committee of the Whole 
House on Monday next. 

The Chairman of the Committee of Revisal and 
Unfinished Business made a further report, that 
the law regulating the manner of taking evidence 
in case of contested elections had expired, and 
ought to be revived; also that the law for incorpora- 
ting the inhabitants of the City of Washington 
would expire with the end of the present sessiov. 
and that it ought to be renewed. The report was 
referred toa Committee of the Whole for Monday. 

Mr. Joun Ranpowpn, from the Committee 0 
Ways and Means, to whom was committed, 00 
the fourteenth instant, the bill sent from the Sen- 
ate, entitled “An act toamend an act, entitled ‘An 
act for imposing more specific duties on the im- 
portation of certain articles; and, also, for levying 
and collecting light money on foreign ships 0 
vessels, and for other purposes ;” reported that the 
committee had directed him to report the same 
to the House, without amendment: WhereupoD, 
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Ordered, That the said bill and report be com-| Land Company, purchasers under th 
'and Mississippi Companies, and the 
An engrossed bill making appropriations for the | sundry citizens of South Carolina, 
support of Government, for the year one thousand | under the Upper Mississippi Compa 


mitted to a Committee of the Whole this day. 


eight hundred and five, was read the third time 
and passed. 

An engrossed bill to amend thecharter of George- 
town was read the third time and passed. 

An engrossed bill making farther provision for 
extinguishing the debts due from the United States 
was read the third time: Whereupon, the farther 
consideration thereof was postponed until Mon- 
day next. ; 

Mr. CrowNnINsHIELD, from the Committee of 
Commerce and Manufactures, presented a bill for 
the relief of the sufferers by fire in the city of 
New York, in the State of New York; which 
was read twice, and committed to a Committee 
of the whole House on Monday next. 

Mr. Crowninsuigp, from the Committee of 
Commerce and Manufactures, presented a bill to 
establish the districts of Genesee, of Buffalo creek, 
and of Miami; and to alter the port of entry in 
the district of Erie; which was read twice, and 
committed toa Committee of the Whole on Mon- 
day next. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 


_ act for the relief of Charlotte Hazen, widow and 


relict of the late Brigadier General Moses Hazen,” 
with an amendment; to which they desire the con- 
currence of this House. 

The Senate’s amendment was taken up and 
considered. It went to allow her a pension for | 
life, from the first day of January, 1805, of two | 
hundred dollars per annum. 

Mr. Van CortTLanpt moved to amend the 
amendment by striking out the first of January, 
1805, and inserting in its stead the fourth of Feb- 
uary, 1803, being the day of her husband’s decease. | 

This motion being carried in the affirmative, 
the bill was returned to the Senate. Shortly af- 
ter which another message was received from that 
body, expressing their agreement to the amend- 
ment proposed to the House. 

A petition of Johan York, of Brookefield, in the 
county of Chenango, and State of New York, 
late collector of the taxes on lands, slaves, and 
dwelling-houses, for the eighty-third collection 
district, within the said State, and now confined 
in the jail of said county, was presented to the 
House and read, praying relief in the case of a 
judgment awarded against the petitioner and ex- 
ecution issued thereon, for the sum of eight hun- 
dred dollars, including interest and cost of suit, 
for the payment of which the petitioner was com- 
pelled to apply a certain proportion of the pro- | 
ceeds of taxes collected by him in the capacity 
aforesaid.—Referred to Messrs. Roor. Greaa, 
and Hasrines; to examine and report their opin- 
ion thereupon to the House. 

Mr. Dana, from the Committee of Claims, 
made a report upon the application and represent- 
ation of sundry citizens of Massachusetts, pur- 
chasers under the Georgia Company; of the 
agents of persons composing the New England | 

8th Con. 2d Szs,—32 


District of 
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e Georgia 
agent for 
purchasers 


< 0 ny; which 
was referred to the Committee of the Whole, and 


ordered to be printed with the accompanying doc- 
uments. 

The Speaker made the usual inquiry, “ for 
what day shall it be made the order 2” 

Mr. Dana moved Monday, observing that he 
had no idea of the report being printed by that 
time, or even if it were, he should not call it up; 
his intention being merely to have it on the min- 
utes as a notice to the parties interested. 

Mr. Leis moved its being made the order of the 
day for the third of March next. 

The third of March being the most distant day, 
was first put, and a division of the House was 
called upon the question. There appeared but 
thirty members in the affirmative; of course it 
was not carried, 

Monday next was then agreed to, without a 
division. 

Mr. Nicuoison moved the order of the day on 
the report of the Committee of Claims, on the 
petition of Alexander Murray, praying to be re- 
imbursed the value, damage, and costs of a cer- 
tain vessel captured by him, and which had been 
decided against him by the Supreme Court of the 
United States; which being agreed to, Mr. Ten- 
NEY was called to the Chair. 

The Committee, after some time spent in con- 
sidering the report of the Committee of Claims, 
adopted the resolution thereof, that the prayer of 
the petitioner was just, and ought to be granted, 
sixty-six members voting in favor of the resolu- 
tion. 

The House having concurred in the report of 
the Committee of the Whole, it was referred to 
the Committee of Claims, to bring in a bill con- 
formably to the said resolution. 


DISTRICT OF COLUMBIA. 


Mr. Dawson, from the committee appointed on 
the petition of Marcella Stanton, and others, re- 
ported a Dill, entitled an act to authorize the court 
of the District of Columbia to decree divorces in 
certain cases; which was read twice,and referred 
toa Committee of the Whole on Tuesday next. 

Mr. Dawson prefaced his motion, on this sub- 
ject, when he introduced it, in che manner fol- 
lowing: 

He observed that, atier the decision which had 
taken place a few days ngo, he had resolved not 
to meddle any further with the affairs of the Dis- 
trict of Columbia, but to leave the inhabitants in 
the enjoyment of the blessings of that govern- 
ment which they seem to have chosen, and the 
principles of which were sanctioned by this 
House. 

There was, however, one class of persons who 
claimed, in all situations, our particular attention 5 
who had not made a surrender of their political 
rights; and, if they had been defrauded out of 
their natural oues, were anxious to regain them. 

It would be remembered that, at the last session, 
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a gentleman from Maryland, who had been absent 


for some time, and whom he rejoiced now to see 
in his place, (Mr. Nicuotson,) presented a peti- 
tion from a person in this District, praying for a 
divorce, and he two others for the same relief. 
These were referred to a select committee. and a 
bill reported, which remained among the unfinish- 
ed business; as he learned that the situations and 
wishes of these unfortunate persons were still the 
same, he thought the subject ought again to be 
renewed. 


Mr. S.Loan moved the following resolution: 


Resolved, That, from and after the fourth of July, 
1805, all blacks and people of color, that shall be born 
within the District of Columbia, or whose mother shall 
be the property of any person residing within said Dis- 
trict, shall be free, the males at the age of » and 
the females at the age of 


The House proceeded to consider the said mo- 
tion, and on the question that the same be refer- 
red to a Committee of the whole House, it passed 
in the negative—yeas 47, nays 65, as follows: 

Yras—Nathaniel Alexander, Isaac Anderson, John 
Archer, Simeon Baldwin, David Bard, George Michael 
Bedinger, Phanuel Bishop, John Boyle, Robert Brown, 
Clifton Claggett, Joseph Clay, Frederick Conrad, Jacob 
Crowninshield, James Elliot, Ebenezer Elmer, William 
Findley, Andrew Gregg, Gaylord Griswold, John A. 
Hanna, Josiah Hasbrouck, Seth Hastings, Joseph Heis- 
ter, David Hough, Nehemiah Knight, Simon Larned, 
Michael Leib, Henry W. Livingston, John B. C. Lucas, 
Andrew McCord, Nahum Mitchell, Jeremiah Morrow, 
Beriah Palmer, John Rea of Pennsylvania, Jacob Rich- 
ards, Erastus Root, Thomas Sammons, Ebenezer Sea- 
ver, James Sloan, John Smilie, Joseph Stanton, Wil- 
liam Stedman, John Stewart, George Tibbits, Isaac 
Van Horne, Joseph B. Varnum, Peleg Wadsworth, and 
John Whitehill. 

Nars—Willis Alston, jun., William Blackledge, 
Adam Boyd, Joseph Bryan, William Butler, George 
W. Campbell, John Campbell, Levi Casey, Thomas 
Claiborne, Matthew Clay, John Clopton, Manasseh 
Cutler, John Davenport, John Dennis, William Dick- 
son, John B. Earle, Peter Early, John W. Eppes, Wil- 
liam Eustis, John Fowler, Calvin Goddard, Peterson 
Goodwyn, Thomas Griffin, Roger Griswold, William 
Helms, John Hoge, James Holland, Benjamin Huger, 
Samuel Hunt, Walter Jones, William Kennedy, Jo- 
seph Lewis, junior, Thomas Lowndes, Matthew Lyon, 
William McCreery, David Meriwether, Nicholas R. 
Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jr., Joseph H. Ni- 
cholson, Gideon Olin, John Randolph, John Rhea of 
Tennessee, Samuel Riker, Thomas Sandford, John 
Smith, Henry Southard, Richard Stanford, James Ste- 
phenson, Samuel Tenney, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Kil- 
lian K. Van Renssalaer, Daniel C. Verplanck, Matthew 
Walton, Marmaduke Williams, Alexander Wilson, 
Richard Winn, Joseph Winston, and Thomas Wynns. 

And then the main question being taken that 
the House do agree to the said motion as original- 
ly proposed, it passed in the negative—yeas 31, 
nays 77, as follows: 

Yeas—Isaac Anderson, John Archer, David Bard, 
Phanuel Bishop, Robert Brown, Clifton Claggett, Jo- 
seph Clay, James Elliot, Ebenezer Elmer, William 
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Findley, Gaylord Griswold, John A. Hanna, Josiah Has. 
brouck, David Hough, Nehemiah Knight, Michaej 
Leib, Andrew McCord, Nahum Mitchell, Beriah Pa). 
mer, John Rea of Pennsylvania, Jacob Richards, Eras. 
tus Root, Thomas Sammons, Ebenezer Seaver, James 
Sloan, John Smilie, Joseph Stanton, Isaac Van Horne, 
Joseph B. Varnum, Peleg Wadsworth, and John 
Whitehill. 

Nays.— Willis Alston, jr., Simeon Baldwin, George 
Michael Bedinger, William Blackledge, Adam Boyd, 
Joseph Bryan, William Butler, George W. Campbell, 
John Campbell, Levi Casey, Thomas Claiborne, Mat- 
thew Clay, John Clopton, Frederick Conrad, Jacob 
Crowninshield, Manasseh Cutler, John Davenport, 
John Dawson, John Dennis, William Dickson, John B. 
Earle, Peter Early, John W. Eppes, William Eustis, 
John Fowler, Calvin Goddard, Peterson Goodwyn, 
Thomas Griffin, Roger Griswold, Joseph Heister, Wii- 
liam Helms, John Hoge, James Holland, Benjamin 
Huger, Samuel Hunt, Walter Jones, William Kennedy, 
Simon Larned, Joseph Lewis, jun., Henry W. Living. 
ston, Thomas Lowndes, John B. C. Lucas, Matthew 
Lyon, William McCreery, David Meriwether, Nicholas 
R. Moore, Thomas Moore, James Mott, Roger Nelson, 
Anthony New, Thomas Newton, jun., Joseph H. Nich- 
olson, Gideon Olin, John Randolph, John Rhea of Ten- 
nessee, Samuel Riker, Thomas Sandford, John Smith, 
Henry Southard, Richard Stanford, William Stedman, 
James Stephenson, John Stewart, Samuel Taggart, 
Samuel Tenney, Philip R. Thompson, George Tibbits, 
Abram Trigg, Philip Van Cortlandt, Killian K. Van 
Rensselaer, Daniel C. Verplanck, Matthew Walton, 
Marmaduke Williams, Alexander Wilson, Richard 
Winn, Joseph Winston, and Thomas Wynns. 


So the said motion was rejected. 





Monpay, January 21, 

A memorial of the people called Quakers, ai 
their yearly meeting, held in the city of Philadel- 
phia, in the month of December last, was pre- 
sented to the House and read, praying that eflect- 
ual measures may be adopted by Congress to 
prevent the introduction of slavery into any of the 
Territories of the United States.—Referred to the 
committee appointed on the twelfth of November 
last,on so much of the Message of the President 
of the United States as relates “to an ameliora- 
tion of the form of government of the Territory 
of Louisiana.” 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of Alexander Murray; 
which was read twice, and committed to a Com- 
mittee of the whole House to-morrow. 

The bill for extinguishing certain debts due by 
the United Stotes, being on its third reading, was, 
on motion of Mr. Epres, recommitted to a Com- 
mittee of the Whole. 

The House divided on the motion—50 in tie 
affirmative, and 34 in the negative. So it was 
carried. ; 

Mr. Nicuotson moved to make it the order 0! 
the day for the fourth of March next. 

The House divided—39 for it, and 46 agatust 
it. It was then made the order of the day for to- 
morrow. 

The House resolved itself into a Committee ot 
the Whole, on the bill authorizing the Postmaste! 
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General to allow an additional sum of $4,200 for 


carrying the mail from Fayetteville to Charles- | 
ton, South Carolina. 

The Committee, after some time spent in con- | 
sidering the same, rose and reported the bill with | 
an amendment, which was adopted by the House, | 
and the bill ordered to be engrossed for a third | 
reading to-morrow. 

The House resolved itself into a Committee of 
the Whole, on the bill making appropriations for | 
the support of the Military Establishment of the | 
United States, for the year one thousand eight | 
hundred and five; and, after some time spent | 
therein, the bill was reported with several amend- | 
ments thereto ; which were twice read, and agreed | 
to by the House. 

» Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- | 
morrow. 

The House resolved itself into a Committee of | 
the Whole, on the bill sent from the Senate, enti- | 
tled “An act to amend an act, entitled ‘An act | 
for imposing more specific duties on the importa- | 
tion of certain articles, and, also, for levying and | 
collecting light money on foreign ships or vessels, | 
and for other purposes;” and, after progress, the | 
Committee rose and had leave to sit again. 


DUTIES ON REFINED SUGAR. 

Mr. CrowninsHigELp, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred the memorial of Moses Rogers, Edmund 
Seaman, and others, sugar refiners in the city of 
New York, having had the same under considera- 
tion, submitted the following report: 


The memorialists are extensively concerned in the 
manufacture of refined sugar, in the city of New York, 
and are possessed of establishments adequate (as they 
state) not only to the supply of the home market, but 
also to the production of considerable quantities for ex- | 
portation to foreign countries. 

They acknowledge they are protected by the present 
high duties on imported loaf sugar, to the extent of 
the domestic demand, but, as their refineries are capa- 
ble of producing still greater supplies, they pray that a 
drawback or bounty may be allowed on the exporta- 
tion, to foreign countries, of all refined sugar in the 
‘United States, equivalent to the duty paid on the raw 
sugar employed in the manufacture. 

The committee beg leave to inform the House that | 
similar applications have been frequently made to Con- | 
gress, and it is almost unnecessary to add that the 
allowance prayed for has been invariably refused. At 
the last session of Congress, a lengthy, and, the com- 
mittee thought, a conclusive report, was made on a| 
resolution of the House “to inquire and report, by bill | 
or otherwise, whether a drawback of duties ought not | 
to be allowed on sugar refined in the United States, | 
and exported to foreign ports and places;” and the 
committee then offered their opinion, “that it would be | 
improper, under existing laws and regulations, to allow | 
a drawback upon the exportation of domestic refined 
sugar ;”” and this report was concurred in by the House. 
Notwithstanding the repeated decisions of Congress, 
the present memorialists have hazarded their applica- 
tion; but the committee cannot see that they have of- 
fered any new or weighty reasons to induce them to 
alter their former opinions on this subject. 
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If the committee are not mistaken, it will be found, 
upon examination, that the sugar refiners are the most 
favored body of manufacturers in the United States. 
Our commercial regulations seem opposed to all pro- 
hibitory duties, and to monopolies. These are in di- 
rect hostility to systems heretofore deemed valuable, 
are contrary to what is right and just between one 
citizen and another, and ought never to be indulged in 
a free country, except (which eould seldom happen) 
where they are necessary for the safety and protection 
And where monopolies are 
granted, or where such high duties exist as enable a 
particular class of men to engross any article of gene- 
ral use in a community, they only tend to heap up 
wealth in the hands of a few individuals, at the certain 
expense of the many. The duties on foreign refined 
sugar have been several times augmented to benefit the 
American refiners, and since January, 1795, this sugar 
has been charged with the high duty of nine cents per 
pound. It is denied the drawback on exportation, and 
cannot be imported in less quantities than six hundred 
pounds, nor in vessels of a less burden than one hun- 
dred and twenty tons. The committee are at a loss to 
conceive the necessity of these severe restrictions. 
Sugar candy pays a duty, on importation, of eleven 
cents and one half the pound, and there can be no 
doubt that this extravagant duty was imposed with a 
view of favoring the sugar refiners. These high duties 
amount to almost a prohibition of the two articles ; for,it 
is proved that they have been imported only in the 
most inconsiderable quantities, in late years, so that 
the sugar refiners possess the whole American market 
to themselves. They enjoy a certain monopoly in 
their business. No foreign loaf sugar can enter into 
competition with what they manufacture. Bengal and 
China sugar candy could be imported in considerable 
quantities, at very reasonable prices; and there is no 
better substitute for refined sugar, either in the lumps, 
or when reduced to powder; but the present duty on 
that article excludes it altogether from the American 
market, to the injury of the East India trade—a loss of 
revenue to the United States, and to the benefit of no 
other persons but the sugar refiners. It might be sup- 
posed that these high protecting and prohibitory duties 
on the foreign article secured to the sugar refiners 
every important advantage which they could reasonably 
hope to receive. With the exclusive home trade, sup- 
plying the United States, upon their own confession, 
with every pound of refined sugar consumed in the 
country, charging their own prices to the consumer, 
the foreign article excluded from our market, the wide 
range of speculation all their own, their profits great, 
and probably beyond any other manufacturer’s in the 
United States, it was rather a matter of surprise to the 
committee, that the sugar refiners should expect fur- 
ther indulgencies. 

Without mentioning all the reasons that have oc- 


curred to the committee, against granting the allow- 
ance in question, they will suggest some of the objec- 


| tions to which it is liable. 


ist. The Louisiana sugar might be used in the man- 
ufacture, almost in spite of any regulation that could 
be safely introduced, (and at New Orleans it would be 
exclusively employed,) and as it is not charged with 
any duty, the United States would, in many instances, 
be compelled to pay the allowance where they had re- 
ceived no equivalent. 

2d. It is well known that drawbacks are not payable 
on apy goods and merchandise, after the expiration of 
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twelve months, dating from the time of importation, 
and then only in cases where the original duties have 
been first received. If the crude sugar should lose the 
drawback, as it would in one year from the period of 
its importation, the price would be lowered in the mar- 
ket (presuming it was intended for exportation) in a 
sum equal to the duties, and it must then be sold for 
home consumption, probably at a reduced rate. 

Now, sugar thus circumstanced, if purchased and 
manufactured by the refiners, could not be entitled to 
the allowance of drawback, on any principle whatever ; 
and when it is supposed that the surplus of raw sugar 
in our market will find its way to Europe in American 
bottoms, and when it is considered that, in a refined 
state, it is not a bulky article, it may be doubted whe- 
ther its reduction of weight would, in cases of exporta- 
tion, be so advantageous to the carrying trade of the 
United States as might at first be imagined. If the 
sugar is exported in its crude state, the freight would 
be. double, and those merchant ships that depended 
solely on freight would thereby derive at least a trifling 
advantage. 

Although the committee do not wish it to be inferred 
that they would recommend the exportation of the raw 
materials found in our markets, in preference to those 
manufactured by American workmen, and reduced to 
half their ordinary bulk, merely for the benefit of the 
extra freight, yet, in respect to the article referred to, 
it becomes questionable whether the exporting mer- 
chant and ship owner do not now enjoy as great, or 
even greater advantages, than they would if bounties 
were allowed on refined sugar, to the extent of the 
quantity wbich could be manufactured for exportation 
from the United States. 

3d. As the raw sugar, in refining, undergoes a com- 
plete transformation, it would be difficult, if not impos- 
sible, to guard against some impositions in paying the 
bounty, and frauds might be attempted on the revenue. 
The custom-house officers could not always attend at 
the sugar houses ; and, however upright the intentions 
of the refiners and exporters might be, the certificates 
must be multiplied, and such precautionary measures 
be introduced, as would embarrass the fair collection of 
the public revenue ; and the allowance might perhaps 
tend, in some respects, to lessen its amount, and cer- 
tainly it could not augment it. 

4th. Should the prayer of the petition be granted, no 
good reason could be offered why New England rum, 
distilled from imported molasses, or cordage and cables 
manufactured from foreign hemp, and canvass made 
into sails, for the use of vessels, should not receive 
similar allowances. All the manufactured iron, too, 
which had paid a duty on importation in its unwrought 
state, would certainly be equally entitled to the benefit 
of such allowance ; and domestic rum, sail cloth made 
up for ship’s use, cordage, and various articles of iron- 
work, such as anchors, bolts, spikes, nails, and hoops, 
are exported from the United States in considerable 
quantities, and it is believed in value far beyond the 
whole amount of refined sugar which could possibly be 
disposed of to advantage in foreign markets, and yet 
the committee do not recollect that the distillers, rope- 
makers, sailmakers, or blacksmiths, have ever petitioned 
Congress for a repayment of the duties on the exporta- 
tion of the articles employed by them, or connected 
with their respective occupations. 

The memorialists allege that, in Great Britain, a 
bounty on the exportation of refined sugar is allowed, 
of forty shillings sterling per hundred weight In 
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Great Britain the duties on imports will average about 
thirty per cent. higher than those paid in the Uniteg 
States, and on sugar, in particular, the duty is twenty. 
six shillings and six pence sterling per hundred weight, 
exceeding five and one quarter cents a pound, or double 
the American duty; still, the drawback on refined sy. 
gar exported from England is by no means payable at 
a certain or fixed standard, and a table of English 
drawbacks, now before the committee, fully prove that 
different rates of drawback are allowed, varying from 
forty shillings, when the price does not exceed forty 
shillings, to thirteen shillings, when the price is from 
sixty-eight to seventy shillings, per hundred weight; 
and whenever the average price of sugar exceeds 
seventy shillings per hundred weight, nothing is I. 
lowed, and it is presumed that sugar is often at that 
price in England, exclusive of the duties. But, in the 
examination of this question, it is of little consequence 
what commercial regulations exist in other countries, 
so long as they do not affect our rights, and it is sufi. 
cient for us that we adopt such as are known to be 
beneficial, and most conducive to the interests of this 
ration; and individuals ought not to complain that 
other countries follow this or that system, under differ. 
ent circumstances, and that our laws are not shaped to 
operate for their exclusive advantage. 

Protecting duties on such articles as we can conve- 
niently manufacture have been a long time established 
in the United States; and surely the sugar refiners 
can have no complaints to offer on that point ; for there, 
the committee trust, it has been proved they possess 
peculiar, if not exclusive advantages. Various other 
objections could be adduced, to prove that Congress 
ought not to grant the allowance on the exportation of 
sugar refined in the United States, particularly while 
the present high duties are continued on loaf sugar, 
imported from Europe, and sugar candy, from the East 
Indies and China; but it is supposed to be quite un- 
necessary to enlarge a report already too much ex- 
tended. The committee therefore respectfully submit 
the following resolution : 

Resolved, As the opinion of the Committee of Com- 
merce and Manufactures, that it is inexpedient to grant 
any allowance or bounty on refined sugar exported 
from the United States. 


The report was referred to the Committee of 
the Whole on Wednesday next. 





Tvuespay, January 22. 


An engrossed bill making appropriations for the 
support of the Military Establishment of the Uni- 
ted States, for the year one thousand eight hun- 
dred and five, was read the third time and passed. 

An engrossed bill authorizing the Postmaster 
General to make a further allowance for carrying 
the mail from Fayetteville, in North Carolina, to 
Charleston, in South Carolina, was read the third 
time, and passed. 

Mr. Nicnotson, from the committee appointed, 
presented a bill fixing the value of rations allowed 
to the commissioned officers in the Army of the 
United States; which was read twice and com- 
mitted to a Committee of the Whole to-morrow. 

The House resumed the consideration of a mo- 
tion of the twenty-first ultimo, directing the Sec- 
retary of War to lay before the House “a state- 
ment of the number of the officers and privates 10 
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the actual service of the United States, during the 
wears one thousand eight hundred and three, and 
one thousand eight hundred and four; and, also, 
the names of the posts where suldiers are sta- 
tioned, together with the number of privates and 
officers at such posts; and, also, a detailed state- 
ment of the sums expended, during the years one 
thousand eight hundred and three, and one thou- 
sand eight hundred and four, on fortifications, ar- 
senals, armories, and magazines:” Whereupon, 
the said motion being again read, was agreed to 
by the House. 

Mr. Dana, from the committee to whom was 
referred, on the second instant, the petition of Al- 
exander Scott, of the State of South Carolina, in 
behalf of himself and others, made a report there- 
on; which was read, and referred toa Committee 
of the Whole on Thursday next. 

Resolved, That the Secretary of War be di- 
rected to transmit to this House, copies of any 
documents in his office, which relate to the case 
of William Scott, and James and John Pettigrew, 
stated to have been murdered and plundered by 
the Cherokee Indians. 


The report was referred to a Committee of the | 


Whole on Thursday next. 
Mr. CrowninsulE_p, from the Committee of 
Commerce and Manufactures, presented, by leave 


of the House, a bill in addition to an act, entitled 


“An act to promote the progress of useful arts and 
to repeal the act heretofore made for that pur- 


ose;” which was read and committed to the 
> 


Committee of the whole House. 


The House resolved itself into a Committee of | 


the Whole on the report of the committee appoint- 
ed, on the fourteenth of November last, to * in- 
quire into the expediency of making provision, by 
law, for the completion of the public buildings be- 
longing to the United States, near Philadelphia :” 
and, after some time spent therein, the Committee 


rose and reported a resolution thereupon; which | 


was twice read, and agreed to by the House as 
follows: 

Resolved, That the sum of eighteen thousand nine 
hundred dollars be appropriated for the completion of 
the arsenal belonging to the United States on the river 
Schuylkill. 

Ordered, That a bill, or bills, be brought in, 


pursuant to the said resolution; and that Mr. Lets, 


Mr. Mort, and Mr. Curier, do prepare and bring | 


in the same. 
_A memorial of the Delegates appointed by va- 
rious sections of the District of Columbia, signed 


by Cornelius Coningham, their President, and at- | 
tested by Nicholas King, their Secretary, was pre- | 


sented to the House and read, submitting to the 
consideration of Congress sundry propositions, by 
way of amendment and modification of the acts 
relating to the government of the District of Co- 
lumbia, which they pray may be 


other inhabitants of the said District—Referred 
to Mr. Nicnotson, Mr. Tuompson, Mr. PLaTer, 
Mr. Lewis, and Mr. Lucas; to examine and re- 
port their opinion thereupon to the House. 

The House resolved itself into a Committee of 
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the Whole on the bill for the relief of the widow 
and orphan children of Robert Elliot. “The bill 
was reported with an amendment thereto: which 
Was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. 


OLIVER EVANS. 


Mr. Crowninsuie.p, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on the twenty-first ultimo, the petition of 
Oliver Evans, of the city of Philadelphia, made a 
report thereon, as follows: 


The petitioner has invented many useful improve- 
| ments on merchant flour mills, for which he obtained a 
| patent, dated January 7th, 1791. ‘This patent expired 
on the 7th of the present month. He states that he 
| has also made several valuable discoveries, and im- 
| provements on steam engines—explanations, and draw- 
| ings of which have been exhibited to the committee. 
| The petitioner represents, that, owing to the great ex- 
tent of the United States, and the difficulties usually 
attending the introduction of improvements in new 
countries, he has not yet been able to collect any con- 
siderable sums from his patent, and having found it 
necessary to impose on himself a condition, not to ex- 
pend in new inventions and discoveries any more than 
the net profits derived from old ones, he finds himself 
compelled to ask for the extension of his patent right, 
for the improvement in merchant flour mills, with a 
view that he may appropriate the proceeds towards 
| completing his further inventions on steam engines, 
which in his opinion, are, in their operation, from five 
to ten times more powerful than any others heretofore 
| invented, in proportion to size and weight; and he avers 
| that he has conceived still greater improvements on 
| steam engines, (which he has not yet put in practice) 
| to lessen their expense, and cause them to last longer, 
| increase their power, and diminish the consumption of 
| fuel to about one fourth part. 
| ‘The petitioner appears to possess a mind capable of 
| conceiving, and a strong propensity for making new 
| discoveries and inventions, and the greater part of his 
| life seems to have been devoted to improvements in 
| labor-saving machines, and if he could be encouraged 
to persevere, it is highly probable his discoveries may 
be rendered useful to his country, and at the same time 
profitable, and honorable to himeelf. 
| He is desirous that his patent may be extended for 
| the term of seven years, without injuring those who 
| have already purchased the right of using it; and if 
| this privilege could be granted, he is convinced that it 
| 


would enable him to complete his other valuable dis- 
coveries, which otherwise he apprehends, from the 
great expense attending them, he may be obliged to 
abandon, or at least to delay their completion for sev- 
eral years. 

The committee have been favorably impressed with 
the representations made to them by the petitioner, and 
would venture to recommend that his patent right for 
the improvement on merchant flour mills, be extended 
seven years, from the 7thinstant. At the same time, 
the committee are aware (should the petitioner obtaim 
the extension of his patent) that numerous applications 
will be made to Congress, by other patentees, for the 
same indulgence, and as the authors of books, maps, and 
charts, are allowed to renew their patents for the further 
term of fourteen years, and seeing no objection to @ 
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general provision calculated to meet the reasonable re- | mere importer became ultimately charged with the 
quests of persons who have made very valuable or im- | amount, or that the Government had not in view the 
portant discoveries—they ask leave to report a bill on | collection of a revenue to defray the expenses, and com. 


the subject. plete the payments of engagements, for which the pub. 
Referred to a Committee of the Whole on | lic faith stands pledged; but surely it could not be sup. 
Thursday next. posed that these duties were to be augmented, at any 
DUTIES ON FOREIGN BOOKS. time, to so high a rate as to amount to a complete pro. 


Mr. C f the C st hibition on the importation. If a revenue is to be co). 
tf. CROWNINSHIELD, irom the Vommittee On | lected, extravagantly high duties ought not to be laid: 
Commerce and Manufactures, to whom was re-| and, in their augmentation beyond a fair proportion, a 
ferred the memorial of the P hiladelphia Typo- | diminution of the revenue may be expected. If the 
graphical Society, made the following report: duties are raised to answer the design of the petitioners 
The petitioners are desirous that Congress should | in its full extent, the consequence will be, that little o 
impose greater duties on books imported into the Uni- | no revenue will be derived from imported books ; the 
ted States. They are under apprehension that, after | petitioners will be exclusively benefitted; they wi 
the conclusion of the present war in Europe, the En- | charge their own prices for American books ; there cay 
glish bookseller will be able to undersell the American | be no competition, and the nation will be the only su. 
in his own market; and, possessing a sincere convic- | ferers. 
tion that their situation may be greatly ameliorated by The American people have still a great predilectioy | 
restricting the constant and great importation of foreign | for English printed books, notwithstanding it has bee» 
books, they solicit an augmentation of the present rate | frequently proved that they can be as accurately and x 
of duties on all books imported into the United States, | elegantly printed here, as in any partofthe world. 
probably with a view of increasing their profits, or, at | Committee see no reason why the price should be ir. 
least, of giving to the American booksellers the pre- | creased by additional duties, and they are unwilling | 
ference in their own market, and to which, the peti- | augment the charge to those readers, who prefer forein 
tioners are of opinion, they are justly entitled. publications to our own, especially when it is conceive! 
The committee can entertain no doubt that the peti- | that books of every description, whether of foreign « | 
tioners are extremely desirous of encouraging the manu- | domestic manufacture, are, at present, sold at the mo 
facture of books in the United States; and, if the ex- | extravagant prices in the bookstores throughout th: 
clusive interest of printers and booksellers were alone | United States. : 
to be consulted, it is probable the committee might be | If the committee entertained an opinion that the a 
induced to recommend the proposed augmentation in | of printing was not sufficiently protected in this cour- 
the duties; but, it will be recollected that Congress are | try, they would consider themselves bound, immediate \: | 
legislating for the benefit of the whole American Peo- | to recommend the adoption of scme measure, calculate. 
ple, and not for the sole advantage of any particular in- | to meet the wishes of the petitioners, for the reasor 
dividuals, stated ; and, from the strongest conviction that the pr: 
At the last session of Congress, a law passed, declar- | posed augmentation of the duties on books imported in 
ing that rags of all sorts, for making paper, should be | the United States is unnecessary and inexpedicnt, «i 
imported free of duty. The American paper is pre- | this time, they submit their opinion to the House— 
sumed to be cheaper here, than it can be imported from That the Board of Directors of the Philadelphia T'ypo- 
Great Britain, and, it may be supposed, we shall soon | graphical Society have leave to withdraw their petition 
be able to supply the greater part of the demand for the The report was agreed to, 
domestic consumption of that article ; so that foreign 
supplies will not be wanted, after a few years; and, al- 
though higher wages may be given for journeymen 
printers and bookbinders, it must be confessed that the 
art of printing has progressed more rapidly in the Uni- 
ted States, than almost any other branch of machinery. 
This isa truth acknowledged by the petitioners, and : ev u 
assented to, with much pleasure, by the committee; | art, machine, manufacture, or composition of mat: 
where, then, can be the danger that the English book- | ter, or any improvement thereon, and to whow 
seller will be able to undersell the American in his own | patents have issued for the same from that office 





Wenpnespay, January 23. 


On motion of Mr. THomas, 
Resolved, That the Secretary of State be (- 
rected to lay before this House a list of the nam: 
of persons who have invented any new or useful 


market? When it is considered that foreign books pay | with the dates and general objects of such paten's 
a duty of fifteen per cent. upon their importation, and| An engrossed bill for the relief of the widow 
that, to this charge, the commissions and various ship- | and orphan children of Robert Elliot was rea. 
ping expenses at the place of exportation must be added, | the third time, and passed. 
together with the freight and insurance, the whole On sndtian of Mr. Hucer. 
amounting, at the lowest calculation, to forty per cent. Resolved, That the Secretary of the Treasurr 
in favor of, and as a direct encouragement to, the en be directed to transmit to this House a statement! | 
com peintare.sndt bookagllem, it: might-bs oupppeed Fiat’! of sho foreign tonnage which has been entered ®! 
the petitioners were sufficiently protected, and that they the diff cele siding of the United States | 
need not be under any apprehension of foreign compe- f 2 eee nee ; ” a 
Sites hen duhaienainane. or the years one thousand eight hundred an = 
The great expenses which must necessarily attend | 0D thousand eight hundred and two, a as 
the importation of Europcan books into this country, if sand eight hundred and three, and one t — 2 
there was no other difference in their favor, will, it is | eight hundred and four; and as correct a state 
hoped, give a decided advantage to the American book- | Ment as In his power of the tonnage of the ue 
registered ships or vessels which have been owneé 


seller. 
In the imposition of duties on imported books, or on | by citizens of the United States during the said 
years, and which were in possession of a sea-let- 


any article whatever, it was never imagined that the 
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house of the United States ; and, likewise, a state- 
ment of the amount of light-money which has 
been collected on unregistered ships and vessels, 
and on other foreign ships and vessels, since the 
passage of the act for levying and collecting light- 
money on foreign ships and vessels. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act making appropriations for the support of the 
Navy of the United States, during the year one 
thousand eight hundred and five,” with an amend- 
ment, to which they desire the concurrence of this 
House ; also, the bill entitled “An act making an 
appropriation for completing the south wing of 
the Capitol, at the City of Washington, and for 
other purposes,” with an amendment, to which 
they desire the concurrence of this House ; and, 
also, the bill entitled “An act for carrying into 
more complete effect the tenth article of the Trea- 
ty of Friendship, Limits, and Navigation, with 
Spain,” with several amendments, to which they 
desire the concurrence of this House. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
the Navy of the United States, during the year 
one thousand eight hundred and five;” where- 
upon, 

Resolved, That this House doth agree to the 
said amendment. 

The House went into Committee of the Whole 
on the bill for the relief of Captain Alexander 
Murray. After some time spent in considering 
and debating the same, the Committee rose and 
reported the bill without any amendment; it was 
then ordered by the House that the bill be en- 
grossed for a third reading to-morrow. 

Mr. R. Griswo_p moved a resolution that the 
Secretary of War be directed to lay before the 
House a report of the situation of the public build- 
ings on the bank of the Schuylkill, near Phila- 
del phia ; what would be the probable expense of 
completing them; and whether, in his opinion, 
the public interest will not be promoted thereby. 

On motion of Mr. Nicno.son, the latter part, 
respecting the opinion of the Secretary, was strick- 
en out. 

Mr. Varnum then moved to add, “and a state- 
ment of the quantity of the public stores deposit- 
ed in the same building.” This motion was lost— 
38 being in its favor and 42 against it. 

Mr. Grece thought such an amendment as the 
last suggested was necessary ; he therefore varied 
the language, and offered a motion in this shape: 
“and a statement of the military stores deposited 
in said buildings.” That amendment being agreed 
to, the question was taken on the original motion 
as amended, and carried—61 voting in its favor. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making an appropriation for completing 
the south wing of the Capitol, at the City of Wash- 
ington, and for other purposes ;” Whereupon, 

Resolved, That this House doth agree to the 
sald amendment. 
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ter, or other regular document, from a custom-| The House proceeded to consider the amend- 


ments proposed by the Senate to the bill. entitled 
“ An act for carrying into more complete effect 
the tenth article of the Treaty of Friendship 
Limits, and Navigation, with Spain: Whereupon, 
the amendments, together with the bill, were com.” 
mitted to the Committee of Commerce and Man- 
ufactures. 


PROTECTION OF SEAMEN. 


The Speaker laid before the House a letter 
from the Secretary of State, accompanying state- 
ments and abstracts relative “to the number of 
‘ American seamen who have been impressed or 
‘detained on board of the ships of war of any 
‘foreign nation; with the names of the persons 
‘impressed; the name of the ship or vessel by 
* which they were impressed; the nation to which 
‘she belonged, and the time of the impressment; 
‘as also certain facts and circumstances relating 
‘to the same ;” prepared in obedience to a resolu- 
tion of this House of the thirty-first ultimo. 

Mr. CRowniNSHIELD said, that the list of im- 
pressed seamen, furnished by the Secretary of 
State, exceeded in number anything he had ex- 
pected. He thought these impressments ought 
to be prevented. and that the subject demanded 
investigation. He had drafted a resolution, which 
he would submit to the House, having in view to 
connect this with another very important subject. 
Many gentlemen must have observed that some 
late proclamations had been issued by the Gov- 
ernors of the several British West India Islands, 
interdicting the American trade after May next. 
The proclamations bore date in October or No- 
vember, and were to take effect in six months. 
It appeared to him that the British Government 
were determined to exclude us from their islands, 
upon the expectation that their own vessels 
would be competent to carry the necessary sup- 
plies. Mr. C. said we had a right to carry the 
productions of the United States in American 
bottoms, and he hoped we should never permit 
foreign ships to come to our ports and carry on 
an exclusive trade with any country whatever, 
where our vessels were not allowed the same 
privilege. His intention was to prevent the Ame- 
rican carrying trade to the West Indies from fall- 
ing into the hands of other nations. He would 
not exclude foreign vessels from our ports, but it 
was desirable that our own export trade should 
not be monopolized by foreigners. The subject 
was highly important to this country. Will the 
United States tamely submit to see some of its 
best citizens torn from their families and friends, 
without attempting something for their relief? 
Shall we see another country pursuing measures 
hostile to our commercial rights and make no 
effort to correct the mischief? The West India 
Islands depended on the United States for their 
ordinary supplies, and our vessels had usually car- 
ried a large proportion of their cargoes on Ame- 
rican account; but it appeared now that we were 
to be shut out from this trade,and it was in future 
to be carried on in foreign vessels. An effectual 
remedy would be to prohibit the exportation of 
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pene ee in foreign bottoms to all ports of | in force an act, entitled “An act declaring the con- 

islands with which we were not permitted to have | sent of Congress to an act of the State of M 

intercourse, and in order that the subject might | land, passed the twenty-eighth day of Dece an 

undergo the examination which its importance | one thousand seven hundred and finety-three fo 
demanded, he offered the following resolution: | the appointment of a health officer ;” and that 
Resolved, That the Committee of Commerce and the committee be authorized to report by bill, o 
Manufactures be instructed to inquire if any, and what, otherwise. 
further provision be necessary for the protection of the Ordered, That Mr. McCreery, Mr. Lownpy 
, ’ . DES, 
commerce and seamen of the United States, and to in- | and Mr. Newron, be appointed a committee 
— aie, ee country oe made any late | suant to the said resolution. fax. 
ations with a view to monopolize i 

See dnote tain = eee Mr. Ciark moved the following resolution: 

of such foreign country, or which in their operation ,pesctoed, That the Pecretary of. the Treasury be 

may.be injurious to the agricultural or commercial in- directed to lay before this House a circumstantial re. 
terest of the United States; and also to inquire into ee ter omens Saernm Seow. epeeery books 
the expediency of prohibiting the exportation from the Wg abae’ tine Santon Ctapen, walce ary barred by the stat. 

United States of all goods and merchandise whatever eoee Se Deen Uy Week eee eee Py whom 

in foreign ships bound to any port with which the ves- ey SSIR ORRIN wOte HNBNG| ENE "he PENNE 8 pervons 

sels of the United States are not allowed communica- to whom the Tespective eume sre due; with any dis- 
tion, or where a free and unrestricted trade is not per- criminating circumstances that may exist in the differ. 
mitted in the productions of the United States, and on Cantera ainene. 

- the committee be authorized to report by bill or| The House proceeded to consider the said mo- 
erwise. tion; Whereupon the farther consideration there- 
Mr. Ranvotpu wished the resolution to lie for of was postponed until Tuesday next. 

consideration a few days; he would mention Mr. Nicno.son moved for the House to go into 

Monday. The gentleman had said it was an im- Committee of the Whole on the bill for presery- 

portant subject, and if he had no objection it | iS Peace in the ports and harbors of the United 

would be as well to allow the resolution to remain | ©'@tes,@4 in the waters under their jurisdiction. 
unacted upon for a little time. It might be print- The House agreed to the same. 

ed for the consideration. of the House. and he Mr. Nicwo.son introduced two amendments; 

rather supposed some alteration would be neces- | °0¢ to supply the place of the second section of 

sary in the form of the resolution. the bill, and the other as a substitate for the fifth 

Mr. Crowninsarexp replied that he was per- section. These clauses being lengthy and impor- 

fectly willing the resolution should lie for con- tant, he wished them to be printed before they 
sideration, agreeably to the desire of the gentleman were discussed ; for which reason he wished the 
from Virginia, and he would consent to any rea- Committee to rise, report progress, and ask leave 
sonable delay; but he would not consent to its OS eae 
remaining unacted upon till a period so late as to Mr. R. Griswotp had also prepared an amend- 
preclude any measures from being adopted this ment in the place of the second section, which he 
session, because the proclamation would take effect also wished to have printed. It was accordingly 
in the month of May. He was not tenacious of received, and the Committee having risen and 
forms, it was the substance of things he looked to reported, the amendments were all ordered to be 
and he would with great pleasure agree to modify printed.’ 

the resolution to any shape which the gentleman On 'widtiqn of Mr. Caowmiweniato, the Mouse 

from Virginia might suggest. resolved itself into a Committee of the Whole 
eet ace mal ee gates the poe ie aie the bill for the relief of the sufferers by fire in 

Committee of the Whole for Monday next; which eens New tye. 


was agreed to, and the resolution ordered to be sari RRL DrUpeeee Snow oartien, providing 
printed. for the cases of those who suffered losses by the 


ean the 8th of September last, at Savan- 

nah, in Georgia; Charleston, Georgetown, and 
a ie rarer January 24. Beaufort, South Carolina. fi 

= oe aid aoe the House a letter} The Committee having agreed thereto, rose 

, at of War, enclosing sundry | and reported the same, and the bill and amend- 

— re oe = ease of William Scott, | ment were postponed until to-morrow 
and John Pettigrew, stated to have} Mr. Purviance laid on th : 

‘ e table a resolution 

a murdered and plundered by the Cherokee | for referring to the Secretary of State, the Sec- 

- — 2 pursuance of a resolution of this | retary of the Treasury, and the Attorney Gen- 

eed ee eae pie = the consideration of the constitutionality 

mmittee of the ole, | and expediency of granting to the inhabitants of 

Oe a ee ee eae eg 80 the District of Columbia a Legislatere den by 

e petition of Alexander Scott, of | themselves, with instructions, in eas 
: t e they deem 
= ne or doa Carolina, in behalf of him- | it Constitutional and expedient, to eneet system 
ers. to the next Congress. 
ae a of Mr. McCreery, é The engrossed bill for the relief of Captain 
ete : at a committee be appointed to | Alexander Murray was read a third time; aad 
q nto the expediency of farther continuing | on the question, Shall the bill pass ? 
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Mr. Conrab said he could not agree toa meas- with all the world, excepting the Dey of Algiers, 
ure of the kind. The conduct of Captain Mur-| as a small part of the force only was necessary to 
ray had been decided iltegal in every court in the | carry on this warfare, and as the ships had been 
United States into which it had been carried. He} actually hauled up at a considerable expense, 
did not approve of a legislative body re-examin-| there appeared to be no immediate necessity for 
ing decisions of courts of justice, as they were| incurring a further expense in their removal. 
totally unqualified for the object. He therefore | Our maritime concerns have now experienced a 


could not be content to givea silent vote; for | 
which reason he called the yeas and nays. 


The yeas and nays were taken on the passage 
of the bill, and were—yeas 66, nays 37, as follows: 


Yeas— Willis Alston, jr., Nathaniel Alexander, Sim- 
eon Baldwin, William Blackledge, Adam Boyd, Joseph 
Bryan, George W. Campbell, John Campbell, William 
Chamberlin, Clifton Claggett, Thomas Claiborne, John 
Clopton, Manasseh Cutler, Richard Cutts, Samuel W. 
Dana, John Davenport, John Dennis, William Dick- 
son, Thomas Dwight, Peter Early, James Elliot, Wil- 
liam Eustis, William Findley, Calvin Goddard, Thos. 
Griffin, Gaylord Griswold, Roger Griswold, Seth Hast- 
ings, William Helms, John Hoge, David Holmes, Ben- 
jamin Huger, Samuel Hunt, John G. Jackson, Walter | 
Jones, William Kennedy, Nehemiah Knight, Joseph | 
Lewis, jr, Henry W. Livingston, Thomas Lowndes, | 
William McCreery, Nahum Mitchell, Jeremiah Mor- | 


row, Roger Nelson, Anthony New, Thomas Newton, jr., | 
Thomas Plater, Jacob Richards, Samuel Riker, Thos. | 
Sandford, John Smilie, John Smith, Richard Stanford, 
Joseph Stanton, James Stephenson, Samuel Taggart, 
Benj. Tallmadge, Samuel Tenney, Samuel Thatcher, | 
Philip R. Thompson, Philip Van Cortlandt, Peleg 
Wadsworth, Matthew Walton, Lemuel Williams, Al- | 
exander Wilson, and Thomas Wynns. 

Nars—Isaac Anderson, David Bard, George M. Bed- | 
inger, Robert Brown, William Butler, Levi Casey, Mat- | 
thew Clay, Frederick Conrad, Ebenezer Elmer, John | 
W. Eppes, Peterson Goodwyn, Andrew Gregg, John 
A. Hanna, Josiah Hasbrouck, Joseph Heister, James 
Holland, Michael Leib, Matthew Lyon, Andrew Mc- 
Cord, David Meriwether, Thomas Moore, James Mott, | 
Gideon Olin, Beriah Palmer, John Rea of Pennsylva- | 
nia, John Rhea of Tennessee, Erastus Root, Thomas 
Sammons, Ebenezer Seaver, Jas. Sloan, Henry South- 
ard, John Stewart, Isaac Van Horne, Joseph B. Var- 
num, John Whitehill, Marmaduke Williams, and Jo- 
seph Winston. 


NAVY YARDS, &c. 


Mr. Eustis moved the following resolution: 

“Resolved, That it is expedient to provide by law for 
defraying the expense incident to fitting and preparing 
one of the navy yards belonging to the United States, | 
and lying near the margin of the ocean, for the recep- 
tion and repairing of such ships of war as are now at | 
sea on their return to port, and such other ships or | 
vessels of war as may hereafter return from their cruises 
or stations.” 

Mr. Eustis said the resolution now submitted 
to the consideration of the House had grown out 
of an opinion which impressed itself on his mind, 
when he first beheld the whole naval force of the 
United States moored in the Eastern branch of 
the Potomac. He had ever considered the estab. 
lishment of a navy yard in this city, as the prin- 
cipal naval arsenal, to be among the errors or 
misfortunes which had presided over many other 
arrangements respecting this city and territory. 
As the United States were at that time at peace 








| another. 


change. We are at war with another of the 
Barbary Powers, and a greater number of ships 
have been necessarily taken into the service. We 
have at this time six frigates, and five or six 
smaller vessels on duty in the Mediterranean. 
After a certain time these ships must be relieved. 
Others must be sent out to take their stations. 
Those which return will require repairs; and in 
order to prepare for these contingencies it was 
proper that some one of the navy yards nearer to 
the ocean should be put in a condition to receive 
them. This was the object of the resolution. It 
was desirable that some place should be selected 


| easy of access, where the water was deep, and in 


the neighborhood of some large maritime town, 
having large markets and magazines of the vari- 
ety of articles required for repairing and fitting 


| ships for sea, with the artizans employed in that 


business. It was not his intention to describe the 
advantages or disadvantages of one place or of 
The United States own six navy yards. 
The whole coast is before the Executive,and such 
a place will be selected as will combine the greatest 
number of advantages and best promote the public 
interests. 'T'o those who believed that ships ef war 
could be repaired or fitted out with the same des- 
patch, at the same expense, and with the same 
ease and convenience, at a place three hundred 
miles distant from the sea, as they could be in 
one of the ports laying on its margin, and posses- 
sing the advantages which had been stated, no 
reasoning could be applied which would change 
their opinions. The proposition was offered to 
the House to be decided by common sense and 
understanding. There was one objection, which 
he had anticipated, and which had some weight 
in it. The business of the department would in 
that case be removed from the eye of the Govern- 
ment,and from the more immediate inspection 
and control of the intelligent and capable officer 
who directed its operations; this inconvenience 
would be balanced by the more ample means and 
resources which his agents would find in the large 
towns, and by which they would be enabled to 
carry his instructions more promptly into effect. 

The motion was referred toa Committee of 
the Whole on Monday next. 





Fripay, January 25. 


A Message was received from the President of 
the United States, transmitting the report of the 
Director of the Mint. The said Message was 
read, and, together with the report, ordered to lie 
on the table. 

Mr. Leis, from the committee appointed on the 
twenty-second instant, presented a bill making an 
appropriation for the completion of the arsenal 
belonging to the United States on the river 
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Schuylkill ; which was read twice, and committed 
toa Committee of the whole House on Monday 
next. 

On motion of Mr. CRowNINSHIELD, 

Resolved, That the Committee of Ways and 
Means be directed to inquire whether any, and, if 
any, what, alterations are necessary to be made 
in the several acts fixing the salaries and emolu- 
ments of the collectors of duties on imports and 
tonnage; and that the committee have leave to 
report by bill, or otherwise. 

On motion, it was 

Resolved, That Mr. Newson be excused from 
serving as one of the Managers appointed on the 
fifth ultimo, on the part of this House, to conduct 
the impeachment against Samuel Chase, one of 
the Associate Justices of the Supreme Court of 
the United States. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act supplementary to the act, entitled ‘An act to 
regulate the collection of duties on imports and 
tonnage,” with an amendment; to which they 
desire the concurrence of this House. The Sen- 
ate have passed a bill, entitled “An act concern- 
ing the mode of surveying the public iands of the 
United States ;” to which they desire the concur- 
rence of this House. 

The bill sent from the Senate, entitled “An act 
concerning the mode of surveying the public 
lands of the United States,” was read twice, and 
committed to Mr. Greece, Mr. Morrow, Mr. Den- 
nis, Mr. ALExanper, and Mr. Morr, to consider 
and report thereon to the House. 

A petition of sundry purchasers of lands of the 
United States, in the State of Ohio, was presented 
to the House and read, praying, for the reasons 
therein specified, that an extension of the time of 
payment for the said lands may be granted by law, 
and, also, a remission of interest on the several 
instalments due on the same.—Referred. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act supplementary to the act, entitled ‘An act 
to regulate the collection of duties on imports and 
tonnage:” Whereupon, the amendment, together 
with the bill, was committed to a Committee of 
the whole House on Monday next. 

Mr. Morrow presented two petitions, one from 
Thomas Orr, tic other from Joseph Walker, 
praying Congress to allow them certain sections 
of land they had settled upon and improved.— 
Referred to the committee on the subject of the 
public lands, appointed on the 7th inst. 

Mr. McCreery, from the Committee appointed 
for the purpose, reported a bill declaring the assent 
of Congress to the act of Maryland of December 
28, 1793, allowing a health officer at Baltimore. 

The bill being twice read, on motion of Mr. 
Leis, it was referred to a Committee of the 
Whole for Monday next. 

Mr. Root, from the committee appointed for 
the purpose, reported a bill authorizing the dis- 
charge of John York from his imprisonment.— 
The same was twice read, and referred to a Com- 
mittee of the Whole for Monday next. 
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The order of the day for the House to resoly, 
itself into a Committee of the Whole on the re. 
port of the Committee of Revisal and Unfinished 
Business, was taken up. 


The first resolution, for reviving and making 
permanent the law for regulating the mode oj 
taking testimony in cases of contested elections 
was agreed to. 


The second resolution, for renewing the charter 
of Washington City, being under consideration, 
Mr. Lets observed, that it would be unneces- 
sary to act on this subject at this time, as the law 
of last session had extended the duration of the 
charter to fifteen years. 

On the question, the Committee disagreed ty 
the last resolut on. 

The Committee then rose and reported. 


The House immediately considered and con- 
curred in the report of the Committee of the 
Whole; and the first resolution was referred to the 
Committee of Revisal and Unfinished Business, 
to report a bill for the purpose. 


Mr. Larrmmore presented a memorial from the 
Legislative Council and the House of Represent- 
atives of the Mississippi Territory, stating sundry 
grievances to which they were exposed by the 
act of Congress for the government of the same. 
They complain that a man is not qualified to vote 
unless he possess fifty acres of land, whereby 
those who hold houses and town lots, as well as 
respectable citizens of considerable personal es- 
tate, are disfranchised. The inequality of repre- 
sentation in the several counties to the number of 
inhabitants in each; the necessity of extending 
the powers and authorities of an additional judge 
lately furnished the Territory; the inconvenien- 
cies arising from the prescribed mode of the dis- 

osal of lands; the necessity of establishing a 
ospital at the Natchez; and, lastly, an increase 
of the salaries of the judges. 

On motion, the memorial was referred to a se- 
lect committee of five members. 


Mr. R. Griswo p, after stating at some length 
the provision made by the several laws of the 
United States respecting the duties on the import- 
ation of goods, wares, and merchandise, into the 
United States, and endeavoring to show that salt- 
petre had been particularly exempted from the 
pagmnene of duties, under most of them, but that 
ately the Comptroller of the Treasury had directed 
the like duties to be taken upon their importation 
as upon other ad valorem goods—said he regret- 
ted thata difference existed on this point ; his own 
opinion, as well as that of several eminent civil- 
ians, being the reverse, he moved that the Com- 
mittee of Ways and Means be instructed to in- 
quire whether saltpetre is at this time liable by 
law to a duty on the importation thereof into the 
United States? If liable toa duty, what is the 
rate thereof, and whether it is not expedient to 
define by law the duty to be levied hereafter on 
that article ? 

After some conversation on the subject, the 
motion wasagreed to. 

Mr. CRowninsuicz.p called for the order of the 
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day, on the bill for the relief of the sufferers by 
the late fire in New York. The motion being 
agreed to, the House took into consideration the 
amendment proposed by Mr. Earty, and agreed 
to in Committee of the Whole, for extending the 
like relief to those who suffered by the storm of 
the 8th of September last, in the ports of Savan- 
nah, Beaufort, Charleston, and Georgetown, in 
Georgia and South Carolina. 

The motion being expressly to strike out Geor- 
gia and South Carolina, for the purpose of par- 
ticularizing the ports intended to be relieved, viz: 
Savannah, Beaufort, Charleston, and George- 
town, a division of the question was called for, 
and the question being put on striking out, it was 
carried in the affirmative. The remainder of the 
motion, viz: Shall the above-mentioned ports be 
inserted ? passed in the negative; so there stood a 
blank in the bill without connexion. It was then 
suggested that it would be proper to extend this 
relief all along the coast where sufferings had 
taken place. But this being opposed as too ex- 
tensive, and likely to defeat the bill altogether, 

On motion of Mr. Earty the amendment was 
referred to a Committee of the Whole, for the 

urpose of restoring it to the state it was in before 
it was thus mangled. The motion of reference was 
carried for Monday next. 


POST ROADS. 
Mr. G. W. Camppeu called for the order of 


the day on the resolution authorizing the estab- 
lishment of a post road from Knoxville, in Ten- 
nessee, to the settlements on the Tombigbee river, 
and so on tu New Orleans. 

On the question, Will the House resolve itself 
into a Committee accordingly ? it passed in the 
negative. 

Mr. Stanrorp moved to discharge the Com- 
mittee of the Whole, with a view of referring 
the subject to the Committee on Post Offices and 
Post Roads. 

Mr. Newron wished the subject to remain in 
its present state, until the information which the 
House had requested of the President was re- 
ceived. 

Mr. G. W. CampsBeE.t thought the subject not 
a proper one for the Committee on Post Offices 
and Post Roads, and gentlemen might recollect 
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the useful roads through a country for carrying 
its produce to market, and a main post road, like 
the one under contemplation. 

The question, on the motion to discharge the 
Committee of the Whole, was lost without a 
division. 

GEORGIA CLAIMS. 


Mr. Dana called for the order of the day on the 
report of the Committee of Claims, respecting 
the Yazoo claims to lands. He did this, that, at 
the time of adjournment, it might be considered 
as the unfinished business, and might have the 
preference over every other order of Monday. It 
would be recollected that the report was made 
last week, and fixed as the order of the day for 
Monday last, but he had forborne to call it up till 
this time, in order that gentlemen, after having 
had the printed report so long in their hands, 
might be prepared to meet the discussion, if not 
the decision. 

Mr. Newron was about observing that the sub- 
ject was too important to be taken up ina thin 
House, and, if gentlemen looked round, they would 
perceive most of the seats vacant. 

He was here reminded by the Speaker that no 
debate could take place on the priority of busi- 
ness. If gentlemen were not prepared to go into 
Committee of the Whole, they would vote against 
the present motion. 

Mr. Newron said, since that was the case, he 
would move to adjourn. 

The motion to adjourn being decided in the 
negative, 

The Speaker put the question on going into 
Committee of the Whole on the report. 

On a division, there were 47 in the affirmative, 
and 43 in the negative ; the motion was of course 
earried. 

The Cuatrman proceeded to read the report, 
and when he had gone through a small part of it, 

Mr. Cuiark moved that the Committee should 
rise. 

On the question for the Committee rising there 
were 50 in the affirmative, and 43 against it; it 
was carried. 

The Committee hereupon rose, and reported 
progress, and asked leave to sit again. 

On grantiog leave to sit again, there was 53 in 


that such a motion had been made when the busi- | the affirmative, and the Speaker declared that, in 
ness was first introduced, and it then failed of | his opinion, the question was carried. 


success; he hoped the like fate would attend the 
present motion. It would be recollected that the 
information alluded to by his friend from Virgi- 
nia, had been requested seven weeks since, and he 
presumed was not yet to be procured, nor perhaps 
might it be during the session ; he hoped, however, 
the House would agree to proceed to the exami- 
nation of the subject. 

Mr. Greae thought it would be as well to refer 
it to the Committee of the Whole on the bill 
directing the application of a certain sum of mo- 
ney out of the proceeds of the sale of western 
lands, for opening certain roads. 

Mr. Sranrorp observed, the subjects were not 
similar, as there wasa material difference between 


TERRITORY OF LOUISIANA. 


Mr. Joun Ranvo ten, from the committee ap- 
pointed, on the twelfth of November last, on so 
much of the Message of the President of the 
United States as relates “to an amelioration of 
the form of government of the Territory of Lou- 
isiana,” to whom was referred, on the 3d ultimo, 
a memorial, in the French language, witha trans- 
lation thereof, from sundry planters, merchants, 
and other inhabitants of the said Territory of 
Louisiana, made a report, in part, thereupon; 
which was read, and referred to a Committee of 
the Whole on Monday next. The report is as 
follows: 
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The grievances which have been felt by the memo- | by the treaty of cession, the claims of the people oj 
rialists, are of a nature which your committee believe | Louisiana on the wisdom and justice of Congress 
to be inseparable from those sudden transitions of gov- | ought not (in the opinion of your committee) to he 
ernment to which late political events have subjected | thereby prejudiced. Relying on the good sense of tha; 
the inhabitants of Louisiana. By them, however, they | people to point out to them that the United States cay. 
are ascribed to a denial, on the part of the United States, | not have incurred a heavy debt in order to obtain th, 
of those rights and immunities to which they declare | Territory of Louisiana merely with a view to the ex. 
themselves entitled, in virtue of the third article of the | clusive or especial benefit of its inhabitants, your com. 
treaty which transferred them to our dominion, and to | mittee, at the same time, earnestly recommend that 
the immediate enjoyment of which they now claim to | every indulgence, not incompatible with the interests of 
be admitted. It is only under the torture that this| the Union, may be extended to them. Only two 
article of the Treaty of Paris can be made to speak the | modes present themselves whereby a dependent prov. 
language ascribed to it by the memorialists, or counten- | ince may be held in obedience to its sovereign State— 
ance for a moment that charge of breach of faith, which | force and affection. The first of these is not only re. 
they have conceived themselves justified in exhibiting | pugnant to all our principles and institutions of Gov. 
against the Government. By that article it is stipu- | ernment, but it could not be more odious to those on 
lated that “the inhabitants of the ceded territory shall | whom it might operate than it would be hostile to the 
* be incorporated into the Union of the United States, | best interests, as well as the dearest predilections, o{ 
‘and admitted as soon as possible, according to the | those by whom, in this instance, it would have to be 
‘ principles of the Federal Constitution, to the enjoy- | exercised. The United States are not the property of 
‘ ment of all the rights, advantages, and immunities, of | an hereditary despot, or the rich prize of a military 
‘ citizens of the United States, and in the mean time | adventurer, whose favorites and followers may batten 
‘ they shall be maintained and protected in the free | on the spoil of plundered provinces won by the blood 
‘ enjoyment of their liberty, property, and the religion | and treasure of their exhausted subjects, but they 
‘ which they profess.” form the patrimony of a free and enlightened people, 

“They shall be incorporated into the Union, and | who control, while they constitute the only fund from 
admitted”—to what? ‘T'o the enjoyment of all the which the men and the money of which military power 
rights, &c., of American citizens. When? As soon | is composed can be drawn. It can never be the inter- 
as it can be done in conformity with the principles of | est, therefore, of the people of the United States to 
the Federal Constitution; meanwhile they are to be | subject themselves to the burdens, and their liberties to 
* protected,” &c. the dangers, of a vast military force, for the subjuga- 

Could any doubt be excited of the soundness of this | tion of others. The only alternative, then, which pre- 
construction of the English context, it would be in- | sents itself, is believed to be not more congenial to the 
stantly dissipated by a recurrence to its counterpart in | feelings than to the best interests of the people of the 
the French language,* if the manifest absurdity of the | Union. So long as their authority pervades the Ter- 
concluding words of the article, which would result from | ritory of Louisiana, so long as their laws are respected 
an opposite interpretation, should fail to remove it. For | and obeyed therein, your committee are at a loss to 
what necessity could exist for a provision securing to | conceive how the United States are more interested in 
the inhabitants of Louisiana the temporary enjoyment | the internal government of that Territory than of any 
of certain minor privileges, when their immediate ad- | State in the Confederacy. By permitting her inhabi- 





mission to all the rights of American citizens was one | tants to form their own regulations, the voice of dis- 


of the conditions on which their country was transferred | content would be hushed, faction (if it exist) disarmed, 
to the United States by France? Whether the words | and the people bound to us by the strong ties of grati- 
“as soon as possible, according to the principles of the | tude and interest. The spirit of disaffection, should it 
Federal Constitution,” be understood to refer to any | be excited at any future period by ambitious and un- 
change, which, in conformity with its own principles, | principled men, would be in direct hostility to the ob- 
might at some future period be made in that instru- | vious interests of the people of Louisiana, while the 
ment, or to that provision of the Constitution which | ability of the Union to repress it would remain unim- 
requires the rule of naturalization to be uniform, they | paired. 
are equally fatal to the claim urged by the memorialists | In considering this subject, the committee have not 
} t | been inattentive to those forms of provincial govern- 
benefits which they cannot possess in their full extent | ment which have heretofore obtained in the remote ter- 
until admitted to their enjoyment by the principles of | ritories of the United States. But they have found 
the Constitution. The imputation, therefore, of a want | nothing in them worthy of imitation. The second 
of good faith in the Government of the United States, | grade, as it is termed, is of the two less liable to objec- 
is not more unsupported by the language of the third | tion, but there are many of its features which they are 
article of the Treaty of Paris, than it is repugnant to | unable to recommend. Their object is to give to Lou- 
the uniform tenor of the American character, from the | isiana a government of its own choice, administered 
commencement of the national existence. : by officers of its own appointment. In recommending 
But because the memorialists may have appreciated | the extension of this privilege to the people of that 
too highly the rights which have been secured to them | country, it is not the intention of the committee that 


ae it should be unaccompanied by wise and salutary re- 

* Les habitans des Territoires cédés seront incorpo- | $ttictions. Among them may be numbered a prohibi- 
rés dans l’union des Etats Unis, et admis aussitét qu’il | tion of the importation of foreign slaves, a measure 
sera possible, d’aprés les principes de la constitution | Wally dictated by humanity and policy; restrictions 
fédérale, a la jouissance de tous les droits, avantages, | 28ainst the establishment of any form of government, 
et immunités des citoyens des Etats Unis, et, en at- | Other than a representative Republic ; against violations 
tendant, ils seront maintenus et protégés, &c.—Treaty of the liberty vf conscience, the freedom of the press, and 
of Paris, of the 30th of April, 1803, Art. III. the trial by jury ; against the taxation of the lands of the 


which mé 
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| United States ; to which may be added (for further secu- 
rity) that such of the laws as may be disapproved by | 
Congress, Within a limited time after their passage, shall | 
be of no force and effect. These, however, are objects 


Louisiana. 


| stipulated afterwards in the Constitution that that reg- 


ulation would be applicable to any other Territory 
thereafter to be acquired, it must have remained a 
local and private rule. 


which may be embraced in any bill which the wisdom On the other hand we do not conceive what simili- 
of the Legislature may see fit to pass upon the subject. | tude can be found between our country and those ter. 
They will be proper subjects of consideration after the | ritories. The Territory northwest of the Ohio, ac- 
determination of the principal question, the extension | quired by the right of war, was a vast desert, almost 
| of self-government to the people of Louisiana. Your | without any inhabitants, and was the absolute property 
» committee, therefore, submit the following resolution: | of the United States. There was no compact, no con- 


Resolved, That provision ought to be made by law | tract of any kind stipulated by any nations in favor of 
for extending, to the inhabitants of Louisiana the right | #2y population. The United States, being bound by 
of self-goverument. no stipulation whatever, were at. full liberty to make 


: b tl te | such government as they thought fit for that Territory. 
[The Srarnine te... he tha ceo, ren #40 But the case of Louisiana is evidently different. It is 


: : : : a country which contains already a numerous popula- 
After penne romeinenen with emperiteneftenten he | tion, established in it since nearly one hundred years. 
| observations of the committee on the third article Of | Tt becomes a part of the United States by a solemn 
' the treaty of cession of Louisiana, we avail ourselves 


Sat : treaty, containing a positive clause in favor of its in- 

. of the permission they have given us, to make such | pahitants. Now, to pretend that this engagement goes 
remarks as we conceive may be of some use towards | no further than applying to them the ordinances made 
the elucidation of the question on which is principally | 5; territories, in favor of which no stipulation existed, 


en the i * ob apes ag ined th . | would be, we conceive, reducing to nothing the third 
: if . C ee Aan P th "hr Die fede wie a article of the treaty of cession of Louisiana. That 
, cles of the Vonstitution of the United States, which | aiticle does not stipulate that the inhabitants of the 


| have corset seat om be us as having more or less re- | ceded Territory shall be admitted into the Union ac- 
lation to the present subject. cording to the acts made by Congress to regulate the 


The first bl the article bee Be core = f. ee | rights of the inhabitants of the Territory northwest of 
unquestionable :nanner of the admission of new States | th. Ohio; it expresses, on the contrary, that the Lou- 


re o these ie a ee —— | isianians shall be incorporated into the Union accord- 
eer oe one VONOND IANO Lee ae - 18 | ing to the principles (the elemental laws) of the Con- 
| article, the only one which expresses a clause respect- stitution. It is, therefore, in the Constitution that we 


ing the admission of new States, — no kind os re- | must look to find on what principles the Louisianians 

ae oe _ — ms spe ane | are to be incorporated in it. 

ar we fin can prevent its incorporation. | : 
ere P P Other remarks have been made by the committee 


The next article which has been quoted to us estab- | ; hot thie 3 ; ; ; 
lishes the power of Congress to dispose of, and make | tending to show that sah dia tine of the inhabi- 
all needful rules respecting, the territory or other pro- | tants of Louisiana into the Union cannot be executed 


erty belonging to the United States. This, we hum- | without the consent of three-fourths of the several 
; , a : as ; 

bly conceive, has no relation whatever with the situation | States. Ww ithout pretending to Cuver Sty any discus- 

sion upon subjects of that magnitude, the considera- 


of the inhabitants of Louisiana, and is evidently relative tion of which sppertaine’ exdlasively to the ‘sovercien 
° c s 
only to the disposal and management of the property of body of Congress, we will take the liberty to suggest, 


the Desned ates. respectfully, that the treaty stipulates our incorporation 
Subsequently, it has been suggested that certai s |? J, a . 
a y : ag ae | into the Union, that the United States have accepted 


and regulations established in the year 1787, respecting | as ‘ 
the Territory northwest of the Ohio, are applicable to | that condition, and = —_ a pred oe 
us, because they are considered as a part of the Consti- | riod, in the power 0 at ee ; wae — 
tutional laws, and, consequently, must be observed with | that nee es wan f ° + felGllie ‘ h 5 ROGERS. PESICt 
respect to Louisiana, which is to be admitted into the | ™™™ment to the BREET CF HOt PaisenNg her gree. 
Union according to the principles of the Constitution. | After having briefly stated the principal remarks 
This observation leads to two queries: First, is the | which have occurred to our memory respecting the 
ordinance of 1787 to be considered as a part of the | suggestions of the committee, we beg leave to present, 
| principles of the Constitution? Second, is it applicable | with all due deference and respect, our own interpreta- 
to Louisiana? | tion of the third article of the treaty of cession of our 
Without questioning whether the ordinance of 1787 | country. 
ought to be considered as an integral part of the rules We consider, in the first place, that the clause, which 
established by the Constitution, though it appears to | is the ground of our claim, is a stipulation made ex- 
us extremely doubtful, we beg leave to say that it can- | pressly in favor of the inhabitants of Louisiana then 
not be ranked among the principles of the Constitution. | existing, because the French Government had no right 
The principles of the Constitution we humbly conceive | to stipulate the incorporation of the fufure citizens of 
to be the fundamental laws common to all the members | Louisiana. We think that the words “as soon as pos- 
of the Confederation. This is only a local regulation, | sible, according to the principles of the Constitution,” 
which, far from having anything to do with the princi- | evidently express that this incorporation is to be exe- 
ples of the Constitution, has been made, on the contra- | cuted without any unnecessary delay, and that it is to 
ry, for those who could not enjoy yet the rights secured | take place on the same principles by which the Consti- 
by the principles of the Constitution. tution has regulated the rights of the individual States, 
But in whatever light that ordinance may be consid- | and of the citizens of the United States, in relation to 
eréd, it can by no means be applicable to Louisiana. | the federal compact. We humbly think that any inter- 
It is clearly and unquestionably limited to the Territory | pretation tending to procrastinate the incorporation of 
northwest of the Ohio; and unless it should have been | the present inhabitants of Louisiana into the Union 
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is directly opposite to the spirit of the third article of 
cession of our country, the object of which is unques- 
tionably to secure that advantage to the inhabitants 
who are annexed to the United States by that treaty; 
that, consequently, any condition depending on future 
circumstances ought to be inadmissible, because it 
would expose the inhabitants, who existed in Louis- 
jana when the treaty was made, to be kept out of the 
Seen of rights which have been stipulated for 
em. 

Such is our opinion, which we respectfully submit to 
the Committee, praying them to accept our thanks for 
the permission they have given us to express our senti- 
ments on the subject, and to make some allowance for 
the disadvantage under which we labor to express them 
in a language which is not altogether familiar to us. 

L. DERBIGNY, 

P. SAUVE, 

DESTREHAN, 
Agents of the inhabitants of Louisiana. 





Monpay, January 28. 


A petition of sundry purchasers of the lands of 
the United States in the State of Ohio was pre- 
sented to the House and read, praying (for the rea- 
sons therein stated) that an extension of the time 
of future payments for the said lands may be grant- 
ed by law, and also a remission of interest on the 
several instalments due on the same.—Referred 
to the committee appointed on the seventh instant, 
“to inquire whether any and what alterations are 
necessary to be made in the laws for the disposal 
of the public lands northwest of the Ohio.” 

A petition of the members of the Presbyterian 
Congregation in Georgetown, in the Territory of 
Columbia, was presented to the House and read, 
praying that an act of incorporation may be passed, 
vesting in Stephen B. Balch and other persons 
therein named, and their successors, such powers, 
privileges, and immunities, as Congress in their 
wisdom may deem proper, to enable the petition- 
ers, in behalf of the said congregation, to lease out 
on ground-rent, or sell, as they may deem expe- 
dient, for the purpose of defraying the expenses 
incident to their mode of worship, and to keep 
their buildings and grave-yards in decent repair.— 
Referred to Mr. Finptey, Mr. Arcuer, Mr. Cur- 
LER, Mr. Jones, and Mr. Batowin. 

Mr. J. Cray, from the committee appointed, 
presented a bill for establishing trading-houses 
with the Indian tribes; which was read twice and 
committed to a Committee of the Whole on Wed- 
nesday next. 

The House proceeded, by ballot, to the choice 
of a Manager, on the part of this House, to con- 
duct the impeachment against Samuel Chase, one 
of the associate justices of the Supreme Court of 
the United States, in the place of Mr. Netson, 
who hath been excused from serving on the sub- 

ject-matter of the said impeachment; and, upon 
Cones the ballots, Mr. CLark was found to 
be duly elected by a majority of the votes of the 
whole House. 

A message from the Senate informed the House 
that they have passed a bill, entitled “ An act to 
extend jurisdiction, in certain cases, to the State 


etrrernerereerierene renee tneenerggpemenneenememamniaemngegmarieeeeeetneesttaaasa atta TE En 


and Territorial courts ;” to which they desire the 
concurrence of this House. 

On motion, it was Resolved, That the Committee 
of Revisal and Unfinished Business be instructed 
to inquire whether any, and if any, what altera. 
tions are necessary in the “Act to prescribe the 
mode of taking evidence in cases of contested 
elections for members of the House of Represent. 
atives of the United States, and to edtinpel the at: 
tendance of witnesses,” and that the committee be 
authorized to report by bill or otherwise. 

The bill sent from the Senate, entitled “ An act 
to extend jurisdiction in certain cases to the State 
and Territorial Courts,” was read twice, and com- 
mitted to Mr. J. Ranpoupn, Mr. R. Grisworp, 
and Mr. J. Cuay, to consider and report thereon 
to the House. 

On motion, it was Resolved, That a committee 
be appointed to inquire into the expediency of pro- 
viding by law for the more effectual prevention of 
frauds and forgeries on the Bank of the United 
States, and that the committee be authorized to 
report by bill or otherwise. 

Ordered, That Mr. J. Cray, Mr. Dennis, and 
Mr. G. W. CampBELL, be appointed a committee, 
pursuant to the said resolution. ; 

Mr. CrowNiNsHieLD, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on the ninth and sixteenth of November 
last, the petitions and memorials of a number of 
merchants, traders, and farmers, on the waters ol 
Roanoke and Cashie rivers, in the district of Eden- 
ton, and State of North Carolina, made a report 
thereon; which was read, and referred to a Com- 
mittee of the Whole on Wednesday next. 

On motion, it was Resolved, That a committee 
be appointed to take into consideration the present 
situation of the grounds in the City of Washing- 
ton, which were appropriated for the purpose of 
laying out public walks and gardens, and to repor! 
such measures to this House as may tend to carry 
into effect the original intention of the proprietors 
by whom the said lands were granted for public 
use. 

Ordered, That Mr. Hotianp, Mr. Livineston, 
Mr. Varnum, Mr. Huger, and Mr. Smicte, be ap- 
pointed a committee, pursuant to the said resolu- 
tion. j 

The House resolved itself into a Committee of 
the Whole, on the bill authorizing the discharge 
of John York from his imprisonment; and, after 
some time spent therein, the bill was reported with 
an amendment thereto; which was twice read, 
and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. 

The House again resolved itself into a Commit- 
tee of the Whole, on the report, in part, from the 
committee appointed on the twelfth of November 
last, on so much of the Message of the President 
of the United States as relates to “an ameliora- 
tion of the form of government of the Territory 
of Louisiana,’ The Committee rose and reported 
a resolution thereupon, which was twice read and 
agreed to by the House, as follows: 
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Resolved, That provision ought to be made by 
jaw for extending to the inhabitants of Louisiana 
the right of self-government. 

Ordered, Thata bill or bills be brought in, pur- 
suant to the said resolution, and that Mr. J. Ran- 
pote#, Mr. R. Griswoip, Mr. T. Moore, Mr. 
Smiuie, Mr. Dwicut, and Mr. Sammons, do pre- 

are and bring in the same. 

The House again resolved itself into a Commit- 
tee of the Whole, on a motion relative to “a pro- 
vision by law for defraying the expense incident 
F to fitting and preparing one of the navy yards be- 

longing to the United States, and lying near the | 

margin of the sea, for the reception and repairing | 
| of such ships of war as are now at sea, on their | 
} return to port, and such other ships or vessels of | 
war as may hereafter return from their cruises or 
| stations,” referred on the twenty-fourth instant; | 
and, after some time spent therein, the Committee 
rose, and reported a resolution thereupon, which | 
the House proceeded to consider, when the House 
' adjourned. 


Turspay, January 29. 


Another member, to wit: Otiver Paetps, from | 
New York, appeared, and took his seat in the | 
House. 

The Speaker laid before the House a letter 
from the Secretary of War, stating his intention 
of complying with the resolution of this House of | 
the twenty-third instant, relative “ to the situation | 
of the public buildings on the banks of the Schuyl- 
kill, near the city of Philadelphia,” so soon as the | 
necessary information can be obtained from the | 
superintendent of military stores of the United 
States.—Ordered to lie on the table. 
| An engrossed bill authorizing the discharge of 
John York from his imprisonment was read the | 
third time, and passed. 


The House resumed the consideration of the 
resolution reported yesterday from the Commit- 
tee of the Whole on the subject-matter of a mo- 
tion referred to the said Committee, on the twenty- 
fourth instant, relative to “a proviso, by law, for | 
defraying the expense incident to fitting out and 
preparing one of the navy yards belonging to the 
United States, and lying near the margin of the 
ocean, for the reception and repairing of such 
ships of war as are now at sea on their return to 
por, and such other ships or vessels of war as may | 

ereafter return from their cruises or stations :” 


_And debate arising thereon, the farther con- | 
sideration of the resolution was postponed until | 
Saturday next. 


Mr. Tuomas, from the committee appointed, | 
the eighteenth ultimo, on a petition of Joshua | 
Sands and others, inhabitants and freeholders of | 
the counties of King’s and Queen’s, in the State | 
of New York, reported a bill to authorize the erec- | 
tion of a bridge across a mill-pond and marsh in | 
the navy yard belonging to the United States, in | 
the town of Brooklyn, in the State of New York; | 
which was read twice and committed to a Com- 
mittee of the Whole to-morrow. 





Georgia Claims. 


| which terminated the report. 


H. or R. 


GEORGIA CLAIMS. 

The House again went into Committee of the 
Whole on the Georgia claims. 

After reading over the report of the Committee 
of Claims, which concludes with submitting the 
following resolution: 

Resolved, That three Commissioners be authorized 
to receive propositions of compromise and settlement, 
from the several companies or persons having claims to 
public lands within the present limits of the Mississippi 
Territory, and finally to adjust and settle the same in 
such manner as in their opinion will conduce to the 
interest of the United States: Provided, That in such 
settlement the Commissioners shall not exceed the 
limits prescribed by the convention with the State of 
Georgia. 

Mr. Dana moved that the Committee rise and 
report the resolution. 

Mr. J. Ranpo.pu wished before the Committee 
rose that the gentleman from Connecticut (Mr. 


| Dana) would assign some reasons for the adop- 


tion of the resolution. No two things could be 
more opposite than the prefatory statement made 
by the Committee of Claims and the resolution 
As there were no 
reasons assigned, he suspected the gentleman had 
kept them back with a view of surprising the 


| House by their novelty; but he hoped the Com- 
| mittee would not agree to the motion, unless some 
| better cause was assigned for its adoption than 


had been hitherto made known. 

Mr. Dana said the Committee of Claims, in 
the report now before the Committee of the 
Whole, had confined themselves to a statement of 
facts derived from the documents referred to them. 
He conceived it to be the business of the Com- 
mittee of Claims to investigate the facts, and ar- 
range them in such a manner as to free the House 


from the labor of detail; they had done this, and 


the report was a summary of all that passed in 
review before them. It was left to gentlemen to 
reason on the case according to their course of re- 
flection. Whether the committee reasoned on 
the subject well or ill, he did not know that gen- 
tlemen were bound to follow them in their con- 
clusion. Indeed, he apprehended that were the 
reasoning ever so energetic, it would not go to 
satisfy every gentleman. On a question like the 


| present, he despaired of making it satisfactory to 


the gentleman who had asked for reasons. He was 


| persuaded that gentleman could not be convinced 
| by any argument the committee might have used, 
/and it was idle to call upon them to perform im- 


possibilities. 

The question on the Committee’s rising and 
reporting their agreement to the resolution was 
put, and carried—yeas 61, nays 50. 

The Speaker having resumed the Chair, Mr. 
VaRNUM reported the foregoing resolution as 
agreed to. 

Mr. Bryan called for the reading of that rule 
of the House which restrains interested persons 
from voting. 

The Clerk read the same, as follows: 

“ No member shall vote on any question in the 
event of which he is immediately and particularly in- 
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terested ; or in any other case where he was not pres- 
ent when the question was put.” 

A motion was made to consider the report of 
the Committee of the Whole, and carried—yeas 
64, nays 51. 

Mr. CLark moved a proviso as an amendment, 
declaring that no part of the five millions of acres 
reserved should go to compensate the claimants 
under the act of Georgia, passed in 1795. 

Mr. J. Ranvowra called the yeas and nays on 
the amendment. 

Mr. Dana observed that the report on the table 
had been made on the application of persons 
claiming land under the act of 1795. The amend- 
ment, said he, is nothing more or less than a de- 
nial to comply with the prayer of the petitioners, 
and whether it was not to all intents and purposes 
a substitute for the resolutions agreed to in the 
Committee of the Whole, he would leave to the 
Speaker. If it were decided to be a substitute, it 
could not be received, conformably to the rules of 
the House. 

The Speaker said, the resolution reported from 
the Committee of the Whole was a general one, 
including all claims; the amendment went to 
limit and confine the resolution to a particular 
class, and, therefore, he conceived it to be in order. 

Mr. J. Ranpotps.—It must be manifest to the 
House that this discussion is forced upon those who 
are opposed to the report of the Committee; that 
we are not prepared at this time to meet it. I am 
among those who hoped that some reasons would 
be assigned, if indeed reasons can be found, to 
warrant the step about to be taken. I did hope 
that, instead of a string of facts and statements 
which were already before the House, the Com- 
mittee would have given us something new in 
the shape of argument, justificatory of the resolu- 
tion which they have recommended. But I have 
been disappointed. Nothing is offered either in 
the report itself, or in debate, which throws a sin- 
gle gleam of light on the subject. I have partic- 
ular reasons to deprecate a discussion at this 
time. I shall not trouble the House by detailin 
them, but briefly state that I feel myself unequa 
to an immediate investigation of this question, as 
well from personal indisposition as from the pres- 
sure of other important business, which has left 
me but little leisure to attend to this. The few 
moments which I have been able to devote to it, 
have convinced me that much new and import- 
ant matter remains to be brought to light. But 
no apology will be received: we are driven toa 
vote by an inflexible majority. 

The objection taken by the gentleman from 
Connecticut, (Mr. Dana,) and the doubt which 
he raised on the point of order, respecting the 
amendment offered by my worthy colleague, (Mr. 
Cxark,) discloses his drift, and that of the Com- 
mittee of Claims, whilst it proves the necessity 
of some such amendment to save citizens of the 
United States and their property from spoliation 
and plunder. The gentleman has stated truly 
that his object was to further the claim of the 
New England Mississippi Land Company. As 
I fear [shall have full occasion to exert my voice, 
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I must beg that the memorial of the agents of 
that company may be read by the Clerk. 

Mr. J. Ranpoupn then calied for the reading 
of the act of Georgia of February, 1796, generally 
called the rescinding act; and he hoped they 
would have silence whilst the act was reading 
as it Was a very important one, and ought to in. 
fluence the decision on the present subject. 

The act was read in compliance with the 
request. 

After it was finished, Mr. Cuark moved to 
adjourn. 

On the division, there was 52 yeas, and 55 nays, 
So the motion was lost. 

Mr. Cuark requested that the act of 1795, under 
which they derived their pretended titles, might 
be read. 

Whilst the Sppaker was reading the same, 
Mr. Dana rose and inquired whether it was ne- 
cessary to read the whole of the law, or whether 
gentlemen would not be satisfied with the read- 
ing of such part of itas bore upon the present 
question. 

Mr. J. Ranpoupu called the gentleman to order 
for interrupting the Speaker in his reading. 

Mr. Speaker.—The objection ought to have 
been made cit at all) when the reading of the law 
was first called for. 

The reading was continued to the end of the 
act—when, 

Mr, J. Cuay moved that the House adjourn. 

On a division there were 53 yeas, and 60 nays. 
Motion lost. 

Mr. J. Ranpotpu.—Perhaps it may be sup- 
posed, from the course which this business has 
taken, that the adversaries of the present measure 
indulge the expectation of being able to come for- 
ward, at a future. day—not to this House, for that 
hope is desperate, but to the public, with a more 
matured opposition than it is in their power now to 
make. But past experience has shown them that 
this is one of those subjects which pollution has 
sanctified ; that the hallowed mysteries of corrup- 
tion are not to be profaned by the eye of public 
curiosity. No, sir, the orgies of Yazoo specula- 
tion are not to be laid open to the vulgar gaze. 
None but the initiated are permitted to behold 
the monstrous sacrifice of the best interests of the 
nation on the altars of corruption. When this 
abomination is to be practised we go into con- 
clave. Do we apply to the press ? that potent en- 
gine the dread of tyrants and of villains, but the 
shield of freedom and of worth ? No, sir, the press 
is gagged. On this subject we have a virtual sedi- 
tion law—not with a specious title, but irresisti- 
ble in its operation, which, in the language of a 
gentleman from Connecticut, (Mr. Griswovp,) 
goes directly toits object. The demon of specu- 
lation, at one sweep, has wrested from the nation 
their best, their only defence, and closed every 
avenue of information. But aday of restribution 
may yet come. If their rights are to be bartered 
away and their propecty squandered, the people 
must not, they shall not be kept in ignorance by 
whom, or for whom it is done. 

We have often heard of party spirit—of cau- 
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questions, but never have I seen that spirit so vis- | 


ible as at this time. The out-of-door intrigue is 


osed to abolish a judiciary system reared in the 
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but as it has been made a pretext for exciting the 


Th | compassion of the Legislature, I wish to exam- 
too palpable to be disguised. When it was pro- | 
| rests. Sir, when that act of stupendous villany 


ast moments of an expiring Administration, the | 


detested offspring of a midnight hour—when the 
question of repeal was before this House, it could 


fourth week of the discussion. 


ine Into the ground upon which this allegation 


was passed in 1795, attempting under the forms 
and semblance of law to rob unborn millions of 


re | ( | their birthright and inheritance, and to convey to 
not be taken up until midnight, in the third or | 


When the great | 


and good man who now fills, and who (whatever | 
may be the wishes of our opponents) I hope and | 
trust will long fill the Executive chair, not less | 


to his own honor than to the happiness of his 


fellow-citizens ; when he, sir, recommended the | 
repeal of the internal taxes, delay succeeded de- | 


lay, and discussion was followed by discussion, 
until patience itself was worn threadbare. But 


now, when public plunder is the order of the day, | 


how are we treated? Driven into the Commit- 


tee of the Whole, and out again in a breath, by | 
an inflexible majority, exulting and stubborn in | 
their strength, a decision must be hdd instanter. | 
| toriety, and those—I speak of men of education 


The‘advocates for the proposed measure feel that 
it will not bear a scrutiny. 
tancy. They wince from the touch of examina- 


Hence this precipi- | 


tion, and are willing to hurry through a painful | 
| consider as guilty of gross and wilful prevarica- 


and disgraceful discussion. But it may be asked 
why this tenacious adherence of certain gentle- 
men to each other on every other point connected 
with this subject. As if animated by one spirit, 
they perform all their evolutions with the most 
exact discipline, and march in a firm phalanx di- 
rectly up to their object. Is it that men com- 


a band of unprincipled and flagitious men a ter- 
ritory more extensive, and beyond comparison 
more fertile than any State of this Union, it 
caused a sensation scarcely less violent than that 
produced by the passage of the stamp act, or the 
shutting up of the port of Boston, with this dif- 
ference: that when the port bill of Boston passed, 
her Southern brethren did not take advantage of 
the forms of law, by which a corrupt Legisla- 
ture attempted to defraud her of the bounty of 
nature; they did not speculate on the necessities 
and wrongs of their abused and insulted coun- 
trymen. - I repeat that this infamous act was suc- 
ceeded by a general burst of indignation through- 
out the continent. This is matter of public no- 


and intelligence, purchasers, too, of the very 
country in question—those who affect to have 
been ignorant of any such circumstance, [ shall 


tion. They offer indeed to virtue the only hom- 


'age which she is ever likely to receive at their 
| hands—the homage of their hypocrisy. They 
'could not make an assertion within the limits of 


bined to effect some evil purpose, acting on pre- | 
vious pledge to each other, are ever more in uni- | 
son than those who, seeking only to discover | 


truth, obey the impulse of that conscience which 
God has placed in their bosoms? 
not stand compromitted. They will not stifle 
the suggestions of their own minds, and sacrifice 


common, perhaps some nefarious object. 


tion which I feel, and which I trust [ shall never 


possibility less entitled to credit. 

Yes, the act of the 7th of January, 1795, exci- 
ted emotions of detestation and abhorrence, equal 
to those produced by the stamp act, or port bill of 
Boston. But this was not all. It drew upon it 


| the immediate attention of the Federal Govern- 


Such men do | 


ment. The authority which is about to be pro- 


| duced to the House is one which I am not in the 
suge of ; | habit of prostituting to every light occasion. It 
their private opinions to the attainment of some | 


is one from which those who are daily endeavor- 


a a | ing to shelter their crimes and their follies under 
Having given vent to that effusion of indigna- | 


fail to feel and to express on this detestable sub- | 


ject, permit me now to offer some crude and 
hasty remarks on the point in dispute. 
will be directed chiefly to the claim of the New 
England Mississippi Land Company, whom we 
propose to debar (with all the other claimants 
under the act of 1795) from any benefit of the 
five millions of acres, reserved by our compact 
with Georgia, to satisfy such claims not specially 


They | 


| 


i ~ , 
| cember, 1794.’ 


provided for in that compact, as we might find | 


worthy of recompense. I shall direct my obser- 
vations more particularly to this claim, because 
it has been more insisted upon, and more zeal- 
ously defended than any other. It is alleged by 
the memorialists, who style themselves the agents 
of that company, that they, and those whom 
they represent, were innocent purchasers; in 
other words, ignorant of the corruption and fraud 
by which the act from which their pretended title 
was derived, was passed. I am well aware that 
this fact is not material to the question of any 


8th Con. 2d Ses. —33 


its venerable shade. will not dare to appeal. Upon 
looking into the Journals of this House, I find 
the following Message from the President, dated 
on the 17th of February, 1795: 
“ Gentlemen of the Senate, 

and House of Representatives : 

“T have received copies of two acts of the Legisla- 
ture of Georgia, one passed on the 28th day of De- 
[This, sir, is the act which the waver- 
ing virtue of the Governor induced him to reject.] 
“The other on the 7th of January, 1795,” [The act 
under which the different companies, from one of 
which the memorialists derive their pretended title, 
claim] “ for appropriating and selling the Indian lands 
within the territorial limits claimed by that State. 


| These copies, though not officially certified, have been 


transmitted to me in such a manner as to leave no 
room to doubt their authenticity. ‘These acts embrace 
an object of such magnitude, and in their consequen- 


| ces may so deeply affect the peace and welfare of the 


United States, that I have thought it necessary now to 
lay them before Congress.” 
Here, sir, is ample notice to the whole world. 








1027 
Hor R. 





Georgia 
This message was referred to a select committee; | 
consisting of Mr. Joun Nicnowas, Mr. Macon, Mr. | 
Finpvey, Mr. Murray, Mr. Boupinort, Mr. AMEs, 
and Mr.Saersurne; on whose report, after solemn 
deliberation in the Committee of the Whole, the | 
House, on the 26th of the same month, came to the 
following resolution: “ Resolved, That the Pre- 
‘ sident of the United States be authorized to ob- 
‘ tain a cession from the State of Georgia of their 
‘ claim to the whole, or any part, of the land within 
‘ the present Indian boundaries.” The very land 
which the act of the 7th of January had attempted 
to alienate and sell; and the bill which I now 
hold in my hand was accordingly brought in, pur- 
suant to the resolution, and passed the House on 
the 2d day of March. But, unfortunately, the ses- 
sion closed, of necessity, on the following day, and 
this House is well apprized that the forms of the 
Senate will not permit any bill to be hurried 
through that body. A single negative is sufficient 
to prevent it. The subject was not suffered how- 
ever to sleep. An act was subsequently passed 
opening a negotiation with Georgia for the ter- 
ritory in question, of which we have received from 
her a solemn transfer. Is this notice, or is it not? 
On a formal Message of the President laying be- 
fore them the act of 1795—so totally invalid and 
worthless was that act in their eyes; in such utter 


grantees under it; that the House of Represen- 
tatives immediately passed a bill empowering the 
President to receive a grant of the very land which 
that act had previously and fraudulently attempted 
to convey to thefourcompanies. With what face 
could the President recommend, or Congress en- 
deavor to obtain from Georgia a cession of the 
whole, or any part of the land within her Indian 
boundaries, if they believed that the land in ques- 
tion had been conveyed to others by a fair and 
bona fide sale?—if they attached to the act of 
January, 1795, any idea of validity? The man 
who answers this objection shall have my thanks. 
But, perhaps I shall be told that this was the act 
of a single branch of the Legislature, and not a law. 
True, sir, but it was a solemn averment to the 
whole world that Congress had a right to legislate 
onthesubject. It was notice, on the 17th and 26th 
days of February, 1794, that the act passed by the 
State of Georgia. in the preceding month, was 
void and of no effect—it was loudly proclaimed 
by the convention of that State, which met in the 
succeeding May, and was finally consummated by 
the rescinding act of the 13th of February, 1796, 
which was subsequently ingrafted on the consti- 
tution of Georgia. And yet the New England 
Mississippi Land Company, under a deed of con- 
temporaneous date (as they say) with this last 
act, a deed containing not merely a special war- 
ranty, buta special covenant that no recourse shall 
be had against the sellers, for any defect of title 
in them; a covenant which clearly indicates notice 
on the part of the buyers of such defect; claiming 
under a deed by which they purchase such title 
only as the grantees of 1795 had to sell, in whose 
stead and place they agree to stand, this company 
affect to have no notice of any defect of title in 
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those of whom they bought. Sanction the claim 
of this company, or any other derived from the act 
of 1795, and what in effect do you declare? Yoy 
record a solemn acknowledgment that Congress 
have unfairly and dishonestly obtained from Geor- 
gia a grant of land to which that State no longer 
possessed a title, having previously sold it to others 
for a valuable consideration, of which transactioy 
Congress was at thetime fully apprized. Are you 
prepared to make this humiliating confession? To 
identify yourselves with the swindlers of 1795? 
To acknowledge that you have unfairly obtained 
from another that to which you know he had no 
title? I trust, sir, we have not yet reached this 
point of moral and political depravity. 

The agents of the New England Land Company 
are unfortunate in two points. They set out with 
a formal endeavor to prove that they are entitled 
to their proportion of Afty millions of acres of land, 
under the law of 1795, and this they make their 
plea to be admitted toa proportional share of five, 
If they really believed what they say, would they 
be willing to commute a good legal, or equitable 
claim for one tenth of its value? Their memorial 
contains moreover a suggestion of falsehood. They 
aver that the reservation of five millions for.satis- 
fying claims not otherwise provided for, in our 
compact with Georgia, was specially intended for 
the benefit of the claimants under the act of 1795, 
and that we are pledged to satisfy them out of that 
reservation. Now, sir, turn to the sixth volume of 
your laws, and whatis the fact? In the first place, 
so much of the reserved five millions, as may be 
necessary, isappropriated specifically for satisfying 
claims derived from British grants not regranted 
by Spain; and as much of the residue as may 
be necessary is appropriated for compensating 
other claims, not recognised in our compact with 
Georgia. An appropriation for certain British 
grants specially, and for other claims generally, is 
falsely suggested to have been made for the espe- 
cial benefit of the claimants of 1795; and the res- 
ervation of a power in the United States to quiet 
such claims as they should deem worthy of com- 
pensation, is perverted into an obligation to com- 
omer a particular class of claims; into an ac- 

nowledgment that such claims are worthy of 
compensation. Can this House be inveigled by 
such barefaced effrontery? Sir, the act contain- 
ing this appropriation clause was not brought to a 
third reading till the first of March. Our powers 
expired on the fourth: it was at the second session 
of the seventh Congress. It was in the power of 
those opposed to the corrupt claims of 1795 to have 
defeated the bill by a discussion. But, sir, they 
abstained on this ground. If the appropriation of 
the five millions had not been made at that session, 
the year within which, by our agreement with 
Georgia, it was to be made, if at all, would have 
expired before the meeting of the next Congress; 
and it was urged, by the friends of the bill, that 
there were several descriptions of claims to which 
no imputation of fraud could attach; that by 
making a general appropriation we secured to our- 
selves the power of recompensing such claims 
as, On examination, might be found worthy of it, 
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whilst we pledged ourselves to no class of claim- 
ants whatever. But that if we should suffer the 
term specified, in our compact with Georgia, to 
elapse without making any appropriation, we 
should preclude ourselves from the ability to com- 

ensate any claims, not specially provided for, 
however just and reasonable we might find them, 
on investigation, to be. Under these circumstances, 
and L appeal to my excellent friend from Mary- 
land, who brought it in, for the correctness of my 
statement, the opponents of the bill gave it no 
other opposition than a silent vote. And now, 
sir, we are told that we stand pledged, and that 
an appropriation for British grants not regranted 
by Spain, specially, and for such other claims 
against the State of Georgia, generally, as Con- 
gress should find quietworthy, was made for the 
especial benefit of a particular description of claim- 
ants, branded, too, with the deepest odium; who 
dare to talk to us of public faith, and appeal to the 
national honor! 

The conclusion of the memorial is amusing 
enough. After having played over the farce, 
which was acted by the Yazoo Squad at the last 
session, affecting to believe that an appropriation 
has been made by the act of March 1803, for their 
especial benefit, they pray that Congress will be 
pleased to give them—what? that to which they 
assert they are entitled 2—by no means—an eighth 
or tenth part of it—which said eighth or tenth 
part, if we may credit them, has beenalready appro- 
priated to their use by law. From a knowledge 
of the memorialists, and those whom they repre- 
sent, can you believe for a moment that, if they 
had the least faith in the volume of argument (I 
am sorry to profane the word) which they pre- 
sented to the House to prove the goodness of their 
title, can you believe that under such impression 
they would accept a paltry compromise of two 
shillings in the pound—much less that, to obtain 
it, they would descend so low! Sir, when these 
men talk about public faith and national honor, 
they remind me of the appeals of the unprincipled 
gamester and veteran usurer to the honor of the 
thoughtless spendthrift, whilst in reality they are 
addressing themselves to his vices and his folly. 

I have confined myself on this occasion princi- 
pally to the question of notice, because it has been 
made an engine to play upon the generous feelings 
ofmany, and not because I deemed it material to 
the question of title. It is not my intention to 
travel over the ground which I occupied at the 
last session on the following important points: that 
Georgia had no right to make the sale ; that even 
ifshe had, the contract, being laid in corruption 
and fraud, was null and void, ab initio: that, con- 
sequently, the question of notice was not material 
to the question of title, in the hands of third per- 
sons; since, the original grant being obtained 
by bribery and fraud, no right could vest under 
It; and that the grantees of 1795 could not sella 
greater, or better title, than they themselves pos- 
sessed: and that, even if these positions were as 
false as they are indisputably true, the present case 
presents a monstrous anomaly, to which the ordi- 
nary and narrow maxims of municipal jurispru- 
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dence ought not, and cannot be applied. It is 
from great first principles, to which the patriots of 
Georgia so gloriously appealed, that we must look 
for aid in such extremity. Yes, extreme cases, 
like this, call for extreme remedies. They bid de- 
fiance to palliatives, and it is only from the knife, or 
the actual cautery, that you can expect relief. 
There is no cure short of extirpation. Attorneys 
and judges do not decide the fate of empires. 
The right of the State of Georgia to sell (al- 
though I do not propose to go largely into that 
question) is denied by your own statute book, by 
turning to which you will find, that so far from 
being able to transfer to others the right of extin- 
guishing Indian title to the land, she has not been 
able to exercise it for her own benefit. It is only 
through the agency of the United States that she 
can obtain the extinguishment of Indian title to 
the soil within her limits, much less could she del- 
egate it toa few Yazoo men. But, as has been 
repeatedly stated on former discussions of this sub- 
ject, even if the question of right on the part of 
Georgia to sell, and on the part of the grantees to 





take, be conceded, it cannot be controverted that ’ 


the fraudulent and corrupt attempt of the Legisla- 
ture of 1795, to betray the interests of those who 
had confided in them, was, ipso facto, void; that 
no right could be vested, by it, in the instigators 
and participators of the fraud, and that these could 
not convey to othersa better title than they them- 
selves possessed. If the authority were worth any- 
thing. I myself would cite that of the memorial- 
ists themselves and of the Committee of Claims, 
in support of this position. It is allowed by these 
authorities, that the title of the purchasers, at 
se:ond and third hand, is diminished in the ratio 
which the five millions of acres bears to the whole 
territory, which they modestly admit to contain 
thirty-five millions of acres, although there is the 
best reason to believe it to be nearer fifty. Now, 
sir, they have not condescended to explain to us 
by what legerdemain it comes to pass, that a title 
to thirty-five millions of acres (to take their own 
statement) is depreciated in their hands so fearfully 
as tu quantity—is reduced to one seventh of its 
value, whilst the quality of the title to that seventh 
is proportionally raised. Plain honest men would 
reason very differently. A man of this stamp 
would argue somewhat in this way: Ifthe cor- 
rupt and corrupting grantees of 1795, sold a claim 
to thirty-five millions of acres to third persons, 
surely those persons would have the same title to 
the whole of the property which they had pur- 
chased, that they could pretend to set up to any 
part of it. It would never occur to such a man, 
that whilst, as to quality, these persons had bought 
a better title than the vendors themselves had to 
sell, yet, by some unintelligible process, this bet- 
ter title was in quantity, and of course in value, 
wasted in their hands to one seventh part of its 
original worth: in other words was seven times 
worse, and at the same time better, than the title 
of the original grantees. Discoveries such as these 
have been reserved for the profound legal learning 
of the agents of the New England Mississippi Land 
Company, and the ingenuity of the Committee of 
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Claims! What,sir, would you say toa pretender | with consternation and dismay. 


to your estate, who after laying claim to the whole 
of it, and writing a volume of arguments (if I may 
so abuse the term as to apply it to the sophisticated 
trash which I hold in my hand) in support of his 
pretensions, should make it the groundwork of a 
proposal to receive a seventh, or a tenth part of 
what he declared himself legally and equitably inti- 
tled to, and should at the same time affirm that 
you were “bound in honor” to accede to his mod- 
est, considerate, and generous proposition? Would | 
ou not scout him from your presence as a swind- 
er, as a disturber of the peace of society ; or would 
you be trepanned by his artifice, or bullied by 
is effrontery, out of your property ? 

The Government of the United States, on a for- | 
mer occasion, did not, indeed, act in this firm and 
decided manner. But those were hard, unconsti- 
tutional times, which ought never to be drawn | 
into precedent. The first year that I had the 
honor of a seat in this House, an act was passed | 
of a nature not allogether unlike the one now 
proposed. I allude to the case of the Connecti- 
.cut Reserve, by which the nation were swindled 
out of some three or four millions of acres of land, | 
which, like other bad titles, had fallen into the | 
hands of innocent purchasers. When I advert to 
the applicants by whom we were then beset, I | 
find that among them was one of the very per- 
sons who style themselves agents of the New 
England Mississippi Land Company, who seems to | 
have an unfortunate knack at buying bad titles. 
His gigantic grasp embraces with one hand the 
shores of Lake Erie, and stretches with the other | 
to the Bay of Mobile. Millions of acres are easily 
digested by such stomachs. Goaded by avarice, 
they buy only to sell, and sell only to buy. The 
retail trade of fraud and imposture yields too 
small and slow a profit to gratify their cupidity. | 
They buy and sell corruption in the gross, and a 
few millions, more or less, is hardly felt in the ac- 
count. The deeper the play, the greater their 
zest for the game, and the stake which is set upon 
their throw is nothing less than the patrimony of 
the people. Mr. Speaker, when I see the agency 
that has been employed on this occasion, I must 
own that it fills me with apprehension and alarm. 
This same agent is at the head of an Executive 
department of our Government, subordinate indeed 
in rank and dignity, and in the ability required 
for its superintendence, but inferior to none in the 
influence attached to it. This officer, possessed 
of how many snug appointments and fat contracts, 
let the voluminous records on your table, of the 
mere names and dates and sums declare; having 
an influence which is confined to no quarter of 
the country, but pervading every part of the | 
Union; with offices in his gift amongst the most 
lucrative, and at the same time the least laborious, 
or responsible, under the Government, so tempt- | 
ing as to draw a member of the other House | 
from his seat, and place him as a deputy at the 
feet of your applicant; this officer presents him- 
self at your bar, at once a party and an advocate. 
Sir, when I see this tremendous patronage brought 
to bear upon us, I do confess that it strikes me 
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Is it come to 
this? Are heads of Executive departments of 
the Government to be brought into this House. 
with all the influence’and patronage attached to 
them, to extort from us, now, what was refused 
at the last session of Congress? I hope not, sir, 
But if they are, and if the abominable villany 
practised upon, and by the Legislature of Georgia, 
in 1795, is now to be glossed over, I for one will 
ask what security they, by whom it shall be done, 
can offer for their reputations, better than can be 
given for the character of that Legislature? | 
will pin myself upon this text, and preach upon it 
as long as I have life. If no other reason can be 
adduced but a regard for our own fame, if it were 
only to rescue ourselves from this foul imputation, 
this weak and dishonorable compromise ought to 
receive a prompt and decisive rejection. Is the 
voice of patriotism lulled to rest, that we no long- 
er hear the cry against an overbearing majority, 
determined to put down the Constitution, and deat 
toevery proposition of compromise? Such were 
the dire forebodings to which we have been here- 
tofore compelled to listen. But if the enmity of 
such men be formidable, their friendship is deadly 
destruction, their touch pollution. 

What is the spirit against which we now strug- 
gle, and which we have vainly endeavored to 
stifle? A monster generated by fraud, nursed in 
corruption, that in grim silence awaits his prey. 
It is the spirit of Federalism! That spirit which 
considers the many as made only for the few, 
which sees in Government nothing but a job, 
which is never so true to itself as when false to 
the nation! When I behold a certain party sup- 
porting and clinging to such a measure, almost 


/toa man, I see only men faithful to their own 


principles; pursuing, with steady step and un- 
tired zeal, the uniform tenor of their political life. 
But when I see associated with them, in firm 
compact, others who once rallied under the stand- 
ard of opposite principles, I am filled with ap- 
prehension and concern. Of what consequence 
is it that a man smiles in your face, holds out his 
hand and declares himself the advocate of those 
political principles to which ycu are also attach- 
ed, when you see him acting with your adversa- 
ries upon other principles, which the voice of the 
nation has put down, which I did hope were 
buried, never to rise again in this section of the 
globe ?_ I speak of the plunder of the public prop- 
erty. Say what we will, the marrow and pith of 
this business will be found in the character of the 
great majority of its friends, who stand, as they 
have before stood on this floor, the unblushing 
advocates of unblushing corruption. But this, it 
may be said, is idle declamation. We may be 
told, as we have been told before, that the squan- 
derers of the public treasure are the guardians o! 
the people against their worst enemies—them- 
selves ; that, to protect them from further dilap!- 
dation, it is necessary to give this Cerberus ol 
corruption, this many-headed dog of hell, a sop; 
that it is to your interest to pacify him; and this 
sentiment is re-echoed by his yells. Good God! 
Sir, can you believe, can any man believe it? Is 
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there a woman or child in the country weak | 

enough to credit it—that a set of speculators, out; The House resumed the consideration of the 
of pure regard to the public interest, are willing | resolution reported yesterday, from the Committee 
to sacrifice thirty millions of acres of land? that | of the Whole, on the Georgia Claims. 
5 
| 
| 


they press their offer to accept a seventh or a} Mr. Exxiot.—It cannot but be considered as a 
tenth of their claim, from motives of patriotism ? | very fortunate circumstance, and one which can- 
Can you believe that their love of country has | not fail to have a favorable influence upon the 

ot the better of their avarice; that their virtue | final decision of this important question, that, 
is equal to such a sacrifice at the shrine of the | since the delivery of the animated observations 

ublic welfare? Such men, I repeat it, are for- | which yesterday so powerfully attracted the at- 
midable as enemies, but their friendship is fraught | tention of the House, we have been afforded a 
with irresistible death. I fear indeed the “ Dana-| few hours of tranquil retirement from the tem- 
os et dona ferentes.” But, after the law in ques- | pest of the forum, for the purpose, useful at all 
tion shall have passed, what security have you | times, and peculiarly so at the present time, of 
that the claimants will accede to your terms of | calm reflection. To transfer ourselves in a mo- 
compromise ? that this is not a trap, to obtain | ment from the flowery fields of fancy, to the rug- 
from Congress something like a recognition of | ged road of argument, to descend instantaneous y 
their title, to be hereafter used against us? Sir, | from the elevated scenes of eloquence to the hum- 
with all our wisdom, I seriously doubt our abili- | ble walks of common sense, requires an effort 
ty to contend with the arts and designs of these | transcending ordinary powers. In claiming your 
claimants, if they can once entangle us in the net | attention, Mr. Speaker, for a greater portion of 
of our own legislation. Let the act of March, | the day than I commonly occupy in debate upon 
1801, of which already they have made so dex- | this floor, I shall not address you in the style of 
trous a use, be remembered. They themselves | compliment or ceremony. It is time to banish 
have pointed out the course which we ought to | from these walls that idle frippery of ceremoni- 
pursue. They have told us, that so long as we | ous conversation, which is suited only to a new 
refrain from legislating on this subject, their case | year’s compliment, or a birth-day salutation, and 
is hopeless. Let us then persevere in a “wise | to catch a little of the sturdy spirit of antiquity: 
and masterly inactivity.” | A bold, a loud, an impressive appeal is made 

Whenever a bill shall be introduced, in con- | to the American people. In that appeal I fear- 
formity to the principles of the report, if such | lessly and most cordially unite. I regret, how- 
should unfortunately be the decision of the House, | ever, the existence of a precedent which at once 
I trust that some gentleman, more competent than | justifies and demands these addresses to the peo- 
myself, will be ready to give it a more effectual | ple. Much as I wish to disseminate correct in- 
opposition. My weak health and want of prepa- | formation, particularly on a subject which I be- 
ration unfits me fur the task. But, sir, if this lieve is but imperfectly understood without these 
claim is to be admitted, I hope we shall not fail walls, except by interested persons, and convinced 
to go the whole length of our principles; that we | as I am that the subject is understood, and an 
shall not narrow down to five millions of acres a | opinion formed upon it, by every member of this 
legal or equitable title to fifty. If Congress shall House, I shall not so completely follow the exam- 
determine to sanction this fraud upon the public, | ple before us as to speak to the people in the first 
I trust in God we shall hear no more of the crimes | instance, but shall, as usual, direct my observa- 





and follies of the former Administration. For | tions tothe House. __ . 

one, I promise that my lips upon this subject | I propose to examine, in a concise, and if it be 
shall be closed in eternal silence. I should dis- | in my power, in an argumentative manner, the 
dain to prate about the petty larcenies of our pre- following questions, which have a direct applica- 
decessors, after having given my sanction to this | tion to the amendment proposed by the gentleman 
atrocious public robbery. Their petty delinquen- | from Virginia (Mr. Carx) to the resolution un- 
cies will vanish before it, as the stars of the firm- | der consideration, and which, at the same time, 
ament fade at the effulgent approach of a Sum- | open to view the whole extent of the subject: 
mer’s sun. Did the State of Georgia, in the year 1795, pos- 

The Committee rose, and had leave to sit again, | sess a title to the territory in question? = 
and the House adjourned. Were the Legislature of Georgia, in 1795, in- 

vested with the Constitutional power of making 
a sale of the territory, and did they make such 
sale to those from whom the present claimants 
derive their title or pretended title? And if such 
| sale was made, what title or color of title did it 
convey ? 

Were the members of the Legislature of Geor- 
gia, in 1796, invested with the Constitutional 
power of rescinding the acts of their predecessors 
in relation to such sale, and did they rescind 
them ? 

Were the claims or pretended claims of the 
present claimants in any manner recognised by 


Wepnespay, January 30. 


On motion, it was 
Resolved, That the President of the United 
States be requested to inform this House whether 
Samvet Hammonp, a member of this House, has 
not accepted of an Executive appointment, and 
when ? 
Ordered, That Mr. Bryan and Mr. Eppes be 
appointed a committee to present the foregoing 
resolution to the President of the United States. 
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the act of cession of the territory in question from 
Georgia to the United States? And, 

Do justice and policy, or either justice or poli- 
cy, require that the whole or any part of the five 
millions of acres, reserved by the act of cession 
from Georgia to the United States, for the pur- 
pose of satisfying claims of a certain description 

ainst Georgia, in reference to the said territory, 
should be appropriated for the purpose of satisfy- 
ing the claims of the present claimants ? 

owever extensive the outline which I have 
sketched of the subject, the survey will be a rapid 
one. 

It is necessary that I should make one or two 
preliminary observations, I have uniformly been 
opposed to the doctrine which has been so pow- 
erfully advocated, that Congress is competent to 
make a legislative decision upon the validity or 
invalidity of the conflicting acts of Georgia. We 
possess no such powers. But as individuals we 
may express our opinions, Nor am I disposed to 
do anything which shall have a tendency to im- 
pugn the title of the United States to this terri- 
tory. Without deciding the question of title, my 
principal object is to show that the claimants are 
in prepession of so strong a color of title, that it 
will be good policy to authorize a negotiation 
with them for the abandonment of their claim, 
especially as we have a prospect of obtaining that 
abandonment on their part, without going be- 
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a sale of the territory, and did they make such 
sale to those from whom the present claimants 
derive their title or pretended title? And if such 
sale was made, what title or color of title did j; 
a po 
In this age of political revolution and reforma. 
tion, for I consider it an age of reformation a; 
well as revolution, there are still certain principles 
and maxims, not merely venerable for their ap- 
tiquity, but consecrated by their conformity to 
the common sense and reason of mankind, which 
are considered as universal in their application, 
and irresistible in their influence. Among these 
may be numbered the principles which attach to 
the government of every regularly organized com- 
munity; the power of pledging the public faith, 
and that of alienating the right of soil of the va- 
cant territory of the nation. In every free goy- 
ernment, there must exist the power of legis- 
lation, or of making laws; a distinct power, charged 
with the execution of the laws, and a judicial 
power. The union of these different powers in 
the same man or body of men, is the very 
essence of despotism. Thus in France, prior to 
the Revolution, it was a fundamental maxim of 
State that the King was the Legislator of the 
French Monarchy; and the power exercised in 
some instances by certain parliaments, of refusing 
to register the edicts of the monarch, however in 
ractice it might operate as an obstruction to 


yond the reservation in the act of cession, and of | legisl&tion, was in theory only a matter of form, 


course without the actual expense of a single 
dollar to the United States. 

Did the State of Georgia, in the year 1795, 
possess a title to the territory in question? 

To answer this inquiry, it is only necessary to 
make one or two quotations from the articles of 
agrernest and cession, entered into on the 24th 
of April 1802, between the Commissioners of the 
United States and those of Georgia. In the first 
article, “ithe State of Georgia cedes to the United 
‘ States all the right, title and claim, which the 
‘ said State has to the jurisdiction and soil of the 
‘ Jands situated within the boundaries of the Uni- 
‘ted States south of the State of Tennessee,” &c. 
By the second article, “The United States accept 
‘ the cession above-mentioned, and on the condi- 
‘ tion therein expressed; and they cede to the State 
‘of Georgia whatever claim, right, or title, they 
‘ may have to the jurisdiction or soil of any lands 
‘lying within the United States, and out of the 
* proper boundaries of any other State, and situated 
‘ south of the southern boundaries of the States of 
‘ Tennessee, North Carolina, and east of the bound- 
‘ary line herein above described, at the east- 
‘ern boundary of the aya 8 ceded by Geor- 
‘ gia to the United States.” hatever claim or 
title the United States might previously have had 
to the territory, they thought proper, in 1802, to 
combine with it, and to fortify it, by that of Geor- 
gia; and surely we shall not do any act, or adopt 
any principle, tending to impair the title under 
which we now exercise jurisdiction over the 
territory. 

Were the Legislature of Georgia, in 1795, in- 
vested with the Constitutional power of making 


or at most but a temporary check upon the execu- 
tive power. In oligarchies the legislative power 
is vested in the rich and noble; and in aristocra- 
cies, in a few individuals who are presumed to be 
the wisest and the best in the community.— 
In governments of the democratic form, this 
power resides in the great body of the people, and 
is exercised by themselves or their representatives. 
The base of the temple of American liberty is 
democracy, or the sovereignty of the people; rep: 
resentation and confederation are the principal 
pillars which support the great superstructure. 
As the State governments are unquestionably 
representative democracies, the General Govern- 
ment is a representative federal republic. In every 
government of the representative form, the repre- 
sentatives of the people are vested with power to 
pledge the public faith, and to alienate the vacant 
territory of the nation. Were the members of 
the Legislature of Georgia, in 1795, invested with 
this authority? Certainly it was within the 
sphere of those Constitutional rights and powers, 
which had never been surrendered to the General 
Government. We have since recognised that 
authority by receiving a solemn deed of cession 
of the territory, from a subsequent Legislature 
of Georgia, transferring to us not only the soil, 
but the right of jurisdiction. Was this authority 
exercised in 1795? In the act of the Legislature of 
that State of the 7th of January in that year, 
granting this territory to those from whom the 
present claimants derive their claims, certain lands 
are described, and it is enacted that those lands 
shall be sold to such and such persons, as tenants 
in common, and not as joint tenants. The land 
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shall be sold, or, in other words, the right of soil 
shall be alieniated. A proper distinction is taken 
between the dominium utile and the dominum 
directum of the civilians. No transfer was made 
of the right of jurisdiction, although such imagi- 
nary transfer forms a prominent article in the 
reasons assigned by the Legislature of 1796 for 

assing the recinding act. From this view of 
the subject, whatever may be the present state 
of the question of legal title, who can doubt that 
the present claimants, honest purchasers from 
the original grantees, upon the faith of an inde- 
pendent State, and innocent of fraud, if fraud ex- 
isted, possess such a color of title, such an equi- 
table claim, as to render it prudent and politic to 
enter into a compromise with them upon rea- 
sonable terms ? 

Were the members of the Legislature of Geor- 
gia, in 1796, invested with the Constitutional 
power of rescinding the acts of their predecessors 
in relation to such sale, and did they rescind 
them ? 

Congress is incompetent to the decision of this 
question. Nor issuch decision necessary. I will, 
however, make one or two inquiries, and state one 
or two principles, which are applicable to the 
subject, which at the same time will go to 
strengthen the ground I have taken as to color 
of title in the claimants, and the policy of extin- 
guishing their claims. 

Can a Legislature rescind a contract made by 
its predecessors ? 

Writers on national law make a distinction 
between laws which operate in the nature of con- 
tracts, and those which have no such operation. 
Every enlightened and reasonable man will sub- 
scribe to the opinion that a pledge of the public 
faith, given by the competent authority, ought to 
be irrevocable. Laws which pledge the faith of 
the community, which create contracts, which 
vest rights in individuals or in corporate bodies, 
it may safely be assumed as a general principle, 
areirrepealable. Laws of merely municipal oper- 
ation are alterable or repealable at the pleasure of 
the existing Legislature. 

Can the judicial power declare a Legislative 
act void, as having been passed by means of cor- 
ruption ? 

Different opinions have existed in our country 
as to the right claimed by the Judiciary, of decid- 
ing upon the constitutionality of laws. The bet- 
ter opinion seems to be, that from the nature of 
our Government, and the very terms of the Con- 
stitution itself, by which that instrument is de- 
clared to be the supreme law of the land, the 
judges not only ought to exercise that power, but 
that they cannot avoid its exercise. If I am not 
mistaken, some gentlemen, who deny that the 
judges possess this right, are prepared to invest 
them with the more dangerous one of setting 
aside a Legislative act on the ground of corrup- 
tion, To admit that the Judiciary may examine 
into the motives of the Legislature in passing 
laws, or that they may receive and decide upon evi- 
dence tending to prove corruption in the Legisla- 
tive body, would certainly be going much farther 





HISTORY OF CONGRESS. 


Georgia Claims. 


1€38 
se H. or R. 


than those have gone who have claimed for that 
department the right of deciding upon the con- 
stitutionality of laws. Suppose a trial of title 
between a person claiming under the act of Geor- 
gia, of 1795, and another claiming under the Uni- 
ted States, and suppose evidence offered to the 
court to prove the corruption of the Legislature 
of Georgia, in what a peculiar situation would 
the judges be placed? And would they listen 
for a moment to an application for the admission 
of such evidence? It may well be doubted. Do 
not then the present claimants possess a very 
strong color of title? Is it not prudent to ex- 
tinguish claims of this description ? 

Were claims, or the pretended claims of the 
present claimants, in any manner recognised by 
the act of cession of the territory in question 
from Georgia to the United States? And, 

Do justice and policy, or either justice or policy, 
require that the whole or any part of the five 
millions of acres, reserved by the act of cession 
from Georgia to the United States, for the pur- 
pose of satisfying claims of a certain description 
against Georgia, in reference to the said territory, 
should be appropriated for the purpose of satisfy- 
ing the claims of the present claimants ? 


I have anticipated the principal arguments in 
favor of the equity of the claims, and the policy 
of a compromise with the claimants. The me- 
morialists state that their claims were particularly 
contemplated by the Commissioners, both of the 
United States and of Georgia. They have of- 
fered us no evidence of this fact, and we are not 
totake itforgranted. Indeed, Iam far from think- 
ing it my duty either to advocate or answer the 
pamphlet of the memorialists, and I shall make 
but this single allusion to it. Whatever may be 
its merits, it has had no influence upon my mind 
in forming my opinion. An examination of the 
official documents upon our tables will evince, 
however, that by a very strong implication, if not 
by express provisions, these claims have been re- 
cognised, both by the act of cession, and by the 
law of Congress passed in consequence. The 
first condition of the first article of agreement 
and cession, provides for the payment of one mil- 
lion two hundred and fifty thousand dollars, to 
the State of Georgia, out of the first net proceeds 
of the sales of the lands then ceded: the second 
provides for certain British and Spanish grants: 
and the third is as follows: 

“That all lands ceded by this agreement, to the 
United States, shall, after satisfying the above-men- 
tioned payment of one million two hundred and fifty 
thousand dollars, to the State of Georgia, and the 
grants recognised by the preceding condition, be con- 
sidered as a common fund for the use and benefit of 
the United States, Georgia included, and shall be faith- 
fully disposed of for that purpose, and for no other use or 
purpose whatever: provided, however, that the United 
States, forthe period and until the end of one year after 
the assent of Georgia, to the boundary established by 
this agreement, shall have been declared, may, in such 
manner as not to interfere with the above-mentioned 
payment of the State of Georgia, nor with the grants 
herein before recognised, dispose of or appropriate a 













































































































































































































































































































































1039 





portion of the said lands, not exceeding five millions 
of acres, or the proceeds of said five millions of acres, 
or of any part thereof, for the purpose of satisfying, 
quieting, or compensating for any claims other than 
those herein before recognised, which may be made to 
the said lands, or to any part thereof. 


disposition or appropriation shall not be passed into a 


law within the above-mentioned period of one year, | 


the United States shall not be at liberty thereafter to 
cede any part of the said lands on account of claims 
which may be laid to the same, other than those re- 
cognised by the preceding condition, nor to compensate 
for the same; and in case of any such cession or com- 
pensation, the present cession of Georgia, to the right 
of soil over the lands thus ceded or compensated for, 


shall be considered as null and void, and the lands thus | 
ceded or compensated for shall revert to the State of | 


Georgia.” 

It is unnecessary to inquire into the motives 
which dictated a provision so singular; they are 
obvious to all who are acquainted with the whole 
history of the transaction. 
stood that Congress was to pass the law, and it 
was passed on the third of March, 1803. The 
eighth section appropriated so much of the re- 
served five millions of acres as might be necessary 
to satisfy the claims not recognised by the pre- 
ceding agreement, which were embraced by the 
two first sections of the act, or derived from Brit- 
ish grants for lands not regranted by the Spanish 
Government; and it also contained the following 
appropriation: “So much of the residue of the 
‘ said five millions of acres, or of the net proceeds 
‘ thereof as may be necessary for that purpose, 
‘ shall be, and is hereby, appropriated, for the pur- 


‘ pose of satisfying, quieting, and compensating, | 


‘ for such other claims to the lands of the United 
* States south of the State of Tennessee, not re- 
*cognised in the above-mentioned articles of 
‘ agreement, and which are derived from any act 
‘ or pretended act of the State of Georgia, which 
* Congress may hereafter think fit to provide for: 
‘ Provided, however, That no other claims shall 
* be embraced by this appropriation but those the 


‘ evidence of which shall have, on or before the | 
‘ first day of January next, been exhibited by the | 
‘claimants to the Secretary of State, and re-| 


‘corded in books to be kept in his office for that 
* purpose, at the expense of the party exhibiting 
‘the same.” The following are the opinions of 


the Commissioners, the Secretary of State, Sec- | 


retary of the Treasury, and Attorney General of 
the United States, upon this subject. On the 
claims pretended to ve derived under the act of 
Georgia, of the 21st December, 1789, they ob- 
serve: “Upon a full view of the subject, the 
* Commissioners do not perceive that those com- 
‘panies have any equitable claim either for the 
fand, or for compensation from the United 
‘ States.” Very different is their opinion upon 
the claims under the act of 1795: “The Com- 
* missioners think those propositions inadmissible, 
‘and without pretending to affirm that the Legis- 
‘lature of Georgia was competent to make the 
‘ decision, they feel no hesitation in declaring it 
‘as their opinion, that under all the circumstances 
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|‘ which may affect the case, as they have come 
‘within their knowledge, and as herein stated. 
|‘ the title of the claimants cannot be supported. 
‘ But they nevertheless believe that the interes; 
of the United States, the tranquillity of those 
who may hereafter inhabit that territory, ang 
various equitable considerations, which may be 
urged in favor of most of the present claim. 
ants, render it expedient to enter into a compro. 
* mise on reasonable terms.” Here I cannot byt 
‘remark, how very difficult it is for feeble minds 
to decide important questions upon which grea; 
men disagree. The gentleman from Virginia 
(Mr. Ranvo.ps) is of opinion that it would not 
only be impolitic to compromise these claims, but 
that the only claims of the applicants are fraud 
and villany; the Commissioners, who probably 
examined the subject with as much attention, at 
least with as much coolness, as that gentleman, 
believe that not only the public good requires the 
compromise, but that various equitable considera- 
tions may be urged in favor of most of the pres. 
ent claimants. The Secretary of the Treasury, 
in his letter of the 9th instant, to the chairman of 
the Committee of Claims, observes: “My own 
| ‘impression was, that the five millions of acres 
|‘ would be sufficient to cover all the claims of sei- 
‘tlers, British grantees, and others not expressly 
‘ provided for by the articles of agreement, and 
‘also to make a reasonable compensation fo 
‘claims derived or pretended to be derived from 


~_ 7 oH © 





: Georgia; and it appeared to me that the effect 
| of the clause would be—first, to prevent Con- 
| ‘ gress from voluntarily confirming, at some fu- 
|‘ ture time, the said Georgia claims; second, to 
|‘ leave it in their power to compromise with that 
description of claimants, by allowing so much 
of the surplus of five millions of acres as they 
might think proper; without, at the same time 
|* pledging Government to enter into a compro- 
| § mise, if, upon a full view of all the circumstance: 
‘of the case, a different course was thought more 
| ‘ eligible.” The Committee of Claims, who must 
have paid more attention to the subject than it is 
possible for other members to do, “on consider- 
‘ing these various transactions, are of opinion 
‘that itis proper to make some legislative pro- 
|‘ vision for the purpose of settling the existing 
|‘ claims on such terms as shall appear to be rea- 
‘ sonable,” and they recommend the appointment 
of Commissioners for that purpose. Can there 
| any longer be a doubt that the claims are recog- 
| nised by the act of cession? Can there be a doubt 
| that Congress, by making the appropriation of the 
five millions of acres, and by subjecting the claim- 
| ants to great expense in recording and supporting 
| their claims, have tacitly pledged the public faith 
that some provision shall be made for them! 
| And do not justice and policy require the adop- 
tion of the resolution reported by the committee! 

The gentleman from Virginia has expressed 
his surprise that the chairman of the Committee 
| of Claims has contented himself with reporting 
| facts and principles, and that he has not adopted 
| the novel procedure of reporting something tanta- 
| wndiaaa, to an elaborate speech in favor of the 
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claims. As the speech of the gentleman from 
Virginia is unfortunately destitute of argument 
against the claims, and as it might be possible to 
deduce from it reasons in their favor, it might 
erhaps be proper for him to print it and annex 
it to the report, as a substitute for that which he 
thinks the chairman ought to have subjoined for 
the edification of the House. My feeble optics 
have been able to discover but one attempt at ar- 
gument, which is in those observations which 
relate to the Message of the President, and the 
proceedings of Congress, on the act of Georgia, in 
1795, and which it is contended, were notice, to 
purchasers and to the world, of fraud. At that 
time, it was not suspected that fraud had been 
committed, and the reason for those proceedings 
was, that the United States possessed, or were 
supposed to possess, certain claims to the terri- 
tory. There are certain subtile, sublimated, ethe- 
rial, heaven-descended geniuses, the soft and 
silken texture of whose minds would suffer infinite 
diseomposure from the contact of that rude and 
knotty thing—an argument. That gentleman is 
not of this description. Too often have we wit- 
nessed his argumentative powers to entertain this 
idea. I regret that he has declaimed instead of 
reasoning upon this occasion, as I believe that 
argument, particularly upon important subjects, 
is more useful than mere declamation. From 
motives which I cannot develope, for I ascribe 
improper views to no one, the present is attempted 
to be made a party question. The people are 
told that the Capitol has become a scene of polit- 
ical and private iniquity, of fraud and federalism ; 
that the majority of their Representatives are 
committing a stupendous robbery upon the public 
patrimony, and their indignation is invoked upon 
the plunderers. What facts exist to justify these 
denunciations? Are we about to barter away 
the rights and interests of the people? Are we 
about to be guilty of a wanton waste of the pub- 
lic property? Are we guilty of political apos- 
tacy? No such thing. We are about to make 
arrangements for carrying into effect a solemn 
stipulation in the treaty with Georgia, and a sol- 
emn act of our predecessors, by devoting a part 
of the five millions of acres, specially reserved for 
that purpose, for which the United States never 
paid a cent, and never will pay a cent, to the ex- 
tinguishment of the colorable claims of equitable 
claimants. Yet we are told that this act of equi- 
ty, good faith, and good policy, is a stupendous 
erime, compared with which the flagitious acts of 
the former “unprincipled Administration” dwin- 
die into “ petty larcenies.” Iam a republican—a 
democratic republican. I was opposed to the 
general system of that Administration. But I 
do not think it magnanimous, or honorable, ma- 
lignantly to triumph over fallen foes. Nor dol 
dread the union of honest men. It can be dread- 
ful only to the dishonest. 

It is said that the press is under the influence of 
a virtual sedition law. No, sir. The press—l 
speak without allusion to political distinctions— 
is incorrigibly licentious. Has the gentleman 
from Virginia read, in one of the oracles of our 
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country, mingled with his own praises, the denun- 
ciation of the whole representation of one of the 
largest States in the Union (Massachusetts, ) as 
composed of men destitute both of public and 
private integrity, and conspirators against the 
peace of the Union, merely because they differ in 
opinion from that gentleman upon this single 
question? Does he know that these denuncia- 
tions are echoed and re-echoed, by means of the 
presses called exclusively republican, through al- 
most every village of the nation? Has he heard 
that the Representatives of remote districts are 
denounced to their constituents as traitorous to 
their rights, and that their independence of his 
imperious mandates is made the powerful evi- 
dence of the treason? I hope, sir, that we shall 
never see the day when a private caucus of a 
few individuals shall be enabled to dictate to the 
people in whom to invest their confidence: and I 
also hope, that the day is not distant, when inde- 
pendence of sentiment, when independence even 
of party, shall be the surest passport to public 
confidence and public honors. 

It is said that the circumstance that one of the 
great officers of the Government is numbered 
among the claimants, ought to seatter consterna- 
tion through this House. It is unnecessary for 
me to undertake a vindication of the character of 
that gentleman. Does his office divest him of the 
common rights of a citizen? Does it deprive 
him of the right of petitioning the National Le- 
gislature? But his contracts are resorted to for 
the purpose of proving that he has extended his 
official influence within our walls. Unfortunate, 
indeed, is the application of this argument. By 
the report upon the table, it appears that three 
members are contractors, and we all see that two 
of them are opposed to the present claims. 

Believing, Mr. Speaker, that this act of enor- 
mous robbery, this wanton dissipation of the pub- 
lic treasure, this abominable league between cor- 
ruption and federalism, of which we hear so 
much, is neither more nor less than an act of just 
national policy; believing with the Secretary of 
State, the Secretary of the Treasury, and the late 
Attorney General, that “the interest of the Uni- 
‘ ted States, the tranquillity of those who may here- 
‘after inhabit that territory, and various equitable 
‘ considerations, which may be urged in favor of 
‘most of the present claimants, render it expedi- 
‘ent to enter into a compromise on reasonable 
‘terms;” and believing that this compromise 
ought to be delayed no longer, I shall give a de- 
cided vote in opposition to the proposed amend- 
ment, and in favor of the original resolution, as 
reported by the Committee of Claims. 

Mr. Lucas.—I am, sir, in favor of the amend- 
ment proposed to the report now under consider- 
ation. The unparalleled fraud which has been 
practised by the divers land companies styled pur- 
chasers, under the act or pretended act of Georgia 
of 1795, and by the Legislature that passed that 
act, have been fully noticed and exposed in the 
course of the debates which took place on the 
same subject, during the last session of Congress, 
and again during these two last days. This no- 
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torious fraud, odious as it is on the part of the 
land companies, is still much more so on the part 
of the members of the Legislature of Georgia, as 
their country had confided in them, and that 
themselves had pledged their faith under the ob- 
ligation of an oath. But there are other instances 
of fraud and deception, materially affecting the 
purchase or claim in question, which have been 
solely practised by the land companies, and in 
which the Legislature of Georgia had no kind of 

articipation. These charges cannot be resisted 

y the ordinary means of denial of facts, for they 
are supported upon authentic documents. 

It ought to be observed that the four land com- 
panies who are original purchasers under the act 
of the Legislature of Georgia, passed on the 7th 
January, 1795, stated in their petition, containing 
their proposals to the Legislature to purchase 
certain lands belonging to the State of Georgia, 
that the land contained within the bounds which 
were described in their petition, amounted to 
21,750,000 acres. It was evidently upon the faith 
of this statement, that the Legislature consented 
to sell that land for $500,000. However, it is 
now ascertained that the quantity of the land 
thus described amcunts to 35,000,000 of acres, and 
the companies themselves compute it to be near 
40,000,000. From this it appears evidently that 
the companies have deceived the Legislature by 
stating what was not true, that the contracts are 
legal and obligatory. The parties ought not only 
to have contracted with liberty of choice, but they 
ought also to have contracted with a due know- 
ledge of the matter, which was the object of the 
contract. This has not been the case here; the 
Legislature has sold twice as much land as they 
intended to sell, or, which is the same thing, they 
have sold it one time cheaper than it was their 
intention, and all this loss is the result of the false 
statement given by the land companies. 

It is an incontrovertible maxim of law, that 
none ought to be benefitted by his own wrongs; 
this maxim applies with a double force in a con- 
tract between the sovereign authority and private 
persons. The contract between the Legislature 
and the land companies having been entered into 
by the means of a statement which proves to be 
false, and which has been made by the parties 
that claim the benefit arising thereof, the contract 
becomes vitiated and of no effect. 

Should this wrong not be sufficient to invali- 
date the contract, there is another wrong that 
would arise from it; by the act of 1795, a reserve 
was made of two millions of acres out of the seve- 
ral tracts sold to the Georgia land companies, for 
the use of such citizens of Georgia as chose to 
subscribe in the original terms of the purchase. 
The price paid by the citizens who did subscribe 
was two cents and one-third per acre, it being the 
price then supposed to have been paid by the 
companies, according to the statement originally 
made of the whole quantity of land contained in 
the purchase, which, as I have before said, proves 
to be very near double the land companies would 
receive from the citizens of Georgia, who clearly 
had a right to subscribe on the original terms; 
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a price per acre nearly double to that which they 
themselves would have to pay, and thus have a 


profit on the citizens of Georgia for the difference | 


in the quantity of acres contained in the purchase 
arising from the false statement; which reduces, 
with respect to the speculators, the actual price of 
the leat to littke more than one cent per acre. 
while it remains at two cents and one-third wit) 
respect to the citizens of Georgia. However great 
may have been the departure of the Legislature 
of Georgia, from the interest of their constituents 
on this occasion, it appears evidently, that by the 
expression, “original term,” they understand that 
their citizens should subscribe, if they chose, to 
the amount of two millions, upon terms similar 
to those of the land companies. It appears ey:- 
dently they did believe they were selling the land 


| of the State at the rate of two cents and one-third 





per acre, whilst, in fact, they received but on 
cent and one-sixth, which, upon the whole, is a 
consideration merely nominal. 

To the multiplicity of the radical defects with 
which the title of the companies claiming under 
the act of 1795 abound, the advocates of the claim 
of the New England Mississippi Land Company 
answer, that none of those who compose their 
company had any participation in the fraud; they 
are said to be bona fide purchasers, perfectly ig- 
norant of the fraud which may have been prac- 
tised by those of whom they bought. They are 
represented in their memorial and vindication as 
plain farmers, mechanics, &c., who have made 
what they possess by the closest application and 
industry. 

Sir, I stand among those who are the most 


| ey to acknowledge that the inhabitants of New 
a 


England are conspicuous for their industry ; but 
I am likewise of opinion, that they are not less 
noted for their sagacity, in their attendance t 


their interest; and in the art of making good bar- 


gains, I view them as being fully competent tc 
cope in dealings with the inhabitants of the South- 
ern States. That the 
the notorious fraud which has taken place at the 
passing of the act of 1795, is a great cause of as- 
tonishment to me; that they should have made a 
purchase to the amount of eleven millions of acres, 
without making inquiries sufficient to discover 
what almost everybody knew throughout th 
United States, if possible, increases my astonish- 
ment. For my part, having never thought o! 
purchasing any land from the Georgia land com- 
panies, 1 made no inquiry about the acts of thé 
Legislature of Georgia; yet the corruption was 
so flagrant, the fraud so notorious, that it reached 
my ears soon after it was passed. A gentleman 
from Virginia (Mr. Ranpoutpn) has justly ob- 
served, yesterday, that the President of the United 
States had, in his address to the two Houses o! 


| Congress, at the beginning of the session of 1799, 





taken a most direct notice of the act of Georgia, 


| passed in January of the same year, as tending to 


dangerous consequences. Certainly such solemn 
communications of the first Magistrate, at the be- 
ginning of a session, contain matters that are an 
object of national concern, and generally sought 


should not have heard of 
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for. There is nota paper in the Union that omits 
publishing those communications. It would be 
possible, however, that this communication would 
have escaped the notice of plain industrious farm- 
ers, such as are able, perhaps, to purchase two or 
three hundred acres of land; but that a company 
of sober and discreet speculators, and of New 
England, too, being about purchasing an immense 
quantity of land for a greatsum of money, should 
be ignorant of what everybody knows, and of 
what they ought to know sooner than anybody 
else, is a circumstance too unaccountable and ex- 
traordinary for me to believe that it really exists. 
I should rather think that the speculators of New 
England, sober and discreet as they style them- 
selves to be, found the bargain so good and so 
tempting, the means of pleading ignorance of 
fraud committed in the original purchase so easy, 
the means on the part of the State of Georgia, or 
its yvendee, to prove the notice so difficult, that 
the sober and discreet speculators of New Eng- 
land thought it advisable to make a gambling 
bargain, expecting that the two extremities of the 
United States being engaged in the same specu- 
lation, they would combine their force and influ- 
ence to press hard upon the centre, and save 
through the conflict their speculation, either in 
whole or in part. Other strong circumstances 
lead still more to believe, that the New England 
Company were well aware of the danger which 
did exist in making a purchase from the Georgia 
land companies; and that they were taking un- 
usual risks upon themselves ; this appears clearly 
from the face of their deeds; not only the cove- 
nant of warranty is special, instead of being gene- 
ral, but another extraordinary covenant is entered 
upon by which the Georgia Mississippi Company 
“js not liable to the refundiag of any money in 
‘consequence of any defect in their title from the 
‘State of Georgia, if any such there should here- 
‘after appear to be.” Was not such covenant 
smelling strongly of the fraud which the Georgia 
grant Was impregnated with? Could the New 
England Company take more clearly every risk 
upon themselves? Could they more expressly 
preclude themselves from every remedy in law 
or equity in case of eviction ? 

I shall forbear to advert any longer on the de- 
fects of the titles of the four Georgia companies 
and the New England company, claiming under 
the act of 1795. I shall only say that the fraud 
and collusion by the means of which these grants 
were obiained having operated a gradual defect, 
viz: a defect from the beginning, no legal transfer 
does exist by the first grant, and none of course 
can exist by the second purchase. My confidence 
in this opinion is much strengthened by that of 
three distinguished characters who have been ap- 
pointed Commissioners, in pursuance of “An act, 
entitled an act for an amicable settlement of lim- 
its with the State of Georgia,” &e. These Com- 
missioners have said, in their report, a copy of 
which I now hold, “that they feel no hesitation 
‘in declaring it as their opinion that, under all the 
‘circumstances which may affect the case, as they 
‘have come within their knowledge and as herein 





Georgia Claims. 


H. or Ri 





‘ stated, the title of the claimants cannot be sup- 
‘ ported,” meaning the claimants under the act of 
Georgia of 1795. This opinion derives a great 
weight, not only from the high official standing, 
the known correctness, and abilities of these Com- 
missioners, but, also, from the special trust which 
Congress has reposed in them to investigate those 
claims, and report on their merits. True it is that 
these Commissioners did express that, * neverthe- 
‘ less, they believe that the interest of the United 
‘ States, the tranquillity of those who may here- 
‘after inhabit that territory, and various equita- 
‘ ble considerations, which may be urged in favor 
‘ of most of the present claimants, render it expe- 
‘ dient to enter into a compromise on reasonable 
‘terms ;” when I am satisfied from my own opin- 
ion and that of the Commissioners “ that the title 
of the claimants cannot be supported.” I think 
that, on the question of expediency, there is no 
member of this House but that can form an opin- 
ion for himself; indeed, if this House did not act 
from their own ideas on this question, they need 
not to exercise their opinion upon anything atall. 
As to me, I cannot see any danger in not gratify- 
ing the cupidity of fraudulent purchasers with 
large quantities of land. I cannot consent to give 
away the property of the public to a very large 
amount, for the sake of humoring land companies 
and strengthening the nerve of speculation. Mo- 
ney is the bane of morals, when put in the hands 
of land speculators. Let us give them land or 
money, and we add to their means of seducing 
future legislatures. I view land speculators as a 
separate class of men, acting upon principles quite 
noxious to the rest of society. I view them as 
being intimately connected with one another, from 
one end of the continent to the other end. Their 
strength consists in a perfect combination of their 
influence; it is through that influence that any 
individual whose right clashes with their claims, 
must submit to their terms or lose all; it is a mat- 
ter of course with land companies to monopolize 
lawyers, to have them at their command, to make 
them speak or be silent, as their interest requires. 

While we are debating this great question, the 
land speculators within these walls or out of these 
walls are in a silent watch, anxiously waiting for 
the measures we are going to adopt; they appear 
at present quite modest and unassuming ; but, let 
us throw io their hands five millions of acres of 
land, and the scene will soon be changed; their 
wealth, and the consequence attending it, will 
soon make us sensible of the advantages they will 
possess over us as individuals; and their children 
will, in a very little time, be taught to look with 
contempt upon ours ; all the land companies will 
find new encouragement to rally round Congress 
from all quarters, and set forth their claims. We 
have land companies who claim almost all the 
lands which the United States have purchased on 
the year before last, from the Kaskaskia and Pian- 
keshaw Indians. These companies, who style 
themselves the Illinois and Wabash Land Com- 
panies, have purchased for a valuable considera- 
tion, and without fraud; they have purchased 
before the Revolution, from Indians that had 





the right of pre-emption, from Indians who are 
out of the bounds of the original claim of the con- 
federated Six Nations of Indians. 
If we are to foilow the doctrine laid down b 

a gentleman from Vermont, (Mr. Extiot,) which 
is that the Georgia land companies have, in the 
first instance, a color of title, and, in the second 
instance, a strong color of title, for which we 
ought to give them near five million acres of 
land, we may as well give as much to the Illinois 
Company, and again to the Wabash Company, 
for they also havea color of title, and a color, too, 
not darkened by fraud. We might, also, at the 
same rate, adjust and settle the claim of another 
long-leagued land company, who claim under an 
Indian grant, a tract of land adjoining the Falls 
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that these States have escaped the calamities of 
land speculation ; I will say, however, that those 
of them wherein land speculation did prevail the 
least are the most flourishing. Can it be said, ip. 
deed, that it is through the means of land specy- 
lation that these States have attained the advap. 
tages which they now enjoy? Their flourishing 
condition proves certainly the unconquerable spi;;t 
of industry and enterprise of their inhabitants; 
it proves that, notwithstanding the shackles of 
land monopoly and hard bargains, which was ly- 
ing in the way of the yeomanry of those States 
they have been able to reach, by hard and perse. 
| vering toil, the comforts of life and independence, 
Who did clear that land and improve their farms 
but themselves? Who paid the price of the pur. 
| chase of their lands but themselves? Was it ne. 





of St. Anthony; for the Indians, under whom | cessary for their prosperity and that of their coun- 
they claim, most probably have not acknowledged try, that they should pay eight or ten times more 
the sovereignty of the United States over their | for the price of their land than they would if mo- 
soil, and might be considered as not bound by the | nopolizers had not stepped between them and the 
regulations of this country. Thus, land compa- | Government of their country ? The same agents 
nies, by setting up claims to one hundred million | observe, also, page 30, that “in Pennsylvania a 
acres of land, might modestly offer to surrender to | complete system existed, which, to be sure, has 
the United States the nine-tenths of their claim, | produced embarrassments equally pernicious and 
provided one-tenth part was secured to them by a | distressing to the settler and the landholder.” | 
compromise. | suppose that the agents allude to the sale of the 

I would not do as a Representative in Congress | unappropriated lands of the Commonwealth o! 
what I could not do as an individual without | Pennsylvania, under the act of April, 1792, situ- 
blushing. Contracts, in my opinion, cannot be | ate north and northwest of the rivers Ohio, &c.; 
divided by ounces and pennyweights. The titles | however, 1 beg leave to say, that they are mis- 
of the companies claiming under the act of Geor- | taken in giving the system as the cause of the 
gia of 1795, are good or bad ; if they are good, Con- | embarrassments; the system was no more com- 
gress ought not to screw out of the hands of these | plex than what was absolutely necessary to pro- 
companies the seven-eighths of their well-gotten | vide for the accommodation of two classes of 





property; if their titles are bad, Congress ought 
not to suffer them to have an eighth part of the 
public property. 

Supposing that my neighbor had purchased a 
plantation, and that I knew well both the planta- 
tion and the vender: I would not by any means 
offer to purchase that same plantation from the 
original vender, unless I was well convinced that 
the former conveyance was a mere nullity, and 
then, should I purchase it, my honor and reputa- 
tion would forbid me to compromise with the 
pretended vender contending against me, lest it 
should be thought that I had purchased what I 
knew my vender had legally conveyed before ; 
lest it should be thought that 1 had made that pur- 
chase with the view of reserving a part of the 
benefits of the bargain of another: this being the 
true case which the United States are placed in, 
on the present occasion, the regard which I owe 
to their high dignity and interest, does not permit 
me to give my consent to a compromise. 

Mr. Deacon, the agents of the New England 


Mississippi Company have attempted to prove in | 


their vindication, page 30, that the sales of exten- 
sive tracts of vacant territory are not injurious to 
the interests of a nation; they have said that the 
State of New York has been settied under the 
core of landholders; they have said that 

‘irginia, Massachusetts, New York, Pennsylva- 
nia, and Connecticut, are distinguished for the 


| persons, to wit: ‘Those to whom it was more 
| convenient to give money in the first place, aud 
labor after ; and those that could better afford labor 

at first, and money after; each class had their 
| respective mode of commencing and completing 
their titles clearly devised. ‘The consequence 
‘resulting from their neglect to perform certain 

conditions, were amply provided for; a partition 
| sufficient to prevent the rights of such persons as 
| the law contemplated from interfering or clashing 
| had been erected. But this partition has been 
| partly thrown down by the irresistible force of 
divers land companies combined together. | 
| shall not relate, at this moment, the vexations and 
sufferings which the industrious and inoffensive 
/actual settlers of Pennsylvania have borne and 
are daily experiencing from several land compa- 
| nies. I shall only say, that the wolves have made 
/a dreadful havoc among the lambs. 

Again, I cannot believe that it is good policy 
to give away an immense property ; nay, | be- 
lieve it to be more dangerous to give it to a few 
families. The idea of grantees of large tracts o! 
land, brings always to my recollection a multi- 
plicity of other persons without lands and without 
means of independence. When [| look at acastle 
in Europe, I directly think of the wretched and 
degraded tenantry, toiling hard to satisfy the lux- 
uries of the proud idler who lives in it. 

The extreme of wealth and poverty mostly op- 





extent of their grants. I do not pretend to say | erates two evils; and these evils become still 
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reater in a Republic than anywhere else. Was| answer to that question to say, that Congress is 
it not for the landed property being held by a few | the only power possessing the right to extinguish 
in Ireland, and were not the three-fourths of the| the Indian title to the country, and if Georgia 
people of that country tenants at will, their well | had possessed that right he apprehended the pres- 
known energy and spirit would have enabled them | ent claimants would have been suffered to go on 
long ago to effect a revolution and ameliorate | aud improve their farms in that district; they 
their fate. never would have been disturbed in their posses- 

Mr. Boyp.—The question before the House is| sion. He was not in favor of speculators, but 
not whether we are to do a good or an injury to| he had made up his mind never to lay his hand 
the class of men who are denounced asa band of | violently upon the claim of any man, more than 
speculators; but it is whether we shall agree to | he would a man’s property when he was in full 
or reject the amendment to the resolution offered | and quiet possession. Nor should he pretend to 
yesterday to the House by a gentleman from Vir-| instruct others in the disposal of their money, 
ginia, (Mr. Crark.) Yesterday was taken up in| persuaded that every man had a right to lay his 
reading the laws of Georgia, and of the United | money out in such way as was most agreeable to 
States, and various other papers, which have | himself, and of which he was the best judge. 
been long in the hands of the members, and We are asked, who dare vote for squandering 
which no doubt had been so attentively perused the public money in this wholesale manner ? This 
by them as to have rendered the reading at this | is my declaration in reply: I dare to vote for the 
day not indispensably requisite. Mr. B. said, that | measure proposed by the Committee of Claims. 
if papers were to be read for the instruction and | Nay, further, 1 am bound to vote in its favor. It 
edification of the members as to well-known facts, | is my duty so to vote, for I have sworn to support 
he thought it would have been of more conse- | the Constitution of the United States, and that 
quence to have read the Declaration of Independ- | Constitution declares that no State shall make 
ence, and the Treaty of Peace of 1783, in which | any ex post facto law, or law impairing contracts. 
the independence of the United States was ac- | But why do gentlemen dwell so much upon spec- 
knowledged by the only Power on earth who |ulators? The act of Congress to obtain the ces- 
contended against it. We were then free, sover-| sion of her Western territory from the State of 
eign, and independent States, to all intents and | Georgia, is a speculation upon the speculators 
purposes, and as sovereign States, each and every | who purchased the right of soil to the Mississippi 
State in the Union had full power and authority | Territory. 
to dispose of their lands to whom they pleased,| I do not inquire whether Georgia sold her land 
and under what conditions they pleased. And if in small tracts or in large districts; nor whether 
the State of Georgia, in the exercise of her sov-| she sold the land to individuals or companies— 
ereignty, have conveyed to the Mississippi Land numbers and quantities I lay out of the question, 
Company the right of soil to the land in ques- | and confine myself merely to the inquiry, did she 
tion, and that Company have transferred the same | sell; and finding that she did sell, and that for a 
to the New England Mississippi Land Company, valuable consideration, my mind rests satisfied, 


the right is vested in them; unless we have ar-| and [ am compelled to render that justice which 
rived at that stage of political depravity that what | the annulling act of Georgia refused. Nay, the 
was yesterday acknowledged as a right shall to- | price itself does not enter into my contemplation, 
morrow be declared a wrong. circumstances may alter the relative value of the 
Why is it that speculators are so much re-| price to the article. Will any gentleman say that 
proached, when we ourselves have become spec- | the price at which Congress have sold their lands 
ulators to an extent beyond the aggregate of the | tothe great purchasers,such as Symmesand others, 
land speculations in the United States of Amer- | is a cause to justify our setting those sales aside ? 
ica? Has not Congress recently speculated in|I apprehend not. Why, then, do they measure 
the purchase of Louisiana, and paid the price, | by a different standard in the case of Georgia ? 
and will gentlemen contend here, as if they mean| Georgia under the old regime was what was 
to be confident they might do, that we have ac-/| called a King’s government; the right of juris- 
quired no right to the same because we purchased | diction was given up to her exercise from the 
of France, who had no right to sell, as its Gov- | first—the right of soil remained in the Crown. 
ernment holds all its powers for the good of the | But when we acquired our independence, Georgia 
people, and that it is not for the good of the | took possession, which she was justifiable in do- 
French people that their territories should be | ing, of the soil as well as the sovereignty, and 
alienated from them? Does it follow that when | thus being possessed of both, it was competent 
a nation has vested in another its rights of soil 
and jurisdiction, that the investiture does not hold 


for her Legislature to dispose of the vacant land; 
and no subsequent Legislature could constitution- 
good without inquiry into the purity of the mo- | ally say it avails not, and itshall not hold. lam 
tives of the contracting parties? Will you, then, | not ashamed of this opinion; on the contrary, it is 
prevent men from putting their reliance and con- | corroborated by the practice of all the States in 
fidence in the State Legislatures ? the Union. A grant of land by the Legislature 

It is asked why, if they have a right to the| is universally held sacred. It is so under the Gov- 
lands in Georgia which they claim. why do they | ernment of the United States also, yet neither 
Propose to relinquish to the United States nine- | the State Legislatures are all the citizens of the 
tenths of their claim? It would be a sufficient | State, nor are Congress all the citizens of the 
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United States, which, according to the doctrine 
we have heard advanced, are requisite to com- 
plete the contract. This being the case, I will 
not vote for the amendment; it goes to destroy 
the right whick the petitioners have to the re- 
served fund of five millions of acres; it goes to 
defeat and overturn a well-established security 
which the people have for landed property. I 
will not vote for it, because I do not believe that 
Congress have a divine right to do wrong. Mr. 
B. said, if all the speculators were scouted from 
these walls, he did not know who would remain. 
He had no quarrel with them about the question, 
but he should ever contend that every man had a 
right to pursue his object in his own way; the 
right grew out of the moral compact agreed to as 
fundamental in every established and well-regu- 
lated society. 

Mr. Crarxk said he was still in favor of the 
amendment on the table, and which he yesterday 
had the honor of submitting. He did not wish it 
to be understood that the amendment was intend 
ed to give a preference to any description of 
claims under the different acts of the State of 
Georgia, and provided for by the general resolu- 
tion, but intended it should meet directly those 
which have excited the most public attention, 
have been the most ardently pursued, the most 
zealously advocated, and attended with the most 
extraordinary circumstances, If the facts which 
have accompanied this monstrous business from 
its Origin to the present moment were publicly 
known, or if it could be retraced through all its 
cunning and wily mazes, the claims would sink 
beneath the weight of honest indignation, and 
instead of now being urged before the Congress 
of the United States, would be gladly withdrawn 
from public view, and buried in perpetual silence. 
He peculiarly wished on this occasion a cool and 
temperate discussion, to divest ourselves of all 
feelings either of improper compassion or preju- 
dice, that equally tend to inflame the heart and 
mislead the judgment. It should be his humble 
province to endeavor a fair investigation of the 
naked question, disrobing it of those tinsel habil- 
iments which have been artfully thrown around 
it for the purpose of concealing its real deformity. 

The claims the amendment goes to reject, are 
derived by a pretended law of the State of Geor- 
gia, said to have been passed in the month of Jan- 
nary, 1795. He would contend this law was 
absolutely void, ab initio, not only because the 
Legislature had no power to make such a law, 
but from the circumstances under which it was 
made. That the grantees under this law could 
have no title to the land, either legal or equitable, 
and that there has been no circumstances attend- 
ing the subsequent sales, that place the sub-pur- 
chasers under superior equitable advantages. It 
will be particularly necessary, Mr. Speaker, to be 
attentive to dates; that of the law under which 
the claims are made, and generally known by the 
name of the “ cession law,” has slveediy been no- 
ticed. Let us now see how this law passed. It 
stands characterized by circumstances unparal- 
leled in the annals of pollution—of which, we 
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have the most conclusive evidence before ys, 
The whole State of Georgia has borne testimony 

to the fact, and it is now deposited in the archives 
of the Government, that, a majority of the As. 
sembly which passed the law were corrupted and 
bribed. Some had money given them ; others, 
shares in the lands they were effecting the sale of, 
This is so universally admitted and detested, that 
the most enthusiastic friends of the present claim- 
ants cheerfully allow the original grantees had 
no titles, and he believed there was not one now 
before Congress with his claim. But it is con- 
tended the sub-purchasers had no notice of the 
fraud in the original contract, but are bona fide 
purchasers for a good and valuable consideration 
actually paid. This he never couldagree to. The 
evidence before him was the contrary, and he 
would here take a review of at least a part of 
that evidence, a great portion of which, no doubt, 
has been destroyed by the lapse of nine years, but 
a sufficiency remains when brought together, irre- 
sistibly to carry conviction to the mind of the 
most skeptical. The law itself is almost enough 
for this purpose. The simple object was to sell 
to four companies the vacant western land; but to 
delude the people and lull inquiry, it is called “An 
‘act supplementary to an act, entitled ‘an act for 
‘appropriating a part of the unlocated territory 
‘of this State, and for the payment of the State 
‘troops, and for other purposes, and the protec- 
‘ tion and support of the frontier;” and the same 
fascination is kept up through the enacting clauses, 


‘and it is the longest act in the statute book. It goes 


into a lengthy examination of the State title, of 
extinguishing the Indian title, and appropriating 
the money, directing it to be laid out in bank 
stock. Where, Mr. Speaker, will you find sucha 
law as this? If the object of the Legislature 


had been correct, would there have been a neces- 


ity for clothing the law in such delusive colors ? 
No sir! fraud and infamy were to be cancelled. 
and the covering must be thick. They were, how- 
ever, disappointed in their aim, for honesty and 
integrity had yet their residence in the State, and 
as soon as it was known, the whole country was 
feelingly alive to the abuse, and a general effer- 
vescence pervaded the public mind ; this was man- 
ifested in the only possible way that remained. 
The Assembly had adjourned, not to meet again 
in a twelvemonth. Presentments of the grand 
juries, in almost all the counties of the State, 
were made in terms of bitter disapprobation of 
the law. It was also denounced in the public 

rints, from one end of the continent to the other. 
n the month of May, 1795, a convention was 
held in the State; the grand jury presentments, 
petitions, and remonstrances from all parts of the 
country were sent up; these were, by the conven- 
tion, remitted to the next Legislature as the only 
competent authority to remedy so enormous an 
evil. In the month of February before, as has 
been so ably stated by my valued friend and col- 
league, (Mr. Ranpoupn,) had this subject been 
the substance of a communication of the Presi- 
dent of the United States to Congress, and a res- 
olution and a bill passed the House of Represent- 
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atives on the subject. Shall I, after this, be told | 
the sub-purchasers had no notice? Impossible; no | 
historical event so notorious. But the evidence 

does not stop here. The Georgia Legislature | 
again assembled in the month of November, 
1795. The subject of this nefarious and wicked 
speculation, that covered the country with shame | 
and disgrace, was taken up, and if a doubt had | 
remained of the corruption, it was then removed | 
by anumber of affidavits proving incontestably | 
the fact; and on the thirteenth day of February, | 
1796, a law was passed, not repealing the act of | 
1795, but with honest and laudable indignation | 
declaring it null and void, as being bottomed upon 
fraud and perjury, and unveiling to the world the 
most flagitious conduct that ever disgraced a Le- | 
gislative assembly. It is there ascertained and 
declared, that the land had been sold for three | 
hundred thousand dollars less than what had been | 
offered for it, and the quantity of land much great- | 
er than it had been represented. The lands con- | 
tained in the grants to the four companies were | 
estimated at twenty-one millions of acres, which | 
at five hundred thousand dollars, the price given, | 
is twelve and a half cents per acre; the real 
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“under all circumstances which may affect the 
ease and had come to their knowledge, the claim- 
ants could not support their title.” Upon what data 
therefore has this compromise been recommended ? 


| As great as those gentlemen may be, and as il- 
| lustrious as is their characters and services to their 


country, and as great as is my regard—and in this 
article I yield to no man—yet it is incomprehen- 
sible upon what principles such a conclusion is 
drawn from such premises. The claimants have no 
litle, yet they ought to be provided for; they have 
cheated the Government, and therefore ought to 
be rewarded ; they have prostrated the fairest of the 
social virtues, but they are entitled then to com- 
pensation; they have acted with the most un- 
bounded profligacy and immorality, nevertheless, 
they must be noticed and encouraged; they have 
speculated, therefore must have money. Is this 
House prepared to assent to such reasoning, and 
to accept sucha system of policy? A man to 
entitle himself to justice, ought to have clean 
hands and a pure heart. Witha very ill grace 
does he ask for equity, with bribery in his hands 
and perjury and corruption in his heart; and 
shall a horde of speculators be the peculiar ob- 


quantity is about thirty-five millions of acres; | jects of Congressional bounty? Shall they be 
this reduces the price of the garden of the world | the selected and chosen few whose magnanimity 


to nearly one and one-third cents the acre. Take | 
notice, Mr. Speaker, that the law of 1796 does 

not pretend to repeal the act of 1795, but pro-| 
claims, to everybody, that to be void which was 
in reality so before, and with an honest zeal pro- | 
vides that the money which had been paid should 
be repaid to the purchaser. This annulling law 
was so precious to the people, it was a monument 
so honorable to the State, that when afterwards | 
the citizens of that State arose in the majesty of 

their strength, resuming all those rights, and acted | 
in convention, this very law was ingrafted in 
their Constitution. 

Here the general evidence ends ; and is there yet 
a remaining hesitation about the proof of notice? 
To such infidelity the glare of meridian light will | 
not be convincing. 

The advocates for the claimants have chosen 
their ground with great address. If they cannot 
be supported upon principles of law and equity, 
they adroitly change their position and take the | 
more defensible stand of policy; but even the 
ramparts here raised will moulder away and fall 
tothe ground at the conquering touch of truth. 
Can it be good policy to do what is wrong? | 
Shall virtue and integrity, the foundation of our | 
Government, the pillars, the Boaz and Jachin of | 
the temple, be thrown down and trampled under | 
foot? Shall justice be driven weeping from our | 
walls, and vice and corruption here rear their | 
heinous heads? Forbid it reason, forbid it God! | 
But they have high authority on their side. The | 
commissioners who made the articles of agree- 
ment and cession with the State of Georgia re- | 
commended it; so they did; but I ask you under | 
What circumstances? In the report they made | 
on this subject, and containing this reeommenda- 
tion, they expressly stated the facts which I have 
just detailed, and concluded by declaring that 


| 








and virtue shall be rewarded with unbounded 
wealth ? 
Permit me now, Mr. Speaker, after having said 


_so much upon the general question, to examine it 


more minutely and in detail. One particular case 
before us deserves peculiar attention; it is that 
known formerly by the name of the Georgia 
Mississippi Company, now the New England 
Mississippi Company. ‘Too well known in its 
old jockey dress, it has changed its livery, and 
after having been driven from the sporting fields 
of the South, it has taken up its residence in the 
East, as the theatre of its future career. The 
agents for this company have written a large 
pamphlet in vindication of their claim, and every 
member has been furnished with a copy as an en- 
tertainment for his evening’s leisure, and pious 
employment of his Sabbath’s holiday. In this book 
it is stated that the New England Company fin- 
ished the contract and took a deed from the Geor- 
gia Company on the 13th day of February 1796. 
This is the very day the annulling law received 
the Executive sanction in the State of Georgia; a 
wonderful coincidence of circumstances; it seems 
almost providential: but how different theemploy- 
ment—the Assembly of Georgia-completing an 
act, the proudest boast of their political life, which 
posterity will praise and admire, while the New 
England Company were planning cunning and 
extensive schemes of speculation, and which, we 
are told, have been but too successful in their 
effects—that the widows and orphans of men of 
wealth are now chewing the crust of poverty 
from this accursed business. This is the melan- 
choly effect of this baneful influence of specula- 
tion ; and we are called upon to minister to the very 
passion, and by our imputed righteousness to ex- 
piate the sins of this ruinous, vile, and destructive 
transaction; and that we shall, by sanctifying their 
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claims, fix a stigma on that glorious monument of 
Georgian honesty, the annulling law. But, to 
return, will these people after these things tell us 
they are innocent purchasers without notice for a 
valuable consideration, bona fide paid? Yes, they 
have told us so, and told us too by lawyers; for of 
this description are their agents; and who have 
admitted that it is not necessary to prove positive 
notice, a constructive one being sufficient. Where 
did these people reside? In the town of Boston, 
in the State of Massachusetts. Are they ignor- 
ant? No, they are the best informed men in the 
State, and most of them public characters, and 

et had no knowledge of what was passing in the 
State of Georgia, or in Congress, which then sat 
at Philadelphia. The newspapers of the South 
eould not penetrate the frozen regions of the North, 
yet the polluted laws of Georgia could travel 
there. Permit me modestly to ask the agents, 
who are professional gentlemen, if the company, 
upon the most correct construction of the doctrine, 
were not pendente lite purchasers? did they not 
buy a lawsuit, and ought they not to abide the 
decision? The Legislature of Georgia convened 
in the month of November, 1795, and immediately 
took up the subject, and on the very day of the 
decision is the deed made to the purchasers ; was 
not, therefore, the case pending when the pur- 
chase was made? If I am asked, how could peo- 
ple in Boston know what the Assembly of Geor- 
gia were doing? [answer thatthe purchaser ought 
to take care the doctrine of latent equity, so much 
relied upon by the claimants, does not apply here 
as in individual cases. Ifa man has an equity 
which he does not assert, and an honest pyrchaser 
interposes it, he is supposed guilty of negligence, 
by which a third person may be injured, and, 
therefore, he is not permitted to disturb the hon- 
est purchaser, for the best of all reasons, that 
when one of two innocent persons must suffer, it 
ought to be him whose act permitted the injury. 
But suppose a suit had been commenced against 
the first grantees in the State of Georgia, in a 
court of common jurisprudence; as early as No- 
vember, and on the 13th day of the next February 
it was determined against the grantees, and the 
patent ordered to be cancelled, would not the 
purchasers in Boston be bound by it? No legal 
gentleman will controvert this position. The peo- 
ple of Georgia did more than this. It is true they 
did not institute a suit, because there was no pos- 
sible way in which this could be done. No court 
of competent jurisdiction in which the ordinary 
process of law could be carried on, and redress 
afforded, existed; the injury was grievous and 
sensibly felt; the representatives of the people had 
violated the most sacred trust, and had justly 
doomed themselves to their severest vengeance. 
The case being sui generis, all that could be done 
was immediately accomplished. The grand juries 
presented, and the people generally petitioned and 
remonstrated ; it was canvassed in every company, 
and the topic of universal conversation, at least 
in that part of the country; these circumstances 
could not have been unknown to the purchasers. 
One more circumstance on this head, and which 
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he had nearly forgotten: the President’s commu- 
nication was made in February, 1795; on the third 
of March following, Congress rose and the Sep. 
ators and Representatives returned to their re- 
spective States with a full knowledge of thjs 
wicked transaction, and it would be doing grea; 
injustice to suppose they were silent on this im. 
portant subject. Let the House determine this 
question by each member asking himself if he did 
not know it, and on the answer, he would with 
certainty rely. Should he be told that even all this 
is not positive proof of notice, in answer, he would 
assert that it is a mass of testimony strong and 
invincible, and such as is seldom produced in 
courts of justice; an unbroken chain of evidence, 
that infidelity itself cannot resist; nothing buta 
mistaken tenderness for these unworthy specula- 
tions can turn the mind aside from the path of 
truth and justice. 

On this subject he would add but one more 
remark: if all that has been mentioned shall fa! 
short of positive notice, have not these people 
been guilty of culpable negligence, unaccountable 
and even criminal remissness. The sources of in- 
formation were numerous, and the means of in- 
formation easy and convenient, the contract an 
important one; they were about to purchase a 
tract of country nearly as large as the State they 
lived in; and was it an evidence of simple hones 
and prudence to proceed thus precipitantly? |: 
it customary for men—men, too, remarkable for 
their quicksightedness, to act with such unguarded 
temerity? We must leave this ground before we 
can reconcile the conduct of the purchasers unde: 
any reasonable and rational principles of human 
action; there is one, and only one, on which al! 
these strange things are reconcilable—speculation. 
Yes, sir, this was the moving cause, the primuin 
mobile, the grand desideratum. Gain and loss em- 
ployed the whole of their attention; they hai 
their data before them, they knew the circumstap- 
ces, and calculated their chances, and adventure 
in the game of hazard; and because they have 
been unsuccessful, our ears are stunned with the 
yell of lamentation. 

Mr. Speaker, law has been dragooned to the 
support of these claims, judicial authorities have 
been cited, and decisions in equity quoted. Yes, 
unhallowed hands, and polluted hearts, have ven- 
tured to approach the pure temple of justice. A 
book on which the claimants very much rely, | 
now hold in my hand. I acknowledge it of high 
authority, from the sacred equity and immutable 
principles of justice, on which the decisions ar 
founded. Powell on Contracts is the book; in 
the 221st page of the second book, is a correc! 
and general description given to the qualification: 
of a contract necessary to engage the interpos'- 
tion of a court of equity, and it must be again re- 
peated, the claimants are the applicants. “I! 
‘ must be fair, just, reasonable, bona fide, certain 
‘in all its parts, mutual, useful, made upon a good 
‘and valuable consideration, not merely volun- 
‘ tary, consistent with the general policy of a well 
‘regulated society, and free from fraud, circum- 
‘ vention, or surprise.” 
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Under these general rules it has been uniform- 
ly and invariably decided, that a contract want- 
ing any of these constituent parts, will be set 
aside in a court of equity; that is, if it be not 
bona fide, and it must not only be so between the 
contracting parties, but it must not be mala fide 
with respect to others. Fraud has in all well 
organized societies, and systems of jurisprudence, 
with which he had any acquaintance, been con- 
sidered as a sufficient ground to destroy a bargain; 
itis just and proper it should be so, otherwise 
what is considered as immoral and detestable in 
private life, would receive the sanction of a pub- 
licly recognised principle, having its foundation 


of equity gone, that contracts, though fair in 
themselves, yet, if they had a fraudulent object in 
view, were set aside ; and no rule is more gener- 
ally received and better established than that con- 
tracts made with a view to cheat the Govern- 
ment are void both in law and equity. Here let 
me pause, and emphatically ask gentlemen, upon 
what principle of law or equity can these claims 
be maintained. This Government has never in 
the most remote degree recognised them or guar- 
antied the title, and what is not a little surpris- 
ing, the best informed gentlemen on judicial sub- 
jects on the other side of the House, are pro- 
foundly silent. If the claims could be main- 
tained by reason, argument, law, or justice, would 
they be satisfied by the silent eloquence of a still 
vote? This House and their country have some- 
thing to expect from them, why therefore are they 
mute? Conscience whispers—management and 
policy command this silence. He frankly ac- 
knowledged it was not competent to him, it was 
not his wish or design to speak of motives; it 
would be uncharitable, highly unbecoming, and 
greatly indiscreet; what he had never been in the 
habit of doing, and hoped never should do. Every 
member on this floor, and himself with the rest, 
had to answer to his country, his conscience, and 
his God, for his conduct, and he would now sol- 
emnly declare, that as greatly as he disapproved 
the measures of the former Administration, he 
would rather vote for every one than for the reso- 
lution reported by the committee. 

Mr. Eustis.—If the position taken by the gen- 
tleman from Virginia (Mr. CLark) could be es- 
tablished, it would not in my opinion justify the 
amendment which he has proposed to the resolu- 
tion under consideration ; because the amendment 
renders the resolution null and void, and the reso- 
lution neither affirms nor admits the legal title. 
Sull, I should be willing to rest the whole merits 
of the case on the single question, whether the 
claimants, at the time of making their purchases, 
had or had not a knowledge of the fraud? Inthe 
autumn of 1795, when the sales were generally 
made in New England, there was no knowledge 
or suspicion of fraud—the contracts were made in 
full confidence of the act of a sovereign and inde- 
pendent State—and I know they could have had 
no knowledge of any fraud in the Legislature of 
Georgia. Weare told by the gentleman that there 
was “a great uproar throughout the State of Geor- 
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gia.” Whatever might have been the nature or 
extent of this uproar, I am confident that a know- 
ledge of it had not reached New England at the 
time the contracts were made. But the proof that 
there was no knowledge of any fraud depends not 
on the opinions or assertions of individuals—it is 
founded on a circumstance which removes all 
doubt on the subject—it is founded on the price 
which the purchasers paid for the land. The 

paid, as they have stated in their sedenarinldemmeck 
per acre for these lands as the State of Massachu- 
setts had received, a few years before, for lands 
lying in the State of New York. And is it prob- 





|able that the purchasers who have been repre- 
in impurity. So far have the conscience of courts | 


sented bya gentleman from Pennsylvania as pos- 
sessing so much sagacity, and looking so well to 
their own interests, would have paid or contracted 
to pay such a price, with a knowledge that the 
original grant had been fraudulently obtained ? 

It is also contended, by the same gentleman, 
that the claimants had knowledge of the rescind- 
ing act of 1796. This was impossible in points 
oftime. The sales were generally made in 1795— 
the rescinding act was passed in January, 1796. 
It follows, then, that they were innocent purchas- 
ers, without knowledge of the fraud or of the re- 
scinding act. ‘T'wo objections have been made by 
the gentleman from Pennsylvania, and relied on 
by the gentleman from Virginia: The first is, that 
“the original grantees purchased nominally twen- 
‘ty millions of acres, when it appeared that forty 
‘ millions were contained within their metes and 
‘bounds.” This was a transaction between the 
original grantees and the Legislature of Georgia, 
in which the present claimants had no agency, 
and for which they are not responsible. The sec- 
ond objection is said to be found in the deeds of 
the claimants, where it is contended they have 
furnished evidence against themselves, in the fol- 
lowing words: “ And, lastly, it is covenanted and 
‘ expressly agreed and understood, by and between 
‘ the parties to these presents, that neither the gran- 
‘tees aforesaid, nor their heirs, executors, or ad- 
* ministrators, shall be held to any further or other 
‘ warrantee than is herein expressed, nor liable to 
‘the refunding any money in consequence of any 
* defect in their title from the State of Georgia, if 
‘such there should hereafter appear tobe.” This, 
it is contended, is an acknowledgment on the part 
of the claimants of a defective title. Let us now 
turn to the act of Georgia of 1795, under which 
the original title was derived. We there finda 
clause in the following words: “ And provided, 
‘ further, that this State and the government there- 
‘of shall at no time hereafter be subject to any 
‘suit at law. or in equity, or claim, or pretension, 
‘ whatever, for or on account of any deduction in 
‘the quantity of the said territory, or on account 
‘of the amount of the purchase-money to be paid 
‘ as aforesaid, by any recovery which may or shall 
‘be had on any former or other claim or claims 
‘ whatever.” 

The two sections correspond, in a great de- 
gree. The first, instead of a suspicion of any 
fraud, or a doubt of their title, confirms the opinion 
which was entertained by tine claimants of the 
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validity of their title, and their confidence in the 
act of Georgia. 

It is further contended that the petitioners have 
no equitable claim on the Government. If this 
be true. the resolution ought not to be adopted. 
The equity of the claims depends on a fact ad- 
mitted on all hands—on the fact that they have 
purchased the lands, and paid a valuable consid- 
eration forthe same. This constitutes the essence 
of the claim, and has produced the resolution now 
before the House. The legality of the claims is 
not under consideration. The legality of the claims 
can only be decided by the courts of law, where 
the title to the whole of the Jand would be estab- 
lished or set aside. If the title should be estab- 
lished and confirmed, the United States would 
have no right to possess or dispose of any part of 
it, although they have contracted to pay the State 
of Georgia $1,200,000, and to extinguish the Indian 
title to their lands. 

The resolution proposes an equitable compro- 
mise and settlement, and that the claimants shall 
be compensated out of the residue of the five mil- 
lions, or the proceeds thereof, which have been 
reserved for this purpose in the third article of the 
agreement and cession, by which the whole of the 
territory was ceded by the State of Georgia to the 
United States. 

When the State of Georgia was about making 
the cession, the claimants appeared and entered 
their caveat to the Commissioners of the United 
States against their accepting the cession, for that 
they had purchased and paid a valuable consider- 
ation for the territory. Proposals of compromise 
were also made tothe Commissioners by the claim- 
ants. Ina correspondence which took place on 
that occasion, the title of the claimants and the 
proposals made by them were declared to be inad- 
missible by the Commissioners; they proceeded to 
accept the deed of cession of Georgia, informing 
the claimants at the same time that a reservation 
would be made, from which it was their inten- 
tion that they should be reimbursed the moneys 
actually paid by them. The reservation in the 
third article was accordingly made, in the follow- 
ing words: “ Provided, however, that the United 
‘ States, for the period and until the end of one 
‘ year after the assent of Georgia to the boundary 
‘established by this agreement shall have been 
‘ declared, may, in such manner as not to interfere 
‘ with the above-mentioned payment to the State 
‘ of Georgia, nor with the grants hereinbefore rec- 
‘ ognised, dispose of or appropriate a portion of the 
‘ said lands, not exceeding five millions of acres, 
‘ or the proceeds of five millions of acres, or of any 
‘ part thereof, for the purpose of satisfying, quiet- 
‘ ing or compensating any claims other than those 
‘ hereinbefore recognised, which may be made to 
‘the said lands or to any part thereof.” 

In conformity with this provision, an act was 
passed making the appropriation, and appointing 
Commissioners to receive propositions of compro- 
mise and settlement, and requiring the registering 
the claims in the office of State. The time for 
registering the claims was afterwards prolonged ; 
and during the present session a resolution has 
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been offered by the gentleman from Virginia (Mr, 
Cuiark) still further to prolong the time. The 
Commissioners proceeded to receive propositions 
from the claimants, and after determining that 
their propositions were inadmissible, they offer 
their opinion, in the following words: “But they 
‘ nevertheless believe that the interest of the Up). 
‘ted States, the tranquillity of those who may 
‘ hereafter inhabit that territory, and various equi. 
‘ table considerations which may be urged in fayo; 
‘ of most of the present claimants, render it expe- 
‘ dient to enter into a compromise on reasonable 
‘ terms.” 

Without the habit of placing implicit confidence 
in the opinion of others, I must confess that this 
opinion of three gentlemen appointed by the Gov. 
ernment, who have examined the whole subject, 
who have devoted much of their time to it, an 
who must be supposed to he well acquainted wit) 
the nature and merits of the claims, has some in- 
fluence on my mind. They knew that many o/ 
the claimants had advanced large sums of money, 
which in their opinion constituted an equitable 
title, and they believed that the interest of the 
United States required an amicable and reasona- 
ble adjustment. And what is the purport of the 
resolution? Does it contemplate the laying any 
tax or burden on the whole or on any part of the 
people? Itdoes not. Does it propose that all the 
claimants shall be paid or compensated to the 
extent of their demands? No. It refers all the 
claims to Commissioners to be appointed by the 
Government for examination, and such award as 
their respective merits may entitle them to re- 
ceive. And out of what fund is the compensation 
to be made? Out of the residue of the five mil- 
lions of acres—out of the fund which appears to 
have been reserved for that purpose. 

On the subject of advances actually made, I bez 
leave to mention a single instance. A judgment 
was obtained in the supreme court of Massacliv- 
setts against an individual in a sum of upwari: 
of $80,000, on a bond given fer these lands, for 
payment of which his estate is mortgaged. This 
gentleman has paid the tribute to nature—his wid- 
ow and orphan children are represented in one o! 
the petitions. By the judgment of the court he is 
held to pay. If a suit should be instituted for tl: 
recovery of the land, and it should be determined 
there is no legal title, where is the remedy? In 
the case of the corrupt act of the State of Georgia, 
it has been contended there ought to have bee 
a remedy somewhere, and the State of Georgia 
sought a remedy in the rescinding act of 179. 
In the present instance, I trust it will be found in 
the justice and good faith of this Government. 





Tuurspay, January 31. 


On a motion made, and leave given by the 
House, 

Mr. Nicuo.son, from the committee appointed, 
the twelfth of November last, on so much of the 
Message of the President of the United States, as 
relates “to the defence and security of our ports 
and harbors, and supporting within our waters the 
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authority of the laws,” reported a bill to appropri- 
atea sum of money for the purpose of building 
gun-boats ; which was read twice and committed 
to a Committee of the Whole to-morrow. 


ALIEN CREDITORS. 


Mr. CLorTon, from the committee to whom 
was referred, on the twenty-first ultimo, the peti- 
tion of sundry British merchants and others, sub- 
jects of His Britannic Majesty, within the United 
States, made a report thereon; which was read, 
and ordered to be referred to a Committee of the 
Whole House on Monday next. The report is as 
follows : 


The committee, to whom was referred the petition 
of sundry British merchants and other subjects of His 
Britannic Majesty, submit the following report: 

The object of this petition is to procure an act for 
extending the jurisdiction of the circuit courts of the 
United States, so that the said courts shall have cogni- 
zance of “all cases arising under treaties,”’ and of con- 
troversies in which an alien is a party, without restric- 
tion as to sum, though the matter in dispute, exclusive 
of costs, should be under the sum or value of $500; or 
that some other competent tribunal to take cognizance 
of such causes be established under the authority of the 
United States. 

The petitioners ground their application to the Le- 
gislature on the following authorities, viz: 

The second section of the third article of the Consti- 
tution of the United States, which establishes the judi- 
cial power of the United States. 

The fourth article of the definitive treaty of peace 
between the United States and His Britannic Majesty, 
wherein “it is agreed that creditors on either side shall 
‘meet with no lawful impediment to the recovery of 
‘the full value in sterling money of all bona fide debts 
‘ heretofore contracted.” 

And the second article of the convention made the 
eighth day of January 1802, which recognises and 
confirms the said fourth article of the definitive treaty. 

As reasons for making this application, in support of 
which they have presented a view of the section of the 
Constitution and the articles of the treaty and conven- 
tion which have been recited, the petitioners allege, 
“that a number of small debts are due from individuals 
‘ widely dispersed throughout the State of Virginia, to 
‘ British creditors, contracted before the peace of 1783; 
‘and that, for want of a tribunal whose jurisdiction 
‘ shall embrace debts of a smaller magnitude than $500, 
‘they and their agents are exposed to much trouble, 
‘incur an heavy expense, and, frequently, with the 
‘eventual and entire loss of debts, supported by such 
‘documents and principles as have, in a number of 
‘similar cases, insured them a recovery in the federal 
‘ circuit courts. That the inferior, and some of the 
‘ superior, courts of the Commonwealth, are not influ- 
‘ enced by any uniform course of decision, so that claims 
‘ resting upon precisely the same principles of law and 
‘ evidence, receive different decisions in the different 
‘ courts; and that these courts do not in practice respect 
‘the decisions of the circuit court and the Supreme 
‘ Court of the United States, on the construction of the 
‘said 4th article of the British Treaty, in relation to 
‘ British debts.” 

The committee deem it their duty first to consider 
whether such a provision as that which is solicited by 
the petitioners, be expedient and proper, as a general 
regulation, before they inquire how far the special cases 
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alluded to in the petition, have a claim to the measure. 
As connected with this view of the subject, a principle 
of the Federal Constitution presents itself, which is 
believed to merit serious attention. It is to be remarked 
that, in the formation of this Constitution, it appears to 
have been a fundamental principle of great and leading 
influence, that the powers of the General Government 
should be so apportioned as not to produce any unne- 
cessary diminution in the powers of the State Govern- 
ments. In conformity with this principle, the powers 
originally appertaining to those governments, are left 
in their possession; except those by the exercise of 
which the general purposes of the Union might be con- 
travened; they are therefore delegated to the Federal 
Government. This principle strongly characterises 
the distribution of the legislative power, and it is to be 
traced in that part of the Constitution which prescribes 
the limits of judicial power; although, in assigning to 
that power the objects of its jurisdiction, the principle 
does not operate so extensively as it does in assigning 
to the legislative power the object of its jurisdiction. 
We find that the judicial power does not extend to 
controversies between citizens of the same State, except 
in the particular cases where lands are claimed under 
grants of different States, and obvious is the reason. 
The State courts, as they always were, so are they 
still, equally competent to the cognizance of, and a due 
administration of justice in, all such cases, while they 
are more convenient to the parties litigant. A transfer 
of jurisdiction to the federal courts in these cases would 
unnecessarily diminish the authority of the States, and 
is not necessary to the purposes of the Union; it re- 
mains, therefore, exclusively vested in the State courts. 
We find that the power does extend to controversies 
between citizens of different States ; but here the juris- 
diction is not exclusively vested in the Federal Gov- 
ernment; in the exercise of it this Government only 
participates with the State governments. So far, how- 
ever, as this concurrent jurisdiction is actually exercised, 
the sphere of State authority is contracted. This au- 
thority dwindles and shrinks into narrower limits, as 
such jurisdiction descends lower in the scale of contro- 
versies, embracing in its descent a great variety of 
cases. Thus the increment of Federal authority pro- 
duces a proportionate decrease of State authority. To 
extend this process farther than a due administration 
of justice requires, is to deviate from an important fun- 
damental principles of the Constitution. 

It is presumable that, inasmuch as the Federal Gov- 
ernment was instituted for the benefit of every citizen 
within the United States, this concurrence of jurisdic- 
tion, in the case last recited, might have been consid- 
ered as one of the purposes proper to be provided for 
in this system; that a citizen of one State having a 
matter of controversy within the territorial limits of 
another State, and with a citizen of that State, might 
take his option of resorting either to the State or to 
the Federal tribunal for its adjustment and decision, 
A similar consideration might have induced the exten- 
sion of jurisdiction to the Federal tribunal, in contro- 
versies between citizens of the same State claiming 
lands under grants of different States. In cases of 
this description, the extension might have been as 
strongly recommended on the ground of convenience to 
the parties, as in ordinary controversies between citi- 
zens of different States. 


Yet, while regard is thus had to the convenience of 
those who, residing in one State, have to prosecute in 
another State, the convenience of the parties on the 
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other side ought not to be entirely neglected ; equal at- 
tention is due to each, and the Legislature will respect 
both alike in the arrangements it makes towards car- 
rying the power into execution. If citizens of one 
State are entitled, from the nature and general design 
of the Government, to draw those of another State be- 
fore the Federal tribunal in matters of controversy be- 
tween them, it is believed to be a question of no incon- 
siderable moment how far a provision for that purpose 
may be extended, without operating a greater incon- 
venience on the one side, than any rightful claim to 
such provision on the other side would justify. This 
question involves an estimate of the degree of interest 
which may constitute a proper subject of controversy 
between the parties litigant before such tribunal. It is 
believed that, in making this estimate, the just rule of 
calculation is deduced from the following considera- 
tions, viz: 

The inconveniences to which the parties on one side 
will generally be subjected from attendance on a sin- 
gle court, sitting at one particular place in the State, 
contrasted with the situations of the State courts, so 
numerous and so dispersed, that almost every man 
finds one convenient to him; and the excess of costs 
and charges incident to prosecutions in the former, be- 
yond those which are incurred from prosecutions in 
the latter courts. 

From this view of the question, which presents itself 
to the Committee as a correct one, their impressions 
are, that matters of controversy between citizens of 
different States, which do not involve a very inconsid- 
erable interest to the parties, ought not to be subjected 
to the jurisdiction of the courts of the United States; 
that, where the interest involved is considerable, a pro- 
vision extending their jurisdiction to such cases might 
operate a degree of oppression to the parties on one 
side, while those on the other side could derive no 
greater benefits than what are afforded by the State 
courts. If this be a well founded opinion, can subjects 
or citizens of a foreign State have a better claim to 
such provision? If neither the principles of the Con- 
stitution nor any sound maxims of distributive justice 
are favorable to the idea of extending the jurisdiction 
of the federal courts to controversies of minor import- 
ance between American citizens residing in different 
States, can those principles or maxims be more favoi- 
able to such enlargement of jurisdiction as to similar 
controversies wherein aliens are parties? Every con- 
sideration opposed to such a measure in relation to the 
former cases, must resist that idea with at least equal 
force when applied to the cases last mentioned. No 
good reason, in the opinion of this Committee, can ex- 
ist in favor of recommending such a discrimination. 


Having contemplated this subject on general princi- 
ples, and having made the foregoing deductions, the 
Committee then directed their attention to the particu- 
lar situation of the petitioners, as stated in their me- 
morial. In respect tothe trouble and expense to which 
they allege their agents and themselves are exposed 
in prosecuting suits for the recovery of their debts in 
different courts of the Commonwealth of Virginia, it is 
to be remarked that, if the inconveniences suggested 
should be removed from them by the establishment of 
the tribunal they solicit, what would be the conse- 
quence? From their own showing, it is evident that 
a considerable number of individuals—a number much 
greater than their own number, together with that of 
their agents and those they represent, would be ex- 
posed to greater inconveniences, trouble, and expense, 





HISTORY OF CONGRESS. 


Georgia 


1064 


JANUARY, 1805, 


Claims. 








in attending court at one particular place, from many 
of whom that place would necessarily be very remote, 
To grant the prayer of the petitioners merely on this 
ground of complaint, would be to oppress a consider. 
able number of citizens for the accommodation of 
much smaller number of persons who are not citizens, 
A principle which would justify this step is a sort of 
principle totally inadmissible by this Committee, as q 
rule by which to decide on what is just and proper. 

As to the allegation that they have frequently incur. 
red “entire loss of debts supported by such documents 
and principles as have in similar cases insured their 
recovery in the federal court,” the Committee woul 
observe that, however such different decisions may 
have taken place, it is not admitted as a necessary in. 
ference, that the decisions complained of were not as 
just as those from which recoveries were obtained, 
And as to that part of the petition which complains 
that some of the State courts are influenced by no 
“ uniform course of decision,” in cases supported by the 
“same principles of law and evidence,” the Committee 
would remark that, if such be the fact, of which how- 
ever, no evidence has been submitted, the inconve- 
nience cannot be peculiar to the petitioners; it must 
extend to all the citizens of the State who have contro- 
versies in the different courts. The Committee cannot 
perceive any propriety in making a provision for the 
sole purpose of meeting their especial cases. 

As another ground of complaint, it is stated that the 
courts of Virginia do not “in practice respect the de- 
cisions of the circuit and supreme courts of the United 
States,” in relation to British debts. While the Com- 
mittee think it proper to observe, that this part of the 
complaint is also unsupported, but by the mere alle- 
gation of the petitioners, they would remark at the 
same time that it is not deemed material to inquire into 
that circumstance, in order to make up their own opin- 
ion as to the competency of those courts to administer 
justice between the parties, in deciding the cases in 
question. 

In whatever point of view this subject is considered, 
this Committee perceive no just ground to disapprove 
of the policy which dictated the existing limits in the 
jurisdiction of the circuit courts, so as to deem it proper 
tc recommend any extension of that jurisdiction, or the 
establishment of any other tribunal, to meet the wishes 
of the petitioners. They therefore submit the following 
resolution : 


Resolved, That the petitioners have leave to with- 
draw their petition. 


GEORGIA CLAIMS, 


The House resumed the consideration of the 
resolution reported the twenty-ninth instant, from 
the Committee of the Whole, on the Georgia 
Claims. 

Mr. Jacxkson.—Mr. Speaker, I rise with some 
degree of reluctance to address you on the pres- 
ent occasion, not because I fear to give publicity 
to my sentiments on the question before the House, 
but from the assurance, that the length of time 
which this subject has occupied at the last, and 
during the present session of Congress, renders it 
most certain that nd new view can be given; 
and mere especially that the opinions Sloeety 
formed cannot be changed. I would not now 
have risen but for the wish that inasmuch as a 
most extraordinary course has been pursued, and 
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a general denunciation of every man who dares, 
tu favor the report on your table has been made, 
my reasons may accompany my vote, and I am 
willing that they together may form the criterion 
by which my political existence shall be decided. 
The reluctance I felt in rising is somewhat 
removed by the reflection, that the arguments 
urged on this floor are declared not intended to in- 
fluence the judgment of this House, but to control 
the public mind, by an avowed appeal to the peo- 
Y 
ple of the United States, Let the appeal be fairly 
made, and I fearlessly await their decision. For 
that purpose, I deem it proper to offer my senti- 
ments, in order that they may accompany those 
of my two colleagues who have preceded me. 
Sir, lam decidedly in favor of the report of the 
Committee of Claims, and of course opposed to 
the amendment under consideration. Ido not 
on this occasion regret the absence of party spirit 
from these walls, which has been invoked by my 
colleague (Mr. Ranvoteu.) That party spirit 
which has been the bane of all Governments; 
that party spirit which, disregarding all the forms 
of justice, tramples its most sacred laws under foot, 
and presides without check or control over ques- 
tions relating solely to private property ; or which 
was displayed in the conduct of Jeffries, who ser- 
viicly prostrating his sacred functions to the pur- 
poses of ministerial vengeance, has justly excited 
the reproach and execration of posterity: and 
which, if cherished upon occasions like the pre- 
sent will tend to demolish the fair fabric of our 
Republican Government. I willnot admit that be- 
cause a majority of this House are in favor of the 
claims, and desire a prompt decision without de- 
bate, it is evidence that “ unprincipled men have 
‘acquired the ascendency, and knowing them- 
‘selves to be in the commission of wrong they 
‘are silent.” Is my colleague aware of the extent 
of this doctrine? When unprincipled men, said 
he, acquire the ascendency, they aci in concert and 
are silent—silence and concert then are to him 
proofs of corrupt motive. Is this always a cor- 
rect position ? Does the gentleman recollect that 
measures were adopted a few years past without 
discussion, by my political friends in conjunction 
with him, who were silent, and united? | am un- 
willing to believe that such an inference can re- 
sult from an union of sentiment. In some in- 
stances we are unanimous in our decision of 
questions, on which no debate takes place; but I 
have never thought this was proof of the prostra- 
tion of principle ; nor can I suppose that the gea- 
tleman himself thinks so; even now we adopt 
measures advocated by him, and are nevertheless 
told that to act in concert is proof of corruption. 
Having premised that the inferences made by the 
gentleman were not correct, I will proceed to the 
investigation of the question before the House, 
viz: Are the claims under the act of 1795, entiiled 
to reference to commissioners for compromise 
and settlement, or are they not? My colleague 
(Mr. Ranpo.eu) says the persons who obtained 
the land from the Legislature of Georgia were 
guilty of a most detestable fraud; and the present 
Claimants, pretending to be innocent purchasers 
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without notice of fraud, are a set of hypocrites, 
undeserving the attention of Congress, or the 
commiseration of mankind. In support of this 
assertion he has quoted the Message of the Presi- 
dent of the United States, in 1795, to Congress, de- 
scribing in terms of approbation the high charae- 
ter of its author—Wasnincron—whose memory 
I revere, and whose name I will teach my chil- 
dren to lisp, and venerate as the father of Amer- 
ican freedom, and who with Liberty were the two 
best gifts bestowed by Heaven upon our favored 
country! Wasuinaron, my colleague says, gave 
notice to the nation, and published the rape of 
unhallowed hands upon the property of the State 
of Georgia. But, sir, if we examine the Message, 
and the proceedings of Congress upon the occa- 
sion, it will be discovered that no knowledge of 
fraud in the transactions of the Legislature of 
1795, were even known, or suspected ; because, if 
any such information had been received, the 
known integrity of that virtuous man assures me, 
he would have communicated it; he would have 
opposed it with his best exertions, and give me 
leave to say, deprecated it as much as any man 
can. The Message of the President, which the 
gentleman contends contains this ample notice of 
fraud to all the world, was sent to Congress on 
the 17th of February, and is to be found in the 
Journal of the second session of the third Con- 
gress, page 245. With permission I will read it. 

“ Gentlemen of the Senate and 

of the House of Representatives : 

“T have received copies of two acts of the Legisla- 
ture of Georgia, one passed on the 28th day of Decem- 
ber, 1794, the other the 7th January, 1795, for appro- 
priating and selling the Indian lands within the terri- 
torial limits claimed by that State. These copies, though 
not officially certified, have been transmitted to me in 
such a manner, as to leave no room to doubt of their 
authenticity. These acts embrace an object of such 
magnitude, and their consequences may so deeply affect 
the peace and welfare of the United States, that I have 
thought it necessary to lay them before Congress.” 

In this Message there is not a single mention 
of fraud: but that the acts of Georgia might af- 
fect the “ peace and welfare of the United States,” 
The meaning of this was, not that fraud was 
committed in the sale, and known to the Presi- 
dent; but that the peace of the United States 
might be endangered by the sale. The country 
was an important one, both in its extent and sit- 
uation; then in possession, and claimed by pow- 
erful nations of Indians; the magnitude of the 
prize might induce the claimants and others, de- 
riving titles from them, to make a desperate ef- 
fort to settle the country, and drive out the Indians. 
Hence the danger of a war with them, or, as the 
President expressed it, the fear that the “ peace 
and welfare” of the United States would be af- 
fected. 

The committee to whom this Message was re- 
ferred, reported on the twenty-third February, 
1795, as will be seen in page 260 of the Journal: 

«‘ Mr. Nicholas, from the committee to whom was re- 
fetred so much of the Message from the President of 
the United States of the 17th instant, as relates to the 
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disposition of the Indian lands, by the Legislature of 
the State of Georgia, made a report; which was read 


and ordered to be committed to a Committee of the 
whole House to-morrow.” 


On the next day (page 271) the House resolved 
itself into a Committee of the Whole, and made 
some progress.. On the 25th of February, (see 
page 276,) the House again resolved itself into 
Committee of the Whole, and came to several 
resolutions, which were reported by Mr. Coss, 
and were ordered to lie on the Clerk’s table. Then 
follows the following motion : 

“ Resolved, That all persons who shall be assembled 
or imbodied in arms on any lands belonging to Indians, 
out of the ordinary jurisdiction of any State, or of the 
Territory south of the river Ohio, for the purpose of 
warring against the Indians, or of committing depreda- | 
tions upon any Indian town, &c., shall be punished.” | 

“« Ordered, ‘That the motion be referred to Mr. Sedg- | 
wick, Mr. Madison, and Mr. Hillhouse.”’ 


In page 279, on the 26th February, the House | 
considered the resolutions reported by the Com- 
mittee of the Whole on the preceding day; which 
were agreed to, as follows: 


“Ist. Resolved, That Congress will co-operate with 
the President of the United States in giving due effect | 
to all such Constitutional and legal means as he shall 
adopt and pursue to prevent the infraction of the trea- | 
ties made with the Indian trikes. 

“2d. Resolved, That it be recommended to the 
President of the United States not to permit treaties 
for the extinguishment of the Indian title to any lands, 
to be holden at the instance of individuals or of States, 
where it shall appear that the property of such lands, 
when the Indian title shall be extinguished, will be 
vested in, or claimed by particular persons: And that, 
whenever treaties are held for the benefit of the United | 
States, individuals claiming rights of pre-emption shall 
be prevented from ‘treating with the Indians concern- 
ing the same; and that, generally, such private claims 
be postponed, to those of the several States, wherever | 
the same may be consistent with the welfare and de- 
fence of the United States. 

“3d. Resolved, That the President of the United | 
States be authorized to obtain a cession of the State of 
Georgia, of their claim to the whole or any part of the 
land within the present Indian boundaries. 

“ Ordered, That the first and second resolutions do | 
lie on the table. 

“ Ordered, That a bill or bills be brought in, pursu- 
ant to the last resolution, and that Mr. Nicholas, Mr. 
Macon, Mr. Murray, Mr. Findley, Mr. Boudinot, Mr. 
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Ames, and Mr. Sherburne, do prepare and bring in the 
same.” 

“ Mr. Sedgwick, from the committee to whom was 
referred a motion of the 25th inst., respecting such per- 
sons as shall be assembled or imbodied in arms on any 
lands belonging to Indians, out of the ordinary juris- 
diction of any State or of the Territory of the United 
States south of the river Ohio, made a report ; which 
was read, and ordered to be committed to a Committee 
of the whole House, to-morrow.” 


The next mention of this subject is in page 285, 
viz: on the 27th February, the House “ resolved 
* itself into a Committee of the Whole, on the 
* report of the committee to whom was referred a 


* motion of the 25th,” and came to the resolution 
contained in page 291: 
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“ Resolved, That all persons who, unauthorized by 
law, and with hostile intent, may be found in arms on 
any lands allotted to or secured to the Indians by trea- 
ties between the United States and any Indian tribes, 
shall, on conviction thereof, forfeit a sum not exceed. 
ing dollars, and be imprisoned not exceeding —. 
months, unless it shall be in continuation of a pursuit 
to a distance not exceeding miles beyond the line 
of the particular Indians who shall have recently com- 
mitted murder, or may be carrying off captives or 
plunder.” 

“The second resolution being again read, and 
amended at the Clerk’s table, was, on the question put 
thereupon, agreed to by the House, as follows: 

“ Resolved, That it shall be lawful for the military 
force of the United States to apprehend every person 
or persons found in arms, as aforesaid, and him or them 
to convey to the civil authority of the United States 








| within some one of the States, who shall, by such au- 
| thority, be secured to be tried in manner and form as is 


provided in and by the act, entitled ‘An act to regulate 
trade and intercourse with the Indian tribes: Pro- 


| vided, That no person shall be confined, after his arrest 


and before his removal, more than days.” 


Here, then, is a faithful abstract of the whole 
proceedings, evincive of the intention of the Pres- 
ident and Congress, and it most clearly appears, 
that these proceedings had no reference to any 
fraud. The primary object and whole intention 
to be collected from them was to prevent the set- 
tlement of the country by individuals, either 
by waging war against the Indians, or extin- 





|guishing the Indian title; and to prevent a 


sale by Georgia, except to the United States, 
of their remaining undisposed of territory; for 
Georgia still had a large tract of land, after 
the passage of the act of 1795. But, says my col- 
league, Congress resolved to apply for the pur- 


| chase of all the territory in question; and this is 


notice to the claimants who are now before us. 
Sir, the gentleman mistakes the resolution ; it is 
“that the President of the United States be au- 
‘ thorized to obtain a cession from the State of 


| Georgia, of (mark the expressions) their claim 
'* to the whole, or any part of the land within the 


* present Indian boundaries.” Here is a most sub- 
stantial distinction between the case put by my 
colleague, and the one stated in the resolve; it is 
not authorizing the purchase from Georgia of all 


| or part of the territory in question, but of their 


claim to all or any part of the Jand within the 
Indian boundaries. From the whole of the docu- 
ments, it does appear that neither the President 
nor Congress knew there was fraud, or that any 
notice, express or implied was given; that the 
measure originated in corruption; and it does not 
by any means appear that the present claimants 
had such notice. 


I will now examine that part of the memorial 
of the New England Mississippi Land Company, 
which declares that they were specially intended 
to be provided for inthe Convention between the 
United States and the State of Georgia ; and that 
the act of Congress contains a correspondent pro- 
vision. Upon this subject my colleague has as- 
serted, that they have “suggested an absolute, 
direct, and palpable falsehood.” If they were not 
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jntended, they assert a falsehood ; if they were, | 
they do not. A recurrence to the articles with | 
Georgia, and to the act of Congress, will place | 
this subject upon its proper basis, and by them it | 
will appear whether they were intended to be spe- | 
cially provided for, or not. In the agreement | 
with Georgia it is, among other things, declared, | 
age 5, of the Message from the President of the | 
United States, accompanying the article of agree- | 
ment and cession, which had been entered into 
between the Commissioners of the United States | 
and of Georgia, dated on the 26th of April, 1802, | 
after the cession of territory as described in the 
first article, upon the express conditions therein 
stated, the first of which conditions provides for | 
the payment of the purchase money. The follow- 
ing additional provisions are made: 

“ Secondly. That all persons, who, on the twenty- | 
seventh day of October, one thousand seven hundred 
and ninety-five, were actual settlers within the territo- | 
ry thus ceded, shall be confirmed in all the grants 
legally and fully executed prior to that day by the former 
British Government of West Florida, or by the Govern- 
ment of Spain, and in the claims which may be derived | 
from any actual survey or settlement made under the 
act of the State of Georgia, entitled ‘An act for laying 
out a district of land situate on the river Mississippi, 
and within the bounds of this State, into a county, to | 
be called Bourbon,’ passed the seventh day of Februa- 
ry, one thousand seven hundred and eighty-five. 

“ Thirdly. That all the lands ceded by this agree- 
ment to the United States, shall, after satisfying the 
above-mentioned payment of one miilion two hundred 
and fifty thousand dollars to the State of Georgia, and 
the grants recognised by the preceding condition, be | 
considered as a common fund for the use and benefit of | 
the United States, Georgia included, and shall be faith- 
fully disposed of for that purpose, and for no other use | 
or purpose whatever: Provided, however, That the | 
United States, for the period and until the end of one 
year afterthe assent of Georgia to the boundary estab- 
lished by this agreement shall have been declared, may, 
in such manner as not to interfere with the above-men- 
tioned payment to the State of Georgia, nor with the 
grants hereinbefore recognised, dispose of or appropri- | 
ate a portion of the said lands, not exceeding five mil- | 
lions of acres, or the proceeds of the said five millions | 
of acres, or of any part thereof, for the purpose of sat- 
isfying, quieting, or compensating, for any claims other | 
than those hereinbefore recognised, which may be made | 
to the said lands, or to any partthereof. It being fully | 
understood that, if the act of Congress making such | 
disposition or appropriation, shall not be passed into a 
law within the above-mentioned period of one year, the 
United States shall not be at liberty thereafter to cede 
any part of the said lands on account of claims which 
may be laid to the same, other than those recognised by | 
the preceding condition, nor to compensate for the | 
same; and in case of any such cession or compensa- 
tion, the present cession of Georgia to the right of soil | 
over the land thus ceded or compensated for, shall be 
considered as null and void, and the lands thus ceded 
or compensated for, shall revert to the State of | 
Georgia.” | 

Here, sir, is a special provision “ for the appro- | 
priation of a tract,” not exceeding five millions of | 
acres, for the purpose of satisfying, quieting, or | 
compensating for any claims other than those 


| itself, 


| therein before recognised, which may be made to 


the said lands, or any part thereof. ‘Nothing can 
be more clear or better settled than that the claims 
of 1789 and 1795, and especially those of 1795, 
were specially intended by the articles of cession. 
If, however, we could doubt as to the meaning of 
the articles themselves, it would be entirely dissi- 


| pated on a reference to the report of the Com- 


missioners in page 25 of the same Message; speak- 
ing of the propositions of the claimants under the 
act of 1795, which thev deem inadmissible; and 
of their title, which, they say, “cannot be sup- 


| ported,” they add: 


“ But they, nevertheless, believe, that the interest of 
the United States, the tranquillity of those who may 
hereafter inhabit that territory, and various equitable 


| considerations, which may be urged in favor of most of 


the present claimants, render it expedient to enter into 


| a compromise on reasonable terms. 


“ Under this impression, a plan is respectfully sub- 
mitted to the consideration of Congress, which, although 
it does not give a full indemnity to every claimant, is 
believed, from such information as has been received, 
to give in the aggregate nearly as much as has been 
paid in the whole by all the present claimants. 

“ As it is understood and generally agreed, that the 


| five millions of acres reserved by the agreement with 


Georgia, constitute the fund from which the indemnity 
is to be paid, it is of primary importance, in order to 
guard against any depreciation, that the nominal sum 
in money, which may be offered as an indemnity, should 
not exceed what the sum may be thought amply suffi- 
cient to discharge. The probable amount of the annual 
sales, and the price affixed to the land by Congress, 


| furnish the only data by which that sum can be deter- 


mined. The Commissioners have supposed that the 


| sales could not reasonably be estimated to yield more 


than three or four hundred thousand dollars annually ; 
and although it has been presumed that in opening a 
land office, the price of the land will, at present, be fixed 
at two dollars per acre; they have believed that it would 
be improper to assume the payment of any sum out of 
the proceeds of the lands, which would bind Congress 
not to reduce the price hereafter, if other considerations 
shall render that reduction expedient. 

“It is after having considered the subject in that 
point of view, that the Commissioners have been in- 
duced to submit the following propositions as the basis 
of a compromise. 

“First. That so much of five millions of acres as 
shall remain after having satisfied the claims of settlers 
and others, not recognised by the agreement with Geor- 


| gia, which shall be confirmed by the United States, be 
| appropriated for the purpose of satisfying and quieting 
| the claims of the persons who derive their claims from 


an act of the State of Georgia, passed on the 7th day of 
January, 1795.” 

They were specially intended by the Commis- 
sioners of the United States, who negotiated the 
treaty with Georgia; and this intention, as I have 
urged, plainly appears on the face of the treaty 
The remaining branch of this inquiry is, 
Were they specially intended by the provisions of 
the act of Congress? On the third day of March, 
1803, the law upon this subject was enacted, and 
is to be found in volume 6th, page 273, of the laws 
of the United States, the 8th and 9th sections of 
which have reference particularly to this subject. 
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Sec. 8. And be it further enacted, That so much of 


the five millions of acres reserved for that purpose by 
the articles of agreement above-mentioned, as may be 
necessary to satisfy the claims not confirmed by that 
agreement, which are embraced by the two first sections 


of this act, or which may be derived from British grants | 


for lands which have not been regranted by the Spanish 
Government, be, and the same is hereby appropriated 
for that purpose ; and so much of the residue of the said 
five millions of acres or of the net proceeds thereof as 
may be necessary for that purpose, shall be, and is here- 
by appropriated for the purpose of satisfying, quieting, 
and compensating, for such other claims to the lands 
of the United States south of the State of Tennessee, 
not recognised in the above-mentioned articles of agree- 
ment, and which are derived from any act or pretended 
act of the State of Georgia, which Congress may here- 
after think fit to provide for; Provided, however, that no 
other claims shall be embraced by this appropriation, 
but those, the evidence of which shall have, on or be- 
fore the first day of January next, been exhibited by 
the claimants to the Secretary of State, and recorded in 


books to be kept in his office for that purpose, at the | 


expense of the party exhibiting the same, who shall pay 


to the person employed by the Secretary of State for | 


recording the same, at the rate of twelve-and-a-half cents 
for every hundred words contained in each document 
thus recorded ; nor shall any grant, deed, conveyance, 
or other written evidence of any claim to the said lands, 
derived, or pretended to be derived from the State of 
Georgia, and not recognised by the above-mentioned 
articles of agreement, ever after be admitted or consid- 
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league ascribes to infamy and baseness, but the 
faith which, for the honor of my country, I hope 
will endure forever, and the honor which, co-ex 





tensive with our faith, will be the best patrimony 
we can hand down to posterity, at once their pride 
and national glory. In support of the opinion | 
have formed, I refer to the articles with Georgia 
and the report of our Commissioners advising 
|compromise ; and that the claimants should with. 
in a given time register their titles, as also the act 
of Congress making provision for the quieting 
and compensating claims derived under any act 
or pretended act of Georgia. “Any act or pre. 
tended act.” Here isa most explicit reference ty 
the 95 claims. The Legislature of that State, ip 
that year, were guilty of gross fraud and perfidy. 
their act was repealed, expunged from the record; 
of Georgia, and burned. It was called a pretend- 
ed act by the repealing Legislature, and it has 
never been contended that any other act of the 
| State was illegitimate. It is alluded to by the 
appellation of pretended act, in as strong term 
as the English language can convey the idea: 
and the ninth section, which I have read, holds 
out the assurance of a wish to compromise, by 
authorizing the Secretary of State, the Secretary 
of the Treasury, and the Attorney General, to re- 
_celve propositions from the several companies, or 
| persons claiming lands. I repeat it, sir, I think 
the faith of the Government is pledged to make 





ered as evidence in any of the courts of the United |2 Compromise with the claimants, if it can be 
States, unless it shall have been exhibited, and record- | done; if not, I ask why were the claimants re- 
ed, in the manner and within the time above-mentioned; | quired to register the evidences of their titles, at 





and provided also, that nothing herein contained, shall 
be construed to recognise or affect the claims of any 
person or persons, to any of the lands above-mentioned; 


and provided also, that no certificate shall be granted | 


for lands lying east of the Tombigbee river, nor for land 
situated without the boundary lines established by treaty 
between the United States and the Choctaws, made the 
17th day of October, in the year 1802. 

“Sec. 9. And be it further enacted, That the Sec- 
retary of State, the Secretary of the Treasury, and the 
Attorney General for the time being, be, and are hereby 
authorized and empowered to receive such propositions 
of compromise and settlement, as may be offered by the 
several companies, or persons claiming public lands in 
the territory of the United States lying south of the 
State of Tennessee, and west of the State of Georgia ; 
and report their opinion thereon to Congress at their 
next session.” 


They were most certainly intended here; if 
they were not, the sections are sheer nonsense. 
Claims derived from any act, or pretended act of 
Georgia, are none other than the claims of 1795, 


My colleague, contending that the claimants 
have asserted a falsehood in their memorial by 
alleging they were specially intended to be pro- 
vided for—in which I trust | have proven he was 
mistaken—added, and they too talk of national 
faith and national honor as being pledged to make 
them compensation. Sir, I do not think with 
him that the appeal, thus made, is a prostitution 
of virtue and truth to vile purposes ; but that na- 
tional faith and national honor are pledged to 
them—not the faith and honor which my col- 


| their own expense, in the office of the Secretary 
| of State? Why did we say to the State of Geor- 
| gia, you must give us (remember we did not pur- 
chase it) five millions of acres of land to quiet 
those and other claims, if we had no intention to 
| allow any of them? Why did we passa law re- 
specting the compensation for claims under any 
act or pretended act of the State of Georgia, i! 
no claims whatever, under the act or pretended 
| act of Georgia, were to be compromised and set- 
tled? And why did we call upon the claimants 
to incur a great expense in registering the evi- 
dences of their titles, and to make propositions of 
compromise, unless we intended that they should 
derive some benefit from a compliance 2? Unless. 
sir, Congress did intend to make some compro- 
mise with the claimants, this was a language of 
deception, as it regarded the State of Georgia, 
unworthy of the American Government, and it 
was adding insult to injury, and expense to both, 
as it regarded theclaimants. It dectared in effect: 
“ Commissioners of Georgia, we require five mil- 
| lions of acres of land to compensate these and 
| other claims”—it is obtained. “Claimants regis- 
ter your titles at your own expense, or you will be 
| barred”—this isdone. Then, “speculators, swind- 
| lers, public plunderers, begone! you have nothing 
to hope or expect from us.” “Is this conduct 
dignified? Is it honorable? I trust it is not, 
and will not be practised. My colleague alleges 
that the willingness of the claimants to take one- 
tenth of what they claim, is conclusive evidence 
of the injustice of the claim. Sir, the claimauts, 








: 
| 1078 


JANUA 


in thei 
argum) 
_ What 
quire a 
They 
shall | 
some | 
title, a 
opport 
expens 
of suit 
extent 
ruin. 
do not 
Gover 
effect 
evider 
a grea 
ism. 
compe 
nation 
collea, 
had ni 
tion ; 
not co 
cognit 
and a 
gentle 
has u 
and de 
Mr. 8 
showe 
She si 
tors, a 
and v 
becau 
the w 
aniet 
Mell | 
this o 
partie 
is it t 
of th 
ance | 
titled. 
give l 
men ¢ 
who » 
withi 
and a 
he ca 
advo 
influ 
tlem: 
The. 
Exec 
presu 
of th 
Post: 
recei 
appo 
secut 
the i 
As 
sal is 
clerk 


1078 


January, 1805 


in their memorial, state a sufficient answer to this 
argument: “the delay of justice is its denial.” | 
| What rational expectations can they have to ac- | 
quire a sufficient indemnity unless in this way ? | 
They may indeed wait until the United States | 
shall have disposed of the lands in question to 
some person hardy enough to purchase a disputed | 
title, as until then they know they can have no} 
opportunity to try their titles; and then the great | 
expense of the law’s delay, and the multiplicity | 
of suits necessary to obtain adjudications to the | 
extent of their claims, will produce unavoidable | 
ruin. Thereis another substantial reason. They 
do not wish to contend with the strong arm of | 
Government, and instead of their willingness to 
effect an amicable compromise operating as an | 
evidence of the injustice of their claims, it affords | 
a great proof of their magnanimity and patriot- | 
ism. They consider themselves entitled to a full | 
compensation, but, consulting the interests of the | 
nation, they are willing toaccept a pittance. My | 
colleague says, he last year proved that Georgia | 
had no right to make a grant of the land in ques- | 
tion; this is an immaterial point—it is, however, 
not conceded. I contend we have obtained a re- | 
cognition of the justice and equity of the claims, | 
and are bound to provide for them. The same | 
gentleman, not satisfied with the arguments he | 
has used, endeavors to make it a party question, | 
and deplores the absence of party spirit. Justice, 
Mr. Speaker, like the dews of heaven, should be | 
showered down upon all men indiscriminately. | 
She soars above the horizon of political specula- | 
tors, and disdains to be told of any distinctions ; 
and when she decides in favor of any man, it is | 
because truth, immutable from the beginning of | 
the world to the end thereof, is on his side, accom- | 
panied by reason co-extensive with time itself. | 
Tell me not then. when we invoke her aid, that | 
this or that man is good or bad; she is blind to |} 
arties, but eagle-eyed to search outtruth. What | 
is it to me if the Postmaster General, who is one | 
of the agents, has as many millions as would bal- | 
ance the wealth of the Old World? If he is en- 
titled, fairly and honestly entitled to more, I will | 
giveit. But his official powers scatter confusion ; | 
men can be found, clothed with Senatorial honors, | 
who will abandon them, and by accepting offices 
within his gift, prostrate themselves at his feet, | 
and others are ready to receive the snug contracts | 
he can bestow. Hence, if the measure which he | 
advocates be adopted, it will be proof of “corrupt | 
influence which “ scatters confusion.” Is the gen- | 
tleman aware of the tendency of this doctrine 2? | 
The Executive recommends measures, and as the | 
Executive has many valuable offices in its gift, | 
presumed corruption may be urged in all cases | 
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ist; and disappointed applicants, when others were 
preferred from motives of favoritism, would be 
found ready to promulge the perfidious act. Con- 
sidering these circumstances, which are most im- 
portant checks, and that, notwithstanding the 
avidity with which the press seizes on occasions 
of supposed impropriety in the acts of the Gov- 
ernment, or any of its agents, not a single solitary 
case of malfeasance has ever been charged against 
this officer; Iam confident none has existed. And 
here allow me to add, that the friends of this mea- 
sure, whom my colleague has reduced to a level 
with ninety-five Yazoo men, have, quo ad hoc, 
the same security for their integrity, that the 
President of the United States and the Commis- 
sioners have for theirs—they recommended what 
we approve. Yes, sir, this measure, which, if 
adopted, he declared, made us a party to a nefa- 
rious swindling—the approvers of fraud—the fel- 
ons who filch from the poor their support—which 
reduced us toa level with the corrupt Legislature 
of Georgia, in the year 1795, and made us patrons 
of a stupendous robbery—has been recommended 
by the President of the United States, and by the 
Secretary of State, the Secretary of the Treasu- 
ry, and the Attorney General. The President of 
the United States, in his Message to Congress at 
the second session of the seventh Congress, after 
speaking of the convention with the State of 
Georgia, which was then ratified, and of certain 
negotiations with the Indians, adds, “we are to 
‘ view this position as an outpost of the United 
‘ States, surrounded by strong neighbors, and dis- 


|‘ tant from its support. And how far that monopoly 


‘ which prevents population should here be guard- 
‘ ed against, and actual habitation made a condi- 
‘ tion of the continuance of title, will be for your 
‘consideration. A prompt settlement, too, of all 
‘ existing rights and claims within this territory, 
* presents itself as a preliminary operation.” Re- 
member, sir, that this Message was made on the 
15th December, 1802; and the Message containing 
the convention with Georgia, and the report of 
the Commissioners, expressly mentioning all the 
species of claims, and particularly those under the 
act of 1795, bears date, the 26th of April, 1802, long 
before the delivery of the communication contain- 


| ing the recommendation I have just read. 


And in page 25 of the report accompanying the 
Message I have quoted, (to wit, the Message of 
26th April, 1802,) the Commissioners say, in ex- 
press terms, they “believe that the interest of the 
‘ United States, the tranquillity of those who may 
‘ hereafter inhabit that territory, and various equi- 
‘ table considerations which may be urged in favor 
‘of most of the present claimants, render it expe- 
‘dient to enter into a compromise on reasonable 


of their adoption ; although, as in the case of the |‘ terms.” And who, sir, will have the hardihood 
Postmaster General, the individual members never | to say the President of the United States and 
receive the smallest benefit from the power of | these high officers of Government have been in- 
appointment to office ; and although the national | fluenced by sinister motives? It is (says my col- 
security, and the integrity of the members, forbid league) the spirit of Federalism which unites us. 
the imputation. Sir, [am young in vears, and I am a child indeed 

As to the contracts spoken of, the mode of dispo- | in politics: If this be the spiritof Federalism, and 
sal is, to prefer the lowest bidder. The principal | with all my enmity to it, which I own has been 
clerk in the Post Office Department is a Federal-| very great, if it consists in complying with pru- 








1075 


H. or R. : Georgia 








dent advice and honest engagements, in doing 
justice to the unfortunate, and deciding on ques- 
tions of private right by the rules of universal 
law; I will receive it with open arms; I will 
cherish it, and hug it to my bosom with the affec- 
tion of a father for a long lost son returning to the 
paths of virtue. 

My colleague near me, (Mr. Ciarx,) with the 
same liberality which characterizes his general 
conduct on this floor, has :nvestigated the question 
of the legality of these claims and contended it 
was most clear that the parties have no species of 
legal right. I am not disposed to go largely into 
this examination; the volume presented by the 
agents, which is called a “profanation of argu- 
ment,” is an able vindication of it; I will, however, 
notice some of his positions. In establishing his 
premises, he assumes certain facts as conceded, 
which are denied in the most express and direct 
manner. First, that the claimants now before us 
had notice of fraud when they purchased the lands 
in question; this notice, he says, was unquestion- 
ably given by the Message of the President to 
Congress, and the proceedings in the House of 
Representatives. I have answered this assertion 
by a minute recapitulation of all the proceedings 
at that period ; and I deny that they either express 
or imply fraud or corruption in the remotest man- 
ner. “They had notice by the presentments of 
the grand juries in the State of Georgia.” Sir, I 
for one can declare I never saw those presentments 
in the newspapers; nay, farther, I never sawa 
Georgia newspaper, to my recollection, until I 
had the honor of a seat on this floor; they are not 
extensively circulated beyond the limits of the 


State; and the facts adduced by my colleague | 


rove nothing. But (added the gentleman) here 
is presumed notice; facts, sir, always defeat pre- 
sumptions ; it is not a principle admitted in law, 
because it was possible that the party might have 
obtained notice, the inference must be that he had 
notice. And how is the fact of notice or no notice 
to be settled? My colleague well knows that if 
the United States shall sell any of these lands to 
individuals, and the claimants do, as they indubi- 
tably will, contest the title, the proper process will 
be the action of ejectment; in which it is a prin- 
ciple, than which no one is better established, that 
the eldest grant must prevail. What then? why, 
sir, the settler will resort to a court of equity, 
whose province it is to relieve against fraud, and 
he will charge in his bill in chancery that his an- 
tagonist derived his title from the act of a corrupt 
Legislature, and that he purchased of the grantee 
with notice of such fraud. The answer, which is 
sworn to, expressly denies the notice, for, sir, the 
parties solemnly avow they had no notice of fraud 
or corruption when they purchased, and a know- 
ledge of their high characters leaves no doubt on 
my mind of its truth; and it is also a well settled 
rule in equity, that where the answer is responsive 
to the bill, it shall be conclusive, unless contradic- 
ted by two positive witnesses, or one witness, and 
strong corroborating circumstances. Where, then, 
is my colleague’s doctrine of presumed—implied 
notice? They are, said he, pendente lite purchas- 
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ers; and here the gentleman must have encoup. 
tered a good old eo maxim, that “a purchase; 
for a valuable consideration, without notice, ha: 
a good title,” unless he is a pendente lite purchaser, 
What, sir! pendente lite purchasers, when they 
derive their title from the law of an independey; 
Leglislature! the grantees armed with its officia| 
records! the great seal of State affixed! a solemy 
acknowledgment of the receipt of payment jy 
their possession! That it can be assimilated to q 
lis pendens between A and B, would indeed be q 
far-fetched supposition. If any suit was depend. 
ing, it was between the Georgians and their cor. 
rupt agents, for abusing the trust reposed in them, 
not for exceeding their powers. As well might jj 
be urged, that, if an individual give his agent ful! 
powers. and he sell his property at a shame/u| 
sacrifice, that a suit between such individual and 
his agent is to affect the property which he had 
power to sell. My colleague declares his willing: 
ness to make provision for such claims as shai| 
appear to have originated in purchases without 
knowledge of fraud—these alone are the claim: 
which I am willing to provide for; but we are 
‘solemnly assured by the applicants that they are 
all in this situation. Is this House competent 
a due investigation of fifteen hundred claims! 
Sir, the whole period of a session will be inade- 
| quate to this object. It is to get rid of the great 
difficulty which such an inquiry would impose, 
and more especially to remove beyond our reach 
the possibility of renewing the unpleasant discus- 
sion which this subject has produced, and which. 
for the honor of my country, I hope will never be 
witnessed again, that I am desirous to refer the 
question as to the cases which are deserving of 
| compensation, and the extent of it, to commis- 
sioners to be selected by the President, in whom 
the utmost confidence can be placed. My co: 
league near me declared that no contract origi 
nating in fraud can ever be rendered valid by any 
after transaction. I will prove to him an excep- 
| tion to this rule in the laws and judicial decisions 
'of the State to which he belongs; and this, sir, 
will be sufficient to show that the universality of 
the rule cannot be contended for. In Virginia. 
our laws declare that no bond given for a gaming 
contract can be available in law; that money wou 
at gaming may be recovered in a suit brought 
either by the party losing, or any other person 
who ill ane for it; that all conveyances of land 
on that account shall be utterly void; yet. under 
this law, the High Court of Appeals have decided 
that where a party gave a bond for the payment 
| of a gaming debt, and assured a third person in 
the presence of the obligee that it was good, end 
he would pay it; which third person received the 
bond by assignment, he should be ever afterwards 
incapable of claiming the benefit of the statute, 
aud that the debt should be paid. But I shall be 
told by the gentleman, this is not a case analogous 
to the one before us. In answer to this, I will 
say, it is not necessary that it should be; it isa 
strong exception to his rule, and that was what ! 
engaged to have. 
Mr. Speaker, strip this question of all extrane- 
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ous matter, ‘ind what is it? piaiaty shite: ‘The 
United States are appointed trustees by the State 


- of Georgia, to dispose of a certain designated fund 


which belonged originally to Georgia, rand by the 
claimants it Is contended was ceded to others, but 
which Georgia denies was a legitimate act. This 
fund, as I have shown, cost us nothing ; we are 
requested, nay, we have engaged to appropriate 
it for quieting and compensating those claims 
thus contested ; and to carry these engagements 
into execution, We are about to appoint commis- 
sioners of our own choice, with powers adequate 
to the object, and this act is denounced as a stu- 
pendous robbery, by an appeal to the people. Be 
it so. People of the United States, we invite 
your attention to this transaction; we confide in 
the purity of our motives, which are influenced 
by considerations of justice alone; and we rely 
on you for an approval of ourconduct. The per 
sons whose claims are before us, are purchasers 
of land from the grantees of Georgia, for a valu- 
able consideration, without notice of fraud ; those 
from whom they purchased were in possession of 
the law of Georgia ratifying the sale of grants, duly 
executed with all the solemn formalities, and of 
receipts for the purchase-money. Many of the 
claimants are among the most distinguished char- 
acters in the Northern States; they had held, and 
then held, important offices under the State au- 
thority, and had taken an oath to support the Con- 
stitution of the United States; which declares 
that full faith and credit shall be given to the 
acts and judicial proceedings of the respective 
States; their inclination as well as their oaths 
induced them to give fullcredit tothem. It could 
not be presumed by them that the Representa- 
tives of a sister State had been corrupted; and 
although the act of sale might have been indis- 
creet, and a bad bargain to the venders; they 
knew, also, that the Constitution prohibited the 
States from passing any ez post fucto law, by 
which any title vested in others will be impaired. 
Under these circumstances, they ask that we 
should give them a part of the property set apart 
for satisfying their claims. or permit their right 
to be decided before the judicial tribunals of the 
nation; and to grant this request, is what the 
majority of the House of Representatives believe 
that justice, no less than sound policy, dictates; 
and this is what we have been told is a stupend- 
ous robbery. I rely on the policy of this meas- 
ure; that alone is sufficient, in my opinion, to 
warrant the adoption of this report. We can now 
quiet these claims by a portion of the five mil- 
lions; they may, if not quieted, recover fifty mil- 
lions by the decrees of our courts of justice ; this 
isa serious reason in favor of the policy of the 
measure. Last year, when, as my colleague al- 
leges, the press was gagged, and a virtual sedition 
law \ was in force, he declared “let them get a de- 
"cree of the courts in their favor, let them take 
ossession of the property, and I will expend the 
ast dollar in the Treasury, and sacrifice the last 
life | in the nation to fight them out of the coun- 
‘ try.” [Here Mr. Ranpoupu declared, loud enough 
to be heard, that he still said so.] 
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Mr. Jackson proceeded. The peritiekion de- 
clares that he is still in the same mind ; that these 
principles are to be trampled under foot by a law- 
less soldiery. Is this true policy? God forbid 
that my colleague, whose influence in this House 
is equal to the rapacity of the speculator whose 
gigantic grasp has been described by him, as ex- 
tending from the shores of Lake Erie, to the 
mouth of the Mobile, should make the nation 
think so.* Sir, an enlightened and independent 
judiciary is the safeguard of the poor against the 
tyranny of the rich, it is the safeguard ‘of the cit- 
izen against the tyranny of his Government. In 
Engla nd, sir, the virtue of the judiciary has, ex- 
cept in a few instances, disgraceful to their au- 
thors, been the only refuge of the subject against 
the gripings of tyranny; the judiciary there has 
been the pride and boast of that nation, and has 
excited the eulogies of this. Our judiciary is the 
sheet anchor of safety against popular fury, or the 
more destructive though less violent attacks of 
usurpation. I look to it with veneration and re- 
spect, as the preserver of civil rights and civil lib- 
erty; but if it is to yield to the power of an army, 
and its decrees are to be reversed on the points 
of hireling, mercenary bayonets; then, indeed, 
naught remains of liberty but the name, a phan- 
tom not worth preserving. It is politic, in the 
language of the President, to compromise these 
claims; “a prompt settlement, too, of all existing 
claims within this territory, presents itself as a 
preliminary operation.” It is politic, sir, on every 
ground; many eminent lawyers, alike superior to 
the quirks and quibbles of the law, as well as the 
heresy of making the law yield to a military force, 
believe in the legality of these claims, and if there 
is a pretext of law on their side, it will produce 
more injury than the value of the land they are 

willing totake. I speak experimentally upon this 
subject—ten millions of acres of land (by compu- 
tation) in the district I represent, are claimed by 
persons called the Indiana Company, by a grant 
from the Six Nations of Indians! In the year 
1744 a public treaty, under the regal authority, 
was held at Lancaster with those Indians, and at 
that time they ceded the whole of their title to 
all the lands within the chartered limits of the 
State. Some years afterwards, viz: in the year 
1768, as an indemnity to acompany of merchants 
for goods forcibly taken by the Indians, they ceded 


[* The following is inserted by request :] Mr. Ran- 
poten having informed Mr. Jackson that he had mis- 
apprehended what he said in debate on the Georgia 
claims at the last session, (which has never been pub- 
lished,) and Mr. R. having declared that what he really 
said was to the following effect, viz: “That if, when 
the Indian title to the lands in question should be extin- 
guished, and intruders, under the act of Georgia of 1795, 
should attempt a settlement contrary to law, (a reason 
urged by some in favor of compromise,) he (Mr. R.) 
would extend the strong arm of Government, and drag 
them from the lands of the United States, would spend 
the last dollar, and sacrifice the last life, before he would 
submit to the usurpation:” Mr. Jackson has no hes- 
itation in admitting upon this information, that he may 
have mistaken Mr. R.’s expressions. 
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a large tract of land, bounded by the Laurel Hill, “ Be thou as chaste as ice, as pure as snow, 
on the east, the Pennsylvania line, on the north, Thou shalt not escape calumny. 
the Ohio river, on the west, and the Little Kenha-| Mr. Finpuey said that he claimed the attentioy 
wa, on the south, to Trent and others. In 1779,| of the House fora short time; but from viewin, 
this company petitioned the Virginia Legislature | the unusual turn some of the arguments had takey, 
to grant them some compensation; this they re-| and the nature of the subject, he found it a ma. 
fused to do, and proceeded to pass sundry resolu- | ter of some delicacy to know how to proceed. He 
tions upon the subject, namely, that this grant to | was opposed to the amendment under debate, ayj 
Trent acd his associates was null and void; that) in favor of the resolution, but he observed song 
the exclusive right of pre-emption from the In-| members, with whom he had generally voted, and 
dians was vested in the Government; and that} for whose talents he had a high esteem, and jy 
they would vindicate its rights to their utmost | whose integrity he had the utmost confidence, 
power. take the other side with such ardent zeal, and jy 
Soon after the Constitution was adopted, suit | a mode of argument so unusual in public bodies, 
was brought against Virginia in the Federal | that on observing this he had hesitated and ha 
court, and, in consequence of the amendment con-| voted in the last session for the postponement 
cerning the suability of the States, it was dismiss-| which took place. He had done this in hopes 
ed. Various efforts were afterwards made by the | that the House would in this session meet the 
company to obtain some allowance, and, finally, | case in a temper more becoming their own dignity 
they instituted a suit against us in the Virginia | and the importance and delicacy of the subjeci, 
circuit court of the United States. which is now | In deciding on this case, they did not act solely 
depending. I presume, from a reference to the) in their usual legislative character, which was 
dates of the grants and the .established rule that | to make rules for the future conduct of the citi. 
individuals cannot purchase the Indian title, every | zens. In this case they were in the very delicat: 
member of this House will join me in saying that | situation of both parties and judges. in addition 
there is no chance of success fur the company ;| to that of legislators—a situation always to be 
yet, sir, the District Attorney of Virginia, who my | avoided if possible, and when it cannot be avoii- 
colleague, on a former occasion, pronounced to be | ed, it should be conducted with the greatest deco: 
a gentleman of great legal learning, (which I also| rum. Awed by this situation, Mr. F’. said he had 
admit,) has given an opinion in their favor, and | again and again viewed the subject in every as- 
he, with other eminent lawyers, equally as learned | pect in which it presented itself to him, and ex- 
as himself, are their counsel. The effect of the | amined it by the rules of equity, of expediency, 
existence of this claim is, that a tract of country | and policy, with as great attention as he had ever 
larger than Massachusetts, separated from the | done any case on which he was called to act, and 
eeriece of Maine; larger than Connecticut, New | excited by the unprecedented attacks made on the 
ampshire, or Vermont; possessing the most sa- | motives and character of the members in opposi- 
lubrious climate in the United States, a most fer- | tion to the amendment, when fair and candid ar- 
tile soil, and temperature second to none in the | gument failed. For his own disinterestedness in 
Union ; situated, too, upon large navigable rivers ; | the question, he would take the liberty of appeal. 
scarcely contains thirty thousand inhabitants : | ing to the God of judgment, to whom he was 10 
and even now, in consequence of a renewal of | be accountable for the honesty of his decision in 
the suit, our most valued citizens are abandoning | this and every other case, and on whose subordi- 
their homes, which are sold for much less than | nate throne of judgment on earth he considered 
their value, and removing to a country where no | the House in the present decision to be seated 
such dispute can annoy them. Sir, if we had re-| and acting. So tedious an introduction was not 
sorted to a compromise, which they sought and | usual to him, but on this occasion he thought there 
urged, the allowance of their utmost demand | was a cause. 
would have been much less than the injury we| By these circumstances he was convinced that 
have so sensibly felt. on this occasion it was his duty to meation to the 
Mr. Speaker, having taken this view of the sub- | House, at least, some of the reasons for the vote 
ject, I shall, notwithstanding the claimants have | which it was his duty to give on this question, but 
een denounced as swindlers, liars, hypocrites, | would give them in as few words as it was in his 
and accessaries to a stupendous robbery, which | power, to render them intelligible to the House; 
far outstrips the petty larcenies of the federalists, | for this purpose he thoughta narrative of the facts 
vote for the reference of their claims to commis- | was in the first place necessary. 
sioners ; because I believe their respectful exer-| He said he would begin with the Message o! 
cise of a Constitutional right, the right of peti- | the President near the close of the session in Feb- 
tioning, is entitled to attention, and because I do | ruary, in the year 1795, informing Congress ol 
not think they are base men, but abused in a cruel | the two laws made in Georgia, one in December 
manner, whose lives refute the charges made | and the other in the month of February, 1799, 
against them ; and if I were permitted to address | (the same Message mentioned by the membet 
them upon the occasion, I would say, be not afraid | trom Virginia, Mr. Ranpotpn.) The Message 
of the shafts of slander, your characters are your | was referred to a select committee, of which he 
shields; and I would add, in the language of a | had the honor of being a member, with other very 
great man, who, after an attentive study of hu-/| intelligent members from both South and East, 
man nature, declared— (Mr. Nicnouas, Mr. Ames, &c.) It had long been 
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the opinion of men well informed that the title 
' of Georgia to the extent of territory she claimed 
- was doubtful, and that it was too great for any one 
State to possess in connexion with the Federal 
- Union. The old Congress frequently called on 
Georgia to make a cession of her unsettled ter- 
' ritory, agreeably to the stipulations on which the 
é Confederation was agreed to, but when Georgia 
| did propose a cession, the terms on which it was 
| made were rejected. Other States made cessions 
- of lands to which they had no title, or else had 
| appropriated the lands to individuals before the 
cession was made; so that, on the whole, but a 
~ small quantity of land unencumbered came te the 
benefit of the United States. Butto return: the 

- committee in February, 1795, examined the title 
of Georgia as far as they had information, the 
| bounds not being certainly known; the unsettled 
territory of Georgia was believed to be larger 
than France or Germany, or any other European 
nation, except Russia, whose Asiatic dominions 
extend to the Pacific ocean; hence they conclud- 
ed that such an extent of territory possessed by 
one State, at the extremity of the United States, 
and bordering its whole length on the Spanish 
dominions, with which we were then in danger 
of a serious contest, it was the opinion of the com- 
mittee that every proper means should be used to 

induce Georgia to cede, in a peaceable manner, a 

proportion of that territory ; and, as a first step 

towards obtaining this object, the committee re- 
| ported that the Attorney General should examine 
the titles of the State of Georgia and of the lands 

claimed by the company from the law of 1795; 

and they further reported that the President 
_ should be authorized to obtain a cession from the 
State of Georgia of the whole or part of the ter- 
ritory. 

It was not certainly known that there was a de- 
fect in the title of Georgia, but from the cireum- 
stances of the small extent of that colony at the 
beginning, and in various extensions by different 
royal proclamations, &c., the title of Georgia was 
held in doubt. It is well known that the State of 
Georgia at first was pitched into the State of 
South Carolina, which for a considerable time 
granted titles fur land south of the State of Geor- 
gia, and one degree of latitude which the United 
States claimed from the definitive treaty with 
Britain, was yet in the possession of Spain; but 
this the members of Georgia considered also as 
within the jurisdiction of that State. This being 
the case, the committee thought it prudent to 
make no mention of the supposed defect of the 
title of Georgia. The committee, and particu- 
larly himself, suspected that different laws enacted 
by that State for the sale of land, and particularly 
the recent sale of 1795, was encouraged by their 
own suspicion of a defective title, but they knew 
nothing of the bribery and corruption assigned as 
a reason in the year following, for annulling the 
contract; therefore it was, that no notice to the 
contractors that Congress doubted the title of Geor- 
gia was given. There was no precedent in the 
United States of a contract authorized by a Con- 
stitutional Legislative act being declared null and 
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void by a succeeding Legislature. The power of 
decisions on frauds and corruptions, or the validi- 
ty of titles being vested in the courts of justice 
in all civilized countries, such a decision could 
only be looked for from that department; but 
neither a judge who is stated to have been cor- 
rupted was impeached, nor any of the members 
indicted. If this had been done, warning would 
have been thereby given, and the title might have 
been called in question ; but it was not, nor is not 
yet done. Therefore, though by the report of the 
committee printed in the Journals, which few 
read, it was not published in the laws, which are 
more generally read and published in the papers, 
it might have been discerned that Congress had 
some design of acquiring the sovereignty of some 
part of that territory, yet no man could infer that 
there was any intention to interfere with the legal 
appropriations of the soil, or to what extent the 
United States would claim or acquire the territo- 
ry. Therefore, it was justifiable to conclude that 
no public notice was given of any direct claim of 
the United States, either to the soil or sovereignty 
of Georgia. It is well known that the newspa- 
pers of Georgia circulate very little in the Mid- 
dle or Eastern States. Though he read newspa- 
pers more than many others, he did not recollect 
ever to have seen a Georgia paper but with some 
of the members from that State with whom he 
then lodged; but though they and himself had 
disapproved of such an enormous sale of land, he 
heard no facts stated of fraud and corruption. He 
had heard, indeed, that several of the members 
had been the purchasers, Lut that had been the 
case in Pennsylvania and other States, of which 
he also disapproved, but could not prevent. 

Mr. F. said, while the case was so situated, the 
New England purchasers, or long-legged specu- 
lators, did not, as his colleague (Mr. Lucas) had 
said, go to Georgia, but the long-legged contract- 
ors or speculators of Georgia, went above a thou- 
sand miles to Massachusetts, an old, thick-settled 
country, the citizens of which needed land for 
their families, (a country which annually sent 
forth numerous emigrants, who generally pur- 
chased in large quantitiesand settled in large bodies 
together,) and sold the land at seven or eight 
times the origina! price, by which they gained 
near $1,000,000 advance. They went with the 
patents from the State of Georgia, and the law, 
and probably the constitution of that State, in 
their hands. This, alone, was sufficient to encour- 
age purchasers among a people who needed land ; 
but this was not all. The respectability of the 
characters of the sellers was such as would rea- 
sonably induce an opinion, that they could not 
themselves be deceived, and would not deceive 
others. Among these were a very respectable 
judge of the Supreme Court of the United States, 
who had been a member of the old Congress from 
almost its commencement till its dissolution, for 
as long a period as the State constitution would 
permit, and had been an efficient member of the 
Convention which prepared the Constitution of 
the United States, and several State conventions, 
and a gentleman who was then, and both before 
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report of the Committee of Claims. That he 
had not made up his mind lightly, that he had 
been prepossessed against it, but it beconfing his 
duty to decide, he had thrown aside these prepos- 
sessions, and examined the case with all the cool- 
ness and deliberation of which he was capable, 
and would give his vote, as he had made up his 
mind, without consulting or relying on the opin- 
ions of others, for he was responsible only for his 
own opinion. 

To this, however, he had heard objections of a 
kind, and delivered in a manner, which should 
receive no answer from him. He would, how- 
ever, take notice of some made by his colleague, 
(Mr. Lucas.) He had said, that as the land sold 
had been estimated at a little above 20,000,000 


of acres, and that the second-hand purchasers | 
claimed 40,000,000 of acres, and the Commission- | 
ers had made the estimate at 35,000,000 of acres; | 


that this was a proof of fraud on their part, and a 
sufficient reason for refusing their claim. He said 
he would beg leave to inform that gentleman that 
even in the State where he lived, many surveys 
had much more land than was named in.the pat- 
ent,and the owner would hold the land without 
being subject to any imputation of fraud. 
the sales now in question, and prior sales by the 


State of Georgia, not being sold by actual admeas- | 


urement, but by natural boundaries, closed by 


parallels of latitude, it was impossible to estimate | 


the amount with accuracy, and that it was the 
duty of the seller as much as the purchaser, to 
take care that the estimate was correct, and that, 
let the mistake be where it would, it was by no 
means chargeable to the second-hand purchasers ; 
the purchasers to whom bribing the Assembly of 
Georgia could not be imputed, as they resided at 
above a thousand miles distant, and never went 
to Georgia to make a speculation. 

Mr. F. said, that on reflection, the acute dis- 
cernment of his colleague would convince him 
that the claim of the Wabash company, for con- 
firmation of their purchases from the Indians dur- 
ing the royal Government, and others which he 
had introduced, that were contrary to the rules of 
that Government, or speculations which he now 
informs us are making with the Indians further 
to the westward, had not the least analogy to the 
claim in question—that this was so evident as to 
need no explanation. He further observed that 
his colleague’s, argument drawn from the char- 
acter he was pleased to make for the people of 
New England, was irrelevant to the question, 
and that at least with respect to land speculations, 
was not founded in fact. If he took the character 
of those people from the seafaring men who made 
their living by trading along the southern coasts, 
that character would by no means apply to citi 
zen farmers of that country. 

Such addresses had been openly made to party 
spirit, and to the motives and virtue of the mem- 
bers, as were unbecoming public bodies, and un- 
procesienied. In this country, we were in the 

abit of believing that men who took a solemn 
oath to serve the public faithfully, might differ in 
their opinion, but that they would still vote agree- 


That | 


| able to their convictions, especially when they 
/had no interest in doing otherwise; but, on this 
| question, they were called on to rescue their char- 
| acters from the charge of corruption and impure 
_ motives, aod the Legislature turned into a court 
| of inquisition. In support of this unusual mode 
| of argument, his colleague had, with numerous 
repetitions, said that he would not act in that 
| House otnerwise than he would do out of doors, 
and that he would not act in the House in sucha 
manner as he would blush for out of doors, &c. 
Mr. F. said he would assure his colleague, that in 
this they were agreed, and so he believed were 
all the members of the House; but, as this was an 
insinuation that the gentlemen aseribed this puri- 
ty peculiarly to himself, to correct that impres- 
sion he would assure him that he would also act 
in this House, as he would do out of doors, and 
that he would act such a part as never would lay 
| him under the painful necessity of blushing in 
secret ; in a situation where temporary popularity 
,could give no reliei to a wounded mind. He 
wished it still to be understood that he sincerely 
| believed that other members would vote differ- 
| ently with the purest intentions; but these mem- 
| bers being honest themselves, did not impute, nor 
even insinuate, a suspicion of dishonesty, in those 
who differed from them in opinion; doing so, in- 
| deed, looks so much the worse when it is charged 
on those who are acknowledged to be the major- 
| ity of the representation of the United States. 
| For his own part, he would not think himself jus- 
tified in applying such arguments against the 
| smallest minority he had ever seen in a public 
| body. 
| Mr. F. said, from a long opportunity of obser- 
| vation, he believed that the people of New Eng- 
land were the least skillful or the most simple 
of any people in the United States, in their pur- 
| chases of land, and that in endeavoring to ac- 
| count for this, he thought he had found sufficient 
data. Their country was long settled; in the 
present generation, there had been few, if any, 
contests about original titles. They well knew, 
that in sales between one man and another, there 
might be fraud, but that Governments should issue 
fraudulent patents, or grant titles on which dis- 
putes might afterwards arise, was a circumstance 
with which they were unacquainted. He well 
knew that about the same time that this purchase 
was made, land-meddling swindlers went from 
Pennsylvania with bundles of deeds for land, and 
the law agreeably to which they were made, and 
sold them in Massachusetts. Indeed, the land 
was not settled, but sold to individuals or compa- 
nies. The people in the old settlements had no 
suspicion, because they had ao experience of a 
vast body of land, at least six counties in Penn- 
sylvania then unsettled, being at the same time 
appropriated to others. They purchased the fraud- 
ulent deeds, and many of them moved their fam- 
ilies into the wilderness, and sat down on heavy- 
timbered land, reputed to be dear of the clearing, 
and, after they had spent their strength and en- 
dured incalculable hardships, found that the land 
was not their own, but the property of some Penn- 
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Georgia 
sylvania or foreign companies, or other land job- 
bers. He was informed of this peddling or swind- 
ling business by the then members from Massa- 
chusetts, who inquired of him for information; 
he informed them that the whole business was a 
fraud ; that all the land in question had been sold 
long before, though not settled, and he advised 
them to inform their people. They did so, and 
put a stopto this mischievous business. But after 
they had paid the swindlers, and cleared the 
heavy beach-woods, to make a living, they were 
ejected ; and, no doubt, after paying their money 
and spending their labor, they were averse to giv- 
ing up their residence; but, he understood by the 
newspapers, that they were making overtures to 
the legal owners for the purchase of the titles. 

The lease of the Wyoming settlers from Con- 
necticut in Pennsylvania, which had given so 
much trouble to that State, and to whose claims 
he had been opposed, and had assisted in making 
laws against them, he considered as a proof of the 
observation he had made; they had rashly con- 
fided in a claim of the Connecticut government 
to part of Pennsylvania, and before that claim 
was decided had made purchases, and removed 
their families to the land they had purchased un- 
der that claim; they had defended it against the 
Indians, by whom many of them had been butch- 
ered in a most shocking manner; and they had 
resisted the laws of Pennsylvania, even after judg- 
ment was finally given against the claims of Con- 
necticut by a court appointed for that purpose by 
the old Congress. They defeated even some laws 
expressly made for their advantage, and con- 
tinued to live in poverty and uncertainty; long 
since this contest, they might have taken lands in 
that State agreeably to law, on very easy terms, 
and have lived undisturbed. In all this contest, 
during more than forty years, they have given a 
continued testimony of simplicity with respect to 
claims and titles for land, and, at the same time, 
however, they have set a notable example of per- 
severance under the greatest difficulties, occa- 
sioned by a savage war, and sometimes from an 
armed force from Pennsylvania. The proprietary 
government of that State never proposed to quiet 
these settlements, as had been done with intruders 
from other States, it having previously granted 
the land to others, but their obstinate persever- 
ance has had its effect. After trying various and 
sometimes inconsistent methods, Pennsylvania 
has found it best at last to quiet their settlements 
on moderate terms, and for this purpose, to pur- 
chase the rights of the original purchasers from 
the proprietary government. 

It had been objected to him by another of his 
colleagues, that he had himself voted for the re- 
peal of a contract in the State Legislature; from 
his knowledge of that gentleman’s candor and 
discernment, (Mr. Greae,) he knew he would 
not have made this observation, if he had exam- 
ined the case. Mr. F. said, in the course of a 
longer life than was common to many, at one 
time or other, in all the various public bodies, 
which instituted or conducted republican Gov- 
ernments, he had given some votes which he re- 
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gretted, and wenn which he would not give 
again, if he had the opportunity; and he would 
never dtimit that a member was inconsistent {o; 
changing his opinion on better information. Fo; 
what purpose is all our painful studies and weari. 
some debates, but to inform our judgment; and 
of what use is this information if we cannot take 
advantage of it for the public good. And if woe 
have voted wrong, if we cannot correct it by 
changing our vote, we ought to prevent all dis- 
cussions, all reading and study, and become mere 
machines. But though he advocated this right 
he did not need it on this occasion, nor for his 
vindication against the charge of inconsistency. 

The Bank of North America, the first bank iy 
the United States, not chartered by the old Con. 
gress, which had no Constitutional authority to 
grant charters; but the situation of the United 
States, at that period, justified an extraordinary 
exertion. Congress, however, well knowing their 
own want of power, recommended to the States 
also to grant charters to the bank. The State of 
Pennsylvania granted a charter; other States re- 
fused to doit. The bank was put in operation. 
In 1784, a new company applied fora charter; 
the Bank of North America, the only one at that 
time in the United States opposed it, although 
parties were heard by counsel before the Legisla- 
ture, but the decision on the question was post- 
poned. In 1785, the question was taken up; the 
bank company was again heard by counsel in 
favor of their exclusive monopoly, without limit- 
ation of time; the incorporating law was repealed, 
and afterwards, a new charter was granted for a 
limited time, and with such restrictions of the 
monopoly as has permitted the operation of other 
banks in the State of Pennsylvania, and other 
States. This, however, was a charter of privi- 
leges, which, in free Governments, are alway: 
subject to the discretion of the Legislature; no 
price is paid for them, and the privilege may be 
always withdrawn when the public good requires 
it. But the claim before the House is of quite a 
different nature; it is a transfer of property by a 
competent authority, for which a more valuable 
consideration had been received by that State 
than for any sale of lands by that State, before or 
since that time, and the present claimants, on 
the faith of Government, had their purchase at a 
still much higher rate. 

Much had been said about the extent of the 
purchase by the original grantees, and the corrup- 
tion of the Legislature, but that was not before 
the House. The condition of the convention be- 
tween the United States and Georgia was. that 
not 40, nor 35, nor 21,000,000 of acres, should be 
given to satisfy those claims, but that 5,000,000 
of acres, or some part thereof, should be given, 
but 5,000,000 of acres is by that convention vested 
in the United States as a deposit for that purpose. 
and if not so applied, the deposit is to be returned 
to the State of Georgia; these are the facts on 
record, and if the record is true, the assertion so 
boldly made, that those who voted in favor of the 
report of the Committee of Claims were putting 
their hand into the public purse, that it was pub- 





108! 


JAN. 








lie ro 
mere 
porpe 
nite 
the U 
the r 
ly it 
Pr 
of th 
sione! 
oppor 
whost 
not ir 
and, i 
repor' 
‘ Stat 
‘ afte! 
‘ cons 
* mos! 
‘ent 
‘ term 
Mr. 
late t 
broug 
ity of 
and tl 
posed 
groun 
alway 
missic 
title, 
more 
bestoy 
being 
high | 
shoul 
corde 
ants c 
hearti 
lieve | 
ruptic 
claim 
fully 
in eq! 
Th 
mark: 
to the 
Geor; 
part ¢ 
ply t 
has st 
that | 
prece 
tract, 
an ac 
he an 
act p 
for re 
Ame 
passe 
Legis 
Bu 
say g 
In th 


| appes 


edge 


1089 


istic dona aentetiatonnantuintninisnai 
Georgia Claims. 


Janvary, 1805. 


RA a aaenSeeaEDens = 
lie robbery, &c., was not only unfounded, it was 
mere declamation. He would pot say for what 
= we Jt was not the property or purse of the 


nited States, but a deposit put in the hands of 


the United States for the very purpose for which 
the resolution before the House proposes to ap- 
ply it. 


Mr. F. said, that this was not only the opinion 


of the Committee of Claims, but of the Commis- | 


sioners of the United States, who had the best 
opportunity of understanding the subject, and 
whose talents and integrity, it will be admitted, are 
not inferior to that of any member on this floor, 
and, in their words, he would conclude. In their 
report they say, that “the interest of the United 


‘ States, the tranquillity of those who may here- | 


‘ after inhabit that territory, and various equitable 
‘considerations that may be urged in favor of 
‘most of the present claimants, render it expedi- 
‘ent to enter into a compromise on equitable 
‘ terms.” 

Mr, Greao.—I rise, Mr. Speaker, to congratu- 
late the House, on the question being at length 
brought within such narrow limits. 
ity of the title appears to be nearly abandoned, 
and the advocates of the resolution seem now dis- 
posed to rest its defence almost entirely on the 
ground of expediency. For my own part I have 
always felt satisfied with the report of the Com- 
missioners, so far as it respects the question of 
title. They have investigated the subject with 
more diligence and attention than can well be 
bestowed on it by members of this House, and 
being men distinguished for their abilities and of 
high official standing, their opinion, certainly, 
should have great weight. That opinion, as re- 
corded in their report, is, that the title of the claim- 
ants cannot be supported. In this opinion I most 


heartily concur, for | can never be induced to be- | 


lieve that an act so marked with fraud and cor- 
ruption as the act of Georgia, under which the 
claimants pretend to derive their title, has been 
fully proved to be, can vest a title either in law or 
in equity. 

The question of title being given up, any re- 
marks respecting the weight that ought to attach 
to the rescinding act passed by the Legislature of 
Georgia, in 1796, will be unnecessary. On that 
part of the subject I will only just observe, in re- 
ply to one of my colleagues (Mr. Finp.ey,) who 


has stated that act to be without precedent, and > 


that one Legislature cannot repeal an act of a 
preceding Legislature where it involves a con- 
tract, that there is one instance at least of such 
an act, and that instance is in the State in which 
heandl live. The case to which I allude, is an 
act passed by the Legislature of Pennsylvania, 
for repealing the charter of the Bank of North 
America. This act, if I am not mistaken, was 
passed when my colleague was a member of the 
Legislature, and I believe received his support. 
But, leaving the question of title. good policy, 
say gentlemen, requires us to pass the resolution. 
In this sentiment, they and the Commissioners 
appear to unite. The Commissioners acknowl- 
edge that the title of the claimants cannot be sup- 
Sth Con. 2d Ses.— 35 
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| ported, and yet undertake to recommend a com- 
| promise, by stating “ that the interest of the Uni- 
|* ted States, the tranquillity of those who ma 
|‘ hereafter inhabit that territory, and certain equi- 
|‘ table considerations which may be urged in 
|‘ favor of most of the present claimants, render it 
|‘ expedient to enter into a compromise on reason- 
' able terms.” Now, I would ask, how is the in- 
terest of the United States to be promoted by 
| giving five millions of acres of land to persons 
acknowledged not to have a good title in law, 
and none in equity? If our interest is to be pro- 
moted in this way, we may soon get rid of all 
our land. Claimants will not be wanting, if it is 
to be got for asking. 

With respect to the equitable considerations 
which have been urged so strenuously in favor of 
the present claimants, I must acknowledge they 
have not appeared to me so very forcible. The 
innocence of the claimants has been painted in 
| strong and glowing colors. They have been rep- 
resented, not only as innocent, but innocent through 
ignorance. One of my colleagues, in particular, 
has dilated largely on this idea, and applied it es- 
pecially to the New England purchasers. In evi- 
dence of this, he has referred to the case of the 
Connecticut intruders in the State of Pennsylva- 
nia. But in this allusion he was certainly ex- 
tremely unfortunate. The case might be cited to 
prove a position exactly the reverse. The fact 
is, that these intruders have for many years, by 
their superior skill and address, held their lands 
in defiance of the State; and, from appearance, I 
believe will continue to hold them, without mak- 
ing any compensation to the State; and this in- 
stance may serve to show the impropriety and 
inefficiency of governments pretending to com- 
promise with individuals. The measures pursued 
by the State of Pennsylvania relative to these 
‘claimants have generally been of this description. 
They have produced no advantage to the State, 
and have always been converted by the intruders 
into arguments in favor of their claims. I do 
| know of one case that goes far to prove that there 
' are some persons in the Eastern States extremely 
uninformed in matters relating toland. The case 
to which I allude is recent, having occurred but 
a few days ago. A petition was presented by a 
‘gentleman from Vermont, signed by a number of 
persons, praying to be perinitted to form a settle- 
ment on the public lands lying Northwest of the 
‘river Ohio. On a motion for referring it to a 
'committee, a member from the same State rose 
and opposed the reference, assigning as a reason, 
that if the petition should so far receive the coun- 
tenance of the House as to be referred, the peti- 
tioners would instantly commence the sale of 
rights. Now, i: there are people so extremely 
ignorant as to purchase rights of this description, 
they certainly ovgbt to be pitied. But will any 
person say that the present claimants belong to 
this class? No,s.°; they are men experienced 
in business, by all accounts well versed in trans- 
actions relating to land, and as little liable to be 
imposed on as perhaps any equal number of per- 
| sons that could ve selected. 
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But it is said they could not have knowledge of | That this is their scheme, I infer not only from 


the circumstances under which the act of Geor- 
gia of 1795 was passed; that they became pur- 
chasers before such information could possibly | 
reach them. This certainly cannot be seriously | 
insisted on. Will gentlemen look at the deeds 
conveying the titles, and then say the purchasers 
had no notice? Evidence, if not of the fraud, at 
least that there was something wrong in the busi- 
ness, is stamped on the very face of all the con- 
veyances. In the report of the Commissioners it 
is stated “that all the deeds given by the com- 
*‘ panies, as well as the subsequent deeds, with 
‘ only two or three exceptions, not only give a 
‘ special instead of a general warrantee, but have 
‘ also a special covenant, in the following words: 
‘ And lastly, it is covenanted and expressly agreed 
‘and understood by and between the parties to 
‘ these presents: that neither the grantors afore- 
‘ said, nor their heirs, executors, or administrators, 
‘ shall be held to any other or further warrantee, 
* than is hereinbefore expressed, nor liable to the 
‘refunding of any money in consequence of any 
‘defect in their title, from the State of Georgia, 
‘if any such hereafter there should appear to be.” 
And this notice is rendered still more express and 
forcible by a reference toa proviso in the act of 
1795, in the following words: “And provided 
‘further, that this State and the government 
‘ thereof, shall at no time hereafter be subject to 
‘any suit at law or in equity, or claim or preten- 
‘sion whatever, for, or on account of any deduc- 
‘ tions in the quantity of the said territory, or for, 
‘or on account of the amount of the purchase- 
* money to be paid as aforesaid, by any recovery 
‘which may or shall be had on any former claim 
‘ or claims whatever.” This clause is contained 
in a printed pamphlet laid o. the table, which. 
though not official, is presumed to be correct. 
Surely it cannot be contended that such convey- 
ances did not of themselves give sufficient notice 
that there was a risk, that there was a defect, or 
some imperfection in the title; and is Govern- 
ment now to be asked to insure against all risks of 
this description that adventurers, stimulated by 
an immoderate thirst of gain, may be disposed to 
run? I trust not. . 

Another reason suggested by the Commission- 
ers in favor of a compromise, and on which great 
stress has been laid in this argument, is the ten- 
dency it is presumed it will have, to secure the 
tranquillity of those who may hereafter inhabit 
that territory. If passing the resolution would 
produce that effect, I acknowledge the reason 
would be a powerful one. But what ground is 
there for believing that it would produce such 
effect? Can it be supposed, in the nature of 
things, that any men possessing a legal title for 
fifty millions of acres of land would surrender 
their rights, and accept of five millions? The 
supposition is too wild to obtain credit. The 
claimants, I take it, have something in view very 
different from a compromise. They will not give 
up their pursuit without a judicial decision. Con- 
scious that their title will not stand the test, they 
want to fortify it by an act of the Legislature. 


the nature of the case, but from a written docy. 
ment I hold in my hand, signed by a person styling 
himself the agent of the Tennessee Company. 
This memorial was laid on the table two years 
ago, but never having been withdrawn by the 
party, it is to be considered as expressive of their 
determination at this moment. This agent state, 
that he considers the title of the company he rep. 
resents to the lands they claim, as a good and 
sufficient title, and prays Congress to point out 
some mode by which they may be enavted to ob- 
tain an early judicial decision. This is the plan. 
Some of the claimants are to press for the act 
authorizing the compromise, but as some will re- 
fuse entering into it, none will consider themselves 
bound, and of course the act will remain unexe- 
cuted, but will be a great point gained by the 
claimants, inasmuch as they can plead it as an 
argument in favor of their tithe when it come: 
under legal discussion. This may happen when 
the Indian title to these lands is extinguished, and 
settlements are commenced under rights obtained 
from the United States. The claimants, if they 
see proper, may then bring their ejectments and 
obtain a trial. 

The value of the land I consider as of no great 
importance. I have always viewed the whole 
cession as a bargain by no means favorable to ti 
Government. Ina pecuniary point of view I do 
not think it will be found so. Good policy, how- 
ever, under existing circumstances, might have 
dictated the propriety of accepting it. My ob- 
jections, therefore, do not depend on the value 
of the property or on any supposed injury or 
loss Government might sustain by giving it up. 
I am opposed, because I believe the resolution 
will fail in accomplishing the object intended 
to be produced by it; because | believe it wil 
have an improper influence on judicial decis- 
ions, should such decisions ever be had on tle 
case of the claimants, and because of the ab- 
horrence I feel against the fraudulent and cor 
rupt act under which the claimants pretend | 
derive their title. I cannot vote in favor of any 
measure that will have the appearance of giving 
any countenance or sanction to suchan act. Un- 
der my present impressions, therefore, 1 must vote 
in favor of the amendment, and whether it suc- 
ceeds or not, I shall ultimately vote against the 
whole resolution. 

Mr. Root began by observing that he should 
not undertake a lengthy and elaborate discussion 
of the merits of this claim. He was not dispose! 
minutely to inquire into the legality or equity 0! 
the claims derived under the act of Georgia 0! 
1795. Although he believed that the New Eng- 
land purchasers were entitled to recover, both '1 
law and in equity—that the fee of the lands in 
question was vested in them beyond any legis!a- 
tive control, yet as they had offered terms of com- 
promise, and as gentlemen have inclined to pi! 
the issue upon the expediency of the measure, he 
should chiefly confine himself to the answering 0 
such objections as he had heard offered in oppos!- 
tion to the claim. He said that he had listened 
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attentively during this debate, and the first objec- 
tion which possessed any claim to argument, fell 
from the first gentleman from Virginia, (Mr. J. 
Ranvourn.) The objection is this: that the 
New England Company were purchasers with 
sonasiual is, that they had notice of the fraud 
before they became purchasers; that they knew 
the sales by Georgia were void, and, purchasing 
with their eyes open, they must sustain the loss ; 
and how, he inquired, has this notice been shown ? 
By whom and on whom has it been served? The 
gentleman from Virginia who first spoke on this 
question has, to be sure, referred us to the Presi- 
dent’s Message of the 17th of February, 1795, and 
this he is pleased to denominate a notice. It may 
be a notice for aught I know, but surely it did not 
satisfy even Congress, much less the citizens of 
Boston, that the act of Georgia was passed in 
fraud, was ab initio void, or that a subsequent 
Legislature would annul the grant. That Message 
did notify Congress that Georgia had passed a 
jaw for selling a part of her vacant lands, and ex- 
pressed some apprehensions for the future peace 
of the United States. [Here Mr. Roor read the 
President’s Message of the 17th February, 1795, 
and inferred, from the Message itself, that the Presi- 
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Including the same tract now claimed by the New 
England purchasers. This territory was to have 
been ceded, under certain restrictions and condi-« 
tions, for a certain compensation, to be paid by the 
United States. Congress refused to accept of the 
cession, not because the‘lands were claimed by the 
United States, not from any supposed defect of 
title in Georgia, but because the terms were thought 
to be improper and inadmissible. And Congress 
thereupon, by another resolution, proposed to accept 
a cession of the lands in question, on other terms 
and under other conditions. [Here Mr. R. read 
copious extracts from the journals of the old Con- 
gress, to show the recognition of the right of Geor- 
gia to the lands now in controversy.}] By several 
public acts and documents, continued Mr. R., 
have the Government of the United States, since 
that time, acknowledged and maintained the right 
of Georgia to these lands. The United States 
have also, by tacit consent, acknowledged the right 
of Georgia. That State, as early as the year 1780, 
asserted her claim by a public act of her Legisla- 
ture. In 1789, she made a conditional sale of the 
same lands,.and in 1795, by a legislative act, sold 
them to the several companies under whica the 
New England purchasers claim to hold. No ob- 


dent’s apprehensions arose from the circumstance | jection on the part of the United States was made 


of that country’s being inhabited by warlike In- 
dians, and that he communicated the information 
to Congress in order that pacific measures might 
be adopted.] Is this, continued Mr. R., a notice 
of fraud? Is this a caveat to notify purchasers 
to beware? But, Mr. Speaker, is this Message 
interpreted into a notice of an adverse claim? If 
so,in whom did thatadvere claimexist? Surely 
not in Georgia, after she had passed all her right. 
Did it exist in the United States? Sucha claim 
was not asserted by the President in his Message. 
And indeed it appears, from a perusal of the bill 
reported by the select committee to whom that 
Message was referred, that no assertion of claim 
to the lauds in question was then contemplated. 
‘am R. read the bill alluded to, purporting™@s fol- 
ows: “ Be it enacted, ¢c. that the President be 
‘ authorized to obtain or accept, by purchase or do- 
‘nation, from the State of Georgia, a relinquish- 
‘ment and cession of the claim of the said State to 
‘the whole or any part of the lands lying within 
‘ the limits of the same, and without the ordinary 
‘ jurisdiction thereof.” ] Georgia owned other va- 
cant lands, out of her ordinary jurisdiction, than 
those sold by her to the several companies of 1795. 
A cession of these lands to the United States ap- 
pears to have been the object of that committee, 
and how could they have acted otherwise? It 
was known to the gentlemen composing that com- 
mittee that Congress under the old Confederation, 
and since the adoption of the Federal Constitu- 
tion, had repeatedly recognised the right of Geor- 
gia to the lands in question. Prior to the year 
1788, Congress had, at three several times, requested 
the State of Georgia to cede a portion of her vacant 
territory to the United States. In that year the 
State of Georgia, by an act ofher Legislature, autho- 
rized the delegates in Congress to cede and convey 


to the United States a portion of her vacant lands, | ation money, and the Executive order for endors- 


to these several public acts, and, by a known rule 
of law, silence and acquiescence in such cases is 
tantamount to an express consent and confirma- 
tion. Under these circumstances I should hardly 
suppose that the President’s Message amounted 
to a notice of an adverse claim. Another gen- 
tleman from Virginia, (Mr Criark.) alleging that 
“an actual notice is not necessary,”—that “a con- 
structive notice is sufficient,” which positions I 
shall not undertake to deny, has relied with much 
apparent confidence on the circumstance that the 
deed to the New England Company was execu- 
ted on the same day that the rescinding act of 
Georgia was passed. He infers from this that the 
citizens of Boston must have known on the 13th 
of February, 1796, that the Legislature of Geor- 
gia were about to annul their grants, and pass 
their famed rescinding act on thatday. Wehave 
not yet been told that that celebrated act was long 
in its passage through the different branches of 
the Legislature, nor have we any evidence to con- 
vince us that the effervescence, of which the gen- 
tleman speaks, flew like an electric shock almost 
instantaneously from Georgia to Massachusetts. 
It is fair to presume that the purchasers never 
conjectured that a rescinding act could be passed 
till after their contract was completed. The cov- 
enant for the purchase was entered into at Boston, 
in themonthofSeptember. 1795, between the agent 
ofthe original grantees and the New-England pur- 
chasers. In October, 1795, payment in full of the 
balance of the consideration money was made, and 
the Executive of Georgia made out his order for 
endorsing satisfaction on the mortgage, and for 
delivering up the same. The act of the Legisla- 
ture of Georgia authorizing the grant, the deed 
executed by the Governor according to law, the 
certificate of the payment in full of the consider- 
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ing satisfaction on the mortgage, being all shown 
to the New England purchasers, could they be. 
lieve that the grant was void? Bred to respect 
the acts of lawful authority, accustomed to repose 
confidence in the contracts of Government, and 
educated in the belief that private rights and pri- 
vate prorerty would not be wantonly despoiled, 
they required some further notice of the fraud— 
at least of such fraud as might avoid the grant— 
than the mere surmises or whispers of the trav- 
eller. Thus, Mr. Speaker, I think this formida- 
ble notice results in this: that the President had 
been informed of the passage of the act of Geor- 
gia of 1795. He thought, unless precautionary 
steps were taken, that it might embroil us with the 
Indians, and deemed it proper to communicate the 
information to Congress. 

Another objection is made by the gentleman 
from Virginia (Mr. J. Ranpo.en) who first ad- 
dressed you, that the claimants will perhaps reject 
the proffered compromise, and afterwards plead 
our own statute book asa recognition of their 
claim. This objection can easily be remedied in 
the bill to be passed pursuant to the resolution 
now under consideration. A proviso can,and un- 
doubtedly will, be inserted, that in case a compro- 
mise shail not be effected, the act shall not be so 
construed as to impair the rights of the United 
States or to strengthen the title of the claimants. 

Another objection, made by both of the gentle- 
men from Virginia, (Mr. J. Ranpotrn, and Mr. 
Cuark,) who have spoken in opposition to the 
resolution reported by the Committee of Claims, 
is, that nothing passed by the act of Georgia of 
1795, and this objection is attempted to be sup- 
ported—first, on the ground that the Legislature of 
Georgia had no authority to grant. I flatter my- 
self, Mr. Speaker, that I have sufficiently shown 
that the lands in question were the property of 
Georgia as a free, sovereign. and independent 
State, and that she and she alone, had the right 
of their disposal. Buta distinction is taken he- 
tween the people and their Legislature. Itis said 
that the people of Georgia had never delegated to 
the Legislature the right to dispose of her vacant 
lands. By the constitution of Georgia, all legis- 
lative powers were delegated to the Legislature, 
unless particularly excepted, and we do not learn 
that the power it diepeting of their vacant terri- 
tory was excepted or reserved. The disposition 
of vacant lands has always been considered legis- 
lative power, necessarily belonging to the Legis- 
lature, without any express delegation in a consti- 
tution. If such delegation of power is necessary, 
I imagine that but few valid grants can be found 
in theseveral States. In support of this objection 
itis further insisted, that the grant of 1795 was 
fraudulent—of course, that it is void ab initio. 
The abominable fraud, the gross and odious cor- 
ruption, which is said to have been practised by, 
and upon the members of the granting Legisla- 
ture of 1795, have been depicted in the most art- 
ful and detestable colors. But even were I to 
admit for a moment, that the motives of a Legis- 
lature can be questioned in order to nullify their 
acts, I should extremely doubt whether that abom- 





inable corruption did even exist to the extent al. 
leged. ‘Where, let me ask, is the proof of its 
existence? Ican find it nowhere except in ex 
parte affidavits, taken before no one knows whom, 
and sworn to by persons equally strangers to us, 
Being voluntary affidavits, the deponents felt per- 
fecitly secure from the pains and penalties of wil- 
ful and corrupt perjury. If these legislators were 
so base and impure, why have they not been ar- 
raigned to answer for their crimes? We have 
heard of no prosecution against them for the bri- 
bery and corruption. Instead of jails, gibbets, 
and infamy, they have been rewarded by the con- 
tinued confidence, not only of the people, but of 
the Legislature. Several of the members who 
stand charged with bribery, have since been elect- 
ed by the people to seats in both branches of their 
Legislature. Several others have since been ap- 
pointed by the Legislature to seats on the bench 
of justice, and one other has since been appointed 
by legislative act,a trustee of the University of 
Georgia. Can we believe, Mr. Speaker, that the 
people of Georgia are so Jost to every principle 
of virtue as to elect men stained with corruption 
and stamped with infamy, to fill seats in the Legis- 
lative body ? Can we believe that the Legisla- 
ture are so shameless as to defile the sacred bench 
of justice with such impurity and fraud? And, 
last of all, can you believe that she would com- 
mit the care of the education of her youth to the 
very child of corruption? No sir, it cannot be! 
[ cannot believe that this transaction is so vile as 
it has been represented. This objection is still 
further supported by another gentleman from Vir- 
ginia, (Mr. Cuark,) by a recurrence to that “ ef- 
fervescence,” which induced the people to “ rise in 
the majesty of their strength and declare the act 
null and void.” It is true, sir, that the people, cr 
rather their Legislature, became so effervescent in 
1796, as to rise in the majesty of their strengti 
and kindle a bonfire. Disregarding the sacred 
nature of contracts, setting at defiance the Con- 
stitudin of the United States, which declares that 
“no State shall pass any ex post facto law, or 
law impairing the obligation of contracts,” and 
that “ full fait and credit shall be given in each 
State to the public acts, records, and judicial pro- 
ceedings of every other State,” and sporting with 
the rights of innocent individuals, that Legisla- 
ture erected the funeral pyre, bound the helpless 
victim, and laid it upon the altar. Then, not 
like the patriarchs of old who laid coals upon the 
altar, they sacrilegeously called down the fire ol 
heaven to aid in the destructive work. This con- 
tract was wedded to the Constitution of the United 
States, and when the latter was about to perish by 
the hands of Georgia legislators, the former, like 
a Hindoo spouse, must perish by the same flames, 
that their ashes might be mingled and gathered 10 
the same urn. But to complete the scene of sol- 
emn mockery, a convention was called who 1n- 
grafted the rescinding act into their constitution. 
This effort to give strength to invalidity was 
equally unavailing. That contract was made 
under the sanction and authority of the Constl- 
tution of the United States, and this Constitution, 
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which forbids a State to 





impair a contract, also 


declares that. “ this Constitution, and the laws of 


‘the United States which shall be made in pursu- 
‘ance thereof, and all treaties made, or which 
‘ shall be made under the authority of the United 
‘ States, shall be the supreme law of the land, and 
‘ the judges in every State shall be bound thereby ; 
‘ anything in the constitution or laws of any State 
‘to the contrary notwithstanding.” 

Another objection made by a gentleman from 
Virginia, (Mr. Cuark,) is, that the price was so 
jnadequate as to evidence the invalidity of the 
title. The price, Mr. Speaker, although apparently 
inadequate, was, under all circumstances, equal or 
nearly equal to what had been paid for large tracts 
sold by other States. 

This country was remote, and then owned 
and inhabited by warlike tribes of Indians. The 
Spaniards were on its border, and a part of it was 
actually occupied by settlers under Spanish and 
British grants. Yet the New England purcha- 
sers paid nearly double the price for which the 
delightful country of the Tennessee was sold. 
And, by a known rule in chancery, if a contract 
equal at its creation, afterwards becomes unequal, 
still execution will be decreed. I perfectly agree 
with the gentleman that persons ought to come 
“with clean hands and pure hearts,” to seek for 
justice; and I also agree in another maxim, that 
the hands of the claimants are presumed to be 
clean, and their hearts presumed to be pure, un- 
til the contrary be shown. They allege to be 
innocent purchasers—show that they are other- 
wise before you brand them with infamy. 

The gentleman from Pennsylvania (Mr. Lv- 
cas) has objected that the Legislature of Georgia 
were deceived in the quantity of land by them 
sold, and refers to the cominissioners’ report, by 
which it appears that the country sold contains 
nearly double the amount of acres which it was 
supposed to contain at the time of the sale. Shall 
this pretence vitiate the contract? Are we to 
suppose that men selected from all parts of the 
State, possessed less knowledge of her vacant ter- 
ritory than purchasers at a distance? Shall the 
merchant absolve himself from his contract by 
saying that he was cheated in the bale of goods 
which he had sold, and which, for a long time, he 
had under his eye? Will it avail the vender to 
say, sir, you have cheated me in the worth of the 
horse I sold you, and which I had used for a long 
time? The lands in question were unascertained. 
The quantity was equally unknown to the ven- 
ders and to the vendees; of course no fraud can 
be imputed to the transaction on that score. 

The same gentleman from Pennsylvania, and 
he is joined by his colleague (Mr. Greaa) and by 
a gentleman from Virginia, (Mr. Crark,) object 
to this claim on the ground that the deed to the 
New England purchasers contains a covenant of 
special and not of general warranty. Thence 
they infer, that these purchasers might presume 
that the act was fraudulent, and would be re- 
scinded. In my opinion that inference cannot 
fairly be derived from the premises. The grant- 
mg Legislature of Georgia, being ignorant of the 
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extent of former grants, as well as of the quanti- 
ty of acres in that tract of country, very properly 
provided that the State should not be subject to 
any suit, claim, or pretension, on account of any 
deduction in the quantity of said territory. The 
limits between the United States and the King 
of Spain were not at that time definitively set- 
tled. Hence the propriety of the special cove- 
nant, that the Georgia companies should not be 
liable to refund to the New England purchasers 
any money in consequence of any defect in their 
title from the State of Georgia. They knew. and 
were willing to encounter, these hazards, but they 
had been too much accustomed to yield confi- 
dence in Legislative contracts to believe that they 
would be wantonly violated. 

Mr. Speaker, I have attempted, as far as my 
feeble abilities would permit, to answer all the 
objections I recollect to have heard against this 
claim, and which appear to possess the merit of 
argument. If I have been successful. I trust the 
House will pardon me in declaring that I believe 
the claimants are not only equitably but legally 
entitled tothe relief which they ask. That Geor- 
gia had the right to convey, I think cannot be 
doubted. And even admitting, for argument’s 
sake, that the original sale was fraudulent and 
void, and that it is competent to a legislative or 
a judiciary tribunal to inquire into the motives 
which influenced a prior Legislature in making 
a contract, still the purchase is good in the hands 
of subsequent purchasers who come in for valua- 
ble consideration and without notice of the fraud ; 
and the subsequent purchasers would more espe- 
cially be protected against an after purchaser whe 
purchased from the first grantor, and with notice 
of the prior grant. The United States have pur- 
chased of Georgia, with notice that that State 
had, years before. sold the same lands to certain 
companies, and that those companies had sold to 
the present claimants; and shall the United 
States avoid the first contract as fraudulent? The 
law books contain no such doctrine. 

But suppose, sir, that the act of Georgia of 1795, 
was stamped with infamy, was generated in cor- 
ruption, so that no subsequent transfer could 
cleanse it of the foul stain, still let me ask, would 
it not be wise. would it not be prudent, to effect 
a compromise with these claimants? This tract 
of country is now estimated at about fifty millions 
of acres. It is not proposed, and indeed we are 
not permitted by the convention with Georgia, to 
allow more than five millions of acres to all the 
different claimants, in consideration of their relin- 
quishment of claim to the forty-five millions of 
acres. If their claim is a bad one it would be for 
the advantage of the United States to give ten 
per cent. for its extinction. Suppose the Indian 
title to that country was extinguished, and a land 
office was opened, would the industrious settler 
pay you as much for that land, with this claim 
impending over it, as he would for the saine land 
if it were free from all conflicting claims? If he 
would, in the latter case, pay you two dollars an 
acre, which is the medium price for which the 
United States lands are sold, would he give you 
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one dollar and eighty cents an acre, knowing that 
he must encounter a law-suit? No, sir; industri- 
ous farmers are are unwilling to purchase a law- 
suit. That country will never be sold to actual 
settlers until these claims shall be extinguished 
or confirmed, 

Having offered my ‘sentiments in opposition to 
the amendment, and in favor of the resolution re- 

orted by the Committee of Claims, I confess, 

r. Speaker, that I feel myself nota little embar- 
rassed. I feel myself in an awful dilemma. I 
feel that I am reduced to a sad, a desperate alter- 
native. I must either acknowledge that I have 
been bribed, that I am base and corrupt, or, what 
is almost equally terrible to my feelings, that I 
have leagued in sentiment with the gentlemen on 
this side the House, (pointing to the Federal gen- 
tlemen.) Unwilling to acknowledge myself cor- 
rupt, or that I have been influerced by any cir- 
cumstance without these walls, I think it justice 
to myself to declare that neither myself nor any 
of my connexions, nor any of my constituents, 
within my knowledge, ever claimed a single foot 
of this land. If, therefore, I am influenced on 
this occasion by impure or unworthy motives, it 
must be by a direct bribe. Unwilling to acknowl- 
edge this, I am driven to the other alternative, 
however painful thai election must be, and must 
acknowledge myself a Federalist. The gentle- 
man from Virginia (Mr. J. RanpoLpa) does not 
hesitate to denounce to the people all those re- 

ublican members who dare to think differently 
rom him on this question, as having been bribed 
or as having gone over to the Federalists. This 
enunciation is just cause of alarm to all those 

ho, like myself, give their votes according to 
their own judgment, on the best reflection and 
most mature deliberation. Coming from that 
gentleman, it almost astonishes me. To me it ap- 
pears as terrible as the thunders of Olympus. I 
fear I shali sink under its weight. 

Mr. Speaker, I still entertain a gleam of hope, 
that my constituents will pardon my presump- 
tion in daring to differ from that gentleman in 
sentiment on this occasion-—that they may yet 
think that I may still be a Republican, although 
I decline to follow in the servile track of any par- 
ticular popular leader. This denunciation and 

roscription of Republican members on this floor, 
is truly alarming. It is equally alarming to re- 
flect that those gentlemen who have shared the 
public confidence in the republican districts of 
the Union, are now declared to be polluted by the 
embrace of speculators, and are henceforth to be 
considered as destitute of every moral virtue. If 
this be true, if the eighth Congress of the United 
States have such menamong them, if corruption 
already proceeds from your Executive depart- 
ments, then, indeed, have we arrived to an awful 
crisis. If this monstrous enormity is practised 
upon the Republican members of this House, then 
the whole Republican system of our Government 
totters to its base. But, sir, these suggestions are 
but the fantasies of a wild imagination, the chi- 
meras of a heated brain. Before the cool and dis- 
passionate judgment of a discerning mind, they 
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“ dissipate into thin air.” That officer, in one of 
the great Executive departments of our Govern. 
ment, to whom the gentleman alludes, I presume 
is the Postmaster General. That valuable officer 
is represented as the basest of men, wielding his 
monstrous engine of patronage and influence fo; 
the wicked purposes of corruption. Base as he 
is said to be, J am proud to say that, for more 
than ten years past, 1 have had the honor of his 
acquaintance. I believe him to beas good, as up- 
right, and as honest a man as any of those other 
valuable characters who now, happily for our 
country, preside over the great Executive depart- 
ments of our Government. His character stands 
superior to the obloquy of the gentleman from 
Virginia. That gentleman’s denunciations can- 
not overthrow or destroy him, while talents and 
integrity are considered as deserving of public es- 
teem and confidence. He is too firmly fixed iy 
the esteem and affections of the people in the east- 
ern section of the Union; his character is too 
strongly surrounded by the ramparts of virtue, to 
be shaken by the artillery of that gentleman. 
Envy may lift her pallid front in vain, the well- 
earned fame of the Postmaster General will prove 
an invulnerable shield against her envenomed 
shafts, and they will fall harmless at his feet. 

I hope the gentleman from Virginia will learn, 
after this, that members are not to be diverted 
from their object by his threats, and that he will 
cease to amuse this House with such declamation. 

Mr. J. Ranvowpu said, that, as well as his ex- 
treme indisposition and excessive hoarseness would 
permit, he would lay before the House some ob- 
servations on the various objections which had 
been urged against the amendment of his worthy 
and respectable colleague, (Mr. Cuark,) for such 
he was in every poir* of view. He complained 
of disingenuous and unfair practices on the part o 
some of his opponents. They had undertaken to 
argue, upon a supposed admission of his friend and 
himself, that the act of 1795 created a contract be- 
tween the State of Georgia and the grantees there- 
in named. This (said he) is nothing less than 
begging, or rather, a flagrant robbery of the ques- 
tion. We deny that any contract has been, or 
could be made under such circumstances—that 
fraud is a basis on which a contract can be erect- 
ed. Gentlemen must drive into this morass of 
corruption, piles of stronger argument and sounder 
reasoning, before they can build a Stadt-house of 
aconclusion uponit. It isa quagmire over which 
they cannot pass; and in their awkward attempts 
to get round it, they confess, even whilst they ef- 
fect to deny its existence. Fraud has rendered it 
without bottom. The act of 1796, is at once de- 
claratory of that fraud, and the highest possible 
evidence of the fact. The claimants and their 
advocates themselves concede it, when they cling 
to the report of the commissioners, by which it is 
expressly affirmed, and which explicitly declares, 
that their title cannot be supported. And when 
they come into this House with that report in 
their hands, and whine and cringe for our bounty, 
do they not abandon all pretensions totitle? Yes, 
the advocates of these claims are compelled to ac- 
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knowledge the fraud, and yield the ground of con- | true, Mr. Speaker, that the notorious British Treaty 
tract. How else can they justify their own fraud | was ratified by that Senator’s casting vote. And 
and injustice in stripping fair contractors, with a | as the Yazoo speculation then carried through the 
good title, of seven-eighths of their rightful and | British Treaty, now it seems, the adherents of that 
bona fide purchase? This point cannot be kept | reaty are to drag the Yazoo speculation out of 
too much in sight, nor too strongly insisted on. | the mire. The connexion of the two questions 
The venerable gentleman from Pennsylvania, at that day is too notorious to be denied. That 
(Mr. Finpuey,) when he gave in his recantation of | very Senator, were he now here, would disdain to 
his last year’s opinions on this subject, told you | deny it. With all his faults, he was a man of some 
that General Washington’s Message had no refer- | noble qualities. Hypocrisy, at least, was not in 
ence tothe fraudulency of the act of 1795. He | the catalogue of his vices. The coupling together 
considered it as a caveat on behalf of the United | of the British Treaty and the Yazoo business, can- 
States, who claimed a great part of the territory | not surely be unknown to the gentleman from 
in question. Be itso. Was that notice to sub- Pennsylvania. He was a member of the House 
sequent purchasers, or not? How will gentleman | of Representatives which voted the appropriation 
reconcile this inconsistency 2? Within the disputed | for carrying that treaty into effect, and is under- 
limits between the Federal Government and Geor- | stood to have acted a conspicuous part on the oc- 
gia, five-sixths of this very New England Com- casion. Can it be matter of surprise that the same 
any’s purchase were comprised, besides that valu- | Senate that ratified the British Treaty by the cast- 
able part of the Georgia Company’s grant contain- | 1ng vote of one of the principal grantees of the act 
ed in the fork of the Alabama and Tombigbee. The | of Georgia of 1795, should refuse to co-operate 
United States contended, that the country west | with the House of Representatives, in measures 
of the Chatahoochee, and south of a parallel of | for obviating the mischiefs of that act? When 
latitude which should intersect the mouth of the | you see thiscorruption extending itself to twogreat 
Yazoo river, never constituted a part of Georgia | departments of Government, can vou wonder at 
—that it was within the limits of the province of | the bitterness of its fruit? With their leaders in 
West Florida, from which being severed, by the | the Legislature and on the judgment seat, well 
peace of 1783, it became vested in the Confederacy, | might the host of corruption feel confident in 
and not in the State to which it happened to be | their strength; even yet they have scarcely laid 
contiguous. The far greater part of the grant to | aside their audacity. 
the Georgia Mississippi Company is embraced A gentleman from Massachusetts (Mr. Eustts,) 
within these limits: the purchase of the New | has said, that the claimants from his State had no 
England Company is stated, by themselves, to have | notice of the fraud; “ that he knows they had not ;” 
been made from that company, twelve months af- | | cannot have mistaken him, for | took down the 
ter the President’s Message. The gentleman from | words. Sir, | would ask that gentleman, whence 
Pennsylvania, himself, considers this Message asa | arises the proverbial difficulty of providing a neg- 
formal annunciation of the adverse.claim of the | ative, but from the difficulty of knowing one? 
United States to the land in question, and, in the [Mr. Eustis rose to explain. If he had said 
same breath, avers that the New England com- | that he knew the claimants had not a knowledge 
pany, subsequent purchasers of that very land, | of the fraud, he had said too much. It was im- 
were ignorant of any defect of title in the State | possible that any one should know all that was 
of Georgia, or the grantees under her. How will | known or passing in the mindof another. With- 
he reconcile this ? | out recollecting the precise words used, he had in- 
The same gentleman has introduced into this | tended to state his own belief that they had no 
debate, the names of two persons ; one of them, at | such knowledge or information. He was resident 
that time, a judge of the Supreme Court of the | and conversant with those concerned in the trans- 
United States, the other a Senator from the State | action, it was the subject of general conversation, 
of Georgia; who, he tells us, were deeply concerned | and if there had been any knowledge or report of 
in the transaction of 1795. Boththese gentlemen | the kind, he thought it must have come to his 
areno more. Private character, always dear, al- | knowledge ; but he also recollected to have stated 
ways to be respected, seems almost canonized by | at the time that this circumstance did not depend 
the grave. When men go hence, their evil deeds | on the knowledge or opinion of any individual— 
should follow them, and, for me, might sleep ob- | as the price paid for the land precluded any idea 
livious in their tomb. But if the mouldering | or belief that the purchasers could have had any 
ashes of the dead are to be raked up, let it not be | knowledge of the fraud. ] 
for the furtherance of injustice. In every stageof| Mr. Ranpotpn resumed. The facts which I 
this discussion, whilst I have kept my eye steadily | am about to mention are derived from such a 
fixed on the enormity of the act of 1795, I have | source that I could almost pledge myself for their 
lost sight of the agents. Since, however, some of | truth: When the agent of the Georgia Mississip- 
them have been mentioned, it may not be imma-| pi Company (under whom the New England 
terial to notice the interest which they took in | Land Company claim) arrived in the Eastern 
this business. It is too true, sir, that the Senator | States, he had great difficulty in disposing of his 
in question was one of the fathers of the act of | booty. The rumor of the fraud by which it was 
1795. By the Assembly which passed it he was, | acquired had gone before him. People did not 
at the same session, re-elected to the Senate of the | like to vest their money in this new Mississippi 
United Statesfor six years thereafter. It is equaily | scheme. He accordingly applied to some leading 

















1103 


H. or R. 


men of wealth and intelligence, offering to some 
as high as 200.000 acres, to others less, for which 
they were neither to pay money, nor pass their 
paper, but were to stand on his books as purchasers 
atso much per acre. These were the decoy-birds 
to bring the ducks and geese into the net of spec- 
ulation. On the faith of these persons, under the 
idea that men of their information would not 
risk such vast sums without some prospect of re- 
turn, others resolved to venture, and gambled in 
this new land fund, laid out their money in the 
Yazoo lottery and have drawn blanks. And 
these, sir, are the innocent purchasers by whom 
we are beset ; purchasers without price, who never 
paid a shilling, and never can be called upon for 
one; the vile panders of speculation. And in 
what do their dupes differ from the losers in any 
other gambling or usurious transaction? The 
premium was proportioned to the risk. As well 
may your buyers and sellers of stock, your bulls 
and your bears of thealley, require indemnifica- 
tion for their losses at the hands of the nation. 
There is another fact, too little known, but un- 
questionably true, in relation to this business. 
This scheme of buying upthe Western Territory 
of Georgia did not originate there. It was hatched 
in Philadelphia and New York, (and I believe 
Boston ; of this, however, I am not positive,) and 
the funds with which it was effected were prin- 
cipally furoished by moneyed capitalists in those 
towns. The direction of these resources devolved 
chiefly on the Senator who has been mentioned. 
Too wary to commit himself to writing, he and 
his associates agreed upon a countersign. His 
re-election to the Senate was to be considered as 
evidence that the temper of the Legislature of 
Georgia was suited to their purpose, and his 
Northern confederates were to take their meas- 
ures accordingly. In proof of this fact, no soon- 
er was the news of his reappointment announced 
at New York, than it was publicly said in a cof- 
fee-house there, “then the Western Territory of 
Georgia is sold.” Does this require a comment ? 
Do you not see the strong probability that many 
of those, who now appear in the character of 
purchasers from the original grantees named in 
the act of 1795, are in fact partners, perhaps in- 
stigators and prime movers of a transaction in 
which their names do notappear? Amidst such 
& complication of guilt, how are you to dis- 
criminate; how fix the Proteus? The chairman 
of the Committee of Claims, who brought in 
this report, under the lash of whose criticism we 
have all so often smarted, that he is generally 
known as the pedagogue of the House, will giveme 
leave on this subject to refer him to an authority. 
It is one with which he is no doubt familtar. 
and, however humble, well disposed to respect. 
The authority which I am about to cite is Dill- 
worth’s Spelling Book, and if it will be more 
grateful to the gentleman, not our common Amer- 
rean edition, but the Royal English Spelling 
Book. In one of the chapters of that useful ele- 
mentary work it is related, that two persons going 
mto a shop on pretence of purchase, one of them 
stole a piece of goods and handed it to the other 
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to conceal under his cloak. When challenged 
with the theft, he who stole it said he had it not. 
and he who had it said he did not take it. Gep- 
tlemen, replied the honest tradesman, what you 
say may all be very true, but, at the same time. | 
know that between you lam robbed. And such 
precisely is our case. But I hope, sir, we shal 
not permit the parties, whether original grantees 
who took it, or subsequent purchasers who have 
it, to make off with the public property. 

The rigor of the Committee of Claims has 
passed into a proverb. It has more than once 
caused the justice of this House to be questioned, 
What, then, was our surprise on reading their re- 
port, to find that they have disccvered * Equity” 
in the pretensions of these petitioners. Sir, when 
the war-worn soldier cf the Revolution, or the 
desolate widow and famished offspring of hin 
who sealed your independence with his blood, 
ask at the door of that Committee for bread 
they receive the statute of limitation. On such 
occasions you hear of no equity in the case. 
Their claims have not the stamp and seal of ini- 
quity upon them. Summum jus is the measure 
dealt out to them. The equity of the Commit 
tee is reserved for those claims which are branded 
with iniquity and stamped with infamy. This 
reminds me of the story of a poor, distressed fe- 
male in London applying for admittance into the 
Magdalen Charity. Being asked who she was, 
her wretched tale was told in a few words—‘“| 
am poor, innocent, and friendless.” “ Unhappy 
‘ girl, replied the director, your case does not come 
‘within the purview of this institution. Inno- 
‘cence has no admission here; this is a place of 
‘ reception for prostitutes ; you must go and qual- 
‘ify yourself before you can partake of our re- 
‘lief.’ With equal diseretion the directors of 
the Committee of Claims suffer nothing to find 
support in their asylum but what is tainted with 
corruption, and stamped with fraud. Give it 
these properties and they will give it “equity.” 

But we are told that the United States gave 
even less for these lands than the price paid by 
the several companies of 1795. Admitting the 
fact, (which is unquestionably false,) did Georgia 
sell to the Union for pounds, shillings and pence? 
Did North Carolina and Virginia, in their acts of 
cession of even more extensive countries, louk to 
pecuniary profit? Are we become so grovelling 
that public spirit and the general good, go for 
nothing? The money which we engaged to pay 
out of the proceeds of the land, although more 
than double the amount paid by the four compa- 
nies in 1795 constitutes but a small part even o! 
the pecuniary consideration. We are, moreover. 
pledged to the extinguishment of the Indian title 
to an immense territory within the present limits 
of Georgia. It has been whispered in my ear 
that the fate of a late treaty with the Creeks is 
to depend on the decision of this question, and as 
the British Treaty and the Yazoo were made to 
stand or fall together in 1795. so the Creek Treaty 
and the Yazoo are to stand or fall together in 
1805. But those who hold out this threat to the 
members from Georgia, should know them bet- 
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ter, should be told that they are made of the 
sternest stuff of republicanism, and can neither 
be coaxed nor intimidated out of their principles. 
Of those who talk of the Western lands being 
acquired for nothing, I would ask if that be an 
argument for throwing them away upon flagi- 
tious men? But were the toils,and dangers, and 
treasures of the Revolution nothing? The bloody 
battles. the burning and devastations of the South- 
ern and Western countries? Was the expedi- 
tion of the brave and intrepid Clarke, which 
wants only a Polybius to rival the march of 
Thrasymene; were the exploits of this Ameri- 
can Hannibal, who secured the Western country 
to you, nothing? Were your Indian wars and 
massacres nothing? 

This Government, let me remind you, has ac- 
quired the confidence of the public by the disin- 
terestedness of its measures, The repeal of the 
internal taxes is not the least conspicuous among 
them. How long will you retain that well-earn- 
ed confidence, if you lavish on a band of specula- 
tors a landed capital whose annual interest is 
more than equivalent to the whole proceeds of 
those taxes ? I will not go into petty details now, 
but I pledge myself that, whoever makes the cal- 
culation, will find the value of the land, together 
with the expense of extinguishing the Indian title, 
at the rate of our last treaty in that quarter, to} 
yield a clear perpetual annuity,equal to the receipt 
from the internal taxes. What would you say to 
a proposition to revive those taxes and mortgage | 
them for the payment of the interest on a Yazoo | 
stock ? Do you wonder that we shrink from such | 
aprecipice? Shall a republican House of Repre- 
sentatives sanction this wanton waste of the pub- 
lic resources to nourish the bane of every Repub- 
lie? Are you simple enough to believe that the 
five millions will quiet them ? Yes, as the tribute 
of the Roman world satisfied their barbarian ene- 
mies. You only whet their appetite and increase 
their means for extorting more. Like the Gauls, 
after the sack of Rome, they will make their sec- 
ond attempt upon the Capitol, before they have 
divided the plunder acquired in the first. When 
I see the formidable front displayed by this band 
of broken speculators, | am irresistibly impelled to 
inquire, what would have been their force if their 
attempt on the western country of Georgia had 
not been baffled by the virtue and patriotism of 
that State? What is there in this Government 
that could have coped with them? Sir, you must 
have built another wing to your Capitol, for the 
third branch of your Legislature. You would 
have had a Yazoo estate in your empire, not with 
a qualified negative, but an absolute veto on all 
your proceedings. Scarcely would they have left 
you the initiative. 

[ have said, and I repeat it, that the aspect in 
which this thing presents itself, would, alone, de- 
termine me to resist it. In one of the petitioners 
I behold an Executive officer, who receives and 
distributes a yearly revenue of $300,000, yielding 
scarcely any net profit to Government. Offices 
in his disposal to the annual amount of $94,000, 
and contracts more lucrative making up the res- 
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idue of the sum. A patronage limited only by 

the extent of our country. Is this right? Isit 

even decent? Shall political power be made the 

engine of private interest ? Shall such a suspicion 

tarnish your proceedings? How would you re- 
ceive a petition from the President of the United 

States, if such a thing can be supposed possible ? 

Sir, I wish to see the same purity pervading eve- 
ry subordinate branch of administration, which, I 
am persuaded, exists in its great departments.— 
Shall persons holding appointments under the 
great and good man, who presides over our coun- 
cils, draw on the rich fund of his well-earned rep- 
utation, to eke out their flimsy and scanty preten- 
sions? Is the relation in which they stand tohim, 
to be made the cloak and cover of their dark de- 
signs? Tothe gentleman from New York, (Mr. 
Root.) who takes fire at every insinuation against 
his friend, I have only to observe, on this subject, 
that what I dare to say, I dare to justify. Tothe 
House I will relate an incident, from which it 
may judge how far I have lightly conceived or 
expressed an opinion to the prejudice of any man. 
I owe an apology to my informant for making 
publie what he certainly did not authorize me to 
reveal. There is no reparation which can be 
offered by one gentleman and accepted by ano- 
ther, that I shall not be ready to make him; but 
[ feel myself already justified to him, since he 
sees the circumstances under which I act. A few 
evenings since, a profitable contract for carrying 
the mail was offered to a friend of mine who isa 
member of this House. You must know, sir, that 
the person so often alluded to maintains a jack- 
all, fed, not (as you would suppose) upon the offal 
of contract, but with the fairest pieces in the 
shambles; and, at night, when honest men are in 
bed, does this obscene animal prowl through the 
streets of this vast and desolate city, seeking 
whom he may tamper with. Well, sir, when this 
worthy plenipotentiary had made his proposal, in 
due form, the independent man to whom it was 
addressed, saw at once its drift. “ Tell your prin- 
cipal, said he, that I will take his contract, but I 
shall vote against the Yazoo claim, notwithstand- 
ing.” Next day, he was told that there had been 
some misunderstanding of the business, that he 
could not have the contract, as it was previously 
bespoken by another ! 

Sir, I well recollect, when first I had the honor 
of a seat in this House, we were members then of 
a small minority ; a poor, forlorn hope; that this 
very petitioner appeared in Philadelphia, on be- 
half of another great land company on Lake Erie. 
He then told us, as an inducement to vote for the 
Connecticut reserve (as it was called) that if that 
measure failed, it would ruin the republicans and 
the cause in that State. You, sir, cannot have 
forgotten the reply he received: “ That we did 
‘ not understand the republicanism that was to be 
‘ paid for; that we feared it was not of the right 
‘sort, but spurious.” And, having maintained 


our principles through the ordeal of that day, 
shall we now abandon them, tu act with the men 
and upon the maxims which we then abjured? 
Shall we now condescend to means which we 
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disdained to use in the most desperate crisis of| tlemen over the way. But, if everything is to be 


our political fortune? This is, indeed, the age of 
monstrous coalitions; and this corruption has the 
quality of cementing the most inveterate enmi- 
ties, personal as well as political. It has united 
in close concert those, of whom it has been said, 
not in the figurative language of prophecy, but in 
the sober narrative of history: “I have bruised 
thy head, and thou hast bruised my heel.” Such 
is the description of persons who would present 
to the President of the United States an act to 
which when he puts his hand, he signs a libel on 
his whole political life. But he will never tarn- 
ish the unsullied lustre of his fame; he will never 
sanction the monstrous position, (for such it is. 
dress it upas you will,) “thata legislator may 
sell his vote, and a right, which cannot be divest- 
ed, will pass under such sale.” Establish this 
doctrine, and there is an end of representative 
Government ; from that moment republicanism 
receives its death-blow. 

The feeble cry of Virginian influence and am- 
bitious leaders, is attempted to be raised. If such 
insinuations were worthy of reply, I might appeal 
to you, Mr. Speaker, for the fact, that no man in 
this House, (yourself, perhaps, excepted.) is oft- 
ener in a minority than Iam. If by a leader he 
meant one who speaks his opinion freely and 
boldly ; who claims something of that independ- 
ence of which the gentleman from New York so 
loudly vaunts; who will not connive at public 
robbery, be the robbers whom they may, then the 
imputation may be just; such is the nature of my 
ambition; but, in the common acceptation of 
words, nothing can be more false. In the coarse, 
language of the proverb, “’tis thestill sow that 
sucks the draff.” No, sir, we are not the leaders. 
There they sit, and well they know it, forcing 
down our throats the most obnoxious measures. 
Gentlemen may be silent, but they shall be drag- 
ged into public view. If they direct our councils 
at least let them answer for the result. We will 
not be responsible for their measures. If we do 
not hold the reins we will not be aecountable for 
the accidents which may befall the carriage. 

Bat, sir, lama denunciator! Of whom? Of 
the gentlemen on my left? Not at all; but of 
those men and their principles whom the people 
themselves have denounced: on whom they have 
burnt their indelible curse, deep and lasting as the 
lightning of Heaven. But, you are told, not to 
regard such idle declamation. I would remind 
the gentleman from New York that, if to declaim 
be not to reason, so neither is it to be argumenta- 
tive to be dull. Warmth is the creature of the 
heart, not of the head. A position, in itself just, 
can lose no part of its truth from the manner in 
which it is uttered, whether by the driest and 
most stupid special pleader, or bellowed with the 
lungs of a Stentor. Are our opponents ashamed 
of their cause, that they devolve its defence on 
the little ones by whom we are beset ? 

Mr. Speaker, [ had hoped that we should not 
be content to live upon the principal of our popu- 
ularity ; that we should go on to deserve the pub- 
lic confidence and the disapprobation of the gen- 


reversed, if official influence is to become the 
handmaid of private interest, if the old sysiem js 
to be revived with the old men, or any that cap 
be picked up, I may deplore the defection, by: 
never will I cease to stigmatize it. Never shall | 
hesitate between any minority, far less that jy 
which I now find myself, and such a majority as 
is opposed to us. I took my degrees, sir, in this 
House, in a minority, much smaller, indeed, but 
of the same stamp. A minority, whose every act 
bore the test of rigorous principle, and with them 
to the last I will exclaim, fiat justitia, rua 
celum. 

The Committee rose, and the House adjourned, 





Fripay, February 1. 


The following Message was received from the 
Presipent or the Unrrep States: 


To the House of Representatives of the United Stati: 


In compliance with the desire of the House of Rep- 
resentatives, expressed in their resolution of yesterday, 
I have to inform them that, by a letter of the thirtiet) 
of May last, from the Secretary of War to Samuel Han- 
mond, a member of the House, it was proposed to hi: 
to accept a commission of Colonel Commandant for the 
District of Louisiana, when the new Government the 
should commence. By a letter of the thirtieth of June, 
he signified a willingness to accept; but still more de- 
finitively by one of October twenty-sixth, a copy of which 
is, therefore, now communicated. A commission hai 
been made out for him, bearing date the first day o! 
October last, and forwarded before the receipt of his 
letter of October twenty-sixth. No later communica- 
tion has been received from him, nor is anything later 
known of his movements. 

Jan. 31, 1805, TH. JEFFERSON. 


The said Message, and the copy of the letter 
referred to therein, were read, and ordered to li 
on the table. 

The Speaker laid before the House aletter from 
the Secretary of the Treasury, accompanying a 
report, and two statements, marked A and B, ex- 
hibiting the tonnage of vessels paying foreign du- 
ties, entered into the several ports of the United 
States, during the years 1801, 1802, 1803; and of 
light money collected in the several ports of the 
United States, from the first of July to the thir- 
tieth of September 1804; prepared in obedience 
to a resolution of this House, of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. 

The following Message was received from the 
Presipent or THE Unirep States: 


To the House of Representatives of the United States 


For some weeks past, I have had reason to expect, by 
every mail from New Orleans, information which would 
have fully met the views of the House of Representa- 
tives, expressed in their resolution of December thirty- 
first, on the subject of a post road from the city of Wash- 
ington to New Orleans; but this being not yet receiv- 
ed, I think it my duty, without further delay, to com- 
municate to the House the information I possess, how- 
ever imperfect. 

Isaac Briggs, one of the surveyors general of the Uni- 
ted States, being about to return, in July last, to his sta- 
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tion at Natchez, and apprized of the anxiety existing to 
have a practicable road explored for forwarding the mail 
to New Orleans, without crossing the mountains, offer- 
ed his services, voluntarily, to return by the route con- 
templated, taking, as he should go, such observations of 
longitude and latitude as would enable him to delineate 
it exactly, and, by protraction, to show of what shorten- 
ings it would admit. The offer was accepted, and he 
was furnished with an accurate sextant for his observa- 
tions. The route proposed was from Washington by 
Fredericksburg, Cartersville, Lower Sauratown, Salis- 
bury, Franklin Court House, in Georgia, Tuckabachee, 
Fort Stoddert, and the mouth of Pearl River, to New 
Orleans. It is believed he followed this route general- 
ly, deviating at times only, for special purposes, and re- 
turning again into it. His letters, herewith eommuni- 
cated, will show his opinion to have been, after complet- 
ing his journey, that the practicable distance between 
Washington and New Orleans will be a little over one 
thousand miles. He expected to forward his map and 
special report, within one week from the date of his last 
letter; but a letter of December tenth, from another 
person, informs me be had been unwell, but would for- 
ward them within a week from that time. So soon as 
they shall be received, they shall be communicated to 
the House of Representatives. 
TH. JEFFERSON. 
Frsrvany 1, 1805. 


The said Message was read, and referred to the 
Committee of the Whole House to whom was 
committed. on the seventh of December last, a mo- 
tion respecting “ the establishment of a post road 
from Knoxville, in the State of Tennessee, to the 
settlements on the Tombigbee river, in the Missis- 
sippi ‘Territory, and from thence to New Orleans; 
also for the establishment of a post road from , 
in Georgia, to the said settlement on the Tombig- 
bee, to intersect the former road, at the most conve- 
nient point between Knoxville and the Tombig- 
bee.” 


A petition of the people called Quakers, inhab- 
itants of the State of Ohio, and parts adjacent, 
signed by order and in behalf of the society of the 
said people called Quakers, by Horton Howard 
and Nathan Updegraff, was presented to the House 
and read, praving a right in fee simple, at the usual 
priceand credit, in the purchase of certain sections 
of land therein specified, or such other sections, in 
the ranges of townships within the said State, as 
Congress, in their wisdom, shall deem reasonable 
and proper; to be appropriated by the petitioners 
to promote the laudable purpose of instructing the 
youth of the society aforesaid, as well as those 
who may be interested therein, in the progress of 
useful literature. and of piety and virtue.—Refer- 
red to thecommittee appointed, the seventh ultimo, 
“to inquire whether any, and, if any, what. altera- 
tions are necessary in the laws providing for the 
sale of the public lands Northwest of the Ohio ;” 
that they do examine the matter thereof, and re- 
port the same, with their opinion thereupon, to 
the House. 





POSTMASTER GENERAL. 


_ The Speaker laid before the House the follow- 
ing letter from Gideon Granger, Postmaster Gen- 
eral of the United States: 


Postmaster General. 


Ce 
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Fenrvary 1, 1805. 
Hon. Nataantet Macon, Speaker of the House of Rep- 
resentatives of the Congress of the United States. 


Sir: I have received information, from various 
sources, that both my public and private character and 
conduct have been arraigned on the floor of the House 
of Congress by a member of that House, in a debate of 
the 29th, and in another of the 31st ultimo, in a case 
where no examination of my official conduct was pro- 
posed. As there is not, within my knowledge, any 
instance of a similar abuse offered to an officer of Gov- 
ernment, I know not of any precedent whereby to 
regulate my conduct. I wish at all times, and more 
especially on an occasion so extraordinary and unpre- 
cedented, to approach the Representatives of the nation 
with all that respect and regard to which they are en- 
titled. My feelings do not allow me, at present, to ex- 
ercise that coolness and judgment which I might call 
to my aid in a case less interesting. 

Conscious of the purity of my conduct, and that no 
charge can be made or supported against me consistent 
with truth and justice, it is a duty which I owe to my 
country—to the Government which has confided in 
me—to myself and my family—to declare (and Ido now 
most solemnly declare) that every charge or insinua- 
tion which has been made against my private or public 
character, or against my fairness and impartiality, or of 
my attempting by bribery, or in any improper manner, 
to influence any member of Congress upon any ques- 
tion pending before that honorable body, is absolutely 
and altogether untrue, and founded at least in error 
only. 

The high respect due to your body and every mem- 
ber of it during your sessions, will not allow me to haz- 
ard a conjecture as to the motives of the gentleman 
who has proclaimed these charges. 

I court and solicit of Congress an investigation into 
my Official (and if they please my private) conduct, from 
the first moment the Post Office Department was com- 
mitted to my charge to the present period. Nor have 
I any favor to ask, save only this, that an investigation 
may be had the present session. 

I pray you to communicate this to the House of Rep- 
representatives; and I tender to that honorable body, 
and to you, their Speaker, the assurance of my high 
esteem and respect. 


GIDEON GRANGER.* 


Mr. Varnum moved that the letter of the Post- 
master General be referred to a select committee 
to inquire into the subject. 

Mr. Netson hoped the motion would not pre- 
vail. as no good purpose could be answered by the 


* On the 7th February following, Mr. Granger ad- 
dressed the annexed explanatory letter to the Speaker: 


Wasutneton City, Feb. 7, 1805. 

Sir: My sole object in addressing to Congress my 
letter of the first of the present month was to gain an 
opportunity of refuting the charges and insinuations 
which had been made against me. The little reflec- 
tion I could give the subject induced me to believe that 
it was proper, in a respectful manner, to repel the charges 
publicly, and in the place where they were made. Nor 
did it occur to me that the right of an officer to defend 
his character depended upon the office he happened to 
hold. 

If, however, I erred in this, I presume it cannot be 
wrong, in defence of my reputation, to address you in 
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inquiry. It appeared to him to be an affair of 
honor between two gentlemen, and Congress had 
nothing to do with it. If, upon investigation, the 
charges were found to be true, Congress had no 
power to remove the Postmaster General from 
office. For what purpose, then, were they to 
waste the time of the House in such an inquiry ? 
That was not the proper place to make the appli- 
cation ; it should have been made to the President, 
if made at all, as he had the power of removing 
officers. The session was far advanced and lim- 





your private character asa gentleman. I will own that 
I am desirous of retaining your friendship and confi- 
dence. I will own that I am not indifferent to public 
opinion, and that I seek the confidence and esteem of 
my fellow-citizens by the even tenor of a well-spent life, 
and a regular discharge of all the social duties—not by 
lessening the esteem and confidence to which others 
are entitled. 


Various charges have been made against me for the 
interest I have in the Georgia grants—for my being an 
agent of the New England Company, and for my con- 
duct as such agent. As these charges have not yet 
appeared in print, I cannot give that specific answer 
which may hereafter become necessary, and for which 
I pledge myself to the public, in case such necessity 
should exist. 

I now take the liberty of stating how I became inter- 
ested in the claims—how the agency was accepted, and 
what has been my conduct as agent. 

First, as to my interest. 


When the members of the New England Company 
formed their contract with William Williamson, as 
agent for the Georgia Mississippi Company, in Sep- 
tember, 1795, I had not the least interest in the con- 
cern. Upon the advice of my friends, and at their 
solicitation, between that period and the first of Decem- 
ber, I agreed to become interested, and accepted of a 
certain share, which was procured for me by a volun- 
tary relinquishment of a part by several gentlemen for 
that purpose. In January, 1796, the agents came on 
from Georgia to give the conveyance, and I was depu- 
ted as agent for many of the proprietors near Connec- 
ticut river; to discharge which trust I proceeded to 
Boston. Before the business was closed my principals 
arrived ; a variety of considerations induced me to re- 
linguish the adventure, such as the difference of cli- 
mate, the distance of the property, the warlike habits 
of the natives, and the want of capital, and before the 
time of which I am about to speak, I relinquished my 
right to two friends from Connecticut.. Thus my con- 
cern with the Georgia lands, as I thought, was closed 
forever. But on the evening of the Sunday next pre- 
ceding the second Tuesday of February, 1796, Ashbel 
Stanley, then of Coventry, in Connecticut, applied to 
Oliver Phelps, Esq., and myself, and requested us to 
become surety fo: him and Jeremiah Ripley, Esq., of 
said Coventry, (taey being partners in trade,) to the 
Georgia agents, for the space of sixty days, to the 
amount of $75,000, and assigned for reason that the 
agents would not take notes signed in the name of the 
firm, and that he only wanted our names till he could 
have an opportunity to procure the name of Judge 
Ripley as an endorser to his notes. The great esteem 
Thad for Judge Ripley, and a knowledge of his ability, 
induced me to give Mr. Phelps, as I was about to re- 
turn to Connecticut, a written engagement to assume 
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ited. in its duration, A variety of important bu- 
siness still remained unfinished, and he feared 
some of it would remain so; yet, notwithstanding, 
the House was called upon to take up private 
quarrels between gentlemen. He hoped the mo- 
tion would not prevail, and that the gentlemen 
would be left to settle the dispute themselves. 

Mr. Bryan called for the yeas and nays. 

Mr. Extiot.—This House was informed by a 
member, (Mr. Ranpowpn.) in language too strong 
to be misunderstood, that corruption had found 








one-third of the risk, in case he should think it best to 
make the endorsement. Mr. Phelps made the endorse- 
ment for Stanley, and took into his hands, as security, 
Stanley’s conveyance of seven hundred and fifty thou- 
sand acres of Georgia Mississippi Company’s land, for 
which the endorsement was given; and, also, an as 
signment by Stanley of one hundred thousand acres 
more, which Seth Wetmore assigned to Stanley. Stan- 
ley failed. Judge Ripley denied the authority of Stan- 
ley to use his name in a land contract, and Mr. Phelps 
and myself, as endorsers, had to meet the $75,000, 
On the fourth day of May, one thousand seven hun- 
dred and ninety-eight, we satisfied these obligations, 
and they were cancelled and delivered up. To acquire 
the means of satisfying these endorsements, we were 
compelled to dispose of 670,000 acres of this land, be- 
sides a vast deal of other property. When we called 
for the scrip on the two thousand acres, conveyed by 
Wetmore to Stanley, and by Stanley to Phelps, we 
found that Wetmore had conveyed the same land to 
Israel Munson, merchant in Boston. Here a new dif- 
ficulty presented itself, which has been but lately re- 
moved. On the 30th of August, 1803, Mr. Phelps, to 
enable me to close this dispute, gave me a conveyance 
of these one hundred thousand acres; and on the 8th 
of September, in the same year, I effected a final set- 
tlement with Mr. Munson, of his claim for the joint 
benefit of Phelps and Granger. This explains the 
conveyances from Mr. Phelps and Mr. Munson to me, 
and these facts can be proved by these gentlemen, and 
by Judge Ripley, Amasa Jackson, Esq., of New York, 
Joseph Lyman, Esq., of Northampton, Massachusetts, 
Clerk of the Supreme Court, John Peck, &c. 

On record, will also be found a conveyance of one 
hundred thousand acres, of December 8th, 1803, from 
John Peck tome. In this property I have not the 
least interest. It is deposited in my hands in lieu o! 
special bail, in two cases, in favor of Eli Williams, o! 
Hagerstown, against John Peck, of Boston, now pend- 
ing before the court in this district. John Thompson 
Mason, Esq., knows this fact. 

Finally, I have never been a dealer in this property, 
nor otherwise than is herein stated, interested therein; 
excepting only that in one instance I have received 
some scrip of a gentleman, whose fortune was con- 
sumed by his adventuring in the property, for a de- 
mand which was subsisting before the 13th of Feb- 
ruary, 1796. 

Secondly. As to my accepting the agency. On the 
17th day of February, 1803, the Commissioners on the 
part of the United States reported to Congress in favor 
of a compromise of these claims, and Congress after- 
wards, in the same session, made an appropriation of 
the 5,000,000 acres of land, to satisfy such demands as 
Congress might think best to provide for. Thus stood 
the business, without a single objection within my 
knowledge to a compromise, when, in August, 1803, 


se ps Aah ie 





111 


Fes 
its ¥ 
yant 
of t 
then 
side! 
ed tl 
that 

raj 
a 
gran 
cuse 
if tr 


sess 
into 
ing 
the. 
we 
gen 
am 
toir 
has, 
serit 
whe 
his. 
app 
side 
the 

pub 


one 
Con 
ness 
I wz 
had 
was 
Ace 
eral 
to g 
cou! 
Aft 
gre 
of : 
diff 
ant: 


tha’ 
cate 
den 
flue 


eve 
bus 
eve 
If | 
the 
tim 
to. 


dee 
flu 


the 


clo 


ble 





1112 


—_. 


it bu- 
eared 
ding, 
rivate 
Pe mo- 
emen 
oS. 


bya 
trong 
‘ound 





est to 
dorse- 
urity, 
thou- 
d, for 
Mas 
acres 
Stan- 
Stan- 
helps 
9,000, 
hun- 
tions, 
quire 
were 
1, be- 
ralled 
d by 
s, we 
ad to 
vy dif- 
ly re- 
as, to 
ance 
» Sth 
| Set- 
joint 

the 
> me, 
and 
‘ork, 
setts, 


one 
from 

the 
fu ol 
8, ol 
end- 
pson 


erty, 
ein; 
ived 
con- 

de- 
eb- 


the 
the 
Vor 
‘ter- 
n of 
sas 
ood 





4 


ti in aca 





1113 


ET aaa 


Fepruary, 1805. 


its way within these walls, and that indirect ad- 
vantages had been taken to influence the decision 
of the House upon a question pending before 
them. An officer of the Goverment, who con- 
sidered his conduct much implicated, has inform- 
ed the House, by letter, that he has been informed 
that his public conduct has been arraigned, and 
prays an investigation into it. In my opinion, 
nothing ean be more just and reasonable than to 
grant it. The Postmaster General has been ac- 
cused by a member of this House of things which, 
if true, ought to occasion his removal from office. 
What was the conduct of the House at the last 
session? When a motion was made to inquire 
into the conduct of a judge, without any fact be- 
ing stated, we were told that, if any member of 
the House entertained suspicion of his uprightness, 
we were bound to grantan inquiry. The same 
gentleman who, at the last session, demanded, as 
a matter of right, the appointment of a committee 
to inquire into the official conduct of Judge Chase, 
has, during this session, made charges of a very 
serious nature against the Postmaster General, and 
when that officer now requests an inquiry into 





his conduct, the friends of his accuser oppose the | 


appointment of a committee of inquiry. I con- 
sider the House, on this occasion, bound to make 
the inquiry, both on account of the officer and the 
public, in order that, if the charges made against 





one of the directors of the New England Mississippi 
Company, solicited me to accept an agency in the busi- 
ness. Although I could not see any objection to it, as 
I was personally interested, and the duties of my office 
had not the least possible relation to the business, still I 
was not willing to accept the agency without advice. 
Accordingly I stated the case to the last Attorney Gen- 
eral, who suggested that he would not be understood 
to give any opinion on the subject, but for his part he 


could not perceive the least objection to my acceptance. | 


After this the agency was accepted, and I can with the 
greatest truth aver, that I then had not the least idea 
of any objection on the part of Congress. The only 
difficulty contemplated was that of bringing the claim- 
ants and the Commissioners to an agreement. 

Lastly. As to my conduct as agent. I acknowledge 
that I have, in an open, fair, and plain manner, vindi- 
cated the rights of the company I represent. But I 
deny my attempting to make use of any kind of in- 
fluence. 

Here I appeal to the Commissioners, whether I have 
ever attempted to press anything in relation to the 
business. I make the same appeal to you, sir, and to 
every other member of the two Houses of Congress. 
If I haye been guilty of what is charged upon me, 
there must be some one ready to rise up, and bear tes- 
timony against me. I trust I have virtue enough not 
to attempt improperly to influence any man. If not, 
I hold the members of Congress in too high respect to 
deem them capable of yielding to any improper in- 
fluence. 

For the truth of this statement, I appeal to the Au- 
thor of my existence; and, in support of it, I pledge 
my character to you and to my country. I cannot 


close this letter without offering my ardent desire for | 


an investigation of my conduct. 
I am, sir, with high esteem and respect, your hum- 


ble servant, GIDEON GRANGER. 
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him are true, he may be removed from office; if 

untrue, that it may be declared so. No possible 
| harm can result from the inquiry, and it is due to 
an officer of Government whose character has 
been implicated. We have been told by the gen- 
tleman from Maryland (Mr. Newson) that this 
was a matter of private feeling and honor be- 
tween two gentlemen. Sir, I cannot agree with 
the gentleman, and it appears to me astonishing 
that he should consider it in the light he does. So 
far from considering it only asa matter of private 
feeling and honor, [ consider the honor of our 
country is interested, and demands an inquiry, and 
that it can only be refused the officer who requests 
it by an act of despotism. 

Mr. Nicnotson.—lI recollect but a single in- 
stance in which the conduct of an officer of the 
| Government has been inquired into, at his request; 
that was the case of Mr. Wolcott, the late Secre- 
tary of the Treasury, who, upon his resignation, 
addressed a letter to the House, requesting an in- 
vestigation into his conduct. That letter was 
couched in decent terms, and the language was 
such that no member could take umbrage at. 
Had the letter of the Postmaster General been 
written in the same style, I should have had no 
objection to the investigation, although I can see 
| no good likely to result from it. But it is couched 
| in such language as this House ought not to lis- 
ten to. We are told in it, that charges made by 
/a member of this House are untrue. Are we to 
sit here, and suffer such language to be used? I 
| trust not, sir; had I known the language of the 
| letter, I should have opposed its being read. If 
| gentlemen wish an investigation into their con- 
duct, they ought to ask it in decent terms; and I 
should not oppose it, although, as I before observ- 
ed, I can see no good likely to result, for I trust 
that the Postmaster General will never be digni- 
fied with an impeachment. If the charges against 
him are true, the President ought to remove him, 
and it is to him that he ought to justify himself. 
If, however, gentlemen are anxious that an inves- 
| tigation should take place, let them lay a resolu- 
| tion to that effect on the table, and I will give it 
no opposition ; but I will never agree that such a 
letter as the one now on the table be referred to 
a committee, and, by that means, give a sanction 
| to the language contained in it. 
| Mr. Greece regretted that such business had 
| been brought before the House, especially at so 
|late a period of the session. He did not know 
| for what purpose an inquiry was to be made; for, 
‘supposing the charges to be true, the House 
‘had no power to remove him. The Postmas- 
'ter General was not one of those officers who 

could be impeached; and the President was the 
only one that couldremove him. He was oppos- 
| ed to the motion, conceiving that too much im- 
| portant business remains unfinished, to take up 
} new matters, which would answer no good pur- 
| pose whatever. 

| Mr. CLark was opposed to the reference of the 
letter, on account of the language which it con- 
tained. It charged a member of the House with 
having uttered falsehood. In his opinion, such 
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language ought not to receive any sanction from 
the House. 

The Postmaster General had demanded an in- 
vestigation into his conduct on account of some 
intemperate expressions used by a member of this 
House. Should the investigation take place, it 
would probably have a pernicious tendency, be- 
cause the House would be troubled with similar 
applications whenever any member happened to 
speak disrespectfully of an officer of the Govern- 
ment. If the conduct of the officer had been im- 
proper, it might not be proper at that time to 
make the inquiry, as the session was drawing toa 
close, and they had much important business to 
transact. He was, therefore, decidedly opposed 
to the motion of reference, and trusted it would 
not be agreed to. 

Mr. Lyon.—I feel, Mr. Speaker, a sympathy 
for the Postmaster General, who, as well as my- 
self, was so egregiously belied yesterday by the 
member from Virginia, (Mr. RanDoLPu.) 

{Here Mr. Nicuotson called Mr. Lyon to order, 
whereupon the latter sat down, when the Speak- 
ER decided that the words were out of order. } 

After this decision was made, Mr. Lyon again 
rose to proceed, and was again called to order, but 
the Speaker deterinining that he was in order, 

Mr. Bryan appealed to the House, and 


Mr. Nicnotson called for the yeas and nays. 


The question was then taken, “is the decision 
of the Chair correct ?” And it was determined in 
the affirmative—yeas 81, nays 34, as follows: 

Yxras—Nathaniel Alexander, Isaac Anderson, Sim- 
eon Baldwin, Silas Betton, Phanuel Bishop, William 
Blackledge, Adam Boyd, John Boyle, George W. Camp- 
bell, John Campbell, William Chamberlin, Martin Chit- 
tenden, Clifton Claggett, Thomas Claiborne, Matthew 
Clay, John Clopton, Jacob Crowninshield, Manasseh 
Cutler, Richard Cutts, John Davenport, John Dawson, 
John Dennis, Thomas Dwight, John B. Earle, James 
Elliot, Ebenezer Elmer, John W. Eppes, William Eus- 
tis, William Findley, John Fowler, Calvin Goddard, 
Peterson Goodwyn, Gaylord Griswold, John A. Han- 
na, Seth Hastings, William Helms, John Hoge, James 
Holland, David Hough, Samuel Hunt, John G. Jackson, 
Walter Jones, William Kennedy, Nehemiah Knight, 
Simon Larned, Joseph Lewis, jun., Thomas Lowndes, 
Nahum Mitchell, Jeremiah Morrow, James Mott, An- 
thony New, Gideon Olin, Thomas Plater, Samuel D. 
Purviance, John Rhea of Tennessee, Erastus Root, Ebe- 
nezer Seaver, John Smilie, Henry Southard, Richard 
Stanford, Joseph Stanton, William Stedman, James 
Stevenson, Sam’! Taggart, Benjamin Tallmadge, Sam- 
uel Tenney, Samuel Thatcher, David Thomas, George 
Tibbits, Abram Trigg, Philip Van Cortlandt, Isaac Van 
Horne, Killian K. Van Rensselaer, Joseph B. Varnum, 
Peleg Wadsworth, Matthew Walton, Lemuel Williams, 
Marmaduke Williams, Alexander Wilson, Richard 
Winn, and Joseph Winston. 


Nars—David Bard, George M. Bedinger, Robert 
Brown, Joseph Bryan, William Butler, Levi Casey, 
Christopher Clark, Joseph Clay, Frederick Conrad, 
Andrew Gregg, Thomas Griffin, Josiah Hasbrouck, 
Michael Leib, John B. C. Lucas, Joseph Heister, Da- 
vid Holmes, Andrew McCord, William McCreery, Da- 
vid Meriwether, Nicholas R. Moore, ‘Thomas Moore, 
Roger Nelson, Thomas Newton, junior, Joseph H. 
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Nicholson, Beriah Palmer, John Rea of Pennsylvania, 
Jacob Richards, Samuel Riker, Thomas Sammons, 
Thomas Sandford, James Sloan, John Smith, Philip R. 
Thompson, and John Whitehill. 


Mr. Lyon, upon this, immediately said, I give 
up my right; and would not proceed. 

Mr. Exvtiot.—However surprising it may ap- 
pear to some gentlemen, it is not so to me, that 
the language of innocence should be warm and 
pointed. We have been told that the letter is 
couched in disrespectful terms. For my part, | 
cannot perceive anything of the kind in it; and | 
am surprised that, as it respects the gentleman 
who made the charges against him, that he is so 
moderate. Gentlemen have said that an inquiry 
would be of no service; because, if the charges 
are true, the officer cannot be impeached. If gen- 
tlemen will advert to the Constitution they will 
find that “all civil officers are liable to impeach- 
ment,” and removal from office. Surely it will 
not be contended that the Postmaster General is 
not a civil officer. The gentleman from Mary- 
land (Mr. Nicnouson) differs very widely from 
his friend from Virginia, (Mr. Ranpoupu,) as to 
the Postmaster General. The former considers 
him as holding an office too insignificant to be 
dignified with an impeachment, while the latter 
deems his patronage and influence sufficient to 
influence or to bribe the majority of this House. 
However insignificant the gentleman from Mary- 
land may think the Postmaster General, still he 
is a civil officer, and as such is liable to be im- 
peached, and removed from office. We have been 
told that a combination has taken place between 
some of those who have avowed themselves re- 
publicans and the federalists, and that the liber- 
ties of the country will be endangered. Sir, we 
have no danger to apprehend from monarchists, 
aristocrats, or federalists. 

Our liberty can only be endangered by those 
description of persons against whom the gentle- 
man from New York, (Mr. Roort,) so emphati- 
cally exclaimed—lI mean political demagogues and 
popular leaders!’ They have been the curse and 
destruction of every Republic, and I fear will be 
our destruction. We are cursed with them in 
this country, and even in this House. But I trust 
that the majority of this House are opposed to 
them. The great objection which gentlemen 
make to the inquiry is, that the letter is couched 
in too disrespectful terms. Will they please to 
bear in mind the charges made against the officer. 
and, viewing them, is it not a matter of astonish- 
ment that he is so mild? As the letter respects 
this House, it is remarkably respectful. Upon 
what ground, then, can the investigation be re- 
fused? If the charges made are true, the officer 
ought to be removed ; if untrue, this House ought 
in justice to him wiose character has been so as- 
sailed to declare that they are so. The gentleman 
from Virginia (Mr. Ranpourn) informed us yes- 
terday that the Postmaster General kept in his 
pay a jackall, who went prowling about this des- 
olate city, at midnight. when honest men ought 
to be asleep, offering bribes to the members. Sir, 
the gentleman must have keen optics to discover 
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this jackall, when he is asleep; for he informs us 
that he only goes about when honest men ought | 
to be asleep ; and surely the gentleman is one of | 
that description. Upon every view which I can | 
take of this subject, | can see no objection to the | 
inquiry, but the strongest reason in its favor; and | 
justice demands that it should be made. 

Mr. Netson would offer a few remarks to the 
House, why he was opposed to the motion. He 
would not undertake to give an opinion as to the | 
character of the Postmaster General, or whether | 
the charges made against him could be substan- 
tiated. His objection was, that the House had 
nothing to do with charges made by a member 
against any individual. If the charges were true. | 
the President (and not the House) was the proper 

erson toapply to,to remove the officer. But it 

jad been said that the House had the power to | 
impeach all civil officers, and, therefore, could im- | 
peach the Postmaster General. But, because the 
House was invested with that power, he asked | 
whether they were bound toexercise it? Surely 
not. And he hoped they would not, when they 
could get rid of the officer by a more summary 

mode. Late experience had taught them the | 
trouble and expense attendant on impeachments, | 
and he trusted that no officer would ever be im- | 
peached that could be removed by the President. | 
It would be better to let them remain in office, | 
although guilty of misbehaviour, than to spend so | 
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much time as they would be obliged to doin cases | 
of impeachment. Suppose the motion should be 
agreed to, and the committee appointed, he asked 
what power they would possess? Were they to 
declare whether the charges were true or false? 
A determination either way would have no effect 
upon the House, because they could not, he trust- 
ed, impeach the officer. He was not disposed to 
do anything to hurt the character of the Postmas- 
ter General, but he would not give his sanction to 
a measure which would spend so much of the | 
time of the House in deciding what he considered 
an affair of private honor and private feelings be- 
tween two gentlemen. He also considered that 
the adoption of the resolution would pass a cen- 
sure upon the gentleman who made the charges, 
and he asked whether the House were disposed 
to censure one of its members for any warm and 
unguarded expressions about an officer of the 
Government? He trusted not. How many times 
had charges been made in the House against the 
President of the United States; but that officer 
had never thought it proper to apply to the House | 
for an inquiry into his conduct ; nor did the House 
ever pass a vote of censure on the members who 
made them. He looked upon this as a question of | 
dispute between two gentlemen, and no tribunal | 
could be erected in the House to decide on it. He 
should. therefore, vote against the motion of the | 
gentleman from Massachusetts, (Mr. VARNUM,) | 
and hoped it would not prevail. 
Mr. Hucer knew not what was the opinion “4 
any gentleman as to the merits of the question, 
but he was satisfied that a calm decision of it 
could not take place at that time. They were 
about to establish a precedent, which might be of 
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importance, and it ought to be done after the ut- 
most deliberation. He called upon gentlemen to 
say, whether it was possible that a calm and im- 
partial decision could be given after so much irri- 
tation had been displayed in the debate? In order 
to afford an opportunity to gentlemen to give the 
subject a cool and dispassionate investigation, he 
moved to postpone the further consideration there- 
of until Monday. 

The question was taken thereon, and determin- 
ed in the affirmative—yeas 93. 

The resolution was never after called up. 


GEORGIA CLAIMS. 


The unfinished business of yesterday on the Ya- 
zoo claims was resumed—the amendment offered 
by Mr. Ciark, under consideration. 

Mr. Hotmes observed that as he was a member 
of the Committee of Claims from whom the report 
under consideration emanated, he thought it his 
duty to state to the House the part he acted on 
that occasion. I was, said Mr. H., in all our de- 
liberations upon this subject decidedly opposed to 
the adoption of the report, and in every stage of 
its progression used all fair means in my power to 
produce a different result; in this however I was 
unsuccessful. My conduct was governed by a firm 
conviction that the present claimants had no right 
in law or equity to the lands in question, and that 
policy did not demand the interference of the Na- 
tional Legislature. Most of the arguments that 


| operated upon my mind then, and will influence 


my vote now, have been adduced by gentlemen 
who preceded me. It is not my intention to de- 
tain the House with a repetition of them; one or 
two however have occurred to me as worthy of 
consideration, that have not been urged. This 
must be my apology for addressing you after the 
ableand lengthy discussion thesubject has received. 
1 am of the opinion, Mr. Speaker, that the Legis- 
Jature of Georgia, of 1795, were not author- 
ised to dispose of the lands in question, even if 
they had been honestly inclined to doso. This 
opinion is grounded upon the known maxims of 
Government and the Constitution under which 
that Legislature existed. The clause giving general 
powers to legislate for the good of the State, and 
by which it is contended the power was delegated, 
is in these words; “'The General Assembly shall 
‘have power to make all laws and ordinances 
‘ which they shall deem necessary and proper for 
‘the good of the State, which shall not be repug- 
‘nant to this constitution.” By an authority 
which will be respected by every member of this 
House and which I beg leave to read, it will be 
found that general powers to make laws for the 
good of the State does not extend toa right to part 
with public property. Vattel, in his Laws of 
Nations, lays down the following doctrine upon 
this subject: “ The nation having the free dispo- 
‘sal of all the property belonging to it; it may 
‘ convey this right tothe sovereign, and consequent- 
‘ly confer upon him that of alienating and mort- 
‘ gaging the public property, but this right not ne- 
‘ cessarily belonging to the conductor of the State, 
‘to enable him to render the people happy by his 
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‘ government, it is not to be presumed that the na- 
€ tion has given it him, and if it has not made an ex- 
‘ press law for that purpose, it ought to be main- 
‘ tained that the Prince is not invested witb it.” 
In no clause of the constitution alluded to, do we 
find an express authority to dispose of public prop- 
erty. If, therefore, the authority that I have just 
read is to have weight with the House in placing 
a construction upon that instrument, we must be 
ready to conclude that the people of Georgia did 
not delegate a power to the Legislature of 1795, 
to dispose of the lands in question. But, sir, this 
position is assailed by an argument drawn from 
the inconvenience of establishing it. We are told 
that if you adopt the principle that the Legisla- 
ture of Georgia had no right to sell, you thereby 
call in question the titles to more than one-third 
of the cultivated soil in the nation, because no 
State Legislature in the Union, is, by express pro- 
vision, authorized to make sale of their lands. I 
confess, Mr. Speaker, that, although thisargument 
ab inconvenienti does not go to contravene the 
truth of the position I have laid down; yet if I 
could not by a further reference to the constita- 
tion in question, show its inapplicability in this 
instance, I should be ready to yield the ground I 
have taken, for it is not my wish, sir, that the law- 
ful and equitable title to the land of a single indi- 
vidual in this community should be wantonly 
endangered. But, I confidently expect to be able 
to show that, by adopting this principle, for which 
I contend, we will not affect the validity of titles 
derived from States whose constitutions do not 
contain an express provision tosell. In the con- 
stitution of Georgia we find this sentence imme- 
diately following the clause I have read from it. 
“ They shall have power to alter the boundaries of 
‘ the present counties, and to lay off new ones, as 
* well out of the counties already laid off, as out 
‘ of the other territory belonging to the State.” 
At the period of the adoption of the constitution, 
the people of Georgia owned an immense tract of 
unappropriated land. It cannot be doubted but 
the power granted to the Legislature to lay off new 
counties, had an allusion to this extensive back 
country, and it will not be denied but that a pow- 
er to lay off a county is subordinate to that of sell- 
ing a county. Can we then for a moment think 
that the convention who formed the constitution, 
supposed, by the clause granting general powers to 
legislate for the good of the State, they invested 
the Legislature with a right to sell the whole coun- 
try to an individual, and that they did not by the 
same clause believe they had empowered them to | 
lay off a new county within it? We cannot sir: | 
the styleand general correctness of the instrument 
warrants no such absurd conclusion. This clause, 
therefore, Mr. Speaker, is susceptible of no meaning | 





whatever, or must be considered as limiting the 
power of the Legislature in relation to the lands in 
question. It may, however, be said, that it is dec- 
larative of a preparatory measure to that of dis- 
posing of the lands: giving it even this construc- 
tion, it answers my purpose as well as the one for 
which I contend, and believe to be correct; be- 
cause there was no law in force establishing a 
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county within any of the lands in question at the soun 
time the contract for selling them was entered into, awai 
We need not, said Mr..H., be told that the Legisla- wou 
tures anterior to 1795, thought themselves invested they 
with the right to sell vacant territory—their opin- By t 
ions should pot be put in competition with that situe 
of the convention that formed the constitution o| stoo 
1798. The people ofa State, in their conventiona| pres 
capacity, are, unquestionably, better authority to upor 
resort to for an explanation of powers granted, us D 
than Legislatures, whoare censurable if they trans- the 
cend the limits of those powers. Thisconvention F py t 
did, sir, declare the law of 1795, disposing of the doa 
lands in question, to be an exercise of powers with are 
which the Legislature was not invested, and by whe 
express provision they authorized after Legisla- us, t 
tures to cede the same to the United States. I: rece 
therefore appears clear to me, Mr. Speaker, that have 
as the constitutions of the several States do not relig 
contain a special clause empowering the Legisla- inju 
ture to lay off new counties, &c., we do not en- mill 
danger the titles to lands sold under a general pow- allu: 
er (o legislate for the good of the State, and we to t! 
may safely and correctly vote for the amendment regr 
proposed by my colleague, and against the report this 
of the Committee of Claims. Permit me, however, of ti 
Mr. Speaker, to suppose, for the sake of argument. ous, 
that I have been mistaken in this opinion ; can the that 
present claimants establish a title upon the ground the | 
of their being innocent purchasers? In the ex- the 
amination of this question I shall not recite the here 
various circumstances which tend to show that ular 
they had notice of the fraud. This has already and 
been done by gentlemen who preceded me, and | with 
have no new deductions to make from the facts. [ha 
Let us then suppose the possible case of their being toa 
wholly ignorant of the circumstances attending reco 
the original purchase; still I contend they cannot but 
be entitled as innocent purchasers. In support of give 
my opinion I lay down this maxim: that where a M 
title is established in any one on the ground of his subj 
being an innocent purchaser, it must always be sion 
presupposed that the person claiming to be the ing, 
rightful owner has, by his connivance, neglect, or the 
misplaced confidence, been the cause of the de- it w 
ception. Apply it tothe present case; are the peo- this 
ple of Georgia chargeable with either fraud, ne- a sil 
glect, or misplaced confidence ? The first is out of rise 
the question, the last cannot be applied to them— serv 
for the delegation of a power to legislate for the ber | 
good of the State was essentially necessary to the that 
existence of the State; and it cannot be said the sine 
people were bound to be answerable to individuals that 
who might suffer by the wilful and corrupt abuse reas 
of that power. But, sir, with respect to notice, the ind 
people of Georgia used all means in their power pro 
to apprize the whole world of the fraud that had gia, 
been practised upon them, both pending the nego- pan 
tiation and after it was completed ; their indigna- con 
tion at the transaction was no secret, they spoke the 
aloud of the manner in which they had been be- core 
trayed. But there was no official notice! Alas, for 
Mr. Speaker! the organ of the public sentiment act: 
(the Legislature) was polluted, the voice of the of a 
people could not approach them, their consciences for 
were incarcerated with gold and impervious to the on. 
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sound of truth. What could the people do but 
awaitthe constitutional period of electing men that 
would speak their sentiments? They did so, and 
they stand acquitted of any neglect on their part. 
By the cession the United States are placed in the 
situation that the people of Georgia would have 
stood inif it had not been made. If therefore the 
presentclaimants had no legal or equitable demand 
upon them previous thereto, they have none upon 
us now. One word, Mr. Speaker, with respect to 
the expediency of adopting the resolution proposed 
by the committee. It never can be expedient to 
doan act of manifest injustice. If the petitioners 
are entitled to any part, they are entitled to the | 
whole of the lands in question. Can it be just in | 
us, because we have the power, to compel them to 
receive one-eighth part? If, on theother hand, they 
have no title whatever in law or equity, which [ 
religiously believe, do we not do an act of great 
injustice to the public by giving them near five | 
millions ofacres? Weunquestionably do. Some | 
allusions have been made in the course of debate | 
to the conduct of the Committee of Claims. I 
regret, Mr. Speaker, that I cannot defend it upon | 
this occasion. Ihave been for some years pastone | 
of the victims devoted to take a part in the ardu- | 
ous, unpleasant, and unthankful duties assigned to 

that committee—to bear my share not only of | 
the labor, but the importunities and reproaches of | 
the disappointed applicants, No considerations 
heretofore have induced us to relax from that reg- 
ular administration of justice, conformable to law 
and precedent, in which we have uniformly met | 
with the approbation of the House. But, long as | 
I have been a member, Mr. Speaker, | cannot turn | 
toa single instance wherein the committee have | 
recommended a compromise of a claim; we give | 
but seldom, but when we do give, we honestly | 
give all that is due. 





HISTORY OF CONGRESS. 


Georgia Claims. 





Saale aii H. or R. 


to show to purchasers the best possible evidence 
of a good and authentic title, did sell the property 
thus purchased to other purchasers, who had the 
best right imaginable to put faith in the authen- 
ticated documents and title papers presented to 
them—documents and title papers as good as any 
ever obtained from an individual by another, or 
from a State or a nation by a purchaser. Not- 
withstanding which the succeeding Legislature, 
not liking the bargain, assumed or attempted to 
assume the power of reclaiming the property, and 
passed an act purporting their intention of invali- 
dating the title given by their predecessors, as well 
as for the destruction of the records and every evi- 
dence of the title given by them. 

It appears that the purchasers, when they found 
Georgia offering to cede those lands to the United 


| States, gave warning and notice of their claims to 


the Chief Magistrate of the Union ; in consequence 
of which, or for some other cause, a provision for 
a compromise with the claimants was made in 
the law which authorized the holding a treaty 
with Georgia respecting the cession of those lands. 
Commissioners of the United States, agreeably to 
the powers vested in them by that provision, have 
met the claimants, and have, it seems, agreed on 
terms of compromise, which in my opinion are 
very advantageous to the United States; which 
compromise is now before this House for their 
sanction. 

I stated last year that, under my impression of 
the validity of the title of the claimants, the com- 
promise was more advantageous to the nation 
than could be expected; more advantageous to be 
sure than I had previously expected could have 
been made. I still think it an advantageous bar- 
gain, on account ot the revenue which will arise 
from the sale of the residue of the lands—seven- 
eighths of forty millions, to which an unexception- 


Mr. Lyon.—After having taken a view of the | able title can then be given, a title which good 


subject now before the House, during the last ses- | farmers and useful settlers will not fear to improve 
sion, in all its shapes and bearings, and after hav- | under. Advantageous, I say also, on account of 
ing, in a very ample and explicit manner, given | the benefit to be derived from the early settlement 
the reasons which governed my vote at that time, | of some of the best lands, and in the best situation 
it was my intention to have given a silent vote on | of any the Government claims—a country in- 
this occasion. The hope of changing the mind of | tersected by many navigable waters, and through 
a single member does not now call upon me to | which the road goes from almost every State in the 
rise ; no, sir, the uncandid insinuations, the unde- | Union to Natchez and New Orleans ; a road which, 
served reproaches and criminations from a mem- | in the present state of things, is frequently infested 
ber from Virginia have caused me to break through | with murderers and freebooters. 

that silence [ had imposed upon myself. Yet,| Nothing could be more surprising to me than 
since I am up, permit me to remind you, sir, of | the opposition this, in my opinion, reasonable, 
that view, and in a very brief manner of those | necessary and profitable compromise has met with, 
reasons which will in every stage of this business | both last session and this. I say profitable, because 
induce me to adhere to the contemplated com- | it takes not a cent out of the Treasury, nor from 
promise. It seems that the government of Geor- | any other fund but the land itself; which, however 
gia, in 1792, made an agreement with certain com- | wrong it was to purchase it, knowing it to be sold 
panies which was not fulfilled by the grantees, nor | to others, whose claim was in a measure recog- 
consummated by the government of Georgia, for | nised by the contemplated compromise at the very 
the sale of a large part of their western lands; ac- | outset of the negotiation—however wrong, I say, 





cordingly, the Legislature again offered those lands 

for sale, and by solemn legislative and executive 

acts, did sell, and by deed convey forty millions 

of acres of those lands to certain other companies, 

for which they received the compensation agreed 

on. That those grantees, having it in their power 
8th Con. 2d Ses.—36 


it might have been for the United States to have 
| become the purchasers, they have not paid, nor 
| are they bound to pay a shilling from any other 
| fund than the land itself, notwithstanding all this 
clamor about robbery. Such has ever been my 
opinion of public faith, that although I doubt not 
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that bribery was used in the Legislature of Geor- 


gia in the transaction of 1795, to a certain degree, 
their successors and the State were bound to abide 
by the solemn contract. I say solemn, because it 
appears to be confirmed by the Executive of the 
State, against whom I do not recollect any charge 
of bribery to have been made. Had that Executive 
(who was on the spot, and must have been a bet- 
ter judge of the corruption talked of than we can 
be) arrested, by his withholding hand, the com- 
pletion of the contract, and refused his signature 
to those papers which enabled the purchasers to 
convey their purchase to others, I should now say, 
the title being incomplete, we have nothing to fear 
from it, we want no compromise. This no doubt 
would have been done had the Executive sup- 
posed that the people of Georgia were injured. 
and that they would support him in that refusal. 
But, sir, the honors and preferments retained by 
and conferred on so many of those persons charged 
with the bribery, leads me to believe that there 
were causes unknown to me which led tothe 
uneasiness on the part of the people of Georgia, 
with regard to the sale in 1795, and led to the at- 
tempt at resuming the right to the lands in 1796. 

In the course of this discussion, we who wish 
for a compromise of this perplexing business—this 
business which seems to be kindling the greatest 
discord in the nation—have been charged with an 
intention of committing a robbery which is far to 
exceed all the petty larcenies of the former Ad- 
ministration, and such of us as have aided to de- 
pose the former and support the present Adminis- 
tration, are threatened with being for the future 
considered as Federalists, let our professions be 
what they may. For my part, I can assure the 
member who threatens us, that it never in my life 
gave me pain to be called a Iederalist, in the true 
sense of that word—in the sense in which the 
word was used by the great man who said, “ We 
are all Federalists, we are ali Republicans ;” but, 
sir, it really gives me pain to hear and to see the 
character of the head of one of the Departments 
of our Government lugged into this debate, and 
so illiberally treated. The man I respect highly 
both for his integrity and talents—in the first of 
which, in my opinion, he stands behind no man 
in this nation; and although he has the misfor- 
tune to suffer the censure of the member from 
Virginia, I believe he enjoys almost universal ap- 
plause for the great zeal, fidelity, and sound dis- 
cretion with which he has discharged the import- 
ant functions entrusted to him. 

From the drift of the speeches delivered by the 
member from Virginia, from his call for the Post- 
master General’s report of a list of his contracts, 
and from the invitation he has given to an exam- 
ination of that report, I am led to consider it a 
duty I owe to myself, in this House, and in the 
face of the world, to take up that report, and ex- 
plain the nature of the contracts which there ap 
pear in my name. I find my name seven times 
mentioned in that report: the first is in the 12th 
page, for a contract for carrying the mail from 
Cincinnati to Detroit; the second in the same 
page, and is from Marietta to Cincinnati; these 


HISTORY OF CONGRESS. 


1124 


Feprvuary, 1805, 
two contracts I never solicited or bid for, but the 
Postmaster General having advertised for propo- 
sals, and having received none that he though: 
reasonable, they being new routes and to be let 
for one year ome he wrote to me offering the 
price they stand there at, and I undertook to get 
the business done. For the performance of the 
latter contract 1 gave every cent I received, and 
without saving one penny fora great deal of trou- 
ble, risk, and perplexity, I had taken upon my- 
self to get it effected. From the other I saved a 
few dollars toward paying me for the care, trou- 
ble, anc: responsibility I had sustained on the oc- 
casion. Long before these contracts were out, | 
informed the Postmaster General that I should 
take neither of them again, and the contract from 
Cincinnati to Detroit was let to another person at 
$105 60 more than was given tome; this may be 
seen in the 22d line of page 20 of the same report. 

The third time my name is mentioned is in the 
same 12th page,and is from Hartford to For 
Massac, a distance of about 180 or 190 miles, for 
which $654 75 is paid; out of this $65 is to be 
paid for ferriage. For some parts of this route | 
am obliged to give much more than a proportion- 
ate share of what I receive; some other parts | 
give a trifle less; sometimes my own horses carry 
the mail. I cannot with precision tell what is lost 
or gained in it, but it cannot be $50 either way. 
The fourth contract is also in the same page, it is 
from Russelsville to Eddygrove, or, rather, Ed- 
dyville; itis 80 miles, for which $240 is paid; 
this is as low if not lower than the price given 
anywhere south or west of this place, and I give 
to the person who performs it the whole amount 
of what I receive. The fifth and sixth time my 
name is mentioned in that report is in the 28th 
page—those are merely a renewal of the two last 
mentioned contracts, which had expired in 1803; 
all of those contracts were made before I was 
elected to my present seat in this House, before | 
had the pleasure of a personal acquaintance with 
the present Postmaster General, and before I ever 
spoke with him. 

The seventh contract is noticed in the last page 
of the Postmaster General’s report, which is from 
Massac to New Madrid. from Kaskaskias to Gi- 
rardeau, from Cahoka to St. Louis, a distance of 
more than 200 miles, for $515, out of which more 
than $150 must be paid. for ferriage, at the rate 
ferriages stood at the time of the contract. 

This is the true history of the contracts by 
which it is insinuated that the Postmaster Gene- 
ral has bribed me. I never was bribed, sir; it is 
not all the lands and negroes my accuser owns 
that could tempt me to doa thing which honor 
or conscience dictated to me to avoid. I could, 
sir, if it was pertinent, show how the over-vigi- 
lance of the present Postmaster General has de- 
prived me of the benefit of the only profitable 
contract I ever made with the Government—a 
contract made with his predecessor—which he 
very improperly, in my opinion, considered void 
on account of some words in it not being exactly 
consonant with the intention of the contracting 
parties ; believing, however, that the Postmaster 
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General designed to do what he thought right, he 
has not lost my esteem. nor do | think his charac- 
ter can be injured by the braying of a jackall or | 
the fulminations of a madman. But, sir, permit | 
me to inquire from whom these charges of bribe- | 
ry, of corruption, and of robbery, come. Is it from 
one who has for forty years, in one shape or other, 
been intrusted with the property and concerns of | 
other people, and has never wanted for confi- 
dence—one whose long and steady practice of in- | 
dustry, integrity, and well doing, has obtained | 
him his standing on this floor? Is it from one 
who sneered with contempt on the importunity 
with which he was solicited to set a price on the 
important vote he held in the last Presidential 
election? No, sir; these charges have been fab- 
ricated in the disordered imagination of a young 
man whose pride has been provoked by my refus- 
ing to sing encore to all his political dogmas. I 
have had the impudence to differ from him in 
some few points, and some few times to neglect 
his fiat. It is long since I have observed that the 
very sight of my plebeian face has had an un- 
pleasant effect on theggentleman’s nose—for out 
of respect to this House and to the State he rep- | 


' 
| 





resents, I will yet occasionally call him gentle-| by the threats of the member from Virginia, from , 


man. I say, sir, these charges have been brought | 
against me by a person nursed in the bosom of | 
opulence, inheriting the life services of a numer- | 
ous train of the human species, and extensive | 
fields, the original proprietors of which property, | 
in all probability, came no honester by it than the | 
purchasers of the Georgia lands did what they | 
claim. Let that gentleman apply the fable of the | 
thief and the receiver, in Dilworth’s Spelling | 
Book, so ingeniously quoted by himself, in his 

own case, and give up the stolen men in his pos- 

session. 

I say, sir, these charges have come from a per- 


son whose fortune, leisure, and genius, have en- | 
abled him to obtain a great share of the wisdom | \ 
' mode should not be taken to satisfy the Yazoo 


of the schools, but who in years, experience, and 
the knowledge of the world and the ways of man, 
is many, many years behind those he implicates— 
a person who, from his rant in this House, seems 
to have got his head as full of British contracts 
and British modes of corruption as ever Don 
Quixotte’s was supposed to have been of chivalry, 
enchantments, and knight errantry—a person who 
seems to think no man can be honest and inde- 
pendent unless he has inherited Jands and negroes, 
nor is he willing to allow a man to vote in the 
people’s elections, unless he is a landholder. 

I can tell that gentleman, I am as far from of- 
fering or receiving a bribe as he or any other 
member on this floor; it is a charge that no man 
ever made against me before him, who from his | 
insulated situation, unconversant with the world, 
is perhaps as little acquainted with my character 
as any member of this House, or almost any man 
in the nation; and I do most cordially believe that, 
had my back and my mind been supple enough 
to rise and fall with his motions, I should have 
escaped his censure. 
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a merchant is,in my opinion, equally dignified, 
and no more than equally dignified with that ofa 
farmer or a manufacturer. I have a great part 
of my life been engaged in all the stations of mer- 
chant, farmer, and manufacturer, in which I have 
honestly earned and lost a great deal of property, 
in the character of a merchant. I act like other 
merchants, look out for customers with whom [ 
can make bargains advantageous to both parties ; 
it is all the same to me, whether I contract with 
an individual or the public ; I see no Constitutional 
impediment toa member of this House serving 
the public for the same reward the public gives 
another. Whenever my constituents or myself 
think I have contracts inconsistent with my duties 
as a member of this House, I will retire from it. 

I came to this House as a representative ofa 
free, a brave, and a generous people. I thank my 
Creator that he gave me the face of a man, not 
that of an ape or a monkey, and that he gave me 
the heart of a man also, a heart which will spare 
to its last drop in defence of the dignity of the 
station my generous constituents have placed me 
in. I shall trouble the House no farther at this 
time, than by observing that I shall not be deterred 


giving the vote I think the interest and honor of 
the nation requires; and by saying if that member 
means to be understood that I have offered con- 
tracts from the Postmaster General, the assertion 
or insinuation has no foundation in truth, and I 
challenge him to bring forward his boasted proof. 

Mr. J. CLay.—It was not my intention to have 
troubled the House with any observations on the 
subject, but I think a view may be taken different 
from any exhibited by the gentlemen who have 
preceded me. Some of the gentlemen who have 
advocated the appropriation of the land to satisfy 
the New England Mississippi Land Company, 
have been content to rest the claim upon the 
ground of policy. They have said that if some 


speculators, they would be incessantly troubling 
Congress. If these men have any title, it must 
be by right of pre-emption; and yet that title it 
was not practicable for them to acquire, as the 
State of Georgia could not extinguish the Indian 
title. Notwithstanding, however, their imbecility, 
the Legislature of Georgia, of 1796, undertook to 
grant an estate in fee simple. It will require 
more time to examine this question, and perhaps 
more abilities than I possess; but I cannot con- 
ceive how Georgia had a pre-emption title to the 
land, while the Indian title still existed. The 
Congress of the United States possessed the sole 
power of extinguishing the Indian title to lands 
within her territories: no individual State has 
either the right or the power of extinguishing the 
Indian title to any lands they may claim. Of 
course, Georgia had no right to granta title in 
fee simple. 

Weare told of the policy of compromising with 
these speculators, and that they are innocent pur- 
chasers. How are they so? Are they not the 


I, sir, have none of that pride which sets men | very men who purchased a fraudulent claim, and 
above being merchants and dealers ; the calling of | does not their deed carry ou the face of it a proof 
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that they knew it to be fraudulent? There is 
also a strange coincidence: These people’s deeds 
are dated February 13th, 1796, the very day that 
the rescinding act was passed, but these instru- 
ments were not all executed until May following. 
{Here Mr. J. Cuay Wead several passages from 
the pamphlet published by the agents of the New 
England Yazoo Company, and compared them 
with the resolution of Congress passed on that 
subject, from which he inferred an acknowledg- 
ment of the present claimants, that they purchased 
a disputed title.] He went on to state that Gov- 
ernor Strong, who was at thattimea Senator of the 
United States, was made acquainted with the 
whole transaction; and it could not but be pre- 
sumed that he and the Massachusetts delegation 
communicated to their constituents the circum- 
stance. 

The general notoriety of the fraud, said Mr. 
Cray, is such as to convince any man that the 

resent claimants are not innocent purchasers. 

he very conditions under which they purchased, 
demonstrate this. They undertake to stand in 
the shoes of men who had defrauded the State 
of Georgia through a corrupt Legislature, and 
-when they paid their money, they conditioned 
that it should not be repaid them, by reason of 
any defect inthetitle. The petitioners take it for 
granted, that, whatever was the fate of the origi- 
nal compact, though bottomed in fraud and con- 
sequently null, they have no other resource than 
in the mercy of this House. Why did they make 
that stipulation in their deed? Why not take a 
general warrantee? Ifthe deeds had been exe- 
cuted in the usual manner, they could have re- 
covered their money from the party who had 
practised upon them. But notwthstanding that 
article, I still think they should have recourse to 
the original grantees; let them go to them, anda 
court of equity will do them justice. 

I have no idea of supporting questions of pro- 
perty upon grounds of mere policy; I shall never 
be inclined to squander millions of the public 
money, because a gang of swindling speculators 
may enter this House and prove troublesome 
to its members. The agents of these men have 
accidentally acknowledged that they cannot ex- 
tinguish the Indian title, and, therefore, they can- 
not get possession of the lend. Whatis a man to 
get by a contract, when it is impossible to comply 
with the terms? I was in hopes, that the repre- 
sentation from the State of Pennsylvania would 
have been unanimous on this question: they ought 
to know, from the salutary experience of their 
own State respecting land speculations, whether 
it relates to the Connecticut, Susquehanna, or 
Delaware companies, who have kept a part of our 
State in a continual broil for fifty years, while 
another set of men, under the garb of the Popula- 
tion and Holland companies, have thrown their 
warrants over the northwestern corner of the 
State, and are likely to defeat the great objects 
which the Legislature had in view, when they 
disposed of the lands to actual settlers alone. I 
trust, however, that they will be defeated, and 
that the courts of justice will determine the case 
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in the manner in which it was recently decided, 
I regret that the oldest member of Congress 
from our State, should, at this late hour, abandon 
those republican principles, which he has so long 
and so ably maintained, to support a band of 
Yazoo speculators. For my part, I must be an 
altered man indeed, if I ever consent to a com- 
promise with a gang of speculators holding a title 
founded in fraud and speculation. 

Mr. Beptncer said that as the gentleman from 
Virginia, who first spoke in opposition to the re- 
port, had called on the Committee of Claims for 
the reasons on which the report was grounded, 
and particularly for their reasons for departing 
on this occasion from the course usually pursued 
of assigning the reasons on which a report was 
made, he would, as he was a member of the com- 
mittee, take the liberty of making a short ex- 
planation of facts, which might, in some measure, 
afford the satisfaction requested. The Commit- 
tee of Claims was composed of seven members; 
of these, three were opposed to the report. They 
contended in committee that the reasons for the 
report ought to be stated ;ghat before they called 
on the House to sanction the extraordinary reso- 
lutions recommended, cogent argument should be 
adduced. But this course of procedure was over- 
ruled by the majority, for the best reason on earth, 
because there was no good ground, no sound prin- 
ciple, on which these resolutions could be sup- 
ported. 

When the subject was first submitted to the 
committee, the minority, of which I was one, 
entertained hopes that the principles, which had 
heretofore governed the Committee of Claims, 
principles long established and sanctioned by the 
House, would not be dispensed with on this oc- 
casion. These were, where a claim was just and 
equitable, to grant a fall compensation; and if 
otherwise to reject it altogether. Heretofore they 
had never conceived it equitable or honorable, 
when there was a just and legal claim, to propose 
a compromise. And it surely would be highly 
dishonorable to give to any man, possessed of a 
good claim, only a part of his just right. We 
thought it would be degrading to the dignity of 
this House and of the committee to adopt such a 
practice. The question was, therefore, put—Had 
the original a. any good title, either in law 
or equity? It was not pretended that they had. 
We hoped that this point would be decided by the 
committee, and the decision reported to the House. 
But we were baffled in this expectation. The 
majority refused to pursue this course. 

riven from this ground, we thought proper to 
rely on the abundant evidences of corruption and 
fraud reported by the Commissioners, and con- 
tended, using their own words, that the claim 
could not be supported. But here again we were 
overruled, 

We then called upon the Representatives of 
the State of Georgia for such information as they 
possessed, deeming such information important 
towards enabling us to make a satisfactory report, 
and the House a just decision. But unfortunate- 
ly our inquiries were to little purpose, as the ma- 
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jority overruled the course we wished to pursue. | have risen on the present question, but the re- 


The Representatives informed us of many cir- 
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spect he owed to the Committee of Claims. which 


cumstances contradictory to the statements of | had been attacked by the two gentlemen last 


the petitioners, of which I will state a few. They 
represented, that when one of the agents men- 
tioned that he claimed for or under a certain 
James Bulgin, he was told that James Bulgin 
was at Augusta during the whole session of 1795, 
put that he was not an original purchaser ; which 
led me to believe that he was fully acquainted 
with the fraud, and had no just pretensions to 
compensation. One of the agents, Mr. Pippin, 
stated in the presence of the committee that he 
held under Bulgin. 

They represented that the statement of money 
said to have been expended and used for the ben- 
efit of the State, was not true; and this was fully 
explained, 1 think, to the conviction of every 
member of the committee. 

They represented that the great body of the 
people of Georgia were opposed to the sale of the 
lands, and that only a small part, called the com- 
bined party, were in favor of selling. That there 
was at the time of the sale no extraordinary call 
for money. That the indignation of the whole 
people of Georgia had overwhelmed the authors 
of this black transaction. That presentments had 
within three months been made by grand juries 
in seven out of nine of the counties of the State. 
That the road from Augusta to Charleston was 
used by travellers almost as frequently as the 
road leading from the Capitol to Georgetown, 
and that consequently everything of importance 
which was transacted at Augusta must have soon 
reached Charleston ; travelling from which place 
to Boston was usual at all seasons of the year. 

This, and much more important information, 
was given by the Representatives from Georgia, 
men who, from the honor and respectability of 
their characters are more to be depended upon 
than any commissioner who may be sent to that 
State, who most probably would be guided by ex 
parte evidence. 

I consider this question as very important. Let 
it be recollected that the land in dispute is as 
large in extent as six States of the Union. What, 
then, would have been the situation of the Uni- 
ted States had these avaricious men succeeded 
in their gigantic designs ? 

During the course of this discussion, the mer- 
its of the Committee of Claims have been often 
alluded to. To elucidate the conduct of the 
committee, I have made this explanation. 
any credit is due to those who compose the ma- 
jority they are welcome to all the honor which 
can flow from their report. I claim no part of it. 
I deem myself a representative of the people, ap- 
pointed to guard their interests from violation. I 
cannot, therefore, render to my constituents any 
satisfactory reasons for putting the property, thus 
confided to me, into the hands of individuals not 
answerable to them for theirconduct. I believe it 
safer that this power should remain in the hands 
of Congress, than that it should be placed in the 
hands of the best men that can be appointed. 

Mr. Dana said that he had not intended to 


up, who were also members of that committee, 
obliged him to take some notice of what had 
been said. He had the honor of being chairman 
of that committee; but it was well known to 
this House that it was not a place of his seeking; 
and he believed there was no one member of that 
committee who aspired to the honor of the toil 
and drudgery their chairman was compelled to 
undergo. The gentleman from Kentucky (Mr. 
Bepincer) well knows, said Mr. D., that I thought 
the office ought not to be pressed upon me. He 
knows the motives op which it was bestowed, 
and he will have the goodness to recollect that 
after every other attempt to disentangle myself, I 
threw out to them an idea that perhaps they 
would repent having placed me io it. Having, 
however, once undertaken the task, I performed 
its duties according to the best of my abilities, 
and with the greatest assiduity. I did not, how- 
ever, conceive that when I devoted myself to 
this service I was to be the servile instrument of 
any man or set of men, or to be a slave to their 
opinions. I always gave to the subjects referred 
to us the best examination and consideration in 
my power. 

Whenever the House decided a question of 
reference to that committee, whatever might be 
my Own private opinion on the principle, I al- 
ways considered it my duty to conform the re- 
port to the declared will of the House; until that 
was manifested I always considered myself to 
act as I judged proper. 

It is objected by the two gentlemen who pre- 
ceded me, that on the present subject the com- 
mittee pursued a course that had no precedent; 
if such be the fact, I am uninformed, for be it 
known that the present chairman of the Com- 
mittee of Claims had never until this session 
been a member of that committee: Nor, as a 
member of Congress, did he know that a proposi- 
tion of compromise had ever been before referred 
to the Committee of Claims. So far as his rec- 
ollection served him, all claims heretofore sub- 
mitted were for the whole or nothing, and after 
the applicants had been fully heard before the 
committee, the question turned upon those two 
pivots—all or none. On the subject now under 
consideration, the question was solely as to com- 
promise, and that alone was agitated when the 


If | committee took it into consideration; and it will 


be recollected that the committee adjourned 
without coming to a decision. The rules of the 
House which govern in Committees of the Whole, 
are also applied to the Committee of Claims, and 
when the House has settled a principle, and re- 
ferred to the Committee of Claims to make the 
application, the committee never attempt to travel 
out of the path prescribed. 

I here take the liberty of asking what was the 
question referred to the Committee of Claims. 
Certainly it was a proposition for a compromise, 
or nothing; every member of the committee 
must know this. I believe there is not a single 
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member on this floor who is a stranger to the 
fact. What, then, sir, was the committee to 
think of the order of the House? Is it under- 
stood that the committee were never to report 
because compromise was the object? Was it in- 
tended to make the committee the mere instru- 
ments of delay? Yet it must be so understood 
if they were not to act. That the subject re- 
ferred was such as I have stated is very clear, 
and the fact is so stated in the report before the 
House. And to show that it was so considered 
and acted upon by the committee, I will read an 
extract from the report itself, which, after giving 
an historical account of the transactions relating 
to the sale of the vacant lands of Georgia pro- 
ceeds: 


“These conflicting acts present a general question 
of serious moment, on which the committee abstain 
from expressing a decided opinion. It is not the object 
of the present applications, that Congress should decide 
the question of strict title, as originally claimed under 
the beforementioned act of the 7th of January, 1795, 


“The petitioners request a settlement of their claims, 
on terms compatible with the articles of agreement be- 
fore mentioned. At the same time it is proposed, as 
an alternative, that the whole question of title may be 
submitted finally to judicial decision. The general 
provisions of the existing laws of the United States do 
not authorize the institution of any process on the part 
of the claimants, whereby such a proposition could be 
carried into effect. And perhaps it might be ques- 
tioned, whether a special provision for this purpose 
would be conformable to the spirit of the agreement 
with Georgia. It is not suggested that any proceed- 
ings of the Government of the United States have en- 
couraged an expectation that such provision would be 
made. 

“The remaining inquiry relates to a settlement of 
claims by compromise. This is the known object of 
the present applications ; and the Committee of Claims 
have considered it incumbent on them to attend to the 
proposition for compromise which has thus been refer- 
red to them by the House. 


“ According to the agreement with Georgia, the re- 
served five millions of acres constitute the whole fund 
applicable to any such purpose. What portion of this 
fund will be requisite for satisfying the claims specially 
provided for by the two first sections of the act of Con- 
gress of the 3d of March, 1803,-the committee have 
not been able to determine. From the residue, how- 
ever, whatever the same may be, it is prayed that a 
compensation may be made on account of the claims 
of the present applicants. 


“Some of these claims are known to relate to lands 
within a portion of territory to which there has been a 
claim on the part of the United States and of Georgia. 
The act of Congress, of the 7th of April, 1798, which 
authorized the establishment of a government in the 
Mississippi Territory as therein described, made pro- 
vision for the appointment of Commissioners to adjust 
and determine with such Commissioners as might be 
appointed under the legislative authority of the State 
of Georgia, all interfering claims of the United States 
and that State to the territory ; and also to receive pro- 
posals for the relinquishment of any such cession of the 
whole or any part of the other territory claimed by the 
State of Georgia and out of its ordinary jurisdiction. 
A supplementary act, of the 10th of May, 1800, author- 
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ized the Commissioners, on the part of the United 
States, finally to settle, by compromise with the Com. 
missioners on the part of Georgia, any claims mentioned 
in the act of the 7th of April, 1798; and to receive, in 
behalf of the United States, a cession of any land 
therein mentioned, or of the jurisdiction thereof, on such 
terms as should appear reasonable. The same act also 
authorized the Commissioners, on the part of the Uni- 
ted States, to inquire into the claims made by settlers, 
or any other persons, to any part of the aforesaid lands, 
and to receive from such settlers and claimants any 
propositions of compromise, and lay a full statement of 
the claims and propositions, together with their opin- 
ion, before Congress, for their decision thereon. 

“In virtue of these acts, the Commissioners of the 
United States concluded the beforementioned agree- 
ment with Georgia, and thereby settled the interfering 
public claims.” 


This shows that, according to their understand- 
ing, the thing referred was a compromise, and not 
a question of strict title. Nor do the Commit- 
tee of Claims, so far as I have information, ever 
offer a compromise of a claim that goes for the 
whole amount. Let gentlemen read over the 
memorial and they will find that I am correct. 
Not a member now sitting in his place, but who 
will accord with the opinion expressed by the 
committee. Were the committee to report on a 
question not referred tothem. Were we so ig- 
norant of our duty, and so perverse that we could 
not understand, or would not perform the duties 
required by the House? And were we to sub- 
scribe a declaration of an opinion on a subject 
not before the committee? Whatever may be 
the admissibility or inadmissibility of the claim 
of the present applicants, or my opinion thereon, 
is not the point I am endeavoring to elucidate; 
or what is, or was, the sense of the House on re- 
ferring it to the Committee of Claims. From 
whatever cause the reference sprung, the thing 
once consented to ought to be attended to, and it 
was the duty of the committee to do what they 
were enjoined to perform. 

Ido not know that there was any deviation 
from the usual course of proceeding in the com- 
mittee on this subject whilst it was pending be- 
fore them. As respects the mode of conducting 
the inquiry, I can assert that everything was done 
as orderly and as carefully as on any other claim 
ever before them. In the first stage of the busi- 
ness, efforts were made to obtain information from 
every quarter where it was likely to be procured 
whereby the propriety of the claims could be 
tested, that the whole subject, with all its circum- 
stances, might be drawn to a focus, and presented 
fully and fairly in one view. A general desire 
was expressed that any gentleman who could 
throw any light on it, would be pleased to attend 
the committee, and communicate such informa- 
tionas he possessed. . In consequence of this invi- 
tation, two of the Delegates from Georgia were 
present; one of them a member of this House, 
the other a member of the Senate. And the in- 
quiry was prosecuted with a degree of minute- 
ness seldom equalled, but never exceeded, in a 
committee of this body, so far as I have witnessed, 
since I have had the honor of a seat on this floor. 
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One of the first points of inquiry, was to ascertain 
whether the present claimants had notice of | 
fraud ; and whether we could bring home to them | 
the proof of direct knowledge, or short of that, 
whether they had an indirect knowledge of the | 
fraud. One of the gentlemen, the gentleman | 
from Georgia, who [ see now in his place, an-| 
swered with that candor and frankness, that re- 
moved all doubt of the correctness of his inform- 
ation, even if his general character had not been a 
security for the fidelity of his relations. I con- 
sider this circumstance as highly honorable to 
him, because it was known that he was hostile to | 
the claim ; but, sir, so much did that gentleman 
hold his passion in subjection to his sense of pro- 
priety, that his information had, and deservedly 
had, the most decisive influence upon the mem- 
bers of the committee. 

When he was asked, whether the New Eng- | 
land Mississippi Land Company had notice of | 
the alleged fraud? He answered, he did not know | 
that that they had. He was asked whether the 
presentments of the grand juries were published | 
in any newspapers that went to the State of Mas- | 
sachusetts? He could not say that they were; | 
it was not probable that the information was sent 
there. He was asked if he knew whether an ac- 
count of those transactions in Georgia, was pub- 
lished in any paper that hada general circulation | 
in the other States? He did not know that they | 
were. Thus far the inquiry went, as to notice to | 
the New England Mississippi Land Company. | 
With respect to the South Carolina Yazoo Com- | 





pany, for whom tracts had been reserved, the in- | 
quiries touching that point were the same. 

He was asked whether the grand juries made 
the presentments in such time as that it was prob- 
able they could reach South Carolina previous to 
the contracts being entered into for purchasing | 
the Upper Mississippi Companies’ title to their 


lands? He answered, he could not tell; but 
added, that the grand juries made their present- 
ments generally at the first courts which sat after 
the passing of the act of January, 1795, and the 
first court sat either the third or fourth Tuesday | 
which of these days, Mr. D. said, he did not per- 
fectly recollect) in February following; and the 
deed of conveyance is dated the 6th of March. 
He was asked, what was the distance from the | 
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counties in which presentments were made to 
South Carolina, and whether they might not ob- | 
tain information through the usual channel of the | 
newspapers ; and whether he knew that any of 
the purchasers had seen an account of those trans- 
actions? He answered, that there was nothing 
to make it probable that the purchasers in South 
Carolina had notice. There was no variation in 
the statement made by the two gentlemen. 

It was inquired, whether bribery and corruption 
were punishable by the laws of Georgia? It was 
answered that nothing existed in the laws of 
Georgia on that subject. 


It was asked, had any | 


person been prosecuted and punished in the coun- | 
ties where the presentments were made? Hean- | 


swered that no indictments had been found upon 
the presentments—not a single one. In this state- 


| 
| 
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ment, [ have confined myself to simple facts, and 
l appeal io the gentleman to say whether I am 
not correct. 

During this inquiry, I felt astonished that 
crimes of such enormity as those alleged to have 
been perpetrated in Georgia should be suffered to 
pass with impunity, and that nota single prose- 
cution for fraud, bribery, orcorruption, had taken 
place, but that the whole was passed over with- 


| out making a single example, although presented 
| by grand juries in almost every county of the 


State, and the universal indignation of the people 
was excited. What wasthe inference to bedrawn 
from this statement of facts? Either that the 
proof of the crime was not sufficiently clear and 
connected to establish the fact upon a legal in- 
quiry, or that they did not wish to prosecute. The 
only effect produced was the rescinding act by 
the next Legislature. T’o inquire whether that 
Legislature might not likewise be suspected of 
bribery and corruption, was a question of too hor- 


_rible an aspect to enter into the breast of any citi- 


zen in this country ; the case is unprecedented in 
the United States. Whether such an inquiry will 
ever be proper to make or not, I know not; but it 
was not an inquiry for the Committee of Claims 
to make, because it was not necessary for them to 
The 
question was not to give the present claimants all 
they claim or to give them nothing; the question 
was not a disdain to compromise with fraud. 
That might be the result of a judicial investiga- 
tion of the case, but was by no means the ques- 
tion before the committee. I will here ask whe- 
ther it is a mark of fraudulent title, or incompe- 
tency to support a legal one, when there are inter- 
fering or conflicting claims, and a compromise is 
suggested between the parties, when an inquiry 
into a legal or equitable title would suspend a 
settlement until the parties were mutually ruined? 
Can it be considered as a mark of corruption, that 
in such a case, a part should be given instead of 
the whole, and the dispute thereby settled to mu- 
tual advantage? Is it a proof of corruption in 
the party which accepts a fraction instead of a 
unit, rather than go through a judicial investiga- 
tion? Is it a proof of no title? But this point 
is decided by the act of Congress in the settlement 
with Georgia; the United States took the lands, 


| allowing a portion of the claim of the United 


States to be applied to quiet the claims made upon 
Georgia to the amount of five million of acres. 
So that it cannot be considered a mark of corrup- 
tion, unless the badge is also attached to the Gov- 
ernment of the Union; and I am confident no 
such idea can be entertained of Congress by the 
people of this or any other country on earth. 
Would gentlemen, in their private concerns, 
refuse to act upon this principle? Would they 
not prefer an accommodation to a law-suit, when 
an adverse claimant exhibited a feasible title, not 
to say one strictly legal? If gentlemen demur 
to this mode of settlement, they forget the gene- 
ral practice of this country, and the maxims of 
private life, that peace and quiet with a part is 
better than strife and litigation with the whole. 
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And such, it appears, was the opinion of the Con- 
gress which authorized the Commissioners on the 
part of the United States to adjust and determine 
all interfering claims of the United States and of 
Georgia in the Mississippi Territory,and the Con- 
gress of 1800, which authorized the Commission- 
ers on the part of the United States finally to set- 
tle by compromise with the Commissioners of 
Georgia, and to receive a cession of the lands on 
reasonable terms. The same act expressly author- 
izes the Commissioners to inquire into the claim 
of settlers, and to receive from such ‘settlers or 
claimants any propositions of compromise, the 
whole to be laid before Congress for their de- 
cision. 

I apprehend this rapid view of the point in 
question has thrown the objection to compromise 
entirely out of sight, or if its recollections are 
still cherished, I refer them to what was said by 
the gentleman from New Jersey, (Mr. Boyp,) 
showing the necessity of getting rid of the claim 
in the manner proposed; what he said was well 
urged, and I have not the vanity to think it could 
be illustrated or embellished by any observations 
of mine. 

The amendment before the House to the reso- 
lution goes to direct that the whole five million of 
acres reserved may be applied to pay the South 
Carolina and Virginia Yazoo Company claims 
under the act of 1789, as it excludes every claim 
made under the act or pretended act of 1795. 
Let me ask, Mr. Speaker, if this amendment does 
not defeat the object of the resolution altogether, 
which is visibly to adjust and settle finally the 
claim of the present applicants as well as all other 
claims to public lands in that Territory, and is 
not consequently inadmissible? But, sir, you 
have decided it to be in order, and, therefore, I 
shall not dwell on that point. Butare gentlemen 
ready ; are they prepared to go the whole length 
to which the amendment would carry them; and 
will they really give to the Virginia and South 
Carolina Yazoo Companies the five million of 
acres, wheu they claim but a very small propor- 
tion of that amount? Permit me to call upon 
the mover (Mr. Ciark) for an explanation of his 
intention. 

Mr. Ciark explained, and stated that the object 
of his motion was to meet and repel that class of 
claims which had excited such an interest on this 
floor, and whose cause had been advocated with 
such energy—and if it was fortunate enough to ob- 
tain a majority in its favor, he was frank enough 
to declare that he would vote against the whole 
resolution as amended. 

Mr. Dana thanked the gentleman for his frank- 
ness, from which he learned that the gentleman 
meant to defeat the claim of 1789, as well as that 
of 1795. This being the object, he need not make 
another observation on the propriety of devoting 
the whole to the South Carolina and Virginia 
Yazoo Companies. 

Various observations, said Mr. Dana, have been 
pressed into service, which seem to have no very 

articular relation to the subject. I will acknow- 
edge that some of those observations deserve 
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some attention on my part. from a regard to the 
general character and standing of the gentleman 
who has made them, rather than from their rele- 
vancy to the subject, or their intrinsic force. The 
first general idea thrown out is this: That the 
proposition of the committee must be wrong, be- 
cause men of different political sentiments appear 
in its defence. Let us examine this position, not 
as a model for argument, but rather as an effort of 
eloquence ; for the gentleman is eloquent, and trusts 
to eloquence to carry him through all his difficul- 
ties. He disdains the arbitrary trammels of logic; 
and the dull and beaten paths of plain reasoning 
have nothing to gratify his taste or imagination. 
For my part, when 1 see gentlemen avoid the 
course of plain argument, I am inclined to believe 
they are aware of the weakness of their cause. 
And when they who understand a subject, instead 
of entering into a discussion of its merits, apply 
their talents in making a pathetic and eloquent 
appeal to the people from their representatives on 
this floor, what are we to think of their conduct? 
If the gentleman had argument on his side, would 
he have recourse to such means then? No, sir, 
the gentleman from Virginia does not rely upon 
the strength of his positions; but he endeavors 
to storm your judgment through the violence of 
your passions. The report applies itself to the 
understanding of honest men, and men of plain 
and common sense; the inquiry it makes has for 
its object a compliance with the order of the 
House, and not a digression toward objects totally 
distinct and unconnected. 


I beg to be indulged in a brief examination of 


the question whether the agreement of the mem- 
bers of this House, supposed to consist of different 
political parties, isa proof that they are influenced 
by bribery or corruption. It is laid down as a 
broad position, and must equally apply to every 
vote given in this House, wherein members of both 
sides have coincided. Last session the national 
character was struck at by the lawless acts of the 
pirates of the Mediterranean. The President called 
for the means of avenging the insulted honor of 
the nation. The yeas and nays were called on 
furnishing these means, and the vote turned out 
to be unanimous, Was this a proof of bribery or 
corruption on either side? We have had a sim- 
ilar vote this session on giving the people of Lou- 
isiana the right of self-government, and the reso- 
lution to this effect passed unanimously. But if 
it is considered as a mark of corruption that the 
two sides should coalesce, you, Mr. Speaker, are 
accessory to the crime. The reading of a paper 
cannot be dispensed with but by the unanimous 
consent of the House—a vote, to which effect, you 
are in the daily habit of presenting to us for our 
approbation, which is almost constantly given. 
If unanimity is a mark of conspiracy, fraud, and 
corruption, you, Mr. Speaker, are the great sewer 
through which it has vent. Excuse me, sir; you 
know I do not apply these remarks to you as 
founded in fact, but merely to show the extrava- 
gance of the opinion which has been advanced 
on this point! What, sir, is the world to think 
of your conduct if it is a stain to have a vote of 
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both parties in one’s favor? Why, sir, at the pure hearts does not apply ; the question being 

Jast session, you had a unanimous vote of thanks | merely, have the applicants equity to entitle them 

for your able and impartial conduct in the Chair | toa proffered compromise? It is admitted that 

which you then filled, and still so honorably and | where the claimant goes for the whole or nothing, 

advantageously fill. With these observations || any want of equity sets the whole aside. He has 

will dismiss this argument, if argument it may be | however candidly conceded that he was willing 
| 








called. to make provision for innocent purchasers, if there 
Another remark has been made respecting the | were any. This confession his heart would not 
conduct of the Committee of Claims generally. | let him refuse, his head admitted the declaration 
It was said that that committee, regardless of the | and his ingenuousness has made the expression. 
feelingsof humanity, uniformly opposed the claims | He also adds ingenuously, that though he were 
of our Revolutionary soldiers; that their widows | willing to relieve the innocent purchasers, yet he 
and orphans’ tears and supplications were disre-{ would not do it whilst they remained in such bad 
garded; and that it was only speculators, swind-| company. His object is to make a discrimination; 
lers, and public robbers whom they felt compas- | but how shall we know who are the innocent 
sion for; and we were amused with the story of | purchasers he means tosavefromruin ? Howcould 
Magdalen charity. But if the gentleman will | the Committee of Claims or how could he himself 
look forward, he will see a billon your table from | undertake to sift and scrutinize twelve hundred 
that very committee providing for these Revolu-| claims during the present session? If thenit is ad- 
tionary claims. Was it for this reason that the) mitted that, among this mass of claims, there may 
claim of Mrs. Elliot was resisted? Let the gentle- | be some proper to be relieved, will it not be the bet- 
man (Mr. Nicho.son) say whether his eloquence | ter mode to appoint men of your own choice, of 
was exerted on that occasion for this purpose; and | sound discernment and industry, to examine the 
let me ask who was the loudest member in resist- , several cases, and do what is right in each? If 
ing that claim? Sir, an opposition to that mea-| the gentlemen could not go through these claims 
sure will have to be put into the black catalogue | himself within the present session—and I doubt if 
of your sins. Excuse this language, for you know | he could within a year, notwithstanding his dis- 
itis only used to show the extravagance of the , regard of relaxation and his indefatigable ap- 
charge of wantof humanity. Will the gentlemen | plication to publie business; he would never re- 
from Rhode Island and Virginia be discharged | quire others to do that to which he found himself 
from the offence of not feeling for the war-worn | incompetent. Leave it, therefore, to men who 
soldiers, their helpless widows and orphans? Soj| are competent, and who have leisure; so that 
much for a defence of the general character of the | justice may be done in cases which require it, 
Committee of Claims against the charge of want and let those who have acted wrong be neglected. 
of humarity! | I would not be understood to say that the Uni- 
One ol-servation upon the assertion respecting ted States have come under any absolute engage- 
| 


the present applicants, who are represented as | ment to meet the present claimants, but the acts 
bankrupt in reputation as in fortune. If this is | of Government have held out encouragement and 
the case of any of them, the observations ought to | raised a general expectation that someting will be 
be applied to the individuals and not to the whole | done to quiet them. If nothing is to be done, we 
body. Who of the applicants are the refuse of | ought not to have put the parties to the expense 
every sect and party, it lies not with me to say. | and trouble of registering their claims in the 
Among them, however, appear characters honor- | Department of State. 
able and highly esteemed in their own country. The only purpose of the resolution is to author- 
In Massachusetts, the Attorney General is one; | ize three Commissioners to receive propositions of 
another was an Elector at the last Presidential | compromise and settlement; and to adjust the 
election; another is the District Attorney of the | same in such a manner as will conduce to the in- 
United States; several others occupy posts of | terests of the United States, and not exceed the 
great confidence under the State government; and | limits prescribed by the convention with the State 
some are members of the Legislature. And who | of Georgia; and the only difficulty will be to find 
are those of South Carolina? Let the gentleman | three persons competent to the task. This, how- 
from that State answer. I ask, would the genile- | ever, will be admitted of sufficient force to coun- 
man from Maryland subscribe to this character | tervail the resolution. 
on the part of the citizens who are applicants; Mr. Nevson observed, that as the gentlemen on 
from that State? The total number is one thou- | the north side of the House were getting warm, he 
sand two hundred, and it is horrible to believe | feared the heat might increase, and reach the 
that there is such a multitude of unprincipled | south side; in order to furnish gentlemen with 
men in our young country. | an opportunity of cooling, he would move an 
The gentleman, who moved the amendment, | adjournment. — ag ry 
has quoted several authorities; but I entertain | On the question the House divided—61 in its 
doubts whether they apply to the present subject, | favor, and 51 against it. The House then ad- 
and rather incline to believe that the doctrine con- | journed. 
tained in them applies only to the particular cases | romeres 
in chancery on which they were delivered, and | Satrurpay, February 2. 
that they are general law maxims. What he, Anothermember,to wit: Wavrer Bowrs, from 
said of asking justice with clean hands and | Maryland, appeared, and took his seat in the House. 
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The Speaker laid before the House a report of | lied on did not exist, and consequently that my 
the Secretary of State, on the memorial of Ste-| conclusions were drawn from false premises. | 
phen Sayre, of the State of New Jersey, referred | have examined with care, whether the suggestion 
to him by order of the House, on the fifteenth ul- | respecting the Commissioner was true. And here 
timo; which was read, and referred to a Commit- | I ask pardon of this officer for the unfavorable im- 
tee of the Whole House on Wednesday next. pression I then entertained of him, having dis- 

On motion, it was covered it to be unfounded. That many of the 

Resolved, unanimously, That Samue,. Ham- | members of the Legislature of the State of Geor- 
MOND, a member of this House from Georgia, hav- | gia were influenced from improper, impure, and 
ing accepted an Executive appointment, has vaca- | corrupt motives, I have no doubt; but that the 
ted his seat in this House. conduct of those members, or the act which they 

Resolved, That a copy of the foregoing resolu- | passed, was a sufficient cause to authorize the 
tion be sent to the Governor of Georgia, by the | succeeding Legislature to resort to revolutionary 
Speaker of this House. | measures, is to my mind exceedingly doubtful. 

Mr. J. Ranpotpn, from the committee to whom | There are many causes, however, if we will take 
was committed, on the twenty-eighth ultimo, the | the trouble to examine them, which will in a 
bill sent from the Senate, entitled “An act to ex-| great measure account for the extraordinary pro- 
tend jurisdiction, in certain cases, tothe State and | ceedings of both those Legislatures, and if their 
Territorial Courts,” reported the same tothe House | acts can be accounted for without attributing 
without amendment: Whereupon, | fraud to the one or tyranny to the other, that por- 

Ordered, That the said bill be read the third | tion of charity that we are bound to extend to all 
time on Monday next. mankind will impose upon us the most favorable 

A message from the Senate informed the House | construction. In order to understand these trans- 
that the Senate have passed the bill, entitled “An | actions it will be necessary to inquire into the es- 
act in addition to ‘An act to make provision for | timated value of land, in the State of Georgia, to 
persons that have been disabled by known wounds | which the Indian claim had been extinguished, 
received in theactual service of the United States, | and also the estimated value of lands in question 
during the Revolutionary war;” to which they | to which the Indian claim had not been extin- 








desire the concurrence of this House. | guished for years antecedent to the disposal of 


them by the act of 1795; and, also, inquire whe- 
ther any external causes subsequent to the act of 
1795 produced a different conception relative to 
the value of those lands. A knowledge of these 
subjects may be useful, and enable us to judge 

Mr. Hotianp.—Mr. Speaker: When this sub- | more correctly and more favorably on the mo- 
ject was before the House at the last session, | tives of either Legislature. The people of the 
viewed it with the utmost indignation, from an | State of Georgia, as well as the Legislature of the 
impression that the act of Georgia of 1795, fur the | State, for years previous to the passing of the act 
sale of their public lands, and under which the | of 1795, had set a low value upon their vacant 
petitioners now claim, was an act of the most | lands—lands lying contiguous to the settlements 
corrupt Legislature on earth; and I am yet far | to which the Indian title had been extinguished— 
from believing that all the members who voted | lands lying this side of the Oconee. Iam credi- 
in favor of that act were influenced from/the | bly informed, and if my information is incorrect 
purest motives. But upon an examination of the | let the gentlemen from that State correct me, 
subject, in a cool and dispassionate manner, I find | lands had been sold in 1792~’93-"94 for a cent an 
strong grounds for a removal of many of the pre- | acre; sold for asum only contemplated to indemnify 
judices that then existed inmy mind. Sometime | the State for the expense incidental to making 
after the passage of the act of 1795, I happened | titles. And as to the lands in question, their es- 
to be in Georgia, and mixing with those who were | timated value will be best known by adverting to 
unfavorable to it. I adopted a prejudice; and when | their legislative acts; their Legislature for years 
the subject was brought up at the last session my | had been attempting to sell these lands; in 1787 
oviainal prejudice was revived and augmented | a large portion of them was offered to the United 
from a whisper in my ear, or from my seeing it | States for $171,428; and in 1799, about twenty- 
in print, that one of the Commissioners of the | five millions of acres was actually sold for a little 
United States had an interest in the compromise | more than $200,000 to two companies, one called 
proposed to be made. A combination of these | the South Carolina, the other the Virginia Yazoo 
circumstances produced on me a hasty determi- | Land Company; and in this case the land was 
nation never to give a vote that by any possible | sold on a credit, and the terms of sale not well 
construction should give a sanction to a measure | understood ; the purchasers contended that pay- 
so originating and involved in fraud. But,sir,after | ments could be made in paper bills; but the State 
having more time to examine, and on more ma- | insisted for specie ; this not being complied with, 
ture deliberation, I have relaxed from the hasty | the titles were not completed by the subsequent 
determination, and have discovered that it was | Legislature. In 1795, the quantity of land was 
the result of an honest disgust arising from the ! estimated at thirty millions of acres; the terms 
circumstances that I have stated. But I have] were cash; and the sum five hundred thousand 
since found that many of the facts that I then re- | dollars, which was paid, and the titles executed, 


GEORGIA CLAIMS 


The consideration of the report of the Commit- 
tee of Claims on the claims on Georgia lands was 
resumed. 
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subject to many claims derived from Spain and 
Great Britain, and subject to the Indian title and 
to the claim of the United States, as well as the 
claim of Spain to a part of this territory, and also 
subject to the sale previously made by the State 
in 1799 to the Virginia and South Carolina com- 
panies. It was under these circumstances and 
conflicting claims to the lands in question that 
the Legislature of 1795 sold this land. Sir, I 
shall not justify the conduct of any member that 
composed this Legislature, and I admit that all 
those members that were partners, or took any 
consideration for their votes, acted imprudently, 
and probably corruptly. But it is possible that 
even Thomas Rayburn, who appears in the most 
unfavorable point of light, having taken, as it is 
said, $600 for his share of the land, or for his vote. 
(for there is no legal proof.) might believe that 
the State was not defrauded; he might believe 
that $500,000, that the company was giving for 
the claim of Georgia to the lands in question, was 
more than the claim was worth. The price for 
which unappropriated lands had been sold, the 
price the State had offered to take, and the price 
for which Georgia had previously sold it for, au- 
thorized this belief; and that this was his belief, 
may be inferred from his taking $600 for seventy- 
five thousand acres, being 1-4 cent less per acre 
than the State sold it for; for it seems admitted 
that he had his choice to retain his share or re- 
ceive the money; his choosing a less sum than 
the public sold it for, is an evidence of the value 
he set upon it, and a confirmation that he thought 
the land well sold. But even admitting that Ray- 
burn, with many others, acted from impure and 
corrupt motives, does it follow that the State has 
been defrauded to so high a degree as to justify a 
resort to revolutionary measures ? Did the peace 
and welfare of the State render the proceedings 
of the Legislature of 1796 indispensable? What 
was the property disposed of ? Was it a country 
which was needed for the cultivation of her citi- 
zens? No, sir, Georgia had independent of this 
more vacant lands than fell to her share, or than 
she could cultivate for generations to come. It 
was a tract of country, remote from her citizens, 
claimed, as I have before stated, by Spain, by the 
United States, and possessed by powerful nations 
of Indians, over which Georgia had no control. 
It was of no use to Georgia only as an estate for 
sale, and she had nothing to sell but a mere nomi- 
nal title. derived from a dubious construction of 
her original charter, and for this Georgia re- 
ceived, when in great need of money, $500,000— 
a much greater sum than it had been previously 
proposed for or expected tobring. We have now 
seen the causes that produced this sale under the 
act of 1795; let us examine what probably pro- 
duced the act of 1796. The deprecated act passed 
January, 1795, in the same year an office was 
opened for the sale of the public lands of the 
United States ; these lands were to be sold for two 
dollars per acre, and as much more as they would 
bring. The vast disproportion in the price of 
these lands, and the price which the Legislature 
of 1795, of the State of Georgia, had sold their 
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lands, could not well be accounted for by the 
people of Georgia other than fraud. Fraud was 
suggested; a single suggestion in a case of this 
kind is sufficient. Nothing is sodisgusting as for 
our agents, especially in a legislative capacity, to 
sacrifice from mercenary motives our interests, 
and be guilty of a breach of trust. Suspicions 
will now be admitted as full proof; the torrent 
went on; the belief became general, that by fraud 
the Legislature of 1795 had bartered off in the 
most fraudulent manner millions of acres of the 
realized property of the State. Under this ideal 
impression, occasioned in a great degree by the 
causes I have just mentioned, the people of Geor- 
gia were misled, and under this impulse the Legis- 
lature of 1796 proceeded, and the honest zeal con- 
tinued until the subsequent conviction. ‘The peo- 
ple of Georgia were not alone misled by the price 
of the public lands. Itinspired an opinion in the 
minds of the best informed throughout the Union, 
that fortunes could instantly be made in purchas- 
ing lands from the State for a few cents per acre, 
and then disposing of them much under the pub- 
lie price. Companies engaged ; the land laws of 
South Carolina were peculiarly favorable; the 
adventurers had a year’s credit for the payment 
of the purchase money, which was about five 
cents per acre, and, notwithstanding the enthu- 
siasm, the Legislature did not alter the terms, nor 
raise the price. Under these fair appearances, 
many companies formed, who were styled land 
speculators, throughout the Union, but the conse- 
quence was a general failure, a general bank- 
ruptey. One company I was well acquainted 
with, being in my district, in the county of 
Wilkes, embarked under the fairest prospects ; 
they were generally men of reputation, influence, 
and wealth; they entered some millions of acres, 
but, after having spent much time and money, 
they were unable to realize their expectations, 
and found it advisable to apply to the General 
Assembly to have leave to surrender their lands 
as an indemnity for the State demands against 
them in the entrytaker’s books, and this was 
granted as a matter of special favor. I havemen- 
tioned these circumstances to show what it was 
that made the act of Georgia of 1795 so obnoxious 
to the people of that State; and I am strongly in- 
duced to believe that had it not been for the price 
the General Government set upon her lands in 
1795, we should have heard but little concerning 
the corruption of the Legislature of the State of 
Georgia in 1795, nor ever have heard of the re- 
scinding act of 1796, nor should we ever have 
been called upon to sanction an act produced from 
an overheated zeal arising from a combination of 
circumstances above stated, to sanction an act 
that would establish a precedent of a most dan- 
gerous nature. 
Sir, if the doctrine was once recognised, that 
a subsequent could examine the motives of an an- 
tecedent Legislature, there would be no security 
for the rights of persons or the rights of property. 
I do not pretend to say, that there is no case that 
would not justify a recurrence to revolutionary 
measures; all that I contend for is that this is not 
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a case of that kind; the manner of the sale and 
the property sold were not so materially connected 
with the interest of the State as to require a rev- 
olution, and I have endeavored to account for the 
sale of 1795, and the unprecedented and extraor- 
dinary act of 1796, from other causes than attri- 
buting universal depravity in the one, and abso- 
lutetyranny in the other Legislature. There might 
be other causes in addition to those I have men- 
tioned, that led to and produced those measures, 
which I shall not notice. But it was declared by 
the Legislature of Georgia of 1796, that the Le- 
gislature of 1795 had no constitutional power to 
dispose of those lands, and the same doctrine seems 
to be advocated by gentlemen on this occasion. 
It is true that there 1s no specific power given by 
the constitution of Georgia to their Legislature, 
enabling them to make a sale of those lands, nor is 
theresuch specification of power in any of the State 
constitutions, nor in the Constitution of the Gen- 
eral Governmrnt, yet all the States as well as the 
General Government have been in the constant 
exercise of this power. The State of Georgia had 
previously exercised it; indeed this power is inci- 
dental to the legislative authority of every free 
Government. I therefore consider all objections 
on the ground of the Legislature of Georgia not 
having a constitutional authority to dispose of the 
lands in question of little validity. And I know 
of no legitimate power that hasa right toexamine 
into the motives of the legislative authority of a 
country: their motives are only to be known by 
their public acts, and the meaning of those acts so 
far as they relate to property acquired under them 
are not to be expounded by a subsequent Legisla- 
ture, but by the judicial authority of the country. 
Thus, sir, | have shown the original value of the 
land in the State of Georgia anterior to the act 
of 1795, and have demonstrated that the sale under 
that act was fora much higher price than had 
been previously asked by the State for those lands, 
and have endeavored to account for the change 
of opinion as to the value of lands generally, and 
the causes that produced so great fermentation 
and disgust in the people; that the injury was more 
ideal than real, that the State of Georgia had no- 
thing but a nominal title to the lands in question, 
and that by the constitution she had a right to 
dispose of this nominal title in the manner it was 
disposed of, and that no subsequent Legislature 
had a right to judge of the motives of an antece- 
dent Legislature, or to impair the rights assumed 
under a legislative act. Ihaveadmitted that there 
might bea possible case that might justify a recourse 
to revolutionary measures. But I have shown 
that the interest of the State did not require it in 
the present case. And alt\iough it may be possible 
that neither the original grantees nor the sub-pur- 
chasers could have any legal remedy in or by the 
laws of the State of Georgia, as by the act of 1796, 
judicial remedy seems to be forbidden—yet, sir, in 
a court possessed of ample judicial power, Ihave no 
doubt but thatan equitable and just remedy would 
be obtained, if not to the original grantees, to all 
innocent purchasers, atleast. And here let me ob- 
serve that it seems to be admitted by gentlemen 
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that innocent purchasers are entitled to an equita- 
ble consideration; but they have endeavored to 
prove that there is none of this description, and 
that all the petitioners had notice of the original 
fraud. To prove this notice two cases are relied 
on. Two gentlemen (Messrs. Cuark and Ran- 
poLPH) from Virginia contended, that the Presi- 
denvs Message to Congress on the 17th of Febru- 
ary, 1795, is full proof of a notice of fraud. Sir, I 
consider this communication in a very different 
point of view. In this Message the President 
states, that Georgia had passed an act for the dis- 
posal of some of their back lands; this communi- 
cation was evidently intended to excite Congress 
to adopt measures to induce the State of Georgia 
to cede to the United States a part of her territory ; 
it is an admission of title in the State, and conse- 
quently an admission ofa right to sell. So far as 
this goes (and it is of high authority) it is to my 
mind a notice of a good title in Georgia, and an 
inducement to purchase. At all events, it could 
not by any possibility be construed into a notice 
of fraud, either in the Legislature or the patent- 
ees of the State of Georgia. 

The other ground of notice is relied on by a 
gentleman from Pennsylvania, (Mr. Greae ;) this 
honorable member states that the deeds obtained 
from the original patentees are to his mind an evi- 
dence and notice of fraud, for that these deeds 
only convey and guarantee against the State of 
Georgia. These deeds, like others to lands simi- 
larly circumstanced, were nota general but a spe- 
cial warranty ; the patentees would have involved 
themselves extremely had they given any other 
kind of deeds. The lands in question were known 
to be subject to sundry claims, and actually en- 
cumbered with the Indiantitle. I wasa patentee 
for a grant of five thousand acres of land derived 
from an entry made at Hillsboro, being the great 
office in North Carolina for her western lands, 
now within the State of Tennessee. Soon after | 
obtained this grant I sold the land, and from an 
apprehension that by some arrangement this tract 
might be subject to the Indian title, | had a sim- 
ilar limitation or provision in the deed. A deed of 
this kind is evidence of an encumbered estate, but 
can be no evidence of a fraudulent title. The same 
gentleman is apprehensive that the sole object of 
the memorialists is to procure a legislative proposi- 
tion for the purpose of giving it in evidence in a 
judicial trial, that is intended to be instituted for 
the recovery of their whole demand of fifty mil- 
lions of acres. Had the gentleman paid a little 
more attention to this point he would have dis- 
missed his fears, it being a settled principle that 
any propositions that are made for the settling 
disputes or to avoid a law-suit cannot be admitted 
as evidence to substantiate a disputed or invalid 
title. A gentleman up early in this debate, (Mr. 
Lucas,) denounced the policy of granting large 
tracts or monopolies. With whatever force his 
arguments would have applied had he been in the 
Georgia Legislature of 1795, when these mono- 
polies were granted, they most certainly can have 
no application here; the question here is not for 
granting a monopoly of fifty million of acres, 
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it is the reverse, it is the destroying a monopoly 
by frittering down fifty to less than five million 
of acres. And in this lies the policy. Itis policy 
in the General Government to quiet the claimants 
that possses titles to so vast a tract of country; 
it is policy to avoid, if possible, a judicial decision 
on this question by a compromise; and it is also 
justice to doso. The measures that have been 
adopted by Georgia as well as by the General 
Government demand this justice at our hands ; 
an examination of the course that has been taken 
will demonstrate that we have given them ground 
to expect an equitable compensation for their 
claims. The State of Georgia has relaxed from 
their rigorous act of 1796. In their convention 
with the United States they have set apart the 
residue of five millions of acres for the purpose 
of quieting all claims derived from any act or 
pretended act of the State of Georgia. Can any 
entteman say that these claims were not inclu- 
ded? The State of Georgia by their Legisla- 
ture ratified this provision ; Congress by their act 
did the same thing; they did more, they appoint- 
ed three commissioners to receive propositions of 
compromise, and further directed all claimants to 
record the evidence of their claims within a fixed 
and limited period, and this has been done at the 
expense of the claimants; and can we now with- 
out a dereliction of principle, retract and say that 
no compromise shall be? Would this be a con- 
duct consistent with justice or policy ? So far as 
I am able to comprehend it, I think it would not. 
I think we should proceed and put an end to this 
business and at all events grant some indemnifica- 
tion to innocent purchasers. The gentleman from 
Virginia (Mr. Ciark) has admitted that inno- 
cent purchasers should be indemnified, and were 
they to apply individually he would make them 
compensation; and the cases cited from Powell 
on Contracts recognise the principle, that frau- 
dulent contracts are valid as to the originals in 
fraud, but are voidable in favor of innocent per- 
sons. But the cases read only apply to individual 
contracts, and never can be supposed to extend 
to a fraud supposed to be committed by a Legis- 
lature. It is believed that no precedent can be 
found under the sun in which the Judiciary can 
purge a fraud supposed to be committed by a sover- 
eign legislative body. Under these considerations 
I think that it would be more consistent with jus- 
tice and sound policy to goon and not disap- 
point a reasonable expectation that our public acts 
have justly excited in the memorialists, and pre- 
vent the danger of a judicial decision on the va- 
lidity of their titles by the compromise proposed 
by the report of the Committee of Claims. Let us 
constitute a Board of Commissioners to make the 
inquiry, and if there are but three innocent suffer- 
ers who became such by placing such a faith upon 
the records of the State of Georgia, as by the Con 
stitution and laws of the United States they 
were bound to do, these three persons, agreeably to 
a correct opinion given by the chairman of the 
Committee of Claims who made this report, are 
entitled to indemnification. Thus, Mr. Speaker, 
1 have in as concise and intelligible a manner as 
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I have been able, given to the House some of the 
reasons that will influence me on this occasion, 
and I entertain a hope that if they are not satis- 
factory to gentlemen who think differently, that 
at least I shall be rescued in the mind of those 
gentlemen who have supposed that many of those 
who are in favor of this measure are under the 
influence of speculators, or men in office; but if 
I am so unfortunate as to be suspected by any as 
acting under this influence, I have the consolation 
to know that the suspicion is the production of a 
heart susceptible of this kind of influence, and not 
attached to me. I shall however in the meantime 
vote for the resolution, holding myself at liberty 
to vote for or against the bill, as I shall approve 
or disapprove of its details. 

Mr. Dawson.—Mr. Speaker, Iam among those 
who have never considered this as a very impor- 
tant question, at least not so much so as some 
gentlemen wish to represent it. I believe that 
neither the peace or safety of the United States, 
or the cause of republicanism, depend on the adop- 
tion or rejection of that resolution, or of its pro- 
posed substitute. I believe they rest on a better 
foundation: the virtue and good sense of the 
American people. I do also believe, that, if there 
ever was a question which could be considered 
as not a party one, this is that question; notwith- 
standing the efforts of gentlemen to make it so. 
Some local considerations may attach themselves 
to it; for the truth is, that the knowing ones of 
the East have been taken in by some corrupt ones 
from the South; and thus far it may be said to 
possess locality. The case is, that some years ago 
the Government of the United States purchased 
from our sister State of Georgia, then sovereign 
and independent, her right to certain lands claimed 
by her, and lying within her limits, A conven- 
tion was formed between the United States and 
the State of Georgia. By that convention, five 
millions of acres of the said land were set apart to 
satisfy just claims, derived either from the State 
of Georgia itself, or from the power having a 
right to sell, previous to her becoming a State. 

To ascertain which of the claims were just, 
and ought to be admitted agreeably to the inten- 
tion of the contracting parties, and the spirit of 
the convention, the President of the United States 
was authorized to appoint commissioners. By 
virtue of this power, an appointment was made. 
Three persons were selected, pre-eminent for their 
virtues and their talents. The Secretary of State, 
the Secretary of the Treasury, and the Attorney 
General of the United States; men not only pre- 
eminent for their virtues and their talents, but 
holding the highest responsible offices under the 
Government. Men, not only fitted for the ap- 
pointment by these considerations, but from one 
other; they were the very persons who formed 
the convention with the State of Georgia, and 
must be supposed to know the intention of the 
contracting parties, and the spirit of the instru- 
ment. 

These gentlemen, after much investigation, sub- 
mitted to us the result of their labors, accompa- 
nied by an opinion, that justice, and the interest 
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of the United States, required that some compen- | a friend, not a connexion, not a constituent that | 
sation should be made to the persons who are now | have, are interested in the rejection or adoption of 
the immediate applicants. This report was not | this report, or, Mr. Speaker, of any of the other 
acted upon during the last session, and the peti- | claims, I am left free to pursue that course which 
tioners now pray that we will either confirm that | I deem for the public good; and, for one, at least, 
report, that we will permit them to go into a court | of the opponents to the amendment, I am as will- 
to support their claim according to law, or that | ing to submit my public conduct, and my politi- 
we will establish a tribunal ourselves, to determine | cal principles to any tribunal, and as ready to 
on it according to justice. The Committee of | support them here, there, or elsewhere, as any of 
Claims has recommended the latter. To their | its advocates. 

proposition, an amendment has been offered, (and | True republicanism, in my judgment, consists 
which, in my judgmeat, according to order, is | in moderation, in humanity, in Justice, and in 
the only subject now under consideration,) which | honor. Humanity and justice command the re- 
goes not only toa rejection of the report of the | jection of that amendment; the interest and honor 
Commissioners; not only to a rejection of the | of our country support the other, and I trust with 
claim of the applicants; but to a denial to them | confidence that a large majority of this House will 
to go either into a court of law, or before a tribu- obey the sacred mandate. 





| 


nal of justice, to support their claims either atlaw| I repeat, that my object is to protect innocence 
or according to justice. And to this amendment | and to punish vice. if a bill can be formed to 
Iam most decidedly opposed, whatever my vote | afford relief to innocent and distressed purchasers, 
may be on the resolution, or rather upon the bill | it shall have my hearty support; if it goes to the 
which shall grow out of that resolution. That, | protection and encouragement of vice or specula- 
sir, will depend on the provisions of the bill; my | tion, I shall be found in the foremost rank in op- 
object is justice, agreeably to the intention of the | position. I am willing to make the experiment. 
contracting parties. Ifa billcan be formed which | Mr. Nevson said he would not, in imitation of 
shall give relief to innocent and distressed purcha- | the gentleman just sat down, address the passions 
sers, if any such there are, it shall have my hearty | of the members with the sweet-scented flowers of 
support ; if it shall cover fraud or encourage spec- | eloquence, but he would in pee and homespun 
ulation, it shall receive my negative. Mr. Speaker, | language make an appeal to their understandings; 
I have not been induced to make this avowal of | and he hoped tc be able to demonstrate that the 
my sentiments, and of the line of conduct which | present claimants, one and all, were not entitled 
I mean to pursue, in consequence of any of the | to a single foot of the land in question, in point 
extraordinaay observations which I have heard | of national justice, in point of law, and in point 
during this tedious debate; more extraordinary | of equity, and that if Congress granted their re- 
indeed than any which I ever heard, even during | quest they would do an act of high injustice to 
the height of Federal intemperance. I was griev- | the whole body politic of the nation. 
ed to hear them. Sir, during this discussion, this} It astonished me, said Mr. N., to hear the gen- 
hall, into which it is presumed that no one comes } tleman from North Carolina (Mr. Hotianp) ar- 
“whose hands are not clean and whose heart | guing in justification of the Legislature of Geor- 
pure,” has been filled with the sounds of suspi-| gia, which made the fraudulent and villanous 
cion, insinuation, bribery, corruption, treason, rob- | contract with the Yazoo speculators of 1795, and 
bery, and that long catalogue of black crimes, the | were I to go into an argument to prove his mis- 
recollection of which fills the mind with horror, | take, I should be deemed one of the most absurd 
and the mention of which ought to palsy the in- | of mankind. I should be endeavoring to prove 
nocent tongue. A stranger coming within these | what no man will deny. Every gentleman | 
walls would indeed suppose that he had entered | have heard on this floor, except himself, and ev- 
a den of robbers, and not into the sanctuary of the | ery one out of doors, nay even the claimants 
Representatives of a free and virtuous people. themselves, admit the corrupt views of the Legis- 
From whence, I pray you, sir, has this arisen? | lature of 1795, and the fraudulent means em- 
Do gentlemen believe that personal insinuations, | ployed by the speculators ; a justification of such 
acrimonious sayings, and inflated declamation, | a contract coming from that respectable gentle- 
give force to an argument, dignity to a proceed- | man has indeed astonished me. Why, sir, the 
ing, or influence a decision? They may some-| claimants rest their claim upon the ground of 
times wound the feelings of an individual, but | being innocent purchasers, admitting thereby that 
generally give ease or pleasure to those only who | their grantors were rogues. If it be now admit- 
utter them. With me, they pass by as the idle | ted, and I believe it will be admitted by every 
wind which I respect not; or, if they have any | gentleman in this House, except the gentleman 
influence, it is to confirm me in my opinion, by | from North Carolina, that those men calling 
lessening those who resort to them for lack of | themselves the Legislature of Georgia did make 
argument—by lessening the regret which I feel | a fraudulent contract—a contract they were not 
for separating from those with whom, in general, | authorized by the Constitution, nor called upon 
it is my pleasure to act. by the people te make, and which they could not 
Armed, sir, with the convictions of my own | make, with a set of unprincipled men as bad as 
mind, unshielded during my life by others, and | themselves—if it be admitted that the contract 
unconnected during that time in speculation, even | was fraudulent, and made without power, it was 
to the amount of one sous, and believing that not | void ab initio, in fact it never was a contract. 
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the Constitution ? Why, to make good and whole- | swayed from the true balance of public and dis- 


some laws, to advance the happiness and secure 
the prosperity of the citizens. The Legislature 
is to be considered the mere agent of the people, 
not their master. If, as an agent, it made a con- 
tract that was fair, or perhaps feasible, and with- 
in their powers of agency, it would be binding 
upon the principal. Such is the doctrine of 
agency in public as well as in private life. * But 
if I authorize an agent to do certain things for 
my benefit, and he is detected in a combination 


with three or four other rascals making a con- | 
tract to cheat and defraud me of my personal | 
estate, over which I had given him no authority, | 


shall such a contract, though sanctioned with all 


the forms of law, be binding upon me, and shall | 


I lose my estate by their knavery? No, sir, a 


court of justice, law, or equity, would equally | 


scout the idea. Yes, sir, | aver it, and will main- 
tain it, that from the moment the Legislature 
abandoned, or ceased to regard the interests of 
the people, which was the true rule of their con- 
duct, from that moment they ceased to be the 
representatives of the people of Georgia, and all 
their acts done contrary to those interests were 
null and void. 

If the act of 1795 was null and void, as I con- 
tend it was, and as every gentleman but one has 
admitted to be the case, then, I ask, how are the 
present applicants the innocent purchasers they 
claim to be?) Why, sir, if this tract of country, 
which gentlemen tell us contains 50,000,000 or 
40,000,000 of acres, was on and before the year 
1795 the property of the people of Georgia, and 
the Legislature had no right to dispose of the 


same, and the people have never authorized a | 


conveyance, I would ask whose it is at present ? 
Why, sir, it belongs to the people of Georgia; 
the fraudulent claim of the claimants, called the 
Massachusetts’ Mississippi Land Company to the 
contrary notwithstanding. Yet some gentlemen 
hint that the Legislature of 1796 had no right to 
rescind the act of 1795. Sir, they did not rescind 
this act, but passed a law declaratory of the na- 
ture of the act of 1795, that it never was of any 
avail, that it never did exist, that it was void ab 
initio, and that the representatives pretending to 
make it never were vested with any power on 
that subject. And all this is verified by the course 
which was taken by the people afterwards. They 
assembled in convention to revise and alter their 
constitution, and in that constitution they have 
incorporated the declaratory act of 1796, as an 
indelible mark of their approbation. Will gen- 


tlemen say that the people of Georgia have not | 


aright to change or abolish their constitution for 


their own security, or for the promotion of their | 


own welfare? I believe the right will not be 
denied, and they have exercised it. I cannot see 


after this, what ground of law, justice, or equity, | 


the applicants can find to fix their claims upon. 


A great outcry has been made that they are in- | 


nocent purchasers, and ought not to suffer for 
the faults of others. This outery may take ina 
few weak men, but certainly this House, with a 


| tributive justice. The number of innocent per- 
| sons concerned in this transaction may be more 
| or less. I know them not, and have only seen 

the names of two men; these call themselves 
 acete but agents of whom? Agents of the 
| New England Mississippi Land Company. If we 
_could learn the names of the members of this 
| New England ne i Land Company, we 

might, from our persona Teowivian or from com- 
mon report, form some idea of their standing in 
life. But no, sir, they do not present their peti- 
tion on their individual subscription, but artfully 
and cunningly conceal themselves under the cloak 
of their agents; and to be sure, under the cloak 
of those gentlemen’s names, they may talk of in- 
| nocence. I am sorry to say it, but I can knowno 
man when I stand on this floor to pass between 
| the claimants and the people of the United States, 
that it looks too much like trick and concealment. 
All is not fair, or they would be open and above 
board in their application to the National Legis- 
lature. 

I believe if the names of the applicants were 
disclosed, we might find among them some men 
of worth and talents, but I believe, at the same 
time, we should be able to trace the names of 
| some of the greatest and most desperate specula- 
tors, remarkable for their success in preying on 
the indigent. We should very probably find some 
| of those persons in connexion with those who 

preyed upon your Revolutionary soldiers, and ob- 
| tained their final settlement certificates for a 
mess of pottage; the universal abhorrence which 
is now entertained of such characters would con- 
demn their claims, almost unheard to the flames. 
Ah! sir, is there not something deep to be sus- 
| pected when such names are concealed from the 

nowledge of this House? Viewing the subject 
in this light, [ cannot consider the applicants as 
innocent purchasers, but rather as taking this 
color in order to avoid detection. How stands 
the fact? So far as we are informed, a set of 
men, combined from various parts of the Union, 
practised upon a weak and corrupt legislative 
body in Georgia, to get an act or pretended act to 
pass for the disposal of a vast territory—travel to 
the North, and there with others of their associ- 
ates, contrive to change the names of the hold- 
'ers of the property, in order that they may get 
| their heads out of the halter, and leave it upon 

the innocent purchaser to procure what they 
| knew they themselves would never be able to 
|obtain. Ll look upon the case to be something 
like the thief who having stolen a horse, and be- 
'ing likely to be taken, dismounts, and gives the 
horse to an honest countryman he has overtaken, 
| with arequest that he would walk him along the 
road to the next tavern, where he will wait for 
him. So the first set of speculators upon Geor- 
| gia have made a third person an innocent pur- 
chaser, that they may obtain from this House 
what they well knew they never could obtain in 
their own right. I say this looks too much like 
| trickery; but it is, 1 trust, a trick too stale to im- 
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pose upon the Congress of the United States. It 
is, I trust, a trick, sir, as old as the settlement 


of New England itself, and will not pass beyond | 
its boundaries. 
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the North, and the gamesters of the South. For 
this time the South has won; perhaps the North 
may on the next gambling match recover or dou- 
ble their stakes. As to the speculators from the 


But let us take these innocent purchasers on | South, they had the advantage in the toss up; 


their own ground. 
be defined a person who verily believes that the 
party selling, has a fair and legal title to what he | 
is about to dispose of. Now will this cap fit the | 
New England Mississippi Land Company? No, 
sir, it will not. On the very face of the deed 
conveying the land, the brand of the fraud is found. 
Not a man that reads the deed but can see the 
fraud. Was it ever known that when a man buys 
land he is willing to take a special warrantee, 
when he can have a general warrantee? But, sir, 
admitting that such might be the case, was it ever 
known that a man was willing to take a title 
without any warrantee whatever? Nay, worse | 
than no warrantee, that he would, after paying 
his money, consent to stand in the shoes of an- | 
other with all its risks and hazards, of which he 
has not even the smallest knowledge. Was such 
aman to come to you, Mr. Speaker, and make 
you such a proposition for the sale of an estate, 
would you not instantly conceive that the man 
Was a rogue and meant to swindle you out of | 
your money, or that he thought you a fool easily | 
to be imposed upon? If this was not the course 
of thought your mind would pursue, what else | 
could be your opinion of a proposition to stipulate | 
such a covenant as there is recited in the deeds of | 
the New England Mississippi Land Company? | 
Their covenants say that they shall stand in the 

place and stead of the original grantees. If, then, 

the grant was not good in the original grantees, 

how. in the name of common sense, can it be good | 
to those who by express covenant undertake to 
stand in their identical place and stead? If you | 
state, sir, that you have no title, and yet I agree 





to give you money for a conveyance, and oblige | 


myself to stand in your shoes, it is plain that I 
have not purchased any title. This, sir, is plain, 
sound sense, intelligible to every farmer and me- | 
chanic in the United States, as well as the law- 
yers at the bar. This covenant is their deed, and 





it appears to me that the purchasers were willing 
to enter on a gambling speculation of this kind. | 
We will give one hundredth part of the value for | 

our title, be it such as itis. If we lose, we lose | 
ittle, if we win we make a great estate. Sir, this 
spirit leads on to a practice well known to happen 
every day. A man buys a ticket in a lottery, exe 
pecting to win the $50,000 prize. Hundreds and 
thousands engage in the purchase of tickets; yet 
there is but one $50,000 prize; and as all, except 
one, must miss of their aim, they ought and I be- | 
lieve they generally do set themselves down con- 
tented, although disappointed in their expectation. 
So, sir, was the case with the New England Mis- 
sissippi Land Company, they no doubt expected | 
to make twenty times, or a hundred times the 
amount of the money they risked in the Georgia | 
land lottery ; but they have drawn a blank, and | 
ought to be content. Sir, it was nothing more 
than a gambling match between the gamesters of 








}and the Government of this country. 


An innocent purchaser may | they said heads, I win; tails, you lose: they could 


not lose anything for they had nothing at stake, 
A gentleman who I-have in my eye says, he pities 
these people; if he would condescend to take a 
view of them from the elevated stand I have 
taken, he would see little occasion for pity; he 
would no longer view themas innocent purchasers, 
but as gambling speculators, who, having adven- 
tured in a play they did not completely under- 
stand, have lost the game, and now, like gamblers 
ot the lowest degree, they apply to Congress to 


| return them their money. 


The title of these men, as decided by the Com- 
missioners, and as yielded by themselves, is neither 
legal nor equitable; they only claim on the ground 
of policy. Ido not understand that policy. If! 
have a title to an estate, I claim the whole, | 
never compromise. If these persons are entitled 
to the fifty millions of acres, I say in God’s name 
give it them; do not bring them down to five 
millions, or less. When they apply to this House 
for this small pittance of their claim, every one 
must conceive that they do it in consequence of 
a defective title. The men, whose names I have 
seen, are not the kind of men to compound ; I am 
surprised that they would put up with such a 
scanty provision, they generally, I think, exact to 
the last farthing. These innocent purchasers of 
fifty millions of acres of land, who claim your 
pity, and ask for a part of five millions of acres, 
are men, that if I do anything for, it shall be jus- 
tice. What kind of justice would this be con- 


| sidered in common life? My worthy friend from 


Baltimore, sells me goods to the amount of £500; 
I tell him Iam able to pay him the whole, but 
then it will be justice to pay him only £5. What 
would he or the world think of me for such con- 


'duct? Congress, to be sure, is a liberal body; I 


look round this chamber to see the men, who 
make donations; five millions of acres, with ten 
millions of dollars to be given—to whom ?—and 
for what? During the short time I have had 
the honor of a seat on this floor, I have been in 
the habit of presenting petitions, memorials, ap- 
plications, &c., fora number of my old brother 
soldiers, worn down by disease and poverty, who 
have established the liberty, the independence, 
I have 
never seen the Committee of Claims, to whom 
these petitions have been generally referred, re- 
commend the allowance of a single cent; but your 
purse-proud Yazoo speculators are to have ten 
millions of dollars, because they have the pre- 
sumption to ask for it. Otempora! O mores! 

Mr. Stoan.—Mr. Speaker, in the course of 
this debate, the time of the House taken up by 


| the supporters of the resolution has been six hours 
}and thirty-three minutes; and by the opposers 


five hours and two minutes, leaving a balance in 
our favor of one hour and thirty-one minutes. 
Hence, agreeable'to equal justice, it is ourturn now. 
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I shall first observe that none more than I regret 
the great warmth that has appeared in debating 
upon this important subject:—No less important 
than whether the present Congress will in any 
degree sanction an act which a former Congress 


has unequivocally declared to be fraudulent; and | 
therefore to all intents and purposes null and void. | 


This I take to be a true state of the question. 
Respecting the warmth that has appeared, and 
which I acknowledge to have risen to too great a 


height; yet L believe it to have been the product | 


of an honest zeal in the opposers of the resolution, 


from a conviction of the speculative degree of fraud | 


that evidently appears in the Legislature of Geor- 


gia, and the original contractors of 1795; and, | 
therefore, ought to be looked upon with a chari- | 


table eye; more especially when full retaliation 
has been made by the supporters of the resolution. 
Upon this subject, I shall only notice, hereafter, 


some ungenerous allusions made yesterday to my | 


worthy friend from Virginia, (Mr. RanDo.LPs.) 


whose exertions in the sacred cause of liberty ren- | 


dered his name dear to me, long before I had the 
pleasure of a personal acquaintance with him. 

It has been said, that the perpetrators, or at least 
parties to this act, are men of the first respectability 
in the Union. To this I answer, that I do not 
know them; nor do I wish to know any man 
whilst sitting in the seat of jadgment. But, grant- 
ing the fact, does it sanctify theact? Is a fraud- 
ulent act less injurious to the community, for be- 
ing perpetrated by a person or persons that once 
possessed the confidence of the people, or by being 
clothed in purple and fine linen? God forbid that 
ever such a sentiment should have place within 
these walls. 

In the course of this debate, some represented 
the New England speculators as very wise; and 
others have represented them extremely ignorant. 
Permit me also to give my opinion, which is, that, 
if their virtue was equal totheir knowledge, they 
would shine as stars of the first magnitude in the 
firmament of the United States. 

Mr. Speaker, I desire that what [shall say upon 
this subject, may be considered as pointed at 
principles that I conceive to be wrong; and not at 
individuals, otherwise than as those individuals 
espouse and defend such principles. 


Believing,as I do, that speculation has heretofore | 
brought our country to the brink of ruin, I hope | 
charitable allowance will be made, if in my sub- | 
sequent observations I treat the subject (in the | 


opinion of some) too severely. 
An allusion was made yesterday to my friend 


from Virginia, (Mr. Ranpotpn.) which I con-| 


sidered ungenerous ; it was an intimation that he 
had borne no part in the Revolutionary war. Mr. 


Speaker, if patriotism is confined to those only | 
who took an active part in that war, soon, very | 
soon indeed, will patriotism be banished from | 
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| (Mr. Exttot,) from what source the greatest evil 


and injury to republicanism proceeds; viz: from 
such demagogues as the member from Virginia 
before alluded to(Mr. Ranpotpu.) But, Mr. Spea- 
ker, notwithstanding the high ground on which 
that member stands, and his present exalted station, 
from whence he looks down upon the stripling 
and his friends, as one did in days of old upon lit- 
tle David; and notwithstanding his supposed su- 
perior strains of eloquence, in which he has so 
emphatically pointed out the late reign of terror, 
and the proposed union of honest men; as, in this 
happy land of liberty, infallibility is attached to 
none, I shall take the freedom of opposing my 
opinion to his, and say, that not an extreme degree 
of honest zeal for justice—although the same may 
not only have scorched the costly robes of specu- 
lators, but have caused the body to smart—is the 
most dangerous source of evil to these United 
States; but the supporters of speculation, and 
| speculators—those most dangerous enemies of the 
just principles of our Declaration of Independence. 
This is the real source of danger, the Pandora’s 
box from which our greatest national evils have 
and do proceed. 

I cannot boast of being a soldier in the Revo- 
lutionary war, having been educated in a prin- 
ciple that doth not admit of bearing arms; but, 
Mr. Speaker, we have had a second revolution, 
from the powers of a host of speculators, who, as 
[have before mentioned, brought our country to 
the brink of ruin. Of the reign of terror that pre- 
ceded this revolution, 1 can speak experimentally, 
having been threatened with imprisonment, and 
death, for my opposition to the party then in power. 
My wife and tender offspring were terrified with 
| threats of my being executed for high treason, 
| my estate confiscated, and they reduced, from a 

comfortable competency, to poverty and want. 

By whom was this dreadful dilemma, this reign 
| of terror produced? I answer by speculators and 
| their supporters. But a glorious revolution has 
| been effected, not by force of arms, but by the 
| power of truth and reason, those bloodless con- 
| querors, more powerful than the sword! In this 
revolution my young friend from Virginia, before- 
mentioned, borea conspicuous part, and remains a 
zealous supporter of the just principles by which 
it was effected. 

In the course of this debate, preaching has been 
mentioned. [do not mean to pursue that mode, 
but shall nevertheless mention a sentence con- 
tained in that good old book. so frequently quoted, 
but whose excellent precepts are too little regard- 
ed. Itis in the proverbs of Solomon, which 7 
father frequently recommended to my perusal, 
when buta little boy. The author mentions sev- 
eral great evils which in that day were common 
amongst men. I shall mention one great evil, 
which in modern days is common amongst men}; 


within these walls. Yet a little space, until the! that is, for men, after they become vested with 
all-conquering and irresistible scythe of Time will | legislative or executive authority, to countenance, 


cut down all the noble patriots who took an active 


| encourage, and sanction by law, those things 


part therein, and number them with the silent} which they reprobated in others, when they were 


dead ! 


We were also told by amember from Vermont, 


Sth Con. 2d Ses.—37 


in power. Is not this observation verified in the 
United States at this time? We have reprobated 
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the law of primogeniture in England, by which praiseworthy that ever adorned the pages of Ame- 
the land obtained under the feudal system, is re- | rican history, with an act universally acknow- 
tained in a few hands ; also, their chartered bor- | ledged to have originated in fraud; and, as such 
oughs, moneyed aristocracy, &c. And are not we | merits the detestation of every honest citizen, 
encouraging and increasing them? And have we | Yes, Mr. Speaker, when speculators shall be con- 
not already heard within these walls the alarming | signed to the arene they justly merit, the pur. 
doctrine, that a charter once granted cannot be | chase of Louisiana shall be recorded in the book 
disannulled ? of chronicles of the United States, as chief of the 
In this happy country, land is equally divided, | noble,acts of, and under the administration of thai 
and it is evident that in those States where the | great and magnanimous benefactor of mankind 
land is divided into small farms, and generally | our present Chief Magistrate. 
occupied by the proprietors, it is in the highest} I shall now proceed to a brief investigation 0; 
state of cultivation, and most productive. But, | the legality of the Yazoo claims. It has been 
Mr. Speaker, so long as the human species remains | alleged that the Legislature of Georgia had a righ 
liable to corruption, and to be seduced by pride, | to convey the land now claimed by the New 
and an insatiable thirst for riches and power, so | England Mississippi Company. Granted, had the 
long will individuals be striving to destroy this | sale of the land been made honestly to the highes 
equilibrium, on which depend the peace, liberty, | bidder, and upon the most advantageous terms for 
and happiness of mankind. To effect their evil | the benefit of the State, but not in the fraudulen: 
purpose in the United States, the most powerful | manner in which the sale of the land now in dis. 
engines are paper and land speculation. The lat-| pute was made, wherein the Legislature who 
ter of these, though more slow in its operation, is | passed the act were purchasers themselves. |) 
more certain and therefore more dangerous. Itis,| this sentiment I am supported by the highes: 
in my vpinion, the most potent enemy we have to | authority, viz: the Congress of the United States 
encounter, and most likely to produce in future | who have, since the fraudulent, pretended act o 
ages what God grant may never be the case in | Georgia, on which the present claim is founded, 
this Jand, a numerous train of poor tenants, coming | purchased of said State the same tract of land. 
in the most abject manner to my Lord Nightin- | Now, if the sale to the Yazoo companies was jus! 
gale, my Lord Scott, &e. 'and valid, it necessarily follows that any subse- 
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I did not expect, Mr. Speaker, that any member 
on this floor would have undertaken to support 
the principle of speculation, but, as that ground 
has been taken, and the highest authority in the 


| quent purchase by Congress must be invalid, frav- 
' dulent, and unjust, and the United States a party 
| to that fraud. 

Mr. Speaker: Fully convinced that there is no 





United States adduced to support it, viz: the pur- | legal claim, I beg the attention of the House to a 
chase of Louisiana, it becomes necessary to an- | brief investigation of the supposed equity of this 
alyze both the causes and effects of the two cases, | claim. Our passions have been addressed by a 
and thereby discover what analogy or likeness | member from Massachusetts, (Mr. Evusrtis,) in be- 
they bear to each other; and first, let us inquire | half of thousands of innocent sufferers. From this 
what led to the purchase of Louisiana? The best | great number, one case has been selected; and, 
answer to this query will be found in the debates from the ingenuity and usual accuracy of the afore- 
of a former Congress, wherein all the learning, | said member, there is no doubt but, out of so great 
talents, and eloquence of divers members were | a number, he has selected the one best adapted to 
strenuously exerted, and from the length of their | his purpose. Let us analyze this case, and, when 
speeches, I conclude, exhausted, to prove the ab- | reduced to first principles, see what claim there is 
solute necessity of the United States to own the | in it to the equity and justice of this House. [: 
east side of the Mississippi, and the navigation | is a widow, who, we are told, has lost $80,000. 
thereof, alleging that it was the key and door of | By what means? By her husband purchasing as 
our western country; that we had nothing in our | much of this land, at sixteen cents per acre, as 
power to give as an equivalent by way of pur- | amounted to upwards of $60,000; thereby putting 
chase, and, therefore, must take possession of it by | into the pockets of the original speculators more 
force of arms. Was this the case with the New | than $50,000 in one sale, giving about seven times 
England Yazoo speculators, at more than one | the original price for land yet in possession of the 
thousand miles distance? Was it the key or door | Indians. 
through which it was necessary for them to trans-| Hence, it appears that this purchase was no! 
port the produce of their farms? Again, let me | made with a view of settlement, but upon a 
ask, was Louisiana purchased as property only for | principle of speculation. Has this case a claim 
the President and Senate who ratified the treaty, | upon the equity of Congress? No more, in my 
or for every free citizen of the United States? I | opinion,thanany other species of gambling, where- 
suppose the latter, in which opinion Iam sepeset by a widow and children may have been injured 
ed by a law of last session of Congress, declaring | in their property. Such cases, indeed, merit pity ; 
null and void all grants for land, above five thou- | but if Congress undertakes to reimburse every 
sand acres to one person; from which it appears | widow, whose husband has lost his property by 
not to be intended as an article of speculation. gambling, we shall soon have an empty Treasury. 
I shall dismiss this subject with observing, that | It is said there are innocent purchasers. None 
the human mind must turn indignant from a | such,in my opinion, has been made appear. I be- 
comparison of an act the most laudable and most | lieve there are very few, if any; and if any there 
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be, having been injured by swindlers of their own | ted States—as, in the present case, betraying the 


State, to them let them look for redress. 
I shall now proceed to some remarks on the 


narrative of the predisposing causes and sale of the | 
land now in dispute, given by my worthy friend | 


from Pennsylvania, to which, from his usual ac- 
curacy and correctness, I give full credit; and if, 
in the course of my observations, I should bring 
into view the conduct of any who are gone from | 
works to future rewards, I beg the members of this | 
House to bear in mind that the conduct of de- 
ceased persons, connected with the subject in dis- 
pute, was first brought into view by the supporters 
oftheresolution. To proceed: My worthy friend, 
before mentioned, (Mr. Finptey,) has not given 
us an abstruse clue, whereby we may unravel the | 
mystery of iniquity, but presented us with a fair, 

complete, and finished portrait ; he did not present | 
us a key, but himself opened wide the door, and 

presented to our view the nefarious kennel—the 

Pandora’s box—that contained more evil in the | 





same space than was ever before known in the | 
U. States, or I hope ever will be again. He tells | 
us that not the long-legged speculators of the North 
came to Georgia, but the speculators of Georgia 
went to the State of Massachusetts. Who were 
those speculators? The Chief Justice of the Uni- 
ted States and a Senator of the State of Georgia. | 
Does the exalted station of those speculators lessen | 
the fraud? No, Mr. Speaker, but in my opinion 
greatly increases it, and proves beyond a doubt | 
that the Southern and Northern speculators acted 
in concert, and that for years they had been hov- | 
ering over and with eagle eye watching their des- 
tined prey ; and as soon as the Southern vultures | 
found means to strike their horrid talons into it— 
knowing they could not in peace devour it in the | 
South—they swiftly flew with it to their associ- | 
ates in Northern regions, the farthest boundaries | 
of the United States. 
The foregoing portrait exposes clearly to view | 
the whole transaction, and in my opinion fully | 
removes the plea of ignorance, and clearly proves | 
it to have been a long-premeditated and precon- | 
certed plan of the most fraudulent species of spec- | 
ulation that ever disgraced the annals of history. | 
Upon the whole, it appears to me in so monstrous 
and horrid a shape, that I know of no name in| 
modern language by which it can be properly de- 
scribed. I must therefore recur to the language | 
of the ancients, and describe it under the similitude | 
of the great red dragon, which St. John the Di- | 
vine saw, having seven heads and ten horns, who | 
with his tail drew down to the earth a third part | 
of the stars of heaven! Has not this been liter- | 
ally fulfilled in our land? Has not this horrid | 
monster drawn down, from a station where they | 
once shone as stars of the first magnitude, a third | 
art of those entrusted by the people with Legis- | 
lative or Executive authority, even to the earth; | 
insomuch, that, deluded by the glittering appear- | 
ance of worldly pomp and show, and actuated by | 
an insatiable thirst after earthly treasure, they have | 
preferred their own emolument, and the prospect | 
of raising their posterity to opulence and power, 
to the peace, happiness, and prosperity of the Uni- | 


| trust reposed in them, and sacrificing the interests 
| of their constituents, at the shrine of fraudulent 


speculation? I shall conclude with fervent pray- 
ers on behalf of this beloved country that gave 
me birth, that the mighty Angel of Justice may 
speedily lay hold of this dragon, bind him with a 
massy chain, and cast him into the bottomless pit, 
there to remain, not merely one thousand years, 
but for ever and ever! 

Before I sit down, I shall observe, that notwith- 
standing I shall vote against the present resolu- 
tion, if a resolution is introduced for the purpose 
of bringing in a bill appointing commissioners to 
investigate the different claims, and select just 
claims and innocent sufferers’ cases, if any such 
there be, with the proof thereof, to lay before Con- 
gress at their next session, in order to be then pro- 
vided for and finally settled, such a bill shall have 
my support. 

Mr. Finpvey said that, after the attention he 
had experienced in communicating his opinions 
on this subject two days ago, it was with reluc- 


‘tance he called their attention a second time to 


the same question. He would not have done it 
if the opposition had been conducted in the usual 
manner, and if such honorable notice had not been 
taken of himself, while most of his arguments 
remained unrefuted, and some of them wholely 
avoided. His colleague (Mr. Ciay) had lamented 
the want of unanimity in the members from Penn- 


_sylvania, and particularly the want of his own 


vote. Mr. F. said that he did not know how his 


| colleagues would vote till the question should be 


taken. He had never consulted them, nor the 
members of any other State on the subject, nor 
communicated his opinions to but a few of his 
colleagues in private, before the question came 
on. If the members from the State he repre- 
sented had held a meeting on the subject, they 
had not informed him, and he did not believe they 
had; but be that as it may, he would inform the 


| gentleman that he was not sent there to vote on 


either his opinion or theirs, but on his own. That, 
in making up his mind, he could assure his col- 
league that he never had taken greater pains and 
care to free it from prejudices on the subject, 
which he acknowledged had been strong, and to 
examine it in all its aspects by the rules of equity, 
expediency, and national faith; and that he had 
decidedly made up his mind. He hoped his col- 
leagues had done so too. It was a subject on 
which good men might differ in opinion. He had 
not in any manner denounced his colleague for 
voting as he had said he would do, and he did 
not know what authority he had to notice him in 
the manner he had done. If we were obliged by 
the Constitution to be unanimous, it indeed sug- 
gested an idea of economy he had not thought of 
before. The State of Pennsylvania by sendin 

one member to give the votes of eighteen, woul 

produce a considerable saving to the United States 
and he supposed his colleague would do very well 
to give the vote for the whole. Some other re- 
spectable gentleman, he said, had honored him 
with particular attention, but in such a manner 
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as he had too much respect for the character of 
this House and his own character, to follow with 
any remarks. 

Mr. F. said he would not, at this late hour, de- 
tain the House with any observations on the laws 
of Georgia of 1795 and 1796, but would offer a 
few remarks on the title of Georgia to the land 
in question, as it respected these claims. A gen- 
tleman from Virginia, yesterday, (Mr. Hotmes,) 
had read Vattel on the Law of Nations to prove 
that some of the Kings in Europe could not alien- 
ate the royal domains. He begged leave to observe 
that this maxim did not apply to this country, 
which had a common law peculiar to its circum- 
stances. Many of them had vacant land, but this 
land was not considered so much as part of the 
sovereignty, as a source of revenue arising from 
its sale; and the power of disposing of it was 
vested in, and exercised by, the respective Legis- 
latures; and the constitution of Georgia, in this 
respect, was similar to that of the other States. 
None of them had royal domains. Congress had 


repeatedly acknowledged this right in the Legis- | 
lature of the State of Georgia, by soliciting a ces- | 


sion of land to be made by it to the United States, 


and finally by accepting a cession from it, on speci- | 


fied conditions. But being in undisturbed posses- 
sion, was, agreeably to the practice of this country, 
sufficient to protect her grants. 
of the Union had made compromises of territory, 
and transfers, even of inhabitants, from one to 
the other, on the principles of compromise. The 
State of Pennsylvania has done so with all the 
neighboring States. The property of the islands 
of the river Delaware was settled by compromise 
with the State of New Jersey. The boundary 
between Pennsylvania and Maryland had been 
long contested, and was finally settled by com- 

romise in such a manner as that Maryland rights 
or land in Pennsylvania, and Pennsylvania rights 
in Maryland were both protected. But the ac- 
commodation which applies more fully to the 
present case, was made with Virginia. On the 
conclusion of the Indian war which broke out in 
1763, a settlement was formed at Redstone Creek, 


perhaps fifty miles or more within the chartered | 


bounds of Pennsylvania, and the settlers claimed 
to hold under Virginia. It was forbid by the law 
of Pennsylvania to settle that country, and the 
Governor sent as Commissioners General Potter, 
Col. Allison, and Rev. Mr. Steel, to the place, to 
inform them of the title of Pennsylvania and to 
forbid the settling the land, it not then being pur- 


chased from the natives. The respectability of | 


the Commissioners was supposed to give weight 
to the object. They informed the settlers that 


the land belonged to Pennsylvania, and warned | 
them of the danger of persisting in an unlawful | 
claim. This solemn and candid notice had not | 
the desired ‘effect ; citizens from other colonies, | 


and even from Pennsylvania, flocked to that part 
of the territory, professing to hold under the State 


of Virginia. At this time, the government of Vir- 
ginia had given no official titles to the land, but it | 


was well known that the price of land in Virginia 
was much lowerthan in Pennsylvania. Nosuch 


He believed most | 


claim was ever made by the United States to any 
of the territory of Georgia, nor such warning 
given against purchasing or settling the land. 

In a short time after this, however, Lord Dun- 
more. the last Royal Governor of Virginia, opened 
a land office in that country, and issued land war- 
rants at one-tenth of the Pennsylvania price, and 
lesss than one-twelfth of the fees; and at least 
three counties were organized by Virginia, within 
the chartered bounds of Pennsylvania, in which 
only one county court was organized by Pennsy!- 
vania, and the justices of that court were arrested 
while sitting on the bench, ata place near one 
hundred miles within the chartered limits of that 
State, and above seventy miles from the limits 
afterwards made by compromise. The Revolu- 
tionary war commenced. and the settlers under 
the authority of both States, made temporary 
compromises, by which the country was protect- 
ed against invasion and property secured. 

Though there had been contentions between 
the settlers, there had been harmony between the 
States; and after various attempts which had 
failed, before the war with Britain ceased, the two 
| States made a compromise. Pennsylvania gave 
up to Virginia half a degree of her chartered 
| claim, and Virginia gave up to Pennsylvania three 
| organized counties, with their inhabitants. Let 
it not, however, be said that the actual settlers 
alone were secured in their pre-emption right, as 
was usual in Pennsylvania. This was not the 
|case. Those who proved that they held under 
| Virginia, procured patents from Pennsylvania at 
less than one-tenth of the price which those who 
‘held under Pennsylvania had to pay, and those 
who claimed unseated land under Virginia grants 
held their claim. That fine body of land called 
Washington’s Bottom, in Fayette county, above 
forty miles within the present limits of Pennsy]l- 
| vania, has been sold without contest; and about 
the year 1786, General WasutneTon, in the char- 
acter of guardian, recovered seven or eight plant- 
ations by the decision of the State court of 
Washington county, in Pennsylvania, on which 
so many families had made large improvements, 
without suspicion of a prior claim, and there is 
now a claim of the same kind before the supreme 
‘court of Pennsylvania, brought by Craughan’s 
heirs, to a much larger amount. There was a 
| larger amount of land contested between Virginia 
_and Pennsylvania than that which is reserved in 
‘the convention with Georgia and the United 
States to satisfy claims. The claims under Vir- 
ginia had extended into what is now five exten- 
‘sive counties of Pennsylvania. Adding to this 
half a degree of latitude of the chartered claim o! 
Pennsylvania, for about ninety miles of length, 
ceded to Virginia, amounts to much more than 
the residue of the five millions of acres, which 1s 
the greatest amount in question. All this was 
‘amicably settled by compromise, and the sister 
| States continued in harmony and the country was 








settled with respectable citizens. The case, he 
said. which he had mentioned the other day of 
the claims of the settlers at Wyoming, had been 
supposed to teach an opposite doctrine; but the 
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members who were acquainted with the circum- 
stances would acknowledge it did not. They | 
must acknowledge that the most southern bounda- | 
ry of that State, bordering on Maryland and Vir- 
ginia, was settled to the utmost western boundary ; | 
that the northern boundary, which included the | 
Connecticut settlement, was not settled to half 
that extent, or at most, very dispersedly settled ; 
that at least ten or twelve counties on that side 
of the State, laid out by law, could not be organ- 
ized for want of people, and that all the other side | 
of the State east of the Ohio was thickly settled 
and organized long ago, and that several counties 
west of the Ohio are so far settled as to be organ- 
ized on the southwestern boundary; such were 
the different effects of a compromise and a con- 
tinued contest. 

Mr. F. said he had reason to beg pardon of the 
House for calling their attention to so tedious a} 
narrative, and which they might suppose had lit- | 
tle relation to the question; but it was his opin- | 
ion that if the report of the committee and the | 
treaty or convention with Georgia was not car- | 
ried into effect, though he might not live to see it, | 
the examples he had stated would be found to | 
have a bearing on the subject; but on this view 
of ithe could not enlarge, and he hoped his ap- | 
prehensions would not be realized. But he was 
astonished to observe his friends, who on this sub- | 
ject took the other side of the question, depart so | 
widely in their arguments from the question be- | 
fore the House. He said that the laws of Georgia | 
passed in 1789, 1795, and 1796, were certainly not | 
now before the House. The law of Georgia pass- | 
ed in 1789, and the still more extensive, and, he 
believed, from good information, the most corrupt 
sale of 1795, were ali set aside, and they were not 
then called on to decide on a territory as exten- | 
sive as any kingdom in Europe, as the gentleman | 
just sat down (Mr. Stoan, from New Jersey) had | 
alleged. These monstrous speculations had van- 
ished, as many others had done; the whole square 
miles it would contain was but little more than 
was not long since contained in one county 
through which he had to pass going home, but | 
which is now divided into more counties. He said | 
he disapproved of monopolies, but still more of 
rendering all property insecure. He disapproved | 
of such speculations. 

Mr. F. said, though he had had the best oppor- | 
tunities, he had taken no share in those or any | 
other speculations, yet while there is so much land 
in the United States at market, he had found they 
were not attended with all the evils which he had | 
anticipated; they paid high county and road taxes, | 
which they would not have done if they had not | 
been owned by individuals, and no profit could be | 
obtained from them but by sale to actual settlers, 
which could now be done, on easy terms, and 
in small instalments. The foreign companies, 
who held much larger bodies of land in Pennsyl- 
vania than any other, were much more mischiev- 
ous. The poor actual settlers were then dragged 
400 miles to the Federal courts in Philadelphia, 
and from thence to this city, to have their claims 
decided ; and even if they gained the action, they 
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had to part with their plantations to pay their 
own expenses and the attorneys’ fees; this, though 
a great evil, he believed was an incidental one. 
That clause of the Constitution of the United 
States which had been construed to favor this 
practice. he believed was never intended to bring 
municipal cases before the Federal courts, and the 
construction which it had obtained in practice, 
he had no doubt would soon be remedied. He 
acknowledged he might be thought to have wan- 
dered from the subject, but he supposed he would 
obtain an easy excuse from gentlemen on the 
other side, some of whom, in their arguments, had 
scarcely ever touched the point in question. 

This observation might seem harsh, but if time 
would permit, it could easily be substantiated. 
The candor of the gentleman from Maryland, 
(Mr. Necson.) who was up this morning, he said, 
he was sure would induce him to acknowledge 
that, instead of arguing against the obligation of 


‘the convention between the United States and 


Georgia and the law of the United States, where- 
by we are obliged to apply the deposit of the resi- 
due of five mil''ons of acres, or part thereof, to 
satisfy these claims, or to return the land to the 
State of Georgia; he had taken other ground, he 
had collected into one mass all the corruption of 
the Legislature of Georgia yet unpunished by the 
Judiciary of their own State, and all the corrupt 
influence of the original purchasers from that Le- 
gislature, and this gentleman, with others on that 
side of the question, had heaped all the guilt of 
this speculation and of all the speculations, if not 
since the world began, at least from the com- 
mencement of the Revolution, on the heads of 
innocent and honest purchasers, against whom, 
though there was above 1,200 of them, no charge 
of fraud was brought, and whose characters had 
been asserted not only to be unimpeachable, but 
very respectable both in a morai and political 
point of view, by members whose testimony was 
entitled to the highest respect; yet the contrary 
had not only been presumed but argued from as 
an established fact. He acknowledged, however, 
that the gentleman just sat down (Mr. Sioan) 
had admitted this position was not supported by 
any kind of testimony, but had told the House 
that he had found or created a clue out of his own 


| imagination to trace their guilt,and to convince 


him that the people at 1,100 miles distance acted 
inconcert with the corrupt Legislature of Geor- 
gia in preparing a snare for themselves and their 
friends, but the gentleman had not informed the 
House how to trace his imaginary clue; vision- 
ary clues had been mentioned for other purposes 
formerly in Congress, but never traced nor re- 
alized. 

Mr. F. said, that it had been his lot to have 
been in public bodies of different kinds, in the 
State government, and also in the Congress of the 
United States, where party spirit and irritation 
had run very high—where sometimes one party 
preponderated and sometimes another, and where 
parties were nearly equal. But on no question 
before the present had he heard corrupt motives 
ascribed to members who differed in opinion; at 
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no time had he heard members called on to rescue 
their characters from the infamy of corruption ; 
at no time had he heard the trumpet of party spirit 
sounded on the floor of a public body to influ- 
ence a decision of a claim of property ; at no time 
had he heard the opinions or power of another 
branch of the Government brought in as a substi- 
tute for argument; at no time had he heard the 
characters of individual members arraigned, in- 
stead of replying to their arguments, before the 
present occasion. 

During all his opportunity of observation, Mr. 
F. said, party spirit was always exerted about the 
construction of the Constitution, or about the 
measures of Government, and even in such cases 
it was never permitted to be mentioned in argu- 
ment with impunity; but the mention of party 
in the decision on claims of property would have 
been considered as a breach of the rules of order 
and decency by all parties. In times when party 
spirit rose to an alarming height, he never, even 
out of doors, heard of any decision on a claim of 
property ascribed to the influence of party. How- 
ever far one party might charge the other with 
political error, and oppose the political measures 
they pursued, he never had heard the morals or 
the motives of members attacked on the ‘oor of 
the House, but had always observed the most re- 
mote attempt of that kind suppressed by the au- 
thority of the House. 

Mr. F. acknowledged he had been astonished 
at the manner in which the arguments in opposi- 
tion to the report of the Committee of Claims, in 
favor of carrying into complete execution the con- 
vention with the State of Georgia, had been con- 
ducted. These arguments had been uniformly 
applied to cases that had no connexion with the 
question before the House. Whether the Assembly 
of Georgia, in 1789, had made a good bargain or 
a bad one, or whether the succeeding Assembly, in 
defeating that contract, had acted on honorable or 
dishonorable principles; or whether the Assembly 
of 1795, in their law for the sale, had acted so cor- 
ruptly as to vitiate the contracts made under that 
law, though all the other laws made by that same 
Assembly were sustained; or whether the ex post 
facto act of the Assembly of 1796, impairing the 
obligation of contracts contrary to the Constitu- 
tion of the United States, was sufficiently justi- 
fied by necessity, and could annul the former con- 
tracts for a valuable consideration, were questions 
that had never been decided by a court of justice, 
nor had Congress any negative or revisionary 
powers over the laws of Georgia. 

Mr. F. said that the whole question before the 
House arose from the bvok in his hand (the Pres- 
ident’s Message.) In pursuance of a resolution 
of Congress, for that purpose, the President had 
instructed three commissioners appointed by law. 
to treat with the State of Georgia for a cession of 
the territory, or part of it, then possessed by the 
Indians. The State of Georgia had also appoint- 
ed three commissioners on their part to meet with 
the commissioners fully authorized by the United 
States. A convention or treaty of cession was 
made to the United States of fifty-two millions 
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of acres of land, subject to specified conditions; 
five millions of acres of which was appropriated 
to satisfy specific claims; and the residue, after 
compensating those claims, was appropriated to 
satisfy, quiet, and compensate other claims ob- 
tained under any law, or pretended law of Geor- 
gia, and if not so appropriated within one year, 
the lands will revert to the State of Georgia. 

A law was passed in 1803, to carry the conven- 
tion of Georgia into execution, in which the resi- 
due of the five millions of acres, after the specific 
claims were satisfied, are expressly appropriated 
to satisfy, quiet, and compensate the claims in 
question, and the claimants have been, by Gov- 
ernment, invited to release their original claim to 
thirty-five million of acres, and to make proposals 
of compromise, and, in the meantime, to register 
their claims in the office of the Secretary of State. 
At considerable expense they have made propo- 
sals of compromise, and registered their claims, 
and proposals have been made by the authority 
of Government to them ; and these mutual propo- 
sals of compromise have been laid before the Con- 
gress by the President, in order that commission- 
ers may be authorized to settle and adjust the 
claims, and satisfy, quiet, and compensate them, 
on equitable principles. These, he said, were the 
facts on record, and from these facts he consider- 
ed the Government to be under a moral obliga- 
tion to apply the residue of the five millions of 
acres, amounting probably to little, if any, more 
than four millions of acres, and, as a member of 
the House, he was convinced that he was under 
a moral obligation to vote for it. He repeated 
that, agreeably to the opinions of the commission- 
ers, though neither the United States nor the State 
of Georgia were suable in law, and the claimants 
had no direct legal remedy, yet that the interest 
of the United States, the tranquillity of those who 
may hereafter inhabit the territory, and various 
equitable considerations, rendered a compromise 
expedient; a full indemnity is not proposed nor 
sought. 

Some, however, in opposition, had asked, how 
could this interest of the United States be pro- 
moted by it? He would, also, ask if it was not 
the interest of the United States to fulfil her en- 
gagements with good faith? She having never 
purchased or paid for the land in question, but re- 
ceived itas a deposit to be applied to the relief 
of those injured claimants, or to be returned to 
the State of Georgia, whose Legislature had done 
the injury. The State of Georgia made the de- 
posit for the purpose of making some reparation 
for the injury, and lest the United States should 
apply it to her use, had exacted the obligation of 
returning of it if it was not so applied. He con- 
fessed, when: he first saw the conditions of the act 
of cession, he thought this provision expressed an 
unreasonable jealousy of the United States. But 
when he heard gentlemen, when argument failed, 
declaim that, if we applied the residue of the five 
millions of acres for the purposes for which it 
was deposited with Government, and appropria- 
ted by both the mutual act of cession and the sub- 
sequent law of Congress, that we were putting 
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our hands into the public purse, robbing the pub- | isfying twelve hundred respectable and injured 


lie of millions of dollars, &c., he was astonished. | 
He said he would ask these gentlemen if they | 
were convinced, on dispassionate examination, 
that, laying hold on this deposit for the use of the 
United States, would be for their interest ? He 
was persuaded it would not. Thecommissioners 
report that there is above three millions of acres 
adjoining the Mississippi freed from the Indian 
claim, and these settlements had been made long | 
since, and the land office of the United States has 
been open for some time; yet we all know that, 
notwithstanding the great advantages of the situ- 
ation, the lands sell and the country settles very | 
slowly indeed. Compare this with the State of | 
Tennessee, which has now three members in this 
House, and very lately was not known as a State. 
Compare it with the State of Ohio, which lately 
was an Indian hunting ground and seat of war, 
and much more remote from market, and yet this 





claimants and their connexions, who had been in- 
jured by their confidence in the law of a State, 
and in men who stood high in Government, was 
certainly the interest and duty of Congress, when 
it could be done without loss, which it certainly 
could in this case, for the land in question had 
cost the United States nothing, but was a deposit 
from Georgia for that very purpose. 

Mr. F. said, that if by the compromise the 
claimants obtained and accepted of the ninth 
or tenth part of the land which they had pur- 
chased and paid for, they could gain nothing 
by it except by actual settlement; that com- 
pact settlements and improvements made in con- 
sequence of the compromise would increase the 
value and encourage the settlement of the land 
adjoining, and remove the cloud of doubt that 
would hang over the sale of these lands, and would 
also strengthen and enrich the United States in 


wilderness is now grown to a populous State. | the quarter in which it was weakest and most 
He asked why the lands on the Mississippi, with | vulnerable. These considerations had induced 
such superior advantages, did not sell, and the| him to believe that rejecting the amendment 
population increase in some proportion to other moved, by the gentleman from Virginia, (Mr. 
new settlements ?_ The reason to him was plain. | CLaRK,) and agreeing with the report of the com- 
Where the title was clear, where there was no | mittee was for the interest of the United States, 
danger of future disputes, good people would emi- | even if they were under no obligation of law or 


grate and settle their families; where it was not 
so, no Wise man would run the risk of vesting his | 
property, and leaving his family under a cloud of | 
uncertainty. 

The United States have purchased fifty-two | 
millions of acres from Georgia, for which they | 
are to make the payments out of the proceeds of | 
the sales, besides the reserve of five millions of 
acres to satisfy claims against that State. Out of 
this, in the first place, specific claims of actual 
settlers, and some others, are to be satisfied, to 
perhaps more than one million of acres. Georgia 
sold lands to an amount unknown. in 1789, to the | 
Virginia and Carolina companies, for which part | 
payment was received, and in 1796, that State sold 
what the commissioners estimated at thirty-five | 
millions of acres, for which payment was fully 
made, and oe granted in due form, and, by 
the original patentees, sold to others. None of 
these sales have ever been set aside by a court 
and jury, without whose decision no man, under | 
either the Government of the United States or | 
the individual States, can be legally divested of | 
his property. ‘These facts are very generally 
known, and every man of common information | 
knows, that though the claimants cannot have an | 
action against the State of Georgia or the United | 
States, yet they can have an action against any | 
or all the actual settlers on the land which they | 
claim. This apprehension, if it was worse found- | 
ed than it is, would be sufficient to prevent the 
sale and settlement of the land until these claims | 
are settled by compromise, agreeably to the con- 
vention with Georgia, and the usual practice of | 
the other States, and the original claim relin- | 
quished. Experience and observation had taught 





justice. He said he could assure the House that 
he had possessed as strong prepossessions against 
the speculations of Georgia as he thought any 
man could do; that he had examined every aven- 
ue of information respecting the case, and sought 
to find every argument against the claim that his 
judgment and conscience would admit, before he 
had to sit on the solemn and awful seat of judg- 
ment, before he was called to decide on the case, 
a case wherein the faith, the honor, and the future 
peace of the United States, and the fortunes of 
individuals, were deeply interested, but he un- 
doubtedly had endeavored to divest himself of 
every prejudice, of every prepossession. To gen- 
tlemen who had used the unprecedented freedom 
of attacking his motives instead of his arguments 
and of implicating his virtue, he had a right to 


| put the question: Had they divested themselves, 


of all prepossession? Were they influenced by 
no prejudice? But passing this, those attacks, 
without example in any publie body, and not jus- 
tified by any rule of order, had occasioned other 
members to make declarations of their own char- 
acter, which nothing but the singularity of the 
attacks could justify. He thought he was also 
justified in declaring that he had not now, nor 
never had any interest in the Georgia or any other 
speculations, nor had he any friend or relation, to 
his knowledge, that had; and none of the owners 
or agents of the companies, or their friends, had 
attempted to influence his mind on the subject. 
In making this unusual declaration, he was cer- 
tain he would be believed by those who knew him 
best; they knew that he never had evena law- 
suit about land in court in his life. 

Mr. F. said that, if he had not taken so much 


him, he said, that the sooner accommodations of pains to understand the subject as he did, the ar- 
this kind were made, they were the easier and the | guments in opposition to the report of the com- 
cheaper done. He added, that quieting and sat- | mittee and the manner in which the opposition 
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had been conducted, would have given his mind 
a bias in favorof the report. During all his time 
of observation, and he had not been an inat- 
tentive observer, he always found a good cause 
best supported by arguments that had. a close 
analogy to the subject, and candid address to the 
judgment, without inflaming the passions. He 
long had been in the habit, when he came into a 


HISTORY OF CONGRESS. 


1168 


Claims Feprvary, 1805. 


tee of Claims; they, no doubt, do their duty; | 
am simply speaking of the liberty of Congress 
and comparing a Yazoo land speculator with ay 
old soldier. The one asks you for an annuity o| 
forty dollars to make him comfortable in his old 
age ; the other, in all the bustle and gayety of life. 
modestly requests a sop in the pan; give me ten 
millions of dollars, and that will stay my stom. 


court of justice, of judging of the goodness of | ach until dinner is ready; I will call upon you 


the cause by the manner of the arguments; when- 
ever he heard a good attorney use sophistry, or 
arguments that had no real bearing on the sub- 
ject, or have recourse to animated declamation, 


e believed the cause was bad, and in this he had | 


seldom been mistaken. 

He asked, why was all this heat and uncom- 
mon zeal? The gentlemen knew well that no 
public property was at stake, nor any political 
principle proposed to be perverted. They knew 
well that no fraud was proposed to be counte- 
nanced. If the Assemblies of Georgia of 1789 
and of 1795 were corrupt, and committed frauds 


on people at a distance, and sold lands to the | 


amount of forty or fifty millions of acres, that 


monstrous and fraudulent sale would be corrected. | 


The corrupt legislators indeed would not, nor 


had not been punished; but the innocent pur- | 


chasers would—they would not at most get the 
residue of five millions of acres after satisfying 


numerous claims? How can gentlemen say that | 


Wwe propose to reward frauds, when we propose 


only to authorize the President to appoint, no | 


doubt, the three best men that the United States 
can afford, to distribute, not an empire, but the 
residue of the five millions of acres, or part there- 
of, among the innocent and injured purchasers, 
who have, agreeably to the law for that purpose 


provided, made their proposals and registered | 


their claims? Do we doubt the President’s dis- 
cernment and integrity in the choice, or the abil- 
ity and honesty of the Commissioners he will 
choose? For his own part, Mr. F. said, he had 
no doubt of either ; and when he opposed the ful- 


filling the moral and political obligations of the | 


Government with good faith, he would disciaim 
the name and character of a republican. 


Mr. J. Cray requested his friend, Mr. Cuark, | 
to withdraw his amendment, that the House might | 


meet the question at once. 

Mr. Cxark thereupon withdrew the amend- 
ment. 

Mr. Varnum begged permission to set the gen- 
tleman from Maryland (Mr. Netson) right. The 


Committee of Claims had reported a bill, making | 


provision for those who were disabled by known 
wounds received in the service of the United 
States during the Revolutionary war, which bill 
had been twice read, and referred to a Commit- 
tee of the Whole. 

Mr. Netson.—It is true, sir, there is such a bill 
upon your table; but where is the gentleman on 


|next year. We are about giving five millions o 
acres of land to stock-jobbers, speculators, and 
gamblers; this they claim of the liberality of 
Congress. It is an old saying and a true one 
that a man ought to be just before he is generous, 
We have on our table a statement from the See. 
retary of the Treasury, stating that there are |i. 
| quidated claims, justly due from the United State; 
to individuals, to the amount of $290,000; those 
persons are as undoubtedly entitled to the pay- 
ment of their just debts,as Yazoo men are to our 
donations. But, say gentlemen, this is a proper 
subject for you to exercise your liberality on. | 
have no idea of that species of liberality, which 
| takes from the body of the community their pence 
in order to give it away by pounds to individuals. 
| There was a celebrated highwayman in England 
of whom it was said, he robbed the rich to give 
to the poor ; I do not know but his morality wa: 
better than ours, for we are about to rob the poor 
to give to the rich. If we must be generous, for 
Heaven’s sake, let us search for more worthy ob- 
jects ; let us look for the war-worn soldier ; for a 
numerous family in distress, and then I will say, 
be liberal: but no, you will not do that. Recol- 
lect, however, that the blessings of the widow 
and the orphan will be more acceptable to the 
Deity than altars smoking with the blood of hee- 
atombs, 

I am sorry to detain the House so long. I will 
just briefly recapitulate the reasons, why I do not 
consider a compromise of this claim to be con- 
sistent with good policy. Itis not politic to do 
that which is unlawful or unjust; the act of the 
corrupt Legislature of Georgia. of 1795, never had 
any validity; it was void ab initio; the faith of 
the people of Georgia was never pledged; it could 
not be pledged; for the Legislature had no au- 
thority on the subject. If, then, there never was 
a title granted by the Legislature, these innocent 
purchasers could not obtain it; they had also no- 
tice of the fraud, and cannot therefore be deemed 
innocent purchasers. If they had a title, then 
Congress are about to do them injustice, by grant: 
ing them five instead of fifty millions of acres; 
| and lastly, on the score of liberality, they have m 
| claim, for it is not liberal to take from the pock- 
|ets of our constituents money to increase the 
| hoards of speculators. We are appointed guard- 
| jans of the public purse, and it is our duty to pre- 
| vent a public robbery. 
| Mr. Varnum.—I do not mean to impeach the 














this floor that will say the bill will pass? besides, | motives of any gentleman, but wish to assign 
it contains so many clauses, such restrictions and | reasons why I shall vote in favor of the resolu- 
modifications, that I really do not know the man | tions reported by the Committee of Claims. They 
who will be bettered a single cent by it. Iam | are reasons which may exonerate me in the opin- 
not throwing any imputation upon the Commit- | ion of those gentlemen who differ from me on the 
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they are convinced their own motives are pure ; 
that mine are the same, although we differ in the 
yiews which we take of the subject. 

Here Mr. V. recited, in chronological order, all 
the transactions which had taken place since the 
commencement of our Revolutionary war in re- 
Jation to the back lands of the State of Georgia, 
from which he inferred that the Yazoo act of 
1795 was as justifiable as any grant ever made by 
that State, and that the consideration was equal, 
if not superior, to any which she had previously 
obtained. 

With respect to the present claimants, he did 
not conceive they had notice of fraud ; that never 
appeared to him to be the object of the commu- 
nication of the President of the United States to 
Congress, in February, 1795. He said, he would 
give his reasons why he thought that was not the 
object of the communication. We had recently 
been engaged in a very extensive Indian war, the 
flames of which were scarcely smothered, and the 
exposed situation of the western part of Georgia 
was such as to render it at times extremely desir- 
able that Georgia should make a cession thereof 
tothe United States. It would be seen, from a 
perusal of the Message, that the President (Wasu- 
INGTON) deprecated a continuance of that war; 
there is not a word in that Message that points to 
the purchase of the territory by individuals, 

{Here Mr. V. read the Message, and everything 
connected therewith. ] 

At length Congress finally sueceeded in obtain- 
ing this land by the cession of Georgia; and if 
Georgia had no right to dispose of her vacant ter- 
ritory to individuals; neither had she the right 
to dispose of it to the Union. So well convinced 
was Georgia of some lien being held upon the 
property by these and other purchasers, that she 
made a reservation of five millions of acres to be 
distributed among the claimants, under the sound 
discretion of Congress. Mr. V. said, he did not 
believe the United States entitled to any part of 
that five millions of acres, while there were any 
of the claimants of lands under the Government 
of Georgia left uncompensated. Hence, he did 
not conceive the position which had been takena 
fair one; that we are about to put our hands into 
the public purse to reward a gang of speculators ; 
or that we are about to rob the poor to give to the 
rich, He considered Congress as holding these 
five millions of acres merely in trust for those 
whom they may find fairly entitled to it. He 
concurred most heartily in the opinion which had 
been given by the Commissioners, that “sound 
policy requires a compromise.” He had no con- 
cern, no interest in the decision of the question. 
He mentioned this in order to show gentlemen 
that his motives were as pure as their own, al- 
though their votes might differ. 

Mr. Stanron.—Mr. Speaker, I had concluded 
to have satisfied myself by giving a silent vote on 
the amendment offered by a gentleman from Vir- 
ginia, to the report of the Committee of Claims, 
relative to the Georgia lands. But as an attempt 
Was made yesterday by an honorable gentleman 
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present question ; and they will be satisfied, when | of the committee from the State of Kentucky, 


with a view to criminate the conduct of the ma- 
jority of the committee, and in his superabundant 
goodness, to implicate me in a particular manner, 
by inuendoes, that a republican member of the 
committee had gone over to the federal side, it 
becomes necessary for me to reply. Were that 
the fact, 1 shall always take a pride in so doing 
whenever they happen to be in the right. But 
the gentleman is incorrect in his statement; the 
fact is, I never had but one opinion on the subject, 
sir, when your committee met upon the stupen- 
dous speculation which has involved so many 
serious consequences to the safety and honor of 
the nation, and such intemperate discussion ; that 
has wounded the feelings and censured the mo- 
tives of venerable statesmen, whose talents, pa- 
triotism, and uniformity of conduct, in support of 
the rules of morality and sound policy, have never 
been doubted before. Mr. Speaker, when the 
committee met they heard the claimants, and 
those gentlemen from Georgia who opposed the 
claims with great ability. Your committee then 
entered into an investigation of the subject. The 
two honorable gentlemen from Virginia and 
North Carolina opposed the claims of the peti- 
tioners with cogency, to show that the claimants 
had no right in law or equity, and that it was 
both imprudent and impolitic for Goyernment to 
interfere. The honorable gentleman from Ken- 
tucky seemed disposed to decline argument, al- 
though very able. I endeavored to provoke him 
to it, but tono purpose. Sir, the honorable mem- 
ber from Virginia who introduced the amend- 
ment, advanced a doctrine dangerous to the peace 
and welfare of the community, in my opinion. 
That a subsequent Legislature, or Convention, 
possesses a legitimate right of rendering null and 
void the doings of an antecedent one of equal 
constitutional power. Sir, if this pernicious doc- 
trine prevails, I ask where are your boasted liber- 
ties, or that security of our persons and property 
so essentially necessary to our happiness? Gone 
forever! If this abhorrent doctrine should be 
sanctioned by Congress, our laws, however just 
and necessary, passed at the present session, may 
not only be repealed, but their retrospective ope- 
ration rendered anullity. Sir, the idolatrous tenet 
of our Judiciary, who assume the right not only 
of expounding and declaring the law, but also of 
pronouncing what laws are Constitutional, and 
what are unconstitutional—Mr. Speaker, all the 
imported diamonds of the East cannot out-blaze 
the crimson that ought to stain our cheeks, if we 
admit such dangerous maxims. Experience has 
taught us the bad effects of our Judiciary system; ° 
the tenure by which they hold their offices is 
such, that they consider themselves too often in- 
dependent of heaven and earth; it puts the lives 
of our fellow-citizens at hazard. The honorable 
member from Maryland, whose lungs are quite 
equal to his talents, though both eminent, told 
the House he would not speak to their passions, 
but to their understandings. Inthe latter attempt 
he has failed. He then relapsed into censure ; 
paraphrased on the corruption of the Legislature 








1171 


H. or R. 





of Georgia ; that the claimants were speculators 
and swindlers, but without proving his assertions, 
he entertained the House with some funny anec- 
dotes; told us we must be just before we are lib- 
eral. I confess he appeared animated, as though 
he considered himself addressing an ignorant jury, 
and was laboring to ram down their windpipe, 
like a fish, tail foremost, a fictitious evidence. 
The venerable gentleman from New Jersey, whose 
candor and sagacity on most occasions are con- 
spicuous, rose, and after indulging himself in the 
order of the day; declamation and censure against 
speculators, and their fraudulent conduct, as dan- 
gerous to the peace of the community, he gravely 
read an extract from the best of buoks, an account 
of a red dragon, which would undoubtedly devour 
all those concerned in speculation. Sir, I could 
hardly suppose the gentleman serious, when I 
recollected he recently informed me of his inten- 
tion to enter into the business himself. Sir, 1 
hope he will not, lest the red dragon should de- 
vour him, as well as his brethren, the Yazoo 
claimants, and the nation lose his aid in her 
councils, and the State from which he came, a 
useful citizen. Sir, 1 have taken as correct a view 
of the whole ground on which the claims rest, as 
my humble abilities admit, and every inquiry and 
step I have taken, tend to confirm my early im- 
pressions, tpat sound policy dictates the measure, 
not merely because the Commissioners recom- 
mended it in their report made to Congress, and 
in whose talents and integrity, I place the utmost 
confidence, and Congress seems (by their various 
acts) to be disposed to satisfy equitable claims. 
If they shall appear unjust, they will be rejected. 
Sir, it is not for me at this late period of my life 
to quit the field because some of my political 
friends have apostatized from republicanism. I 
do not entertain a shadow of doubt of the correct- 
ness of the position I have taken; I shall perse- 
vere to the end, for such and such only will be 
saved. Sir, I am equally determined to disregard 
the frowns of tyrants, and the more despicable 
wheedlings of sycophants, under whatever garb 
they may appear. This is my political creed. 
This is my ultimatum. So help me God. 

Mr. Van Corttanot called for the reading of 
the resolution reported by the Committee of 
Claims, which being read, as foliows: 

Resolved, That three Commissioners be authorized 
to receive propositions of compromise and settlement, 
from the several companies or persons, having claims 
to public lands within the present limits of the Missis- 
sippi Territory, and, finally, to adjust and settle the 
same in such manner as in their opinion will conduce 
‘ to the interest of the United States: Provided, That 
in such settlement the Commissioners shall not exceed 
the limits prescribed by the convention with the State 
of Gergia. 

Mr. Van CortLanpt then moved to strike out 
the word “finally,” aad to add the following 
clause to the resolution: “ And that the compro- 
‘mise shall not be considered binding on the 
‘ United States, until confirmed by Congress ;” in 
order that the decision might again come before 
Congress, that the doings of the Commissioners 
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might not be binding on the United States until 
confirmed by another Congress. 

Mr. J. Ranpo_rex.—I hope the worthy gentle. 
man from New York will, at my request, consent 
to withdraw his amendment. I ask it, because a 
resolution of a similar nature has been already 
referred to Commissioners appointed on the part 
of the United States, viz: the Seeretary of State, 
the rer of the Treasury, and the Attorney 
General. They were authorized to receive offers 
of compromise from these very claimants, and 
report thereon to the House. They have done it. 
Do we expect to get Commissioners more able; 
men of greater talents; of more sagacity; more 
tried fidelity, or more impartiality than they were ? 
Can you expect to receive propositions of com. 
promise more beneficial than those which have 
been already received? The course which the 
worthy gentleman has pointed out, has been al- 
ready travelled ; those Commissioners have exer- 
cised that very authority which his proposition 
goes to vest ina new board; they have recom- 
mended a course for us to pursue ; they have told 
you that there was fraud in the original contract; 
that it was void ab initio ; they have told you no 
title can be derived under it; yet they recommend 
a settlement. They have, however, stated no rea- 
sons in support of their recommendation. When 
I first read their report, I was filled with unutter- 
able astonishment—finding men in whom I had, 
and still have, the highest confidence, recommend 
a measure, which all the facts and all the reasons 
which they had collected, opposed and unequivo- 
cally condemned. I feel myself wandering back 
into the field of the main question. I meant to 
confine myself simply to oppose the alteration just 
proposed. I may, however, be permitted to say, 
that it has been, if not a well fought field, at 
least, if they prove victorious, to them a dear 
bought victory. 

Mr. Van CortLanpr made an offer so to modi- 
fy his motion as to confine it to striking out the 
word “ finally.” 

Mr. J. Ranvowru spoke against retaining even 
that part. 

Mr. Hucer said he was in favor of the motion 
for striking out, in order that Congress might 
make the final decision, as he conceived that they 
were more competent than any three men, be 
they who they may. He had, on a former occa- 
sion, voted for the examination by the Commis- 
sioners, but he never gave his vote that they 
should finally decide. Congress, on this occasion, 
should be the alpha and omega. 

He was now convinced, from what he had 
seen, that it would be absolutely necessary for the 
General Government to compromise the matter, 
and he thought that it could by no means be done 
so well as by Congress itself. At the last session 
he had voted for a similar amendment, and he 
was anxious that it should obtain at this time. 
The next Congress would be called upon by the 
people, to whom we have made an appeal. If 
they decide against this claim by sending Repre- 
sentatives to this House who are opposed to it, 
let their fiat be the law. 
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Mr. Van Cortianpt hereupon withdrew his 
motion for amending the resolution, which was 
revived by Mr. Hucer, and seconded by Mr. 
Ho.uanD. 

Mr. Jackson said he was opposed to the amend- 
ment. He would prefer joining with the gentle- 
men who were in opposition to the measure rather 
than see this amendment carried. He was fully 
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ford, Ebenezer Seaver, James Sloan, John Smilie, John 
Smith, Richard Stanford, John Stewart, Philip R. 
Thompson, Abram Trigg, Isaac Van Horne, John 
Whitehill, Alexander Wilson, Joseph Winston, and 
Thomas Wynns. 

The resolution was of consequence agreed to. 

Mr. J. Ranpotps.—On this question I have 
nothing more to say than to congratulate my 


convinced that the House of Representatives was | friends on the vote just taken. We are strong in 
totally incompetent to decide upon fifteen hundred | the cause of truth, and gentlemen will find that 
claims, which assumed as many different shapes, | truth will ultimately prevail. When I compare 
It would occupy the sessions of two years, and at | the votes of this session with some of the votes 
last would probably be decided with less equity | of the last, my objections to refer this subject are 
than it would be by Commissioners. He hoped | almost done away. In whatever shape the sub- 
gentlemen would not give their sanction to the | ject may be again brought before the House, it 
amendment, and he hoped the decision would be | will be my duty, and that of my friends, to mani- 
taken on the general question, and that it would | fest the same firm spirit of resistance, and to suf- 
be final. He had no doubt but that Commission- | fer no opportunity to pass of defeating a measure 
ers would be found equal to the task, and that | so fraught with mischief. 
they would not be deterred from doing justice by | _ Mr. Dana moved to refer the resolution to the 
any circumstances which had taken place either | Committee of Claims to report a bill. 
within or without these doors. | Mr. J. Ranpoupn opposed the motion. 

Mr. Hucer requested the yeas and nays might | On a division of the House, Mr. Dana’s motion 
be taken on the question for striking out the word | was carried, when the House adjourned. 
“finally,? but not being supported by the Consti-| [On a subsequent day, a bill was introduced for 
tutional number of members, the question was | compromising the claims; but it was not acted 
put on the amendment, and six members only | upon by the House during the remainder of the 
rose in favor of it. | session. | 

The yeas and nays were then taken on the res- | 
olution of the Committee of Claims, and decided | 
in the affirmative—yeas 63, nays 58, as follows: | 

Yeas—Willis Alston, jun , Simeon Baldwin, Silas; The Speaker laid before the House a letter 
Betton, Phanuel Bishop, Adam Boyd, John Boyle, | from the Secretary of War, transmitting a report 
John Campbell, William Chamberlin, Martin Chitten- | jy relation to sundry claims to land for military 


Monpay, February 4. 


den, Clifton Clagget, Jacob Crowninshield, Manasseh 
Cutler, Richard Cutts, Samuel W. Dana, John Daven- | 
port, John Dawson, John Dennis, William Dickson, 
Thomas Dwight, James Elliot, Ebenezer Elmer, Wil- | 
liam Eustis, William Findley, John Fowler, Calvin | 
Goddard, Gaylord Griswold, Roger Griswold, Seth 
Hastings, William Helms, John Hoge, James Holland, | 
David Hough, Benjamin, Huger, Samuel Hunt, John | 
G. Jackson, Nehemiah Knight, Simon Larned, Joseph | 
Lewis, jun., Henry W. Livingston, Thomas Lowndes, 
Matthew Lyon, Nahum Mitchell, Jeremiah Morrow, | 
James Mott, Thomas Plater, Samuel D. Purviance, | 
Erastus Root, Henry Southard, Joseph Stanton, Wil- | 
liam Stedman, James Stephenson, Samuel Tineert,| 
Benjamin Tallmadge, Samuel Tenney, Samuel That- 
cher, David Thomas, George Tibbits, Killian K. Van 
Rensselaer, Joseph B. Varnum, Peleg Wadsworth, 
Matthew Walton, Lemuel Williams, and Marmaduke | 
Williams. 
Naxrs—Isaac Anderson, David Bard, George Michael 
Bedinger, William Blackledge, Walter Bowie, Robert | 
Brown, Joseph Bryan, William Butler, Levi Casey, 
Thomas Claiborne, Christopher Clark, Joseph Clay, | 
Matthew Clay, John Clopton, Frederick Conrad, John | 
B. Earle, John W. Eppes, Peterson Goodwyn, An- | 
drew Gregg, Thomas Griffin, John A. Hanna, Josiah 
Hasbrouck, Joseph Heister, David Holmes, Walter 








Jones, William Kennedy, Michael Leib, John B. C. | 


Lucas, Andrew McCord, David Meriwether, Nicholas 
R. Moore, Thomas Moore, Roger Nelson, Anthon 


M. Randolph, John Rea of Pennsylvania, Jacob Rich- 
ards, Samuel Riker, Thomas Sammons, Thomas Sand- 





| 


New, Thomas Newton, jun., Joseph H. Nicholson, | 


Gideon Olin, Beriah Palmer, John Randolph, Thomas | 





| services rendered in the late Revolutionary war, 


n pursuance of the act of the nineteenth of March 


i 
last, entitled “An act granting further time for 


locating military land warrants, and for other 
purposes;”’ which were read, and referred to 
Mr. Sournarp, Mr. Greee, Mr. Hastines, Mr. 
Trice, and Mr. Lownpes, to examine and re- 
port their opinion thereupon to the House. 

Resolved, That, during the trial of the im- 
peachment now depending before the Senate, 
this House will attend, at ten o’clock in the fore- 
noon, and proceed on the legislative business before 
the House, until the hour at which the Senate shall 
appoint, each day, to proceed on the trial of the 
impeachment now pending before that body, and 
that the House then resolve itself into a Commit- 
tee of the Whole, and attend the said trial. 

Mr. Finptey, from the committee to whom 


| were referred, on the twenty-eighth ultimo, the 


petition of the members of the Presbyterian Con- 


| gregation in Georgetown, in the District of Co- 


lumbia, reported a bill to incorporate the Trustees 
of the Presbyterian Congregation of Georgetown, 
and for other purposes; which was read twice 
and committed to a Committee of the whole 
House on Thursday next. 

The Speaker laid before the House a letter 
from the Postmaster General, accompanying a re- 
port relative te post roads within the United States, 
which have not produced one-third part of the ex- 
pense of carrying the mail upon the said roads 
during the last year; which were read, and re- 
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ferred to the committee appointed, on the sixth of 
November last ‘‘to inquire whether any, and what, 
amendments are necessary to be made in the acts 
to establish a post office and post roads within the 
United States.” 

A message from the Senate informed the House 
that the Senate is ready to proceed upon the im- 
peachment of Samuel Chase, one of the Associate 
Justices of the Supreme Court, in the Senate 
Chamber; which Chamber is prepared with ac- 
commodations for the reception of the House of 
Representatives. 

The House, then, in pursuance of a resolution 
agreed to this day, resolved itself into a Commit- 
tee of the Whole, and proceeded in that capacity 
to the Senate Chamber, to attend the trial, by the 
Senate, of theimpeachmentagainst Samuel Chase, 
one of the Associate Justices of the Supreme Court 


of the United States; and, after some time spent | 


therein, the committee returned into the Chamber 
of the House, and Mr. Speaker having resumed 
the Chair, Mr. Varnum, from thesaid Committee 
of the Whole, reported that the committee had, 
attended the trial by the Senate of the said im- 
peachment, and that some progress had been made 
therein. 


POTOMAC RIVER. 


Mr. J. Cuay, from the committee to whom 
were referred, on the seventeenth of December 
last, the memorials and petitions of sundry citi- 
zens and inhabitants of the District of Columbia, 


in favor of, and in opposition to, “the building of | 
a bridge across the Potomac river, from the ex- | 


tremity of Maryland Avenue, in the city of 
Washington, to Alexander’s Island, in the said 
river,’ made the following report: 


That doubts had formerly been entertained by some 
of the members of your committee of the right of Con- 
gress to legislate on the subject referred to their con- 
sideration ; but inasmuch as an exercise of power, as 
long as that exercise is uncontroverted, may perhaps 
be considered as deciding the question of right, your 
committee are of opinion that a late law renders an in- 
vestigation of the legitimate powers of Congress in the 
case unnecesaary. The only inquiry is, what would 
be the advantages or disadvantages attending the 
erection of a bridge over the Potomac? 

it appears to your committee that by the proposed 
bridge a saving of several miles of distance over a very 
bad road between the seat of Government and the 
town of Alexandria would be made; that consequently 


the southern mail would be transmitted to and from | 


the city of Washington with greater expedition and 
security than at present; the communication between 


Alexandria and the northern cities would be rendered | 


more easy and safe, and the general interests of the 


commerce of the United States, as far as respects the | 


transmission of mercantile information between the | 


northern and southern sections of the Union, would | 
be much promoted. The commerce of Georgetown, it 
is alleged, will be materially injured by any obstruc- | 
tion which may be caused in the navigation of the | 
river Potomac, and that the erection of a bridge would | 
be an obstruction of such a nature as almost to destroy 
that commerce. That the inhabitants of that town, 
having generally settled there with views connected | 
with the exercise of a mercantile profession those views | 
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would be counteracted, and their property considerably 
diminished in value. Your committee have little doubt 
but that the delay in ascending and descending the 
| river produced by the erection of the contemplated 
bridge would, in some measure, affect the trade 0; 
Georgetown; but that trade is so small that it coul( 
scarcely have any great operation on the value of 
property, or on the prosperity of the town. George. 
town owes its present flourishing state to its vicinity to 
the city of Washington, and not to any commercial 
profit arising from the enterprise of its inhabitants, 
And although some small individual injury might be 
the effect of erecting a bridge, yet that injury would 
| be far more than counterbalanced by the public bene- 
| fits arising from the measure—your committee there. 
fore recommend the following resolution : 

Resolved, That the prayer of the petitioners, that a 
company should be incorporated. for the purpose of 
erecting a bridge over the river Potomac, is reasonable, 
and ought to be granted. 

The report was referred to a Committee of the 
Whole on Wednesday next. 


Tuespay, February 5. 
Ordered, That the bill sent from the Senate. 
| entitled “An act to extend jurisdiction, in certain 





cases, to the State and Territorial courts,” be re- 
committed to a Committee of the Whole to-mor- 
row. 

The bill sent from the Senate, entitled “An act 
in addition to an ‘Act to make provision for per- 
sons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary war,” was read twice 
/and committed to a Committee of the Whole to- 
| morrow. 

Mr. Greaa, from the committee to whom was 
committed, on the twenty-fifth ultimo, the bill 
| sent from the Senate, entitled “An act concerning 
| the mode of surveying the public lands of the 
| United States,” reported the same, withoutamend- 
| ment. 
| Ordered, That the said bill be read the third 
| time to-morrow. 
| A Message was received from the President of 
| the United States transmitting a note and doc- 
uments from the Danish Chargé de A ffairs claim- 
ing, in the name of his Government, restitution 
in the case of the brig Henrich. The said Mes- 
| sage was read, and, together with the papers trans- 
| mitted therewith, as, also, the report and other 
documents made and presented at the last session, 
in relation to the subject-matter of the claim for 
restitution of the said brigantine Henrich, referred 
to the Committee of Claims. 

Mr. CrowntnsHice_p, from the Committee of 
Commerce and Manufactures, to whom were 


i 








| referred, on the fifteenth of November last, the pe- 


titions of sundry inhabitants of the town of Wes- 
terly, in the State of Rhode Island, and of Ston- 
ington, in the State of Connecticut, reported a bill 
to provide for alight-house on Watch Hill Point, 
in the State of Rhode Island; which was read 
twice and committed toa Committee of the whole 
House to-morrow. 

Mr. CRowNINSHIELD, from the Committee of 
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Commerce and Manufactures, to whom was re- 
ferred, on the twenty-first ultimo, a memorial of 


+ Edward Toppan, and others therein named, of the 
- town of Newburyport, in the State of Massachu- 
' setts, merchants, reported a bill for the relief of 
_ Edward Toppan, George Jenkins, and William 


Currier; which was read twice and committed to 
a Committee of the Whole to-morrow. 

On motion, of Mr. Ciark, it was. 

Resolved, That the Secretary of State be di- 
rected to lay before this House an abstract of all 
the evidences of title to lands claimed under any 
act or pretended act of the State of Georgia, passed 
or pretended to be passed, in the year one thousand 
seven hundred and eighty-nine and one thousand 
seven hundred and ninety-five, recorded in his 
office; noting the dates of the instruments, the 
names of the parties, the quantity of land, with 
the species of warranty, and any proviso or con- 
dition that may be annexed. 

The House resolved itself into a Committee of 
the Whole on the bill to authorize the erection of 
a bridge acrossa mill pond and marsh in the navy 
yard belonging to the United States, in the town 
of Brooklyn, in the State of New York. The bill 
was reported with several amendments thereto; 
which were twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

The House resolved itself into a Committee of 
the Whole on the bill to continue in force “An 
act declaring the consent of Congress to an act of 
the State of Maryland, passed the twenty-eighth 
of December, one thousand seven hundred and 
ninety-three, for the appointment of a health offi- 
cer.” The bill was reported with an amendment 
thereto; which was twice read, and agreed to by 
the House. 

Ordered, That the said bill, with the amend- 
ment, be engrossed, and read the third time to- 
morrow. 

The bill for extinguishing certain debts due by 
the United States was considered in Committee 
of the Whole. 

After some time spent in considering the same, 
the Committee rose and reported the bill; but were 
refused leave to sit again. 

On motion of Mr. R. Griswovp the bill was re- 
ferred to a select committee of five, to report. Du- 
ring this transaction Mr. Eppes had read a new 
bill in his place, which went to make immediate 
provision for the debts still due to our Revolution- 
ary soldiers, and invalid pensioners, which it was 
intended should go before the committee just ap- 
pointed. The Speaker said the committee had 
full power to consider the same. 

MISSISSIPPI TERRITORY. 

Mr. Dana from the Committee of Claims, pre- 
sented a bill providing for the settlement of sundry 
claims to lands within the Mississippi Territory. 

The bill was read the first time. 

Mr. J. Cuay moved that it be rejected. 

After a short conversation, the question was 
oe by yeas and nays—yeas 52, nays 58, as fol- 

ows: 


Mississippi Territory—Preservation of Peace. 


Yras—lIsaac Anderson, David Bard, George Michael 
Bedinger, William Blackledge, Walter Bowie, Robert 
Brown, Joseph Bryan, William Butler, Levi Casey, 
Thomas Claiborne, Christopher Clark, Joseph Clay, 
Matthew Clay, John Clopton, Frederick Conrad, John 
B. Earle, John W, Eppes, Peterson Goodwyn, Andrew 
Gregg, Thomas Griffin, John A. Hanna, Josiah Has- 
brouck, Joseph Heister, Walter Jones, William Ken- 
nedy, Michael Leib, John B. C. Lucas, Andrew Mc- 
Cord, David Meriwether, Nicholas R. Moore, Thomas 
Moore, Anthony New, Thomas Newton, jr., Joseph H. 
Nicholson, Gideon Olin, Beriah Palmer, John Rea of 
Pennsylvania, Jacob Richards, Samuel Riker, Thomas 
Sammons, Ebenezer Seaver, James Sloan, John Smilie, 
John Smith, Richard Stanford, John Stewart, Philip 
R. Thompson, Abram Trigg, John Whitehill, Alexander 
Wilson, Joseph Winston, and Thomas Wynns. 
Naxrs—Willis Alston, jun., Nathaniel Alexander, 
Simeon Baldwin, Silas Betton, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Clagett, Jacob 
Crowninshield, Manasseh Cutler, Richard Cutts, Sam- 
uel W. Dana, John Davenport, John Dawson, John 
Dennis, Thomas Dwight, James Elliot, Ebenezer Elmer, 
William Eustis, William Findley, John Fowler, Calvin 
Goddard, Gaylord Griswold, Roger Griswold, Seth Has- 
tings, William Helms, John Hoge, James Holland, 


| David Hough, Benjamin Huger, Samuel Hunt, John 


G. Jackson, Nehemiah Knight, Simon Larned, Joseph 
Lewis, jun., Henry W. Livingston, Thomas Lowndes, 
Matthew Lyon, Nahum Mitchell, Jeremiah Morrow, 
Thomas Plater, Samuel D. Purviance, Erastus Root, 
Henry Southard, Joseph Stanton William Stedman, 
James Stephenson, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, Samuel Thatcher, David 
Thomas, George Tibbits, Killian K. Van Rensselaer, 
Joseph B. Varnum, Matthew Walton, Lemuel Williams, 
and Marmeduke Williams. 

The question was then taken on reading the bill 
a second time at this time, and carried, yeas 59. 

It was then referred to a Committee of the 
Whole. 

On the inquiry of the Speaker for what day it 
should be made the order. 

Mr. Dana moved that it be made the order for 
to-morrow. 

Mr. Lets moved Monday week, in which mo- 
tion he was supported by Messrs. J. CLay, and 
CLARK. 

The question was first put upon Monday week, 
and passed in the negative—yeas 53, nays 59. 

This day week was then named, and disagreed 
to—yeas 55, nays 56. 

Monday next was then named, and disagreed to 
—yeas 55, nays 56. 

Saturday was then named, and disagreed to— 
yeas 52, nays 61. 

Friday was then proposed and agreed to—yeas 
61, nays 51. 

The said bill was then read the second time, 
and committed to a Committee of the whole House 
on Friday next. 

PRESERVATION OF PEACE. 

On the call of Mr. Nicuotson, the bill for the 
more effectual preservation of peace in the ports 
and harbors of the United States, and in the waters 
under their jurisdiction, was taken up in Commit- 
tee of the Whole ; when, after a short debate, the 
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following amendment, previously offered by Mr. | him in resisting, be killed, in a place under the exclu- 
NicHouson in lieu of the second section, and an | sive jurisdiction of the United States, it shall be justified. 
amendment in lieu of the fifth section, were agreed | Amendment in lieu of the fifth section : 
to. The bill so amended was reported and ordered | Sze. 5 And be it further enacted, That whensoever 
to be engrossed for a third reading. any officer of an armed vessel commissioned by any for- 
First amendment in lieu of the second section. eign Power, shall, on the high seas or elsewhere, com- 
Szc. 2. And be it further enacted, That whensoever, | ™t any trespass on any citizen or vessel of the United 
after the passage of this act, any felony, misprision of | States, or any spoliation of the property of any such cit. 
felony, misdemeanor, or breach of peace, shall be com- izen, Or any vexation of trading vessels actually coming 
mitted within the body of a county in any one of the to or going from the United States, it shall be lawfu! 
United States, and any process of law shall be issued | fF the President of the United States, on satisfactory 
under the authority of the State, for the purpose of proof of the facts, by proclamation, forever to interdict 
arresting the offender, if the said offender shall be on | the entrance of the said officer, and of any armed ves- 
board of any foreign armed vessel, in any port or har- sel by him commanded, within the limits of the United 
bor of the United States, and within the jurisdiction of | States ; and if at any time after such proclamation made 
the State, in which the offence was committed, it shall he shall be found within the limits of the United States, 
be lawful for the Governor, or other supreme executive he shall be liable therefor to be arrested, indicted, and 
officer of the State, in which the said offence shall have | PUnished by fine and imprisonment, in any court of the 
been committed, upon due proof thereof, and upon his United States, having competent jurisdiction ; and it 
being satisfied that the ordinary posse comitatus is | *4ll be a part of the sentence that he shall within such 
insufficient to insure the execution of the said process, time after the payment of his fine, and the expiration 
to issue the order, directed to any officer having com- of his term of imprisonment, as the court shall direct, 
. @ . J Tt ‘¢ a 
mand of regular troops, or armed vessel of the United leave the United States, never to return. And if he 
States in the vicinity, requiring him to aid the officer shall return within the limits of the United States after 
charged with the execution of the process, with all the the passing of such sentence, or be found therein, after 
force under his command or such part thereof as may the period limited by the court as aforesaid, he shall 
be necessary, in arresting the offender and all those | 98%!" be liable to be indicted, fined, and imprisoned, at 
giving him aid and countenance in resisting the civil the discretion of the court, Provided always, That u 
authority. And if the said offender shall flee to any the said officer shall also have committed any other of- 
place beyond the jurisdiction of the State, and within fence made punishable by this act, he shall be liable to 
the jurisdiction of the United States, the officer charged prosecution and punishment, the provisions of this sec- 
with the execution of the said process shall be and he tion to the contrary notwithstanding. 
is hereby authorized to pursue the said offender into 
such place, taking with him if necessary the said armed Wepnespay, February 6. 
force and there arrest him, in virtue of the said process. An engrossed bill for the more effectual preser- 
And if the said offender shall flee to and be on board of | yation of peace in the ports and harbors of the 
any foreign armed vessel being in any place beyond the | United States, and in the waters under their ju- 


jurisdiction of the State, and within the exclusive ju- | risdiction. was read the third time. and passed. 
risdiction of the United States, the officer charged with An engrossed bill to authorize the erection of a 


the execution of the said process shall first demand the bridge across a mill-pond and marsh in the nav 
delivery of the said offender, of and from the person or d beloahing te hae United. States in:the com 
persons having charge and command of the said foreign eB cao 8 he § fN Yc gee d 
armed vessel, declaring the authority and cause for of brooklyn, in ¢ . tate of New YX ork, was rea 
which the demand is made; and if the said offender be the third time ; and, on a motion made and sec- 
not delivered according to the said demand, or if the | Bed, recommitted to a Committee of the whole 
officer charged with the execution of the process, be ob- House to-morrow. : : , 
structed in attempting to make the demand, then he | An engrossed bill to continue in force “An act 
shall use all the means in his power by force and arms, | declaring the consent of Congress to an act of the 
to enter on board of the said foreign armed vessel, there | State of Maryland, passed the twenty-eighth day 
to search for and arrest the said offender, and all those | of December, one thousand seven hundred and 
who are with him giving him aid and countenance, in | ninety-three, for the appointment of a health 
preventing and resisting the execution of the said pro- | officer,’”’ was read the third time, and passed. 
cess, and the officer charged with the execution of the A message from the Senate communicated to 
said process shall convey the said offender and deliver | the House a copy of the answer of Samuel Chase, 
him over to the civil authority of the State, to be dealt | one of the Associate Justices of the Supreme 
with according to law; and all those arrested for being | Court of the United States, to the articles of im- 
concerned in resisting the execution of the process peachment exhibited to the Senate against him 
shall be delivered over to the civil authority of the Uni- by this House. 


ted States, and shall be punished in the same manner : . 
as if they had been concerned in knowingly and wil- d aoe = 7% ine Suvees tan wane, pee oe 
fully obstructing, resisting, or opposing any officer of ae r f this H ; d th PP id ies 
the United States, in serving or attempting to serve any oa yea) of this rouse, to conduct the sa 


warrant or other legal or judicial writ issued under the : f L he H ae 
authority of the United States. Butif any ofthose con- |, 09 motion o Mr. Lets, the House reso seer 
cerned in making the arrest be killed in a place within | itself into a Committee of the Whole on the bil 


the exclusive jurisdiction of the United States, those | in addition to an act entitled an act to promote 
engaged in resisting the civil authority shall be punished | the progress of the useful arts, and to repeal an 
as in case of felonious homicide; and if the person | act heretofore enacted for that purpose. 

charged with the offence, or any of those concerned with} Mr. Leis moved to strike out the first section 
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of the bill, in order to try the sense of the House | tars contained in the said articles; and do submit to 
on the principle upon which it was founded, viz., | the judgment of the House, their opinion, that, for 
to make a general provision for the extension of | avoiding any imputation of delay to the House of Rep- 
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patent rights under certain modifications to twen- 
ty-one years instead of fourteen years, which the 
existing laws provide for, and with a view to 
make special provision for the case of Oliver 
Evans, the great improver of machinery in mer- 
cantile mills, &e. 

After some discussion, the first section was 
struck out, and the Committee rose and reported 
progress ; and, on the question, Shall the Com- 
mittee of the Whole have leave to sit again? the 
motion was lost. 

It was then moved to refer the bill, together 
with the petition of Oliver Evans, to the Com- 
mittee of Commerce and Manufactures, and on 
the question, the motion was lost. The question 


on engrossing was also lost; so the bill was re- | 


jected. 

The House resolved itself into a Committee of 
the Whole on the report of the Committee of 
Commerce and Manufactures of the twenty- 
eighth ultimo, to whom were referred, on the 
ninth and sixteenth of November last, the peti- 
tions and memorials of a number of merchants, 
traders, and farmers, on the waters of the Roanoke 
and Cashie rivers. in the district of Edenton, and 
State of North Carolina; and, after some time 
spent therein, the Committee rose and reported to 
the House their disagreement to the same. 

The House then proceeded to consider the said 
report ; and the resolution contained therein, being 
twice read, in the words following, to wit: 

Resolved, That it is inexpedient to make Plymouth, 
in North Carolina, a port of entry : 

The question was taken that the House do con- 
cur with the Committee of the whole House, in 
their disagreement to the same, and resolved in 
the affirmative. 

A motion was then made and seconded that the 
House do come to the following resolution : 

Resolved, That it is expedient to make Plymouth, 
in North Carolina, a port of entry : 

Ordered, That a bill, or bills, be brought in, 
pursuant to the said resolution; and that the 
Committee of Commerce and Manufactures do 
prepare and bring in the same. 


JUDGE CHASE. 

Mr. Joun Ranvotpu, from the managers ap- 
pointed toconduct the impeachment against Sam- 
uel Chase, one of the Associate Justices of the 
Supreme Court of the United States, to whom 
was, this day, referred the copy of an answer oi 
the said Samuel Chase, to the articles of im- 
peachment exhibited to the Senate against him 
by this House, made a report; which he delivered 
in at the Clerk’s table, where the same was read, 
and is as follows: 

“That they have considered the said answer, and 
do find that the said Samuel Chase has endeavored to 
cover the crimes and misdemeanors laid to his charge, 
by evasive insinuations, and misrepresentation of facts; 
and that the said answer does give a gloss and coloring, 
utterly false and untrue, to the various criminal mat- 


resentatives, in a case of so great moment, a replication 
| be, forthwith, sent to the Senate, maintaining the 

charge of this House; and that the Committee had 
| prepared a replication accordingly, which they here- 
| with report to the House, as follows : 

“The House of Representatives of the United States 
have considered the answer of Samuel Chase, one of 
| the Associate Justices of the Supreme Court of the 
United States, to the articles of impeachment against 
| him by them exhibited, in the name of themselves 

and of all the people of the United States; and observe, 
“That the said Samuel Chase has endeavored to 
_cover the high crimes and misdemeanors laid to his 
charge, by evasive insinuations, and misrepresentation 
of facts; that the answer does give a gloss and color- 
ing, utterly false and untrue, to the various criminal 
matters contained in the said articles; that the said 
Samuel Chase did, in fact, commit the numerous acts 
| of oppression, persecution, and injustice, of which he 
stands accused ; and the House of Representatives, in 
full confidence of the truth and justice of their accusa- 
| tion, and of the necessity of bringing the said Samuel 
| Chase to a speedy and exemplary punishment, and not 

doubting that the Senate will use all becoming dili- 
| gence to do justice to the proceedings of the House of 
| Representatives, and to vindicate the honor of the na- 
| tion, do aver their charge against the said Samuel 


| Chase to be true; and that the said Samuel Chase is 
| guilty in such manner as he stands impeached ; and 
that the House of Representatives will be ready to 
| prove their charges against him, at such convenient 


| time and place, as shall be appointed for that purpose.” 


On motion of Mr. J. Ranpouipn the House took 
the said replication into consideration. 

Mr. R. GriswoLp moved to commit the same 
to a Committee of the whole House. 

Mr. Exuior supported, and Mr. J. RanDoLPH 
opposed the motion. 

The question being put, the same was rejected. 

Mr. Dennis moved to amend the replication 
by striking out therefrom after the words “and 
observe,” the following words : 


“That the said Samuel Chase has endeavored to 
cover the high crimes and misdemeanors laid to his 
charge, by evasive insinuations, and misrepresentation 
of facts; that the said answer does give a gloss and 
coloring, utterly false and untrue, to the various crimi- 
nal matters, contained in the said articles.” 


The question was taken on this motion, by yeas 
and nays, and lost—yeas 41, nays 70, as follows: 

Yras—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Jacob 
Crowninshield, Manasseh Cutler, Richard Cutts, Sam- 
uel W. Dana, John Davenport, John Dennis, Thomas 
Dwight, John B. Earle, James Elliot, Calvin Goddard, 
Thomas Griffin, Gaylord Griswold, Roger Griswold, 
Seth Hastings, John Hoge, David Hough, Benjamin 
Huger, Samuel Hunt, John G. Jackson, Joseph Lewis, 
jr-, Henry W. Livingston, Thomas Lowndes, Nahum 
Mitchell, Thomas Plater, William Stedman, James 
Stephenson, Samuel Taggart, Benjamin Tallmadge, 
Samuel Tenney, Samuel Thatcher, George Tibbitts, 
Killian K. Van Rensselaer, Joseph B. Varnum, Peleg 
Wadsworth, Lemuel Williams, and Thomas Wynns. 

Nays— Willis Alston, jr., Nathaniel Alexander, Isaac 
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Anderson, David Bard, George Michael Bedinger, Wil- 
liam Blackledge, Walter Bowie, Adam Boyd, John 
Boyle, Robert Brown, Joseph Bryan, William Butler, 
George W. Campbell, Levi Casey, Thomas Claiborne, 
Christopher Clark, Joseph Clay, John Clopton, Frede- 
rick Conrad, John Dawson, Peter Early, John W. 
Eppes, William Findley, John Fowler, Peterson Good- 
wyn, Andrew Gregg, Joseph Heister, David Holmes, 
Walter Jones, William Kennedy, Nehemiah Knight, 
Simon Larned, Michael Leib, John B.C. Lucas, Mat- 
thew Lyon, Andrew McCord, William McCreery, Da- 
vid Meriwether, Nicholas R. Moore, Thomas Moore, 
Jeremiah Morrow, Anthony New, Thomas Newton, jr., 
Joseph H. Nicholson, Gideon Olin, John Randolph, 
John Rea of Pennsylvania, John Rhea of Tennessee, 
Jacob Richards, Samuel Riker, Ceasar A. Rodney, 
Erastus Root, Thomas Sammons, Thomas Sandford, 
Ebenezer Seaver, James Sloan, John Smilie, Richard 
Stanford, Joseph Stanton, David Thomas, Philip R. 
Thompson, Abram Trigg, Philip Van Cortlandt, Isaac 
Van Horne, Matthew Walton, John Whitehill, Mar- 
maduke Williams, Alexander Wilson, Richard Winn, 
and Joseph Winston. 


And then the main question being taken that 
the House do agree to the said replication, it was 
resolved in the affirmative—yeas 77, nays 34, as 
follows: 


Yeas— Willis Alston, jr., Nathaniel Alexander, Isaac 
Anderson, David Bard, George Michael Bedinger, 
William Blackledge, Walter Bowie, Adam Boyd, 
Robert Brown, Joseph Bryan, William Butler, George 
W. Campbell, Levi Casey, Thomas Claiborne, Chris- 
topher Clark, Joseph Clay, John Clopton, Frederick 
Conrad, Jacob Crowninshield, Richard Cutts, John 
Dawson, Peter Early, John W. Eppes, William Find- 
ley, John Fowler, Peterson Goodwyn, Andrew Gregg, 
Joseph Heister, James Holland, David Holmes, John 
G. Jackson, Walter Jones, William Kennedy, Nehe- 
miah Knight, Simon Larned, Michael Leib, John B. C. 
Lucas, Matthew Lyon, Andrew McCord, William Mc- 
Creery, David Meriwether, Nicholas R. Moore, Thomas 
Moore, Jeremiah Morrow, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, John 
Randolph, John Rea of Pennsylvania, John Rhea of 
Tennessee, Jacob Richards, Samuel Riker, Cesar A. 
Rodney, Erastus Root, Thomas Sammons, Thomas 
Sandford, Ebenezer Seaver, James Sloan, John Smilie, 
Richard Stanford, Joseph Stanton, David Thomas, 
Philip R. Thompson, Abram Trigg, Philip Van Cort- 
landt, Isaac Van Horne, Joseph B. Varnum, Matthew 
Walton, John Whitehill, Marmaduke Williams, Alex- 
ander Wilson, Richard Winn, Joseph Winston, and 
Thomas Wynns. 

Nars—Simeon Baldwin, Silas Betton, John Camp- 
bell, William Chamberlin, Martin Chittenden, Manas- 
seh Cutler, Samuel W. Dana, John Davenport, John 
Dennis, Thomas Dwight, James Elliot, Calvin God- 
dard, Thomas Griffith, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, John Hoge, David Hough, Sam- 
uel Hunt, Joseph Lewis, jr.. Henry W. Livingston, 
Thomas Lowndes, Nahum Mitchell, Thomas Plater, 
William Stedman, James Stephenson, Samuel Tag- 
gart, Benjamin Tallmadge, Samuel Tenney, Samuel 
Thatcher, George Tibbits, Killian K. Van Rensselaer, 
Peleg Wadsworth, and Lemuel Williams. 


Resolved, That the replication annexed to the 





half of this House; and that the managers be in- 
structed to proceed to maintain the said replica- 
tion at the bar of the Senate, at such time as shal! 
be appointed by the Senate. 

Ordered, That a message be sent to the Senate 
to inform them that this House have agreed to a 
replication, on their part, to the answer of Sam- 
uel Chase, one of the Associate Justices of the 
Supreme Court of the United States, to the arti- 
cles of impeachment exhibited to the Senate 
against him by this House, and have directed the 
managers appointed to conduct the said impeach- 
ment to carry the said replication to the Senate ; 
and to proceed to maintain the same at the bar of 
the Senate, at such time as shall be appointed by 
the Senate. 





Tuourspay, February 7. 


The Speaker laid before the House a certifi- 
cate of the Secretary, Comptroller, and Treasurer, 
of the State of New York, relative to the election 
of Georcs CuiINnTON, jr., to serve as a member of 
this House for the said State, in the place of Sam- 
veL L. Mircaity, appointed a Senator of the 
United States; which was read, and ordered to 
be referred to the Committee of Elections. 

The bill sent from the Senate, entitled “An act 
concerning the mode of surveying the public lands 
of the United States,” was read the third time. 
and passed. 

Mr. Larrimore, from the committee to whom 
were referred, on the eighth and fourteenth of No- 
vember last, the memorials and petitions of the 


Board of Trustees of Jefferson College, in the 


Mississippi Territory of the United States, and 
of William Dunbar, an inhabitant of the said 
Territory, presented to this House during the 
present and at the last session of Congress, made 
areport thereon; which was read, and referred 
to a Committee of the Whole to-morrow. 

The House resolved itself into a Committee of 
the Whole on an engrossed bill to authorize the 
erection of a bridge across a mill pond and marsh, 
in the navy yard belonging to the United States, 
in the town of Brooklyn, in the State of New 
York, recommitted to the said Committee on the 
sixth instant. The bill was reported with an 
amendment thereto; which was twice read, and 
agreed to by the House. 

The bill, as amended, was then read the third 
time and passed. 

The House resolved itself into a Committee of 
the Whole on the bill to appropriate a sum of 
money for the purpose of building gun-boats. The 
bill was reported without amendment, and ordered 
to be engrossed, and read the third time to-morrow. 

A message from the Senate informed the House 
that the Senate will, this day, at two o’clock, meet 

in the Senate Chamber, and proceed on the trial 
| of Samuel Chase. 

Mr. Crowninsaiecp, from the Committee of 
Commerce and Manufactures, to whom were com- 
'mitted on the twenty-third ultimo, the amend- 








report of the managers, be put into the answer | ments proposed by the Senate to the bill, entitled 
and pleas of the aforesaid Samuel Chase, on be- | ‘An act for carrying into more complete effect 
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the tenth article of the Treaty of Friendship, | 

Limits, and Navigation, with Spain,” made a 

report thereon ; which was read, and considered : 
hereupon, 

Resolved, That this House doth agree to the 
said amendments. 

A message from the Senate informed the 
House that the Senate have passed the bill, enti- 
tled “Anact authorizing the Postmaster General 
to make a new contract for carrying the mail 
from Fayetteville, in North Carolina, to Charles- 
ton, in South Carolina,” with amendments; to 
which they desire the concurrence of this House. 
And that the Senate will, to-morrow, at twelve 
o'clock, proceed to the trial of Samuel Chase. 


POST ROADS. 


The House resolved itself into a Committee of | 
the Whole on a motion of the seventh of Decem- 
ber last, respecting “the establishment of a post 
road from Knoxville, in the State of Tennessee, 
to the settlement on the Tombigbee river, in the 
Mississippi Territory, and from thence to New 
Orleans ; also, for the establishment of a post road 
from Georgia to the settlements on the Tombig- 
bee, to intersect the former road at the most con- 
venient point between Knoxville and the Tom- 
bigbee ;” to which Committee of the whole House | 
were also referred on the tenth of the said month 
of December, and on the first instant, the report | 
of a select committee, and a Message from the | 
President of the United States, on the same | 
subject. 

Mr. G. W. Campset observed, that having | 
introduced this resolution, he would very briefly | 
state some of the reasons that induced him to do 
so, and the grounds upon which he expected the | 
committee to adopt it. He stated the object of | 
the measure to be two-fold. 1st. To obtain a di- 
rect route for the transportation of the mail from 
Knoxville, and also from Georgia, to the Tombig- 
bee settlements, and thence to New Orleans, in | 
order to facilitate the communication with those 
places by means of the mail. And 2d. Toopena | 
communication from East Tennessee to the same 
places for commercial purposes. This measure, 
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river, with the Tallapoosa, where they form the 
Alabama and about twenty miles from the Tuck- 
abatchee settlements, two hundred and twenty 
miles. From thence to Fort St. Stephen’s on the 
Tombigbee river, about one hundred miles; and 
thence to New Orleans, a direct course, about one 
hundred and fifty miles, making in all five hun- 
dred and three miles; and the largest calcula- 
tions, as I had been informed, made by the Post- 
master General, of this road from Knoxville to 
New Orleans, was five hundred and fifty miles ; 
making very little more than half the present 
route. Add to this the distance from Washing- 
ton to Knoxville, according to the estimated post 
route, five hundred and forty-seven miles, and the 
whole distance from Washington to New Or- 
leans, passing by Knoxville—and from thence the 
proposed route will be about one thousand and 
fifty miles. This saving of between four and five 
hundred miles, in transporting the mail from 
Knoxville to New Orleans, is certainly a very im- 
portant object to all those who may communicate 
with the latter place, by means of this route. This 
road is still more necessary, for the purpose of af- 
fording a communication from East Tennessee to 
the settlement on the Tombigbee, or the eastern 
parts of the Mississippi Territory. The only mode 
of communication at present with that country, is 
by the post road already stated, by Nashville to 
Natchez, seven hundred—and thence to the Tom- 
bigbee, about two hundred ; making nine hundred 
miles. Whereas the real distance along the pro- 
posed route, as has been stated, will not exceed 
three hundred and fifty, or at most between that 
and four hundred. 

The effect of this circuitous route is, at present 
to cut off the communication, almost entirely, with 
that country. 

But the second object for which we wish this 
road opened, viz: for commercial purposes, is still 
more important to our citizens; and is essential 
for the prosperity of our country. 

The only mode by which the people of that 
country can, at this time, convey their produce to 
market, is by boating it down the river Tennes- 
see into the Ohio, then along that to the Missis- 


he said, was important to the citizens of East Ten- | sippi, and down that river to New Orleans. Our 
nessee, in both those points of view. The mail | boatmen employed in this trade are obliged to re- 
was conveyed at present, he observed, by a cir- | turn by land, as the same boats that carry produce 
cuitous route, from Knoxville to Nashville, two | down those rivers, cannot ascend them, and there 
hundred miles, thence to Natchez, at least five | is but little navigation yet, in boats of any kind, 
hundred miles, and thence to New Orleans, nearly up those waters into the State of Tennessee ; and 
three hundred miles; making in the whole, from | no boats of any considerable burden can pass up 
Knoxville to New Orleans, one thousand miles. | the river Tennessee, through the Muscle Shoals, 
Whereas the distance from Knoxville to New| to the eastern part of the State. The only route 
Orleans by the route proposed to be opened, | by which those boatmen can now return from 
would not much, if any, exceed five hundred. A | New Orleans, is that already stated, on which the 
gentleman of undoubted veracity, who resided | mail is conveyed, being between four and five 
some years in the country through which this| hundred miles more than they would have to 
road will pass, in the service of the Government, | travel by the proposed route. The present road 
estimates this route in the following manner: | also passes over the Cumberland mountain, a part 
From Knoxville to Tellico, thirty-three miles.| of which is very bad, and a wilderness at this 
This part of the route passes through a settled | part of the route, subject to the Indian claim, of 
country, and is at present a good road. From ewern seventy and one hundred miles, without 
Tellico, to a place called the Hickory Ground, in | inhabitants. It also passes through another wil- 
the Creek Nation, near the junction of the Coosa | derness between Nashville and Natchez, subject 
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to the Indian claim, of about four hundred miles, 
a considerable part of which is stated to be very 
bad road in winter, and that there are many large 
water courses to be passed. The difficulties are 
so great that few of our citizens are willing to 
embark in this trade, and our farmers, having no 
convenient vent for their surplus produce, have 
little or no inducement to industry beyond what 
may be necessary to produce the ordinary sup- 
plies of subsistence. This ina very great degree 
retards the progress of agriculture, and conse- 

uently the prowpeess of our country. It is there- 
fore hoped that this House will feel disposed to 
encourage the arming interests of our infant 
country by removing those obstacles to its prog- 
ress that the State authority is incompetent to 
effect, and that prove so materially injurious to 
the interests of our citizens. Here it may be 
proper to remark that this proposed road, so far 
as it is desired to be established by this measure, 
passes through a country belonging entirely to 
the United States, except about sixty miles, and 
most of it subject to the claim of Indian tribes, 
being the Mississippi Territory until it enters West 
Florida, or Orleans Territory. This distance of 
about sixty miles alluded to, is from Tellico, on 
the frontiers of the settlements in East Tennes- 
see, to a point beyond the south boundary of that 
State in the State of Georgia, and near the lim- 
its of the Mississippi Territory, being also subject 
to the Indian claim. A road has already been 
authorized to be opened in this direction ; has 
been viewed and designated by commmissioners 
appointed for that purpose from our State, at the 
expense of the State, and it is expected, by this 
time, has been opened, being designed to afford 
us a communication with the State of Georgia. 
This road will answer the proposed route—at 
least as far as the limits of our State—being, as 
before stated, about sixty or sev*nty miles from 
Tellico, and about one hundred from Knoxville. 
There will therefore remain only about one hun- 
dred miles (or very little more, if any,) to be 
opened, to the point at which the road, proposed 
from Georgia will intersect this route. From 
this view of the subject, it will appear we do not 
require the United States to be at any expense in 
opening a road within the limits of the State of 

ennessee, but only to open it through a country 
belonging exclusively, except the Indian claim, 
to the United States. With regard to the roads 
peepee to be opened from Georgia to the Tom- 

igbee settlements, so as to intersect the former 
road at the most convenient point between Tel- 
lico and the said settlements, what has been ad- 
vanced to show the necessity of the former road 
will apply with equal force to this. The only 
route by which the people of Georgia can at pres- 
ent communicate with New Orleans, by means of 
the mail, or travel to that place along any author- 
ized road, is that already stated, from Knoxville; 
thence by Natchez to New Orleans; and the peo- 
ple, even on the frontiers of that State, have to 
travel nearly three hundred miles to Knoxville to 
take this route, and are not then much, if any, 
nearer New Orleans than when they set out. This 
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lina great degree cuts off this communication with 
that country. The read proposed to be opened 
from Georgia, according to the best information, 
will intersect the road from Knoxville, near th, 
junction of Coosa and Tallapoosa rivers,and abou 
/ two hundred miles, or somewhat more, from the 
latter place—of which, as already stated, one 
| hundred miles at least are opened, and only abou 
one hundred remain to be opened. The country 
through which the road from Knoxville will pass, 
is represented, by those who are acquainted wit) 
it, and who have resided many years among the 
Indian nations that inhabit it, to be a fine, open 
country, generally dry, without being broken by 
any mountains, and very few streams of any con- 
siderable size to be crossed, and no large river: 
until you arrive at the Tombigbee. It will pass 
along the high lands that lie between the waters 
falling into the Tennessee river, and those tha 
|are discharged into the Coosa and Alabama riv. 
| ers, and will require but little expense to be made 
a good road. We hope, therefore, upon viewing 
all those circumstances, Congress will agree \ 
afford us the aid we require, and which is essen- 
tially necessary, to enable us to resort to the on); 
market that will compensate our farmers for their 
industry, encourage agriculture and commerce 
and promote the prosperity of our country. 

When Mr. W. had concluded, the Committee 
rose and had leave to sit again. 

The House resolved itself into a Committee o' 
the Whole on the report of the Committee oi 
Claims, of the twenty-second ultimo, on the pe- 
tition of Alexander Scott, of the State of Sout! 
Carolina, on behalf of himself and others. Ani 
after progress, the House adjourned. 





Fripay, February 8. 


Mr. Nicuotson, from the committee to whom 
was referred, on the twenty-second ultimo, a me- 
morial of the delegates appointed by various sec- 
tions of the District of Colgate. reported a bill 
farther additional to, and amendatory of, an act, 
entitled “An act concerning the District of Co- 
lumbia ;” which was read twice, and committed 
to a Committee of the Whole on Monday next. 

Mr. Nicuo son, from the same committee, al: 
reported a bill supplementary to an act, entitled 
“An act more effectually to provide for the or- 
ganization of the militia of the District of Co- 
lumbia ;” which was read twice, and committed 
to a Committee of the Whole on Monday next. 

An engrossed bill to appropriate a sum of mo- 
ney for the purpose of building gun-boats, was 
read the third time, and passed. 

Mr. Lownpes, one or the members for the 
State of South Carolina, }resented to the House 
an act of the Legislature of the said State, passed 
the twenty-first of Decembey, one thousand eight! 
hundred and four, entitled “An act to authorize 
the City Councilof Charleston, with the consent 
of Congress, to impose and levy a duty on the 
tonnage of ships and vessels, for the purposes 
therein mentioned ;” which was read, referred (0 
Mr. Lownpes, Mr. Eustis, Mr. Joseru C.ay, 
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Mr. McCreery, and Mr. Newron, to examine 
and report their opinion thereupon to the House. 

Mr. Morrow, from the committee appointed 
on the seventh ultimo, presented a bill supple- 
mentary to the act, entitled “An act making pro- 
vision for the disposal of the public lands in the 
Indiana Territory, and for other purposes ;” which 
was read twice, and committed to a Committee 
of the Whole on Monday next. 

Mr. Sournarp said it would be well recollect- 
ed by the House, that, during the last session of 
Congress, a resolution was introduced into the 
House which had for its object the imposing of a 
tax of ten dollars on every slave imported into 
the United States. 

A bill predicated on that resolution was brought 
in, but was postponed, and not finally acted on. 
Mr. S. said he had waited with an expectation 
that some other member would have brought the 
subject again before the House, but as no mem- 
ber had thought proper to do it, and the session 
is drawing towards a close, he would move the 
following resolution. 

“ Resolved, That a tax of ten dollars be imposed on 
every slave imported into the United States.” 

Referred to a Committee of the Whole on 
Monday next. 

The House, then, in pursuance of a resolution 
of the fourth instant. resolved itself into a Com- 
mittee of the Whole, and again proceeded, in 
that capacity, to the Senate Chamber, to attend 
the trial, by the Senate, of the impeachment 
against Samuel Chase, one of the Associate Jus- 
tices of the Supreme Court of the United States ; 
and, after some time spent therein, the Commit- 
tee returned into the chamber of the House, and 
Mr. Speaker having resumed the Chair, Mr. 
VarnouM, from the said Committee of the Whole 
House, reported that the Committee had again 
attended the trial by the Senate of the said im- 
peachment, and that a further progress had been 
made therein. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans, 
in the district of Louisiana ;” to which they de- 
sire the concurrence of this House. The Senate 
have also passed the bill, entitled “An act mak- 
ing appropriations for the support of the Military 
Establishment of the United States, for the year 
one thousand eight hundred and five,’ with an 
amendment; to which they desire the concur- 
rence of this House. 

The House then went into Committee of the 
Whole on the report of the Committee of Claims, 
on the petition of Alexander Scott, respecting 
the slaves taken by the Cherokee Indians in 
1794, 

After some time spent in considering the same, 
the Committee rose and reported their concur- 
rence in the report of the Committee of Claims, 
that the petitioner have leave to withdraw his 
petition, and the documents accompanying the 
same. The report was agreed to by the House, 
on a division—55 in favor, and 24 against it. 
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The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act authorizing the Postmaster General to 
make a new contract for carrying the mail from 
Fayetteville, in North Carolina, to Charleston, 
in South Carolina :” Whereupon, the said amend- 
ment, together with the bill, was committed toa 
Committee of the whole House to-morrow. 





Saturpay, February 9. 


The bill sent from the Senate, entitled “An act 
for ascertaining and adjusting the titles and 
claims to land within the Territory of Orleans, 
and the district of Louisiana,” was read twice, 
and committed to a Committee of the Whole 
on Monday next. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
the Military Establishment of the United States, 
for the year one thousand eight hundred and 
five:” Whereupon, 

Resolved, That this House doth agree to the 
said amendment. 

Mr. CRoWNINSHIELD, from the Committee of 
Commerce and Manufactures, presented a bill to 
make Plymouth, in North Carolina, a port of 
entry ; which was read twice, and committed to 
a Committee of the Whole on Monday next. 

Mr. Souruarp, from the committee to whom 
was referred, on the fourth instant, the report of 
the Secretary of War in relation to sundry claims 
to land for military services rendered in the late 
Revolutionary war, in pursuance of an act passed 
the nineteenth of March last, reported a bill au- 
thorizing the Secretary of War to issue military 
land warrants, and for other purposes; which was 
read twice, and committed toa Committee of the 
whole House on Tuesday next. 


MISSISSIPPI TERRITORY. 


Mr. Latimer, from the committee to whom 
was referred the memorial of the Legislative 
Council and House of Representatives of the 
Mississippi Territory, made the following report: 

The memorialists represent that, by that part of the 
ordinance for the government of the Mississippi Ter- 
ritory, which requires a freehold in fifty acres of land 
as a qualification of an elector of representatives, many 
of their respectable fellow-citizens, who are possessed 
of considerable personal property, houses, town lots, 
and small tracts of land, are deprived of their elective 
franchise; and that, by the act authorizing the estab- 
lishment of a government in the said Mississippi Ter- 
ritory, the appointment of representatives is very une- 
qual in the different counties mentioned in that act ; 
they, therefore, solicit that the aforesaid ordinance may 
be so amended that, having been a citizen of one of 
the United States, having resided two years in the 
Territory, and, in either case, having paid a county or 
territorial tax, assessed at least six months previous to 
such election, may be the qualification required of an 
elector of representatives ; and that the aforementioned 
act, authorizing the establishment of a government in 
the Mississippi Territory, may be so amended that the 
General Assembly of the said Territory may have 
power to apportion the representatives in the different 
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counties, according to the number of free male inhab- 
itants above the age of twenty-one years, in such 
counties, so that there shall not be less than ten, nor 
more than twelve, of the whole number of represent- 
atives. 

From a recurrence to the ordinance for the govern- 
ment of the Mississippi Territory, it appears that there 
is no difference between the qualifications required 
therein, and those solicited in the memorial, except 
the freehold in fifty acres of land, which has been al- 
ready mentioned. The only question, therefore, rela- 
tive to this part of the subject is; whether it be expe- 
dient to dispense with such a qualification. 

If the possession of property were at all essential to 
the qualification of an elector of representatives, your 
committee cannot see any good reasons why persons 
possessing considerable personal property, houses, town 
lots, and tracts of land less than fifty acres, and other- 
wise qualified, should be precluded from a participa- 
tion in the right of suffrage with those who possess a 
freehold in fifty acres of land, which the ordinance re- 
quires. But, believing it inexpedient to limit the ex- 
ercise of that right by any species of property qualifi- 
cation, your committee conceive that it ought to be 
extended agreeably to the wishes of the memorialists. 

In the first section of the act of May 10, 1800, sup- 
plemental to the act authorizing the establishment of a 
government in the Mississippi Territory, it is “ Provi- 
ded, That, until the number of free male inhabitants 
of full age in the said Territory, shall amount to five 


thousand, there shall not be returned to the General | 


Assembly more than nine representatives.” 


Your committee have no means of ascertaining the | 
number of inhabitants of the above description, at this | 


time, in the Mississippi Territory. But believing that 


no objection, except that of some additional expense | 
to the Territory, can arise to the admission of two or | 
three additional representatives, they can perceive no | 


necessity for a continuance of the restrictive provision 
above quoted. Nor can they perceive any impropriety 
in authorizing the Legislature of the Territory to ap- 
portion the representatives in the manner requested. 
And your committee ask leave to report a bill for ef- 
fecting the purposes which they herein consider as 
expedient. 

The report was referred to a Committee of the 
Whole on Monday next. 

Mr. Lattimore reported a bill extending the 
right of suffrage in the Mississippi Territory, and 
for other purposes; which was read twice, and 
committed to the Committee of the Whole last 
—— 

he House then again resolved itself into a 
Committee of the Whole, and proceeded, in that 
capacity, to the Senate Chamber to attend the 
trial of Judge Chase. When the Committee re- 
turned, the House adjourned. : 





Monpay, February 11. 
The House resolved itself into a Committee of 
the Whole on the petition of Amy Dardin, of 
the State of Virginia, presented the twenty-sev- 


Mississippi Territory. 





| Ordered That a bill or bills be brought in, 
pursuant to the said resolution; and that Mr. 
Crarporne, Mr. Extiot, and Mr. Conran, do 
prepare and bring in the same. 

The House resolved itself into a Committee of 
the Whole on the bill to establish the districts of 
Genesee, of Buffalo Creek, and of Miami, and 
to alter the port of entry of the district of Erie. 

| The bill was reported without amendment, and 
ordered to be engrossed, and read the third time 
to morrow. 

Mr. Lownpes, from the committee appointed 
on the eighth instant, reported a bill declaring 

| the consent of Congress to an act of the State oj 
' South Carolina, passed on the twenty-first day 
of December, in the year of our Lord 1804, so 
far as the same relates to authorizing the City 
'Council of Charleston to impose and collect a 
duty on the tonnage of vessels from foreign ports; 
which was read twice, and committed to a Com- 
mittee of the Whole to-morrow. 

The House then resolved itself into a Com- 
mittee of the Whole, and proceeded to the Sen- 

| ate Chamber to attend the trial of Judge Chase. 
| When the Committee returned, the House ad- 
| journed. 





Turspay, February 12. 


On motion, it was 

Resolved, That a committee be appointed on 
the part of this House, to join such committee as 
may be appointed on the part of the Senate, to 
ascertain and report a mode of examining the 
votes for President and Vice President, and o/ 
notifying the persons who shall be elected, of 
their election; and to regulate the time, place, 
/and manner of administering the oath of office 
to the President. 
| Ordered, That Mr. Josern Criay, Mr. Var- 
num, Mr. Dennis, Mr. Tuomas Moors, and Mr. 
Dickson, be appointed a committee, pursuant to 
| said resolution ; and that the Clerk of this House 
| do carry the resolution to the Senate, and desire 
their concurrence. 

On motion, it was 

| Resolved, That a committee be appointed on 
the part of this House, to join such committee as 
/may be appointed on the part of the Senate, to 
‘inquire and report whether any, and, if any, what 





| further measures ought to be adopted for the ac- 
commodation of the President of the United 
States, for the term commencing on the fourth 
| day of March next. 
Ordered, That Mr. Nicnouson, Mr. Rocer 
GriswoLp, and Mr. Bryan, be appointed a com- 
| mittee, pursuant to the said resolution; and that 
| the Clerk of this House do carry the resolution 
| to the Senate, and desire their concurrence. 


| An engrossed bill to establish the districts of 


enth of December last; and, aftar some time | Genesee, of Buffalo Creek, and of Miami, and 
spent therein, the Committee rose and reported | to alter the port of entry of the district of Erie, 
a resolution thereupon; which was twice read, | was read the third time, and passed. 


and agreed to by the House, as follows: 
Resolved, That the prayer of the petition of Amy 
Dardin is reasonable, and ought to be granted. 
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On motion, it was 
_ Resolved, That a committee be appointed to 
inquire whether any, and, if any, what alteration 
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is necessary to be made in the times of holding | Dardin, deceased; which was read twice, and 
the district courts of North Carolina, and that | committed to a Committee of the whole House 
the committee have leave to report by bill or oth- | to-morrow. . 
erwise. A message from the Senate informed the House 
Ordered, That Mr. Sranrorp, Mr. Hueer, | that the Senate have considered the resolution of 
and Mr. Mertweruer, be appointed a committee, | this House for the appointment of a joint com- 
pursuant to the said resolution. | mittee of the two Houses “ to ascertain and report 
Mr. CROWNINSHIELD, from the Committee of | a mode of examining the votes for President and 
Commerce and Manufactures, reported a bill for | Vice President, and of notifying the persons who 


the relief of Philip Nicklin and Robert Eagles- | 
field Griffith; which was read twice, and com- 
mitted to a Committee of the Whole to-morrow. 

The House resolved itself into a Committee of | 
the Whole on the bill sent from the Senate, en- | 
titled “An act in addition to ‘An act to make pro- | 
vision for persons that have been disabled by | 
known wounds received in the actual service of | 
the United States, during the Revolutionary war;” | 
and, after some time spent therein, the Commit- | 
tee rose, and were discharged from the further | 
consideration thereof. | 

Ordered, That the Committee of the whole | 





shall be elected, of their election, and to regulate 
the time, place, and manner of administering the 
oath of office to the President,” and do not concur 
therein. 

The House then went into a Committee of the 
Whole, and proceeded, in that capacity, to the 
Senate Chamber, to attend the trial of Judge 
Chase. When the Committee returned, the 
House adjourned. 





Wennespay, February 13. 
Mr. Tenney, from the Committee of Revisal 


House to whom was committed, on the second | and Unfinished Business, presented a bill to revive 
ultimo, the bill in addition to “An act to make | and make permanent the act to prescribe the 
provision for persons that have been disabled by | mode of taking evidence in cases of contested 
known wounds received in the actual service of | elections for members of the House of Represent- 
the United States during the Revolutionary war,” | atives of the United States, and to compel the 
be discharged from the consideration of the same ; | attendance of witnesses, passed the third day of 
and that the said bill, as also the bill from the January, one thousand seven hundred and eighty- 
Senate last mentioned, be recommitted to the | eight, and in addition to the same; which was 
Committee of Claims to consider and report | read twice, and committed to a Committee of the 


thereon to the House. zi 
A message from the Senate notified the House 
that the Senate will be ready to receive the | 


whole House on Friday next. 
On motion, it was 
Resolved, That this House will attend in the 


House of Representatives in the Senate Cham- | Chamber of the Senate this day, at twelve o’clock, 
ber, on Wednesday, the thirteenth of February, | noon, for the purpose of being present at the open- 
at noon, for the purpose of being present at the | ing and counting of the votes for President and 
opening and counting the votes for President and | Vice President of the United States; that Mr. 
Vice President of the United States: That one | JosepH Cuiay and Mr. Roger Griswo.tp be ap- 
person be appointed a teller on the part of the | pointed tellers, to act, jointly, with the teller ap- 
Senate to make a list of votes for President and | pointed on the part of the Senate, to make a list 
Vice President of the United States, as they shall | of the votes for President and Vice President of 
be declared, and that the result shall be delivered | the United States, as they shall be declared ; that 
to the President of the Senate, who shall an- | the result shall be delivered to the President of the 
nounce the state of the vote, which shall be en- | Senate, who shall announce the state of the vote, 


tered on the Journals, and if it shall appear that 
a choice had been made agreeably to the Consti- 
tution, such entry on the Journals shall be deemed 
a sufficient declaration thereof. 

The House resolved itself into a Committee of | 
the Whole on the amendment proposed by the | 
Senate to the bill, entitled “An act authorizing 
the Postmaster General to make a new contract 
for carrying the mail from Fayetteville, in North 
Carolina, to Charleston, in South Carolina ;” and, 
after some time spent therein, the Committee | 
rose and reported to the House their agreement | 
to the same. 

The House then proceeded to consider the said 
amendment: Whereupon 

Resolved, That this House do concur with the 
Committee of the whole House in their agreement 
to the same. 

Mr. Ciatporne, from the committee appointed 
yesterday, presented a bill for the relief of Amy 

ardin, and the legal representatives of David 





which shall be entered on the Journals ; and if it 
shall appear that the choice has been made agree- 
ably to the Constitution, such entry on the Jour- 
nals shall be deemed a sufficient declaration 
thereof. 

Ordered, That the Clerk of this House do ac- 


| quaint the Senate therewith. 


The Speaker laid before the House a letter and 
report from the Secretary of the Treasury, the 
Secretary of War, and the Comptroller of the 
Treasury, Commissioners under the act, entitled 
“An act for the relief of the refugees from the 
British Provinces of Canada and Nova Scotia ;” 
which were read, and referred to the committee 
appointed, on the fifteenth ultimo, “to inquire 
whether any, and, if any, what amendments are 
necessary to the several acts regulating the grants 
of land to the refugees from Nova Scotia and 
Canada. 

A Message was received from the President of 
the United States, transmitting treaties with the 
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Delaware and Piankeshaw Indians, for the pur- 
chase of their right to certain lands on the Ohio, 
and with the Sacs and Foxes, for a portion of 
country on both sides of the river Mississippi ; 
and the said Message was read, and, together with 
the treaties, referred to the Committee of Ways 
and Means. 

A message was received from the Senate in- 
forming the House that Mr. Smiru, of Maryland, 
has been appointed a teller of the votes of Presi- 
dent and Vice President of the United States, on 
the part of the Senate, conformably with their 
vote of the twelfth instant, and are now ready, in 
the Senate Chamber, to proceed therein: Where- 
upon, Mr. Speaker, attended by the House, pro- 
ceeded to the Senate Chamber, and took seats 
therein; when, both Houses being assembled, the 
Presipent of the Senate, in the presence of both 
Houses, proceeded to open the certificates of the 
Electors of the several States, beginning with the 
State of New Hampshire; and as the votes were 
read, the tellers on the part of each House count- 
ed and took lists of the same ; which, being com- 
pared, were delivered to the President of the 
Senate, and are as follow: 


President. Vv. Pres’dt. 




















s|=2/6/| % 
STATES. x Sigil -s 
wicia | 
= q oO n 
we ee de 
a . o 5 
HR i/O|O |e 
New Hampshire - = - 7 | eh Bl 
Massachusetts - - 19} -j; 19 | 
Rhodelsland - - - Pe Gee tv 
Connecticut - - - -{ 91 -| 9 
Vermont - - - 6; -!| 6 
New York - - hE ce ie 
New Jersey - - - 0) ae hcl 
Pennsylvania -  - - | 20] -| 20 
Delaware Ry chy tines a ok 84 eh. 
Maryland ee ie o1.81.91-3 
Virginia - © = | 24] —1| 24 
North Carolina - - |14] -|14 
South Carolina - - | 30} —|] 10 
Georgia - + - St -l 
Tennessee - - - 5} -| 5 
Kentucky o* Waa Sl i«t is 
Ohio 6 re a ae a7 te 
Total - - = {162 | 14 j162 | 14 
RECAPITULATION. 
For Tuomas Jerrerson, of Virginia, as 
President’ - Tal ipa et Ey 


For Caarces Cotreswortu Pinckney, of 
South Carolina,asPresident- - - 14 

For Georce Cuinton, of New York, as 
Vice President - - - : - 162 

For Rurus Kine, of New York, as Vice 
President - - - . . - 14 


The Prestpent of the Senate, in pursuance of 
the duty enjoined upon him, announced the state 
of the votes to both Houses, and declared that 
Tuomas Jerrerson, of Virginia, having the 
greatest number, and a majority of the votes of 
the Electors appointed, was duly elected Presi- 
dent of the United States, for the term commenc- 
ing on the fourth day of March next; and that 
George Curnon, of New York, having also the 
greatest number, and a majority of the votes of 
all the Electors appointed, was duly elected Vice 
President of the United States, for the term com- 
mencing on the fourth day of March next. 

The two Houses then separated and the House 
of Representatives being returned to their Cham- 
ber, Mr. Speaker resumed the Chair. 

The list of the votes of the Electors for Presi- 
dent and Vice President of the United States, as 
declared by the Presipent of the Senate, and 
herein before recited, was read at the Clerk’s 
table. 

On motion, it was 

Resolved, That the Committee of Ways and 
Means be instructed to inquire into the salaries 
and compensations of the officers of the two 
Houses of Congress, as established by law, and 
report such alterations therein as they may deem 
expedient. 

The House resolved itself into a Committee of 
the Whole, on the bill authorizing the Secretary 
of War to issue military land warrants, and for 
other purposes. The bill was reported without 
amendment. The House then proceeded to con- 
sider the bill at the Clerk’s table; and, having 
made some progress therein, the further consider- 
ation of the bill was postponed until to-morrow. 

A message from the Senate nofified the House 
that the Senate will, at half-past two o’clock, on 
this day, be ready to proceed on the trial of the 
impeachment against Samuel Chase, one of the 
Associate Justices of the Supreme Court of the 
United States. 

On motion, it was 

Resolved, That a committee be appointed, to 
join such committee as may be appointed by the 
Senate, to wait on the President, and to notify to 
him his re-election to the office of President of the 
United States. 

Ordered, That Mr. Nicnotson, Mr. Greco, 
and Mr. Varno, be of the said committee, on the 
part of this House. 

The House then went into a Committee of the 
Whole, and proceeded, in that capacity, to the 
Senate Chamber, to attend the trial of Judge 
Chase. When the Committee returned, the House 
adjourned. 





Tuurspay, February 14, 

A new member, to wit: Georer CuinTon, jr., 
returned to serve as a member of this House, for 
the State of New York, in the place of Samuel 
L. Mitchill, appointed a Senator of the United 
States, appeared, produced his credentials, was 
qualified, and took his seat in the House. 

The Speaker laid before the House a letter 
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from the Secretary of State, accompanied with an 
“abstract of all the evidences of title to lands 
claimed under any act or pretended act of the 
State of Georgia, passed or pretended to be passed, 
in the years one thousand seven hundred and 
eighty-nine, and one thousand seven hundred and 
ninety-five, recorded in his office, noting the dates 
ot the instruments, the names of the parties, the 
quantity of land, with the species of warranty, 
and any proviso or condition that may be annex- 
ed,” in pursuance of a resolution of this House, of 
the fifth instant; which wereread: Whereupon, 
a motion was made and seconded that the said 
letter and abstract be printed for the use of the 
members of both Houses of Congress; and, after 
debate thereon, the question was taken that the 
House do agree to the said motion for printing, 
and resolved in the affirmative—yeas 69, nays 49, 
as follows: 

Yeas—Nauthaniel Alexander, Isaac Anderson, David 
Bard, George Michael Bedinger, William Blackledge, 
John Boyle, Robert Brown, Joseph Bryan, William 
Butler, Levi Casey, Thomas Claiborne, Christopher 
Clark, Joseph Clay, Matthew Clay, George Clinton, jr., 
John Clopton, Frederick Conrad, Jacob Crowninshield, 
John B.'Earle, Ebenezer Elmer, John W. Eppes, Peter- 
son Goodwyn, Andrew Gregg, Thomas Griffin, John 
A. Hanna, Josiah Hasbrouck, Joseph Heister, James 
Holland, David Holmes, Walter Jones, William Ken- 
nedy, Michael Leib, John B. C. Lucas, Andrew Mc- 
Cord, William McCreery, David Meriwether, Nicholas 
R. Moore, Thomas Moore, Jeremiah Morrow, Anthony 
New, Thomas Newton, jr., Joseph H. Nicholson, Gid- 
eon Olin, Beriah Palmer, John Randolph, John Rea of 
Pennsylvania, Jacob Richards, Samuel Riker, Cesar 
A. Rodney, Thomas Sammons, Thomas Sandford, 
Ebenezer Seaver, James Sloan, John Smith, Henry 
Southard, Richard Stanford, John Stewart, David 
Thomas, Philip R. Thompson, Abram Trigg, Philip 
Van Cortlandt, Isaac Van Horne, Joseph B. Var- 
num, John Whitehill, Marmaduke Williams, Alexander 
Wilson, Richard Winn, Joseph Winston, and Thomas 
Wynns. 

Nars— Willis Alston, junior, Simeon Baldwin, 
Silas Betton, Adam Boyd, John Campbell, William 
Chamberlin, Martin Chittenden, Clifton Clagget, Ma- 
nasseh Cutler, Richard Cutts, Samuel W. Dana, John 
Davenport, John Dennis, William Dickson, Thomas 
Dwight, James Elliot, William Eustis, William Find- 
ley, John J’owler, Calvin Goddard, Gaylord Griswold, 
Roger Griswold, Seth Hastings, William Helms, John 
Hoge, Benjamin Huger, Samuel Hunt, John G. Jack- 
son, Simon Larned, Joseph Lewis, junior, Thomas 
Lowndes, Matthew Lyon, Nahum Mitchell, James 
Mott, Thomas Plater, Samuel D. Purviance, Erastus 
Root, John Smilie, William Stedman, James Stephen- 
son, Samuel Taggart, Benjamin Tallmadge, Samuel 
Tenney, Samuel Thatcher, George Tibbits, Killian K. 
Van Rensselaer, Peleg Wadsworth, Matthew Walton, 
and Lemuel Williams. 

Ordered, That the said letter and abstract do 
lie on the table. 

A message from the Senate informed the House 
that the Senate will, at twelve o’clock, this day, 
be ready to proceed on the trial of Samuel Chase, 
one of the Associate Justices of the Supreme 
Court of the United States; and that, after this 
day, the Senate will proceed on the said trial, at 
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ten o’clock in the forenoon of each day. The 
Senate have agreed to the resolution of this House, 
of the twelfth instant, “for the appointment ofa 
joint committee of the two Houses, to inquire and 
report whether any, and, if any, what, further 
measures ought to be adopted for the accommo- 
dation of the President of the United States, for 
the term commencing on the fourth day of March 
next ;” and have appointed a committee on their 
part, for the purpose expressed therein. 

The House then went into a Committee of the 
Whole, and proceeded to the Senate Chamber, to 
attend the trial of Judge Chase. When the Com- 
mittee returned, the House adjourned. 





Fripay, February 15. 


The House again resolved itself into a Commit- 
tee of the Whole, and proceeded, in that capacity, 
to the Senate Chamber, to attend the trial of 
Judge Chase ; after which they returned and re- 
ported progress. 

The Speaker laid before the House a letter 
from the Secretary of War, accompanied with 
sundry documents, in relation to the situation of 
the public buildings on the banks of the Schuyl- 
kill, near the city of Philadelphia, tothe probable 
expense of finishing the same, and tothe military 
stores deposited in the said buildings, in pursuance 
of a resolution of this House, of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. 

The Speaker laid before the House another 
letter from the Secretary of War, accompanied 
with “astatement of the number of the officers 
and privates in the actual service of the United 
States, during the years one thousand eight hun- 
dred and three, and one thousand eight hundred 
and four; also, the names of the posts where sol- 
diers were stationed during those periods ; toge- 
ther with the number of privates and officers at 
such posts; and, also, a detailed statement of the 
sums expended during the years one thousand 
eight hundred and three, and one thousand eight 
hundred and four, on fortifications, arsenals, ar- 
mories, and magazines ;” in pursuance of a reso- 
lution of this House, of the twenty-second ultimo; 
which were read, and ordered to lie on the table. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act making appropriations for the support of 
Government, for the year one thousand eight hun- 
dred and five,” with the several amendments; to 
which they desire the concurrence of this House. 

Mr. Joun Ranpvotpa, from the Committee of 
Ways and Means, reported a bill making an ap- 
propriation for the payment of witnesses summon- 
ed on the part of the United States, in support of 
the impeachment of Samuel Chase; which was 
read twice, and committed toa Committee of the 
Whole immediately. 

The House accordingly, resolved itself into the 
said committee ; and, after some time spent there- 
in, the bill was reported with several amendments 
thereto; which were twice read, and agreed to by 
the House. 
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Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

Mr. CrowninsuieE.p, from the Committee of 
Commerce and Manufactures, to whom was re- 
ferred, on the seventh instant, the petition of Rob- 
ert Patton and David Williamson, trading under 
the firm of Robert Patton and Company, and of 
others therein named, of the towns of Fredericks- 
burg and Falmouth, in the State of Virginia, re- 

orted a bill for the relief of sundry persons there- 
in named ; which was read twice and committed 
to a Committee of the Whole to-morrow. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act making appropriations for the support of 
Government, for the year one thousand eight hun- 
dred and five:” Whereupon, the amendments, 
together with the bill, were committed to the 
Committee of Ways and Means, 


DRAWBACK OF DUTIES 


Mr. CrowninsuiELp, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of Stephen Kingston, of the 
city of Philadelphia, merchant, made the follow- 
ing report: 

Stephen Kingston, the memorialist, on the 22d and 
23d of July, 1801, entered outwards, at the custom-house 
of Philadelphia, took out a regular permit, and actu- 
ally shipped on board the United States frigate George 
Washington, Captain John Shaw, then destined for 
Algiers, three bales of cinnamon, fifteen bales of India 
goods, and eleven hogsheads of loaf sugar, for benefit 
of drawback and bounty, 

All the proceedings at the custom-house, previous to 
the shipment, appear to have been perfectly regular. 
The articles were entered outwards, in the usual man- 
ner, and an inspector attended to their delivery on 
board the lighter, and, so far as the committee can dis- 
cover, the memorialist was willing to comply with every 
requisite formality at the custom-house, which was en- 
joined by the laws; yet, it is proved to your committee, 
that an error was committed by the inspector, in ex- 
porting the merchandise. The George Washington 
was preparing to get under way, and proceed down the 
Delaware, when the lighter came alongside, and the 
captain being of opinion that the ship would draw too 
much water to pass the bar in the river, if the articles 
were then received on board, ordered the lighter to fol- 
low the ship, and they were taken in below the bar, 
and at.some distance out of the Philadelphia district. 

In the case under consideration, the articles would 
have been liable to seizure and confiscation, if they had 
been relanded in Philadelphia, without permission from 
the collector. The exporter, therefore, was, in some 
measure, compelled to ship them on the George Wash- 
ington; and in doing this, he appears to have pursued 
a safe and prudent line of conduct; for, if he had pe- 
remptorially ordered the lighter to return to Philadel- 
phia, with her loading, he might have exposed himself 
to a prosecution for an attempt to commit a fraud on 
the revenue; and his property to almost certain con- 
fiscation, Although it is understood that permission 
was granted in this case, the committee are of opinion 
that our public vessels ought not to be permitted to 
carry merchandise for account of private individuals ; 
but as no prohibition then existed to prevent similar 
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shipments, the George Washington having been per- 
mitted to clear out in the usual manner, it is con. 
ceived that the exporter ought not to lose the drawback, 
merely because the articles were exported in a national 
vessel. On the whole, the exporter having complied 
with the existing regulations of the custom-house, pre- 
vious to the delivery of the merchandise on board the 
lighter, and it not appearing that the deviation from the 
ordinary course which was subsequently committed, pro- 
ceeded from his fault or neglect, the committee are 
impressed with an opinion (the irregularity, too, being 
committed by,a captain in the service of the United 
States) that the memorialist has an equitable claim upon 
the Government for the drawback and bounty arising 
on the exportation of the articles mentioned in his me- 
morial, upon the proof being exhibited to the Secretary 
of the Treasury that the same were actually landed out 
of the limits of the United States; and the committee 
submit the following resolution : 

Resolved, That the prayer of the memorial of Ste- 
phen Kingston is reasonable and ought to be granted. 

The report was ordered to lie on the table. 





Saturpay, February 16. 


The House again resolved itself into a Commit- 
tee of the Whole and proceeded, in that capacity. 
to the Senate Chamber, to attend the trial of Judge 
Chase, after which they returned and reported pro- 
gress. 

An engrossed bill making an appropriation for 
the payment of witnesses summoned on the part 
of the United States, in support of the impeach- 
ment of Samuel Chase, was read the third time, 
and passed. 

Ordered, That the Committee of Ways and 
Means, to whom were referred, on the thirteenth 
instant, a Message from the President of the Uni- 
ted States, as also the treaties which have lately 
been entered into and concluded with the Dela- 
ware and Piankeshaw Indians, and the tribe of In- 
dians called the Sacs and Foxes, be discharged 
from the consideration thereof; and that the said 
message and treaties be referred to a Committee 
of the Whole on Monday next. 

The House resolved itself into a Committee of 
the Whole on the amendment proposed by the 
Senate to the bill, entitled “An act supplementa- 
ry to the act, entitled ‘An act to regulate the col- 
lection of duties on imports and tonnage.” The 
Committee rose and reported their agreement to 
the same. The House then proceeded to consider 
the said amendment of the Senate: Whereupon, 

Resolved, That this House doth concur with 
the Committee of the Whole House in their agree- 
ment to the same. 





Monpay, February 18. 

The House again resolved itself into a Commit- 
tee of the Whole House, and proceeded, in that 
capacity, to the Senate Chamber, to attend the 
trial of Judge Chase; after which they returned 
and reported progress. 

Resolved, Thata committee be appointed to join 
with such committee as the Senate may appoint, 
to consider and report what business is necessary 
to be done by Congress in the present session. 
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Ordered, That Mr. Roger Griswo op, Mr. J. 
Cray, Mr. Biackiepce, Mr. Hucer, and Mr. 
Nicnotas R. Moorp, be appointed of the said 
committee, on the part of this House; and that 
the Clerk of this House do carry the said resolu- 
tion to the Senate, and desire their concurrence. 

The House proceeded to the farther considera- 
tion of the bill authorizing the Secretary of War | 
to issue military land warrants, and for other pur- | 
poses, to which the Committee of the Whole 
House, to whom it had been committed, reported | 
no amendment, on the thirteenth instant; and the | 
said bill being twice read and amended at the | 
Clerk’s table, was, together with the amendments, | 
ordered to be engrossed, and read the third time | 
to-morrow. 

The House resolved itself into a Committee of | 
the Whole on the bill for the relief of Philip Nick- | 
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same, 

Mr. Tuomas, from the committee appointed on 
the fifteenth ultimo, presented a bill supplemen- 
tary to the act, entitled “An act, regulating the 
grants of land appropriated for the refugees from 
the British Provinces of Canada and Nova Sco- 
tia;” which was read twice and committed to a 
Committee of the Whole to-morrow. 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of Richard Taylor; 
which was read twice and committed to a Com- 
mittee of the Whole to-morrow. 

Mr. Dana, from the Committee of Claims, pre- 
sented a bill for the relief of William A. Barron ; 
which was read twice and committed to a Com- 
mittee of the Whole to-morrow. 

Mr. Eppes, from the committee to whom was 


lin and Robert Eaglesfield Griffith; and, after | recommitted, on the fifth instant, an engrossed bill 
some time spent therein, the Committee rose, re- | farther to extinguish the debts due from the Uni- 


ported progress, and were discharged from the 
farther consideration thereof, and the bill was re- | 
committed to the Committee of Commerce and | 
Manufactures. | 

Tuespay, February 19. 

Mr. Nicuouson, from the committee appointed | 
on the part of this House, jointly, with the com- | 
mittee appointed on the part of the Senate, “to | 
wait on the President and notify him of his re 
election to the office of President of the United- | 
States,’ reported that the committee did, this day, | 
perform the service assigned to them. 

The House again resolved itself into a Com- | 
mittee of the Whole and proceeded, in that capa- 
city, to the Senate Chamber to attend the trial 
of Judge Chase, after which they returned and | 
reported progress. 

Mr. Newron, from the committee appointed on 
the sixth of November last, presented a bill to alter 
and establish certain post roads, and for other pur- 
poses; which was read twice and committed to 
a Committee of the Whole to-morrow. 

An engrossed bill to authorize the Secretary of 
War to issue military land warrants, and for other 
purposes, was read the third time and passed. 

A message from the Senate informed the House 
that the Senate have passed the bill entitled “ An 
act further providing for the government of the 
Territory of Orleans;” to which they desire the 
concurrence of this House. 

The said bill was read twice and committed to 





a Committee of the Whole House to-morrow. | 


The House resolved itself into a Committee of 


the Whole on the report of the Committee of | 
Claims, of the thirteenth instant, to whom was | 


referred the memorial of Richard Taylor, of the 
State of Kentucky; and, after some time spent 
therein, the Committee rose and reported a resolu- 
tion thereupon ; which was twice read, and agreed 
to by the House, as follows: 


Resolved, That the prayer of the memorial of Rich- | 


ard Taylor is reasonable, and ought to be granted. 


| ted States, made a report thereon; which was 


read, and ordered to lie on the table. 





Wepnespay, February 20. 
The House again resolved itself into a Com- 


| mittee of the Whole, and proceeded, in that capa- 


city, to the Senate Chamber, to attend the trial 
of Judge Chase, after which they returned and 
reported progress. 

A Message was received from the President of 
the United States, transmitting a letter, of Septem- 
ber eighteenth, from Commodore Preble, giving 
a detailed statement of the transactions of the ves- 
sels under his command from July the ninth to 
the tenth of September last past. The Message 
and papers were read, and referred to Mr. Var- 
num, Mr. Josern Cuay, Mr. McCreery, Mr. Da- 
na, and Mr. Lownpes; to examine and report 


| their opinion thereupon to the House. 


Mr. Ho.vanp, from the committee appointed, 
on the twenty-eighth ultimo, “to take into con- 
sideration the present situation of the grounds 
in the City of Washington which were appropria- 
ted for the purpose of laying out public walks and 
gardens, and to report such measures as may tend 
to carry into effect the original intention of the 
proprietors by whom the said lands were granted 
for public purposes,” reported a bill to authorize 
the leasing of the public lands in the City of 
Washington; which was read twice and commit- 
ted to a Committee of the Whole on Saturday 
next. 

Ordered, That the Committee of the Whole 
to whom was recommitted, on the twenty-fifth of 
January last, the bill for the relief of the sufferers 


| by fire in the city of New York, be discharged 
| from the consideration thereof; and that the said 
| bill, with the amendment reported thereto by the 
, Committee of the Whole House, on the twenty- 
| fourth of the same month, be committed to the 
Committee of Commerce and Manufactures. 

Mr. Dana, from the Committee of Claims, to 


| whom were referred, on the fifth instant, a Mes- 


Ordered That a bill, or bills, be brought in, | sage from the President of the United States, and 


pursuant to the said resolution; and that the Com- | the documents accompanying the same; as, also, 
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the reports and others papers made and presented 
at the last session, in relation to the subject-mat- 
ter ofa claim for the restitution of the Danis brig- 
antine called the Henrich; made a report there- 
on; which was read, and referred toa Committee 
of the Whole to-morrow. 
On motion it was 

Resolved, That a committee be appointed to 
inquire whether any and, if any, what, provision 
is necessary to extend, to all parties interested 
therein, the benefit of bonds given by Marshals 
for the faithful performance of the duties of their 
office ; and that they report by bill, or otherwise. 


Ordered, That Mr. Batowin, Mr. Dawson, | 


and Mr. Nexson, be appointed a committee, pur- 
suant to the said resolution. 

Mr. Crowninsuiecp, from the Committee of 
Commerce and Manufactures, to whom was re- 
committed, on the eighteenth instant, the bili for 
the relief of Philip Nicklin and Robert Eaglesfield 
Griffith, reported the same to the House, without 
amendment. 





Tuurspay, February 21. 


No quorum being present, the House adjourned 
until half past two o’clock, P. M. 
Eodem Die, 24 o’clock, P. M. 


_ The House met, pursuant to adjournment, but 
immediately after adjourned. 





Fripay, February 22. 


Collector's Bond. 





‘COLLECTOR’S BOND. 
Mr. Joseru Cuay, from the Committee of 
Ways and Means, to whom was referred the pe- 
tition of Anthony Benezet and others, children 
and surviving heirs of Daniel Benezet, late of the 
City of Philadelphia, deceased, made the follow- 
ing report: — 

That Daniel Benezet, the younger brother to the 
petitioners, was appointed, in March, 1790, collector of 
the port of Great Egg Harbor, in the State of New 

| Jersey; Daniel Benezet the elder, his father, became 
surety in a bond for two thousand dollars, given 
for the faithful discharge of his duties in that office. 
Daniel Benezet, the younger, rendered no account 
for settlement at the Treasury subsequent to the 30th 
June, 1791, although repeatedly urged to do it ; he con- 
tinued in the office until the 7th of March, 1795, when 
_he was superseded by the appointment of Constant 
| Somers, who had been his deputy. 
| Daniel Benezet, the elder, died in April, 1797, and 
| his estate was settled and divided among the heirs, of 
'whom Daniel Benezet, the younger, was one, in the 
| beginning of the year 1798. 
Daniel Benezet, the younger, received for his share 
| of his father’s estate a sum of money amounting to 
| more than five thousand dollars; he died in December, 
| 1798, and his estate was sold to pay his debts, and 
finally settled in the year 1801, as far as it was in the 
power of his administrators and heirs to settle it. 

In the year 1802, seven years after his dismissal, his 
| administrator was, for the first time, applied to by the 
| Comptroller of the Treasury for some books and papers, 

which, it had been intimated, related to the transaction 
of the custom-house of Great Egg Harbor, with a re- 
quest that they might be delivered to the then collector. 








Mr. Joserpn Cxay, from the Committee of | This request could not be complied with, as no such 


Ways and Means, to whom were referred, on the 
fifteenth instant, the amendments proposed by the 
Senate to the bill, entitled “An act making appro- 
priations for the support of Government, for the 
year one thousand eight hundred and five,” re- 
orted to the House their agreement to the same: 
hereupon, the amendments, together with the 
bill, were committed to a Committee of the 
Whole to-day. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act to amend the act, entitled ‘An act further to 
amend the act entitled an act to lay and collect 
a direct tax within the United States ;” to which 
they desire the concurrence of this House. 

The Speaker laid before the House a letter 
from the Secretary of State, accompanied with 
“a list of the names of persons who have invented 
a new and useful art. manufacture, or composition 
of matter, or any improvement thereon, and to 
whom patents have issued for the same from the 
office of the Department of State, with the dates 
and general objects of such patents,” in pursuance 
of a resolution of this House of the twenty-third 
ultimo; which were read, and ordered to lie on 
the table. 

This House resolved itself into a Committee 
of the Whole, and proceeded, in that capacity, to 
the Senate Chamber, to attend the trial of Judge 


Chase: after which they returned and reported 
progress. 


| books, «and very few trifling papers, were in the pos- 


session of the administrator; the attorney for the dis- 
| trict of New Jersey was then directed to commence a 
| suit on the official bond; but finding that the parties 
| interested all lived in Pennsylvania, he gave notice ot 
| that circumstance to the Comptroller, upon which the 
District Attorney for Pennsylvania was, by a letter 
bearing date the 12th of August, 1803, directed to in- 
stitute a suit for the recovery of the penalty. On the 
7th of October, 1803, suit was accordingly brought 
against the administrators of Daniel Benezet, the elder, 
and judgment was entered by agreement in favor of 
the United States, for two thousand dollars, with a 
stay of execution for six months. It was also agreed, 
that, if, before the expiration of that time, the defend- 
ants could satisfy the Comptroller that they were enti- 
tled to be released, in whole or in part, from the amount 
of the judgment, it should accordingly be endorsed on 
the Comptroller’s certificate. The Comptroller having 
no authority to release any part of the judgment, the 
| petitioners have applied to Congress for relief. By an 

act of Congress, passed September 2d, 1789, it is made 
| the duty of the Comptroller to “ provide for the regular 


j and punctual payment of all moneys which may be 


collected,” and to direct prosecutions for all delinquen- 


| cies of officers of the revenue.” 


By an act of Congress, passed August 4th, 1790, it 


was made the duty of the collectors, once in every three 


months, or oftener if required, to transmit their ac- 
counts for settlement. 

Although Daniel Benezet, the younger, was frequent- 
ly pressed to forward his accounts for settlement, and 
refused or neglected to do so, and although he was dis- 
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missed from office, probably for delinquency, yet no 
steps were taken to recover from him the penalty of 
his bond, during his life, nor from his or his father’s 
estate, until the year 1802, eleven years after his ap- 
ointment, seven years after his dismissal, five years 
after the death of his father, and four years after the 
final settlement and division of his father’s estate, and 
after his own death. 

Had any application been made previously to the 
settlement of either of the estates, the penalty of the 
bond might have been recovered and paid out of his 
own effects. But, from the delay, and not to say ne- 
glect, of the then Comptroller, no steps were taken until 
the whole of his property was disposed of, in payment 
of his private debts. 

When it is considered that policy has dictated, in 
all countries, a limitation of the time in which ordinary 
debts between individuals may be recovered, and that 
the humanity of the Government has determined that 
even penalties and forfeitures, for crimes against the 
revenue laws, shall not be imposed upon the offenders 
unless the prosecution be had within a limited time; and 
particularly, when it is considered that statutes of limi- 
tation have been passed, to prevent the allowance of 
claims against the United States, unless brought before 
acertain period—claims, too, of the most meritorious 
nature—it is submitted to Congress whether a consist- 
ent regard to justice does not forbid the rigorous exac- 
tion of the sum adjudged against the petitioners, espe- 
cially as the delay has arisen from the negligence of 
the officers of the Government. Your committee con- 
ceiving this case to be extremely severe, think the pe- 
titioners entitled to the relief for which they pray, and 
recommend the following resolution: 

Resolved, That the prayer of the petitioners is rea- 
sonable, and ought to be granted. 


The report was ordered to lie on the table. 


Saturpay, February 23. 


A Message was received from the PrestpENT 
or THE Unirep States, as follows: 
To the House of Representatives of the United States : 

In further compliance with the desire of the House 
of Representatives, expressed in their resolution of De- 
cember thirty-first, I now transmit the report and map 
of Isaac Briggs, referred to in my message of the first 
instant, and received by the last post from New Orleans. 


Fen. 23, 1805. TH. JEFFERSON. 


The said Message was read, and, together with 
the report transm.tted therewith, referred to the 
Committee of the Whole to whom was commit- 
ted a motion respecting “the establishment ofa 
post road from Knoxville to New Orleans. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act to regulate the clearance of armed merchant 
vessels,” with several amendments ; to which they 
desire the concurrence of this House. 

Mr. Nicnouson, from the committee appointed 
on the part of this House, jointly, with the com- 
mittee appointed on the part of the Senate, “to 
inquire and report whether any, and, if any, what, 
further measures ought to be adopted for the ac- 
commodation of the President of the United 
States, for the term commencing the fourth of 
March next,” made a report thereon ; which was 
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of the Whole 

on Monday next. 
The House then, in Committee of the Whole 
attended the trial of Judge Chase in the Senate; 
after which they returned and reported progress, 


Monpay, February 25. 


Mr. Batpwin, from the committee appointed 
on the twentieth instant, presented a bill relating 
to bonds given by marshals; which was read twice 
and committed to a Committee of the Whole to- 
morrow. 

The bill sent from the Senate, entitled “An act 
to amend the act, entitled ‘An act further toamend 
the act, entitled An acttolay and collecta direct 
tax within the United States,” was read three 
times and passed. 

And then, on a motion made and seconded, the 
House adjourned until three o’clock, post meri- 
dian. 

Eodem Die, 3 o’clock, P. M. 


The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act for ascertaining and adjusting the 
titles and claims to land within the Territory of 
Orleans and the District of Louisiana ;” and, after 
some time spent therein, the bill was reported 
with several amendments thereto; which were 
severally twice read and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be read the third time to-morrow. 

The House resolved itself into a Committee of 
the Whole on the amendments proposed by the 
Senate to the bill, entitled “An act making ap- 
propriations for the support of Government for 
the year one thousand eight hundred and five ;” 
and, after some time spent therein, the Committee 
rose and reported to the House their agreement to 
the same. The House then proceeded to consid- 
er the said amendments, and concurred with the 
Committee of the Whole in their agreement to 
the said amendments. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act to regulate the clearance of armed mer- 
chant vessels:”» Whereupon, the amendments, to- 
gether with the bill, were committed to a Com- 
mittee of the Whole to-morrow. 

And the House adjourned. 


Tvuespay, February 26. 

The Speaker laid before the House a letter 
from the Secretary of the Treasury, accompanied 
with a statement of the emoluments of the offi- 
cers employed in the collection of the customs for 
the year one thousand eight hundred and four; as 
also a letter to the said Secretary from the Comp- 
troller of the Treasury, in relation thereto; which 
were read, and ordered to lie on the table. 

The House met, and on motion, adjourned until 
three o’clock, post meridian. 


Eodem Die, 3 o'clock, P. M. 
No quorum being present, the House adjourned. 
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Wepnespay, February 27. 


Mr. R. Griswo.p, from the committee ap- 
pointed on the part of this House, jointly with the 
committee appointed on the part of the Senate, 
“to consider and report what business is necessa- 
ry to be done by Congress in their present ses- 
sion,’ made a report thereon; which was read, 
and ordered to lie on the table. 

Mr. CrowninsHIELD, from the Committee of 
Commerce and Manufactures, to whom were com- 
mitted, on the tenth ultimo, the amendments pro- 
posed by the Senate to the bill, entitled “An act 
to amend the act, entitled ‘An act for the govern- 
ment and regulation of seamen in the merchants’ 
service,” reported to the House their agreement 
to the same. 

Mr. C., from the same committee, to whom was 
recommitted, on the twentieth instant, the bill for 
the relief of the sufferers by fire in the city of New 
York, made a report thereon; which was read, 
and ordered to lie on the table. 

Mr. C., from the same committee, also reported 
an amendatory bill for the relief of the sufferers 
by fire in the city of New York, and for the relief 
of the sufferers by storm in Georgia and South 
Carolina; which were ordered to lie on the table. 

The House then adjourned until four o’clock, 
post meridian. 


Eodem Die, 4 o’clock, P.M. 

The bill sent from the Senate, entitled “An act 
for ascertaining and adjusting the titles and claims 
to land within the Territory of Orleans and the 
District of Louisiana,” together with the amend- 
ments agreed to on Monday last, were read the 
third time, and passed. 

The House resolved itself into a Committee of 
the Whole on the bill further to alter and estab- 
lish certain post roads, and for other purposes ; 
and, after some time spent therein, the Committee 
rose and reported progress. 

And the House adjourned. 





Tuurspay, February 28. 


A Message was received from the President of 
the United States, transmitting a statement of the 
militia of the United States. The said Message 
was read, and, together with the statement of the 
militia transmitted therewith, ordered to lie on the 
table. 

Another Message was received from the Presi- 
dent of the United States, transmitting the ac- 
count of the fund established by the act of May 
first, one thousand eight hundred and two, for de- 
fraying the contingent charges of Government. 
The said Message was read, and, together with 
the account transmitted therewith, ordered to lie 
on the table. 

The House proceeded to consider the report of 
the Committee of Commerce and Manufactures, 
of the twenty-seventh instant, to whom was com- 
mitted the amendment proposed by the Senate to 
the bill, entitled “An act for the government and 
regulation of seamen in the merchants’ service :” 
Whereupon, the House concurred with the Com- 
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mittee of Commerce and Manufactures in their 
agreement to the said amendment. 

Mr. Dana, from the Committee of Claims, to 
whom was recommitted, on the twelfth instant, 
the bill sent from the Senate, entitled “An act in 
addition to ‘An act to make provision for persons 
that have been disabled by known wounds re- 
ceived in the actual service of the United States 
during the Revolutionary war ;” and, also, a bill 
which originated in this House, to the like effect, 
made a report thereon; which was read, and, to- 
gether with the said bills, committed to a Com- 
mittee of the Whole this day. 

Mr. D., from the same committee, to whom was 
referred, on the fifteenth ultimo, the petition of 
John F. Randolph and Randolph McGillis, of the 
State of Georgia, together with sundry reports 
and documents accompanying the same, made a 
report thereon; which was read, and referred toa 
Committee of the Whole this day. 

The House proceeded to consider the report of 
the Committee of Ways and Means, to whom 
was referred the petition of Anthony Benezet and 
others, children and surviving heirs of Daniel 
Benezet, deceased, which was read, and ordered 
to lie on the table, on the twenty-second instant: 
Whereupon, the report was referred to a Com- 
mittee of the Whole to-morrow. 

On a motion made and seconded that the House 
do come to the following resolution : 


Resolved, That there be allowed to Isaac Briggs and 
his assistant dollars, as a full compensation for 
their services in exploring and describing the most eli- 
gible route for the transportation of the mail from the 
City of Washington to New Orleans: 

Ordered, That the said motion be referred to 
the Committee of Ways and Means. 

On motion, the House resolved itself into a 
Committee of the Whole on the bill to alter and 
establish certain post roads, and for other purpo- 
ses. The Committee rose and reported several 
amendments thereto; which were twice read, and 
agreed to by the House. The said bill was then 
further amended, and, together with the amend- 
ments, ordered to be engrossed and read the third 
time to-morrow. 

On a motion made and seconded that the House 
do come to the following resolution: 





Resolved, That the Clerk be directed, as soon as may 
be, after the present session of Congress, to advertise 
three weeks, successively, in two newspapers printed 
in the District of Columbia, that he is ready to receive 
separate proposals for supplying the House of Repre- 
sentatives at their next session, with the necessary sta- 
tionery and printing ; which advertisement shall de- 
scribe the species of stationery and printing wanted; 
and that the proposals to be made must be accompa- 
nied with sufficient securities for the performance. 
And, in the month of September, he shall publish, in 
the same newspapers, a statement of the prices at 
which the stationery and printing are proposed to be 
furnished by each applicant; and shall notify the low- 
est bidder or bidders, whose securities are deemed suf- 
ficient, of the acceptance of his or their proposals : 


The House proceeded to consider the said pro- 
posed resolution at the Clerk’s table; and the same 
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being twice read, a motion was made, and the 
question being put, that the further consideration 
thereof be postponed until to-morrow, it passed in 
the negative. And then the main question being 
taken that the House do agree to the said resolu- 
tion, in the words hereinbefore recited, it was re- 
solved in the affirmative—yeas 76, nays 30, as 
follows: 

Yeas—Nathaniel Alexander, Isaac Anderson, Sim- 
eon Baldwin, Silas Betton, William Blackledge, Wal- 
ter Bowie, John Boyle, William Butler, John Camp- 
bell, William Chamberlin, Martin Chittenden, Clifton 
Claggett, John Clopton, Frederick Conrad, Jacob 
Crowninshield, Manasseh Cutler, Samuel W. Dana, 
John Davenport, John Dawson, John Dennis, Wil- 
liam Dickson, Thomas Dwight, James Elliot, Ebenezer 
Elmer, William Findley, Calvin Goddard, Andrew 
Gregg, Thomas Griffin, Gaylord Griswold, Roger Gris- 
wold, Seth Hastings, William Helms, John Hoge, 
James Holland, David Hough, Samuel Hunt, Joha G. 
Jackson, Walter Jones, William Kennedy, Nehemiah 
Knight, Simon Larned, Henry W. Livingston, Tho- 
mas Lowndes, Matthew Lyon, William McCreery, 
Nahum Mitchell, Jeremiah Morrow, Gideon Olin, 
Oliver Phelps, Thomas Plater, John Rhea of Tennes- 
see, Samuel Riker, Erastus Root, Ebenezer Seaver, 
John Smilie, Henry Southard, Richard Stanford, Jo- 
seph Stanton, William Stedman, James Stephenson, 
John Stewart, Samuel Taggart, Benjamin Tallmadge, 
Samuel Tenney, David Thomas, George Tibbitts, Isaac 
Van Horne, Killian K. Van Rensselaer, Joseph B. 
Varnum, Peleg Wadsworth, Matthew Walton, Lem- 
uel Williams, Marmaduke Williams, Alexander Wil- 
son, Richard Winn, and Joseph Winston. 

Nays—David Bard, Robert Brown, Joseph Bryan, 
Levi Casey, Christopher Clark, George Clinton, jun., 
John B. Earle, John W. Eppes, Peterson Goodwyn, 
Josiah Hasbrouck, Joseph Heister, David Holmes, Mi- 
chael Leib, John B. C. Lucas, Andrew McCord, Ni- 
cholas R. Moore, Thomas Moore, Roger Nelson, An- 
thony New, Thomas Newton, jun., Joseph H. Nichol- 
son, Beriah Palmer, John Rea of Pennsylvania, Jacob 
Richards, Thomas Sandford, James Sloan, Philip R. 
Thompson, Abram Trigg, John Whitehill, and Thomas 
Wynns. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, enti- 
tled “An act further providing for the government 
of the Territory of Orleans;” and, after some 
time spent therein, the Committee rose and re- 
ported two amendments thereto. 

The House proceeded to consider the said 
amendments: Whereupon, the first amendment 
being twice read, was agreed to by the House. 

The second amendment reported from the Com- 
mittee of the Whole being twice read, for insert- 
ing a new section between the third and fourth 
sections of the original bill, in the words follow- 
ing, to wit: 

Src. 3. And be it further enacted, That the Coun- 
cil and Representatives of said Territory, when met 
and organized, shall nominate persons, resident 
in said Territory, and citizens thereof, whose names 
shall be returned to the President of the United States, 
one of whom the President shall appoint and commis- 
sion to be,the Governor of said Territory, who shall 
hold his office for the term of years from his ap- 
pointment; shall take the same oath or affirmation, 
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and shall have the same powers and authorities within 
said Territory, as are given by law to the Governor of 
the Mississippi Territory. And in case the office of 
Governor shall become vacant, such vacancy shall be 
filled in the same manner as is herein provided for ap- 
pointing the first Governor ; and, until a Governor shall 
be appointed, commissioned, and sworn, in the manner 
provided by this act, the powers and authorities of 
Governor shall be exercised by the Governor of the 
Territory of Orleans, appointed in virtue of an act, 
entitled “An act erecting Louisiana into two Territo- 
ries, and providing for the temporary government 
thereof.” 


After debate thereon, the question was taken 
that the House do concur with the Committee of 
the Whole in their agreement to the said second 
amendment, and passed in the negative—yeas 46, 
nays 57, as follows: 

Yras—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William Chamberlin, Martin Chittenden, 
Clifton Claggett, Christopher Clark, Matthew Clay, 
Manasseh Cutler, Samuel W. Dana, John Davenport, 
John Dennis, Ebenezer Elmer, William Findley, John 
Fowler, Calvin Goddard, Thomas Griffin, Gaylord 
Griswold, Roger Griswold, Seth Hastings, John G. 
Jackson, Simon Larned, Joseph Lewis, junior, John B. 
C. Lucas, Matthew Lyon, Nahum Mitchell, Jeremiah 
Morrow, Gideon Olin, Oliver Phelps, Ebenezer Seaver, 
John Smilie, Richard Stanford, William Stedman, 
James Stephenson, Benjamin Tallmadge, Samuel Ten- 
ney, Samuel Thatcher, Philip R. Thompson, George 
Tibbits, Killian K. Van Renssalaer, Joseph B. Varnum, 
Peleg Wadsworth, Lemuel Williams, Marmaduke 
Williams, Joseph Winston, and Thomas Wynns. 

Nays—Willis Alston, jun., Isaac Anderson, David 
Bard, William Blackledge, Walter Bowie, Robert 
Brown, William Butler, John Campbell, Levi Casey, 
George Clinton, jr., John Clopton, Frederick Conrad, 
Jacob Crowninshield, Richard Cutts, John Dawson, 
John B. Earle, John W. Eppes, Peterson Goodwyn, 
Andrew Gregg, John A. Hanna, Josiah Hasbrouck, 
Joseph Heister, William Helms, John Hoge, James 
Holland, David Holmes, Benjamin Huger, Walter 
Jones, William Kennedy, Nehemiah Knight, Michael 
Leib, Andrew McCord, William McCreery, Nicholas 
R. Moore, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Beriah Palmer, 
Thomas M. Randolph, John Rea of Pennsylvania, 
John Rhea of Tennessee, Jacob Richards, Samuel Ri- 
ker, Erastus Root, Thomas Sammons, Thomas Sand- 
ford, James Sloan, John Smith, Joseph Stanton, Abram 
Trigg, Philip Van Cortlandt, Matthew Walton, John 
Whitehill, Alexander Wilson, and Richard Winn. 

Resolved, That the said bill, with the amend- 
ment agreed to, be read the third time to-morrow. 

The House resolved itself into a Committee of 
the Whole on the bill for the relief of Richard 
Taylor. The bill was reported with several 
amendments thereto ; which were severally twice 
read and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
morrow. 

A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act to authorize the Secretary of War to issue 
military land warrants, and for other purposes,” 
with an amendment; to which they desire the 
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concurrence of this House. The Senate have also 
passed the bill, entitled “An act toamend the char- 
ter of Georgetown, with several amendments ; to 
which they desire the concurrence of this House. 
The Senate have passed a bill, entitled “An act 
freeing from postage all letters and packets to and 
from Aaron Burr ;” to which they desire the con- 
currence of this House. 

Mr. Newron, from the committee to whom 
was referred, on the nineteenth, the petition of 
sundry freeholders and inhabitants of the town of 
Portsmouth, in the State of Virginia, made a re- 
port thereon; which was read and ordered to lie 
on the table. 





Fripay, March 1. 


An engrossed bill further to alter and establish 
certain post roads, and for other purposes, was 
read the third time and passed. 

An engrossed bill for the relief of Richard 
— was read the third time and passed. 

he bill sent from the Senate, entitled “An 
act further providing for the government of the 
Territory of Orleans,” together with the amend- 
ment agreed to yesterday, was read the third 
time and passed. 

Mr. Dana, from the Committee of Claims, to 
whom was referred, on the seventh of December 
last, the memorial of Nancy Flinn, widow of 
Thomas Flinn, deceased, made a report thereon ; 
which was read, and ordered to be referred toa 
Committee of the Whole this day. 

The bill sent from the Senate, entitled “An act 
freeing from postage all letters and packets to and 
from Aaron Burr,” was read twice and committed 
to a Committee of the Whole on the first Monday 
in December next. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
“An act to amend the charter of Georgetown:” 
Whereupon, 

Resolved, That this House do agree to the said 
amendments. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act to authorize the Secretary of War to 
issue Military Land Warrants and for other pur- 
poses:” Whereupon, 

Resolved, That this House do agree to the said 
amendment. 

The House resolved itself into a Committee of 
the Whole on the bill supplementary to the act, 
entitled “An act making provision for the disposal 
of the public lands in the Indiana Territory, and 
for other purposes;” and, after some time spent 
therein, the bill was reported with two amend- 
ments thereto; which were twice read and agreed 
to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 


day. 

The House resolved itself into a Committee of 
the Whole on the Message from the President of 
the United States, of the thirteenth ultimo, ac- 
companied with certain treaties which have been 
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lately entered into and concluded with the Dela. 
ware and Piankeshaw Indians, and the tribe of 
Indians called the Sacs and Foxes; and, after 
some time spent therein, the Committee rose and 
reported a resolution thereupon; which was twice 
read and agreed to by the House, as follews: 


Resolved, That it is expedient to make provision, 
by law, for carrying into execution the treaties lately 
concluded between the United States and the Dela. 
ware, Piankeshaw, Sac, and Fox tribes of Indians. 


Ordered, That a bill or bills be brought in pur- 
suant to the said resolution; and that the Com- 
mittee of Ways and Means do prepare and bring 
in the same. 

The Speaker laid before the House a letter 
addressed to him, signed “Th. Jefferson,” notify- 
ing, that “he shall take the oath which the Con- 
stitution prescribes to the President of the United 
States, before he enters on the execution of his 
office, on Monday, the fourth instant, at twelve 
o’clock, in the Senate Chamber.” 

Ordered to lie on the table. 

The House resolved itself into a Committee of 
the Whole on the report of the joint committee 
of the two Houses, appointed “to inquire and re- 
‘ port whether any, and, if any, what, measures 
‘ ought to be adopted for the accommodation o/ 
‘ the President of the United States, for the term 
‘commencing on the fourth day of March next ;” 
and, after some time spent therein, the Committee 
rose and reported a resolution thereupon ; which 
was twice read and agreed to by the House, as 
follows: 





Resolved, That the President of the United States 
be authorized to cause to be sold such part of the fur- 


niture and equipage belonging to his household, as may 
be decayed and out of repair; and that the further sum 
of fourteen thousand dollars, together with the proceeds 
of such sales, be appropriated for the accommodation 
of the household of the President of the United States, 
to be laid out at his discretion, and under his direction. 


Ordered, That a bill or bills be brought in pur- 
suant to the said resolution; and that Mr. Nicu- 
OLSON, Mr. Roger Griswoup, and Mr, Bryay, 
do prepare and bring in the same. 

And then, on motion made and seconded, the 
House adjourned until four o’clock, P. M. 


Eodem Die, 4 o’clock, P. M. 


Mr. Ex ior, from the committee to whom was 
referred, on the twenty-sixth of November and 
seventh of January last, the petitions of Benjamin 
Emmons, and of Barnabas Strong, and his asso- 
ciates; also, the report of a select committee on 
the petition of the said Benjamin Emmons, of 
the twenty-seventh of February, one thousand 
eight hundred and four; made a report thereon; 
which was read, and considered : Whereupon, s0 
much of the last clause of the said report, as is 
contained in the following words, to wit: “ They 
* beg leave to recommend that the further consid- 
‘ eration of the prayer of the said petitions be post- 
‘ poned until the next session of Congress,” being 
twice read, was, on the question put thereupon, 
disagreed by the House. 
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A motion was then made and seconded, that 
the House do agree to the following resolution: 


Resolved, That the prayer of the petitions of Benja- | 
min Emmons and of Barnabus Strong, and others, 
ought not to be granted. 


And the question being taken thereupon, it was 
resolved in the affirmative. 

A message from the Senate informed the House 
that the Senate have passed a bill, entitled “An 
act further providing for the government of the 
district of Louisiana ;” also, a bill, entitled “An | 
act authorizing the sale of a certain lot of land;” 
to which bills, respectively, they desire the con- 
currence of this House. 

On a motion made by Mr. Joun Rannotpn, 
that the House do come to the following reso- 
lution : 

Resolved, by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, two-thirds of both Houses concurring, That | 
the following article be submitted to the Legislatures | 
of the several States, which, when ratified and confirm- 
ed by the Legislatures of three-fourths of the said States, 
shall be valid and binding, as a part of the Constitu- | 
tion of the United States : 

The judges of the Supreme and all other Courts of | 
the United States, shall be removed by the President, 
on the joint address of both Houses of Congress, re- | 
questing the same, anything in the Constitution of the | 
United States to the contrary notwithstanding. 


A motion was made and seconded that the said | 
proposed resolution be referred to the considera- | 
tion of a Committee of the whole House; and | 
the question being taken thereupon, it was re- 
solved in the affirmative—yeas 68, nays 33, a 
follows: | 

Yras—Willis Alston, jr., Isaac Anderson, David Bard, 
William Blackledge, Walter Bowie, Adam Boyd, Ro- 
bert Brown, Joseph Bryan, William Butler, Levi Ca- 
sey, Thomas Claiborne, Joseph Clay, George Clinton, 
jun., John Clopton, Frederick Conrad, Jacob Crown- 
inshield, Richard Cutts, John Dawson, John B. Earle, 
Peter Early, John W. Eppes, William Findley, John | 
Fowler, Peterson Goodwyn, Andrew Gregg, John A. 
Hanna, Josiah Hasbrouck, Jas. Holland, David Holmes, 
John G. Jackson, Walter Jones, Nehemiah Knight, 
Michael Leib, J. B. C. Lucas, Andrew McCord, William 
McCreery, Nicholas R. Moore, Thomas Moore, Jeremiah 
Morrow, Roger Nelson, Thomas Newton, jun., Joseph 
H. Nicholson, Gideon Olin, Beriah Palmer, Oliver 
Phelps, John Randolph, John Rea of Pennsylvania, 
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John Rhea of Tennessee, Jacob Richards, Samuel 
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ney, Samuel Thatcher, George Tibbits, Killian K. Van 


| Rensselaer, Peleg Wadsworth, Lemuel Williams, and 


Marmaduke Williams. 


Another motion was made, and the question 
being put, that the said resolution be the or- 
der of the day for the first Monday in December 
next, it was resolved in the affirmative. 

On a motion made by Mr. Nicnotson, 


Resolved, That the following article, when adopted 
by two-thirds of both Houses of Congress, and by the 
Legislatures of three-fourths of the respective States, 
shall become a part of the Constitution of the United 
States, viz: 

That the Legislature of any State may, whenever 
the said Legislature shall think proper, recall, at any 
period whatever, any Senator of the United States, who 
may have been elected by them; and whenever a vote 
of the Legislature of any State, vacating the seat of 
any Senator of the United States, who may have been 
elected by the said State, shall be made known to the 
Senate of the United States, the seat of such Senator 
shall thenceforth be vacated. 


A motion was made and seconded, that the 
said proposed resolution be referred to the consid- 
eration of a Committee of the whole House; and 
the question being taken thereupon, it was re- 
solved in the affirmative—yeas 53, nays 46, as 
follows : 


Yzras—Willis Alston, jun., Isaac Anderson, David 
Bard, Walter Bowie, Robert Brown, Joseph Bryan, 
William Butler, Levi Casey, Thomas Claiborne, Jo- 
seph Clay, George Clinton, jun., John Clopton, Fred- 
erick Conrad, John Dawson, John B. Earle, Peter 
Early, J. W. Eppes, Peterson Goodwyn, Adrew Gregg, 
John A. Hanna, Josiah Hasbrouck, Joseph Heister, 
James Holland, David Holmes, Nehemiah Knight, Mi- 
chael Leib, Andrew McCord, William McCreery, 
Nicholas R. Moore, Thomas Moore, Jeremiah Morrow, 
Roger Nelson, Anthony New, Thomas Newton, jun., 
Joseph H. Nicholson, Gideon Olin, Beriah Palmer, 
John Randolph, John Rea of Pennsylvania, John Rhea 
of Tennessee, Jacob Richards, Thomas Sammons, Eb- 
enezer Seaver, James Sloan, Richard Stanford, Joseph 
Stanton, John Stewart, Philip R. Thompson, Abram 
Trigg, John Whitehill, Alexander Wilson, Richard 
Winn, and Thomas Wynns. 

Nays—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William Blackledge, Adam Boyd, William 
Chamberlin, Martin Chittenden, Clifton Claggett, Ja- 
cob Crowninshield, Manasseh Cutler, Richard Cutts, 
John Davenport, Thomas Dwight, James Elliot, Ebe- 


_nezer Elmer, William Findley, John Fowler, Gay- 


Riker, Cesar A. Rodney, Thomas Sammons, Ebene- | lord Griswold, Roger Griswold, Seth Hastings, Wil- 


zer Seaver, James Sloan, John Smilie, Henry South- 
ard, Richard Stanford, Joseph Stanton, John Stewart, 


liam Helms, David Hough, Benjamin Huger, John G. 
Jackson, William Kennedy, Simon Larned, Thomas 


David Thomas, Philip R. Thompson, Isaac Van Horne, | Lowndes, John B. C. Lucas, Nahum Mitchell, Oliver 


Joseph B. Varnum, Matthew Walton, John White- 
hill, Alexander Wilson, Richard Winn, and Thomas 
ynns. 

Nays—Nathaniel Alexander, Simeon Baldwin, Si- 
las Betton, William Chamberlin, Martin Chittenden, 
Clifton Claggett, Manasseh Cutler, Samuel W. Dana, 
John Davenport, Thomas Dwight, James Elliot, Ebe- 
nezer Elmer, Calvin Goddard, Gaylord Griswold, Ro- 
ger Griswold, Seth Hastings, William Helms, John 
Hoge, Benj. Huger, Simon Larned, Thomas Lowndes, 
Nahum Mitchell, Erastus Root, William Stedman, 





Samuel Taggart, Benjamin Tallmadge, Samuel Ten- | 


Phelps, Erastus Root, John Smilie, Henry Southard, 
William Stedman, Samuel Taggart, Benjamin Tall- 
madge, Samuel Tenney, Samuel Thatcher, David 
Thomas, George Tibbits, Killian K. Van Renssalaer, 
Joseph B. Varnum, Peleg Wadsworth, Lemuel Wil- 
liams, and Marmaduke Williams. 


Another motion was then made, and the ques- 
tion being put, that the said resolution be the or- 


| der of the day for the first Monday in December 


‘next, it was resolved in the affirmative—yeas 70, 
nays 28, as follows: 
Yeas—Willis Alston, jun., Nathaniel Alexander, 
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Isaac Anderson, Simeon Baldwin, Silas Betton, Wil- 
liam Blackledge, Adam Boyd, Joseph Bryan, William 
Butler, Levi Casey, William Chamberlin, Thomas 
Claiborne, George Clinton, jun., John Clopton, Fred- 
erick Conrad, Jacob Crowninshield, Manasseh Cutler, 
Richard Cutts, John Davenport, John Dawson, John 
B. Earle, Peter Early, James Elliot, Ebenezer Elmer, 
John W. Eppes, William Findley, John Fowler, Cal- 
vin Goddard, Peterson Goodwyn, Andrew Gregg, Ro- 
ger Griswold, John A. Hanna, Josiah Hasbrouck, Seth 
Hastings, Jos. Heister, James Holland, David Holmes, 
Benjamin Huger, John G. Jackson, William Kennedy, 
Nehemiah Knight, Simon Larned, Thomas Lowndes, 
John B. C. Lucas, Andrew McCord, William McCree- 
ry, Nahum Mitchell, Nicholas R. Moore, Jeremiah 
Morrow, Thomas Newton, jun., Gideon Olin, Oliver 
Phelps, John Rea of Pennsylvania, John Rhea of Ten- 
nessee, Jacob Richards, Erastus Root, Thomas Sam- 
mons, Ebenezer Seaver, John Smilie, Henry Southard, 
John Stewart, Samuel Taggart, Benjamin Tallmadge, 
Samuel Tenney, Philip R. Thompson, Joseph B. 
Varnum, Matthew Walton, Marmaduke Williams, 
Alexander Wilson, and Thomas Wynns. 

Nays.—David Bard, Walter Bowie, Robert Brown, 
Martin Chittenden, Clifton Claggett, Joseph Clay, 
Thomas Dwight, Gaylord Griswold, William Helms, 
David Hough, Michael Leib, Roger Nelson, Anthony 
New, Joseph H. Nicholson, Beriah Palmer, John Ran- 
dolph, James Sloan, Richard Stanford, Joseph Stanton, 
William Stedman, Samuel Thatcher, David Thomas, 
George Tibbits, Abram Trigg, Killian K. Van Rens- 
selaer, Peleg Wadsworth, John Whitehill, and Rich- 
ard Winn. 


An engrossed bill supplementary to the act, en- 
titled “ An act making provision for the disposal 
of the public lands in the Indiana Territory, and 
for other purposes,” was read the third time, and 
passed. 

Mr. Nicuoxson, from the committee appointed, 
presented a bill further to provide for the accom- 
modation of the President of the United States; 
which was read twice, and committed to a Com- 
mittee of the Whole to-day. 

The bill, sent from the Senate, entitled “An 
act further providing for the government of the 
district of Louisiana,” was read twice, and order- 
ed to be read the third time to-morrow. 





Saturpay, March 2. 


Mr. Josep Cray, from the Committee of 
Ways and Means, presented a bill making an ap- 
propriation for carrying into effect certain Indian 
treaties; which was read twice, and committed 
to a Committee of the Whole this day. 

The bill, sent from the Senate, entitled “An act 
further providing for the government of the district 
of Louisiana,” was read the third time and passed. 

The House resolved itself into a Committee of 
the Whole on the bill further to provide for the 
accommodation of the President of the United 
States. The bill was reported without amend- 
ment, and ordered to be engrossed, and read the 
third time to-day. 

The bill, sent from the Senate, entitled “An act 
authorizing the sale of a certain lot of land,” was 
read the first time, and the further consideration 
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postponed until the first Monday in December 
next. 

The House resolved itself into a Committee of 
the Whole on the bill, sent from the Senate, en- 
titled “An act to amend an act, entitled ‘An act 
for imposing more specific duties on the importa- 
tion of certain articles; and, also, for levying and 
collecting light money on foreign ships or ves- 
sels,’ to which the Committee of Ways and 
Means, to whom it had been referred, reported no 
amendment, on the eighteenth of January last; 
and, after some time spent therein, the Committee 
reported the same to the House without amend- 
ment. 

The House then proceeded to consider the said 
bill: Whereupon a motion was made and second- 
ed that the further consideration thereof be post- 
poned until the first Monday in December next, 
and the question being put thereon. it passed in 
the negative—yeas 43, nays 46, as follows: 


Yras—David Bard, Silas Betton, Adam Boyd, Wiil- 
liam Butler, John Campbell, William Chamberlin, Mar- 
tin Chittenden, Clifton Claggett, Frederick Conrad, 
Samuel W. Dana, John Davenport, Thomas Dwight, 
James Elliot, Ebenezer Elmer, John W. Eppes, Cal- 
vin Goddard, Peterson Goodwyn, Andrew Gregg, Gay- 
lord Griswold, Roger Griswold, John Hoge, David 
Hough, Benjamin Huger, Samuel Hunt, John G. Jack- 
son, Thomas Lowndes, John B. C. Lucas, Nahum 
Mitchell, Beriah Palmer, Thomas Plater, John Rea of 
Pennsylvania, John Rhea of Tennessee, Thomas Sam- 
mons, Thomas Sandford, Henry Southard, Richard 
Stanford, William Stedman, John Stewart, Samuel! 
Taggart, Benj. Tallmadge, Samuel Tenney, Samuel 
Thatcher, and George Tibbits. 

Nays—Willis Alston, jun., Nathaniel Alexander, 
Isaac Anderson, William Blackledge, Walter Bowie, 
Robert Brown, Joseph Clay, Matthew Clay, John Clop- 
ton, Jacob Crowninshield, John Dawson, John Fowler, 
Josiah Hasbrouck, James Holland, David Holmes, Wii- 
liam Kennedy, Nehemiah Knight, Simon Larned, Mi- 
chael Leib, Matthew Lyon, Andrew McCord, William 
McCreery, Nicholas R. Moore, Thomas Moore, Jere- 
miah Morrow, Roger Nelson, Anthony New, Thomas 
Newton, jr., Joseph H. Nicholson, Gideon Olin, John 
Randolph, Thomas Mann Randolph, Jacob Richards, 
James Sloan, John Smilie, Joseph Stanton, Philip R. 
Thompson, Abram Trigg, Joseph B. Varnum, John 
Whitehill, Lemuel Williams, Alexander Wilson, Rich- 
ard Winn, Joseph Winston, and Thomas Wynns. 





And then the main question being taken, that 
the said bill do pass, it was resolved in the af- 
firmative. 

An engrossed bill further to provide for the ac- 
commodation of the President of the United 
States, was read the third time, and passed. 

A message from the Senate informed the 
House that the Senate have passed a bill, entitled 
“An act supplementary to an act, entitled ‘An act 
making an appropriation for carrying into effect 
the Convention between the United States of 
America and His Britannic Majesty ;” to which 
they desire the concurrence of this House. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act in addition to ‘An act to make 
provision for persons that have been disabled by 
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known wounds received in the actual service of 
the United States, during the Revolutionary war, 
the bill was reported with an amendment thereto ; 
which was twice read, and agreed to by the House. 

Ordered, That the said bill, with the amend- 
ment, be read the third time to-morrow. 

A message from the Senate informed the 
House that the Senate have passed the bill, en- 
titled “An act making an appropriation for the 

ayment of witnesses summoned on the part of 
the United States, in support of the impeachment 
of Samuel Chase,” with several amendments; to 
which they desire the concurrence of this House. 

The Senate have passed a bill, entitled “An 
act making provision for the widow and orphan 
children of ‘Thomas Flinn;” also, a bill, entitled 
“An act for the relief of George Scoone and Alex- 
ander Cameron;” to which bills, respectively, 
they desire the concurrence of this House. 

The House resolved itself into a Committee of 
the Whole on the amendments of the Senate to 
the bill, entitled “An act to regulate the clearance 
ofarmed merchant vessels. The committee report- 
ed tothe House their agreement to the same, with 
sundry amendments thereto. The House then 
proceeded to consider the said amendments of the 
Senate: Whereupon, 

Resolved, That this House doth agree to the 
said amendment, with amendments. 

A message from the Senate informed the House 
that the Senate have passed sundry resolutions 
“expressive of the sense of Congress of the gal- 
lant conduct of Commodore Edward Preble, the 
officers, seamen, and marines, of his squadron ;” 
to which they desire the concurrence of this 
House. 

The said resolutions of the Senate were read: 
Whereupon, the resolutions were committed to 
Mr. R. Griswoip, Mr. Nicuoison, and Mr. 
J. Cuay, to consider and report thereon to the 
House. 

The House then adjourned until five o’clock, 
post meridian. 


Eodem Die, 5 o'clock, P. M. 


A message from the Senate informed the House 
that the Senate have passed the bill, entitled “An 
act supplementary to the act, entitled ‘An act 
making provision for the disposal of the publie 
lands in the Indiana Territory, and for other pur- 
poses,” with an amendment; to which they de- 
sire the concurrence of this House; also, the bill, 
entitled “An act further to alter and establish 
certain post roads, and for other purposes,” with 
several amendments ; to which they desire the 
concurrence of this House. 

The House proceeded to consider the amend- 
ment proposed by the Senate to the bill, entitled 
“An act supplementary to the act, entitled ‘An 
act making provision for the disposal of the pub- 
lic lands in the Indiana Territory and for other 
purposes ;” Whereupon, 

Resolved, That this House doth agree to the 
said amendment. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
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“An act further to alter and establish certain post 
roads, and for other purposes :” Whereupon, 

Resolved, That this House doth agree to the 
said amendments. 

The bill sent from the Senate, entitled “An act 
for the relief of George Scoone and Alexander 
Cameron,” was read twice and committed toa 
Committee of the Whole this day. 

The bill sent from the Senate, entitled “An act 
making provision for the widow and orphan chil- 
dren of ‘Thomas Flinn,” was read twice and com- 
mitted to a Committee of the Whole this day. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for carrying into effect certain Indian treaties. 
The bill was reported with several amendments 
thereto; which were severally twice read, and 
agreed to by the House. 

Ordered, That the said bill, with the amend- 
ments, be engrossed, and read the third time to- 
day. 

A message from the Senate informed the House 
that the Senate disagree to the amendment pro- 
posed by this House to the bill sent from the Sen- 
ate, entitled “An act in addition to‘An act to 
make provision for the persons that have been dis- 
abled by kaown wounds received in the actual 
service of the United States, during the Revo- 
lutionary war.” 

The House proceeded to consider the said mes- 
sage: Whereupon, 

fesolved, That this House doth insist on their 
said amendment, and desire a conference with the 
Senate on the subject-matter thereof; to which 
conference this House doth appoint Mr. Dana, 
Mr. Root, and Mr. Netson, the managers on 
their part. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act for the relief of George Scoone and 
Alexander Cameron.” The bill was reported 
Without amendment, read the third time, and 
passed. 

The House resolved itself into a Committee of 
the Whole on the bill sent from the Senate, en- 
titled “An act making provision for the widow 
and orphan children of Thomas Flinn. No 
amendment being made, the said bill was then 
read the third time, and passed. 

The House proceeded to consider the amend- 
ments proposed by the Senate to the bill, entitled 
‘An act making an appropriation for the payment 
of witnesses summoned on the part of the United 
States, in support of the impeachment of Samuel 
Chase :” Whereupon, the said amendments, to- 
gether with the bill, were committed to a Commit- 
tee of the Whole immediately. 

The House, accordingly, resolved itself into the 
said Committee ; and, after some time spent there- 
in. the Committee rose and reported to the House 
their disagreement to the same. 

The House then proceeded to consider the said 
amendments of the Senate: Whereupon, the ques- 
tion being taken that the House do agree with the 
Committee of the whole House in their disagree- 
ment to the first amendment of the Senate, by strik- 
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ing out, in the first section of the bill, line third, 
the words “on behalf of the House of Represent- 
atives, and of all the people of the United States, 
to attend the Senate in support,” and inserting, in 
lieu thereof, the words “to attend the Senate on 
the trial.” 

It was resolved in the affirmative.—yeas 60, 
nays 18, as follows: 

Yxas—Willis Alston, jr., Nathaniel Alexander, Isaac 
Anderson, David Bard, William Blackledge, Walter 
Bowie, Robert Brown, William Butler, Levi Casey, 
Thomas Claiborne, Joseph Clay, John Clopton, Freder- 
ick Conrad, John Dawson, William Dickson, John 
B. Earle, Ebenezer Elmer, John W. Eppes, William 
Findley, Peterson Goodwyn, Andrew Gregg, Joseph 
Heister, James Holland, David Holmes, Walter Jones, 
Nehemiah Knight, Simon Larned, Michael Leib, John 
B. C. Lucas, Andrew McCord, Nicholas R. Moore, 
Thomas Moore, Jeremiah Morrow, Roger Nelson, 
Thomas Newton, jun., Joseph H. Nicholson, Gideon 
Olin, Beriah Palmer, John Randolph, Thomas M. Ran- 
dolph, John Rea of Pennsylvania, John Rhea of Ten- 
nessee, Jacob Richards, Samuel Riker, Erastus Root, 
Thomas Sammons, James Sloan, John Smilie, Henry 
Southard, Richard Stanford, Joseph Stanton, John Stew- 
art, David Thomas, Philip R. Thompson, Abram Trigg, 
Isaac Van Horne, Joseph B. Varnum, John Whitehill, 
Alexander Wilson, and Richard Winn. 

Nays—Simeon Baldwin, Jacob Crowninshield, Ma- 
nasseh Cutler, John Fowler, Calvin Goddard, Gaylord 
Griswold, Roger Griswold, Benjamin Huger, Samuel 
Hunt, Nahum Mitchell, Samuel D. Purviance, Wil- 
laim Stedman, Benjamin Tallmadge, Samuel Tenney, 
Samuel Thatcher, George Tibbits, Killian K. Van Rens- 
selaer, and Peleg Wadsworth. 

Resolved, That this House doth agree to all the 
other amendments of the Senate to the said bill. 

The bill sent from the Senate, entitled “An act 
supplementary to the act, entitled ‘An act making 
an appropriation for carrying into effect the Con- 
vention between the United States of America, 
and His Britannic Majesty,” was read three times, 
and passed. 

Mr. R. Griswo.p, from the committee to whom 
were referred the resolutions of the Senate, “ex- 
pressive of the sense of Congress of the gallant 
conduct of Commodore Edward Preble, the offi- 
cers, seamen, and marines, of his squadron,” made 
a report thereon ; which was read, and considered : 
Whereupon, the resolution was recommitted to 
thesame committee. A message from the Senate 
informed the House that the Senate agree to the 
conference desired by this House on the subject- 
matter of the amendments disagreed to by the 
Senate to the bill entitled “An act in addition to 
‘An act to make provision for persons that have 
been disabled by known wounds received in the 
actual service of the United States, during the 
Revolutionary war,” and have appointed mana- 
gers at the said conference, on their part. 

The House resolved itself into a Committee of 
the Whole on the bill making an appropriation 
for carrying into effect certain Indian treaties. 
The bill was reported with several amendments 
thereto; which were severally twice read, and 
agreed to by the House. 

Ordered, That the said bill, with the amend- 
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ments, be engrossed, and read the third time to. 
day. 





Sunpay, March 3. 

An engrossed bill, making an appropriation fo; 
carrying into effect certain Indian treaties, was 
read the third time. 

Resolved, That the said bill do pass, and that 
the title be, “An act making appropriations for 
carrying into effect certain Indian treaties, and 
for other purposes of Indian trade and inter- 
course.” 

On motion, it was 
Resolved, That the Committee of Accounts be 
authorized to adjust and settle an account of Wil- 
liam Duane, for arrears of printing, by order of 
the House, at the second session of the Seventh 
Congress, and to direct payment of such sum as 
they shall allow thereon ; first, out of any balance 
remaining unexpended of the appropriation made 
by an act of the present session, approved on the 
sixth day of December, one thousand eight hun- 
dred and four, “to make good a deficiency of the 
appropriation for the contingent expenses of both 
Houses of Congress, authorized by the act of the 
fourteenth day of March last;” and secondly, out 
of the sum appropriated for the contingent fund 
of this House for the present year. 
Mr. Finney, from the Committee of Elections, 
to whom was referred the certificate of election 
of GeorGe CLINTON, jr., returned to serve in this 
House, as a member for the State of New York, in 
the place of Samuel L. Mitchill, appointed a 
Senator of the United States, made a report 
thereon ; which was read, and is as follows: 
“That they have examined the said certificate, as 
credentials of the election of George Clinton, jun., and 
are of opinion, that he is entitled to a seat in this 
House.” 
Ordered, That the said report do lie on the 
table. 
The House resolved itself into a Committee of 
the Whole on the bill for the relief of sundry per- 
sons therein named. The bill was reported with- 
out amendment, and ordered to be engrossed, and 
read the third time to-day. 
Mr. Dana, from the managers appointed yes- 
terday, on the part of this House, to attend a con- 
| ference with the Senate, on the disagreeing votes 
of the two Houses on the amendments to the bill 

| sent from the Senate, entitled “An act in addi- 

| tion to ‘An act to make provision for persons that 
have been disabled by known wounds received in 
the actual service of the United States during the 
Revolutionary war,” reported that the managers 
had met the conferees on the part of the Senate. 
but could come to no agreement on the subject- 
matter of the said amendments, 

The House resolved itself into a Committee of 
the Whole on the bill to revive and make perma- 
nent, the “Act to prescribe the mode of taking 
evidence in cases of contested elections for mem- 
bers of the House of Representatives of the Uni- 
ted States, and to compel the attendance of wit- 
nesses,” passed the third day of January, one thou- 
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8 to- sand seven hundred and ninety-eight, and in addi- | and necessary steps, to use their utmost exertions, 
tion tothesame. The bill was reported with two | as soon as the same is practicable, to obtain an 
amendments thereto, which were twice read, and amendment to the Federal Constitution, so as to 
agreed to by the House. ‘Like ; authorize and empower the Congress of the Uni- 
1 for Ordered, That the said bill, with the amend- | ted States to pass a law, whenever they may deem 
Was ments, be engrossed, and read the third time to-| it expedient, to prevent the further importation of 
F day. slaves from any of the West India islands, from 
that The House resolved itself into a Committee of | the coast of Africa, or elsewhere, into the United 
s for the Whole on the bill sent from the Senate, enti- | States, or any part thereof :” Whereupon, a mo- 
and tled “An act to extend jurisdiction in certain | tion was made and seconded that the House do 
nter- onan to the winds ae Save ee Pa come to the following resolution: 
as reported with several amendments there- 
a ‘whish crane severally twice read, and agreed | |, Resolved, by the Senate and House of Representa- fe 
ives of the United States of America in Congress as- i 
ts be to by the House. sembled, two-thirds of both Houses coneurring, That 
r d bill, together with the amendments oe ? oe i 
Wil- The sal Nites RE ’ | the following article be proposed to the Legislatures of 
er of were then read the third time, and passed. the several States, as an amendment to the Constitu- ef 
enth An engrossed bill for the relief of sundry per- | tion of the United States, which, when ratified by i 
mM as sons therein named, was read the third time. three-fourths of the said Legislatures, shall be valid to } 
ance Resolved, That the said bill do pass, and that | all intents and purposes, as a part of the said Constitu- | 
nade the title be, “An act for the relief of Robert Pat- | tion, to wit: ie 
1 the ton, and others.” “That the Congress of the United States shall have ote 
hun- Mr. Rocer Griswo np, from the committee to | Tne Ui to et the cae ianeinl of en into 
f the whom was, yesterday, recommitted their report | ™® United States and the “erritories thereol. 
both on the resolutions of the Senate, “ expressive of | The said proposed resolution was read, and or- 
E the the sense of Congress of the gallant conduct of | dered to lie on the table. 
r, out Commodore Edward Preble, the officers, seamen, | The resolutions sent from the Senate “ expres- 
fund and marines, of his squadron,” made a supplemen- | sive of the sense of Congress of the gallant con- 
tary report, proposing sundry amendments to the | duct of Commodore Edward Preble, the officers, 
lons, said resolutions, which were twice read, and agreed | seamen, and marines, of his squadron,” together 
etion to by the House. with the amendments agreed to this day, were 
| this Ordered, That the said resolutions, with the | read the third time; and on the question that the 
k, in amendments, be read the third time to-day. same do pass, it was unanimously resolved in the 
ed a An engrossed bill to revive and make perma- | affirmative. . ' 
port nent the “Act to prescribe the mode of taking} The House resolved itself into a Committee of 
evidence in cases of contested elections for mem- | the Whole on the bill to provide for a light-house 
le, as bers of the House of Representatives of the Uni- | on Watch-h ill Point, in the State of Rhode Isl- 
and ted States, and to compel the attendance of wit-| and. The bill was reported without amendment, 
| this nesses,” passed the third day of January, one thou- | and ordered to be engrossed, and read the third 
sand seven hundred and ninety-eight, and in addi- | time to-day. 
. the tion to the same, was read the third time,and| The order of the day for the House to resolve 
passed. | itself into a Committee of the Whole on the bill 
ee of On motion, that it be | for the relief of Philip Nicklin and Robert Eagles- 
' per- Resolved, That the Clerk of this House be author- | field Griffith, was called for: Whereupon, the 
with- ized and directed to pay, out of the moneys appro- said order of the day was postponed until the first 
and priated to defray the contingent expenses of this House, | Monday in December next. 
to Joseph Wheaton, Sergeant-at-Arms; also, to Tho- Mr. Newron, from the Committee on Post 
yes- mas Claxton and Thomas Dunn, the Doorkeeper and | Offices and Post Roads, to whom was referred, on 
e0n- Assistant Doorkeeper, two hundred dollars, each, for | the twenty-third of January last, the petition of 
ae their extra services during the present session ; to John | sundry inhabitants of York county, in the State 
» bill Phillips, fifty dollars, and to Alexander Claxton, fifty of Pennsylvania, made a report thereon; which 
nddi- dollars, was read, and ordered to lie on the table. 
that The House proceeeded to consider the said} A message from the Senate informed the House 
ed in proposed resolution at the Clerk’s table: Where- | that the Senate have passed the bill, entitled “An 
x the upon, the further consideration of the said resolu- | act for the more effectual preservation of peace 
ugwers tion was postponed until the first Monday in | in the ports and harbors of the United States, and 
nate, December next. | in the waters under their jurisdiction,” with sev- 
yject- Mr. VARNUM, one of the members for the State | eral amendments ; to which they desire the con- 
of Massachusetts, presented to the House a letter | currence of this House. 
ee ol from the Governor of the said State, enclosing | The House proceeded to consider the amend- 
rma- an attested copy of two concurrent resolutions of | ments proposed by the Senate to the bill, entitled 
king the Senate and House of Representatives of the |“An act for the more effectual preservation of 
nem- State of Massachusetts, passed the fifteenth of | peace in the ports and harbors of the United 
Uni- February, in the present year, “instructing the | States, and in the waters under their jurisdiction:” 
wit- Senators and requesting the Representatives in | Whereupon, the amendments, together with the 
hou- Congress, from the said State, to take all legal | bill, were committed to Mr. Nicnouson, Mr. 
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CrowNINsHIELD, and Mr. Hueer, to consider and 
report thereon to the House. 

On a motion made and seconded, 

That the thanks of this House be presented to Na- 
thaniel Macon, in testimony of their approbation of his 
conduct in the discharge of the arduous and important 
duties assigned him while acting as Speaker.” 

It was resolved unanimously : Whereupon, Mr. 
Speaker made his acknowledgments to the House 
in manner following: 

“ Gentlemen: Accept my thanks for the vote which 
you have been pleased to pass, approving my conduct 
m the chair: permit me to assure you that it has been 
my constant endeavor so to conduct myself as to do 
justice to each member; and the highest gratification 
which I can receive is your approbation.” 


On a motion made and seconded that the House 
do come to the following resolution: 

Resolved, That the Clerk of this House be, and he 
is hereby, authorized to pay, out of the contingent fund 
of this House, the sum of two hundred and fifty dol- 
Jars to Samuel Hamilton, jun., as a compensation for 
his services in the library ; and two hundred and fifty 
dollars to Alexander Claxton, as a compensation for 
his services as a messenger in the House of Represent- 
atives. 


The House proceeded to consider the said pro- 
posed resolution: Whereupon, the further con- 
sideration thereof was postponed until the first 
Monday in December next. 

A message from the Senate informed the House 
that the Senate adhere to their disagreement to 
the amendment, insisted on by this House to the 
bill sent from the Senate, entitled “An act in ad- 
dition to ‘An act to make provision for persons 
that have been disabled by known wounds re- 
ceived in the actual service of the United States, 
during the Revolutionary war.” 

An engrossed bill to provide for a light-house 
on Watch-hill Point, in the State of Rhode Island, 
was read the third time and passed. 

The House adjourned until five o’clock, P. M. 


Eodem Die, 5 o’clock, P. M. 


A message from the Senate informed the House 
that the Senate insist on their amendments disa- 
greed to by this House to the bill, entitled “ An 
act making an appropriation for the payment of 
witnesses summoned on the part of the United 
States, in support of the impeachment of Samuel 
Chase,” and desire a conference with this House 
on the subject-matter of the said amendments; 
to which conference the Senate have appointed 
managers, on their part. 

The Senate have agreed to the amendments 
proposed by this House to the resolutions “ expres- 
sive of the sense of Congress of the gallant con- 
duct of Commodore Edward Preble, the officers, 
seamen, and marines, of his squadron,” with 
amendments; to which they desire the concur- 
rence of this House. 

The House proceeded to reconsider the amend- 
ments insisted on by the Senate to the bill, enti- 
tled “An act making an appropriation for the 
payment of the witnesses summoned on the part 
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of the United States in support of the impeach- 
ment of Samuel Chase :” Whereupon. 

Resolved, That this House doth insist on their 
disagreement to the said amendments. 

Resolved, That this House do agree to the con- 
ference desired by the Senate on the subject-mat- 
ter of the said amendments; and that Mr. Jony 
Ranpovpn, Mr. Earty, and Mr. Nicwouson, be 
appointed managers at the said conference, on the 
part of this House. 

Mr. Nicnouson, from the committee to whom 
were this day committed the amendments pro- 
posed by the Senate to the bill, entitled “ An ac 
for the more effectual preservation of peace in the 
ports and harbors of the United States, and in 
the waters under their jurisdiction,” reported to 
the House their agreement to the same. 

The House then proceeded to consider the said 
amendments of the Senate; and on the question 
that the House do concur with the select com- 
mittee in their agreement to the same, it was re- 
solved in the affirmative. P 

The House proceeded to consider the amend- 
ments proposed by the Senate to the amendment: 
of this House to the resolutions “ expressive of the 
sense of Congress of the gallant conduct of Com- 
modore Edward Preble, the officers, seamen, ani 
marines, of his squadron :” Whereupon, 

Resolved, That this House do agree to the said 
amendments to the amendments. 

The House proceeded to consider their amend- 
ment insisted on by this House to the bill seni 
from the Senate, entitled “An act in addition to 
‘An act to make provision for persons that have 
been disabled by known wounds received in the 
actual service of the United States during th 
Revolutionary war,’ to their disagreement 1 
which the Senate have adhered: Whereupon, 

Resolved, That this House do recede from their 
said amendment. 

On motion, it was 

Resolved, That the Committee of Accounts b: 
authorized to settle and adjust the account 
Alexander Claxton, for his services, rendered to 
this House during the present session, and allow 
such sum as they may deem due to him, out 0! 
the contingent fund of this House: Provided. 
That the same shall not exceed one hundred 
dollars. 

The order of the day for the House to resolv: 
itself into a Committee of the Whole on the bil! 
to authorize the Circuit Court of the District 0! 
Columbia to decree divorces in certain cases, be- 
ing called for, a motion was made, and the ques- 
tion being put, that the said order of the day be 
postponed until the first Monday in December 
next, it was resolved in the affirmative. 

A message from the Senate informed the House 
that the Senate adhere to their amendments to 
the bill, entitled “An act making an appropria- 
tion for the payment of witnesses summoned 01 
the part of the United States, in support of the 
impeachment of Samuel Chase,” to their disagree- 
ment to which this House has insisted. 

Mr. Jonn Ranvowpn, from the managers ap- 
pointed on the part of this House, to attend the 
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conference with the Senate, on the subject-matter 
of the amendments depending between the two 
Houses to the bill, entitled “An act making an 


appropriation for the payment of witnesses sum- | 
moned on the part of the United States, in sup- | 
port of the impeachment of Samuel Chase,” made | 


a report: Whereupon, the House proceeded to 
reconsider the said amendments; and the same 
being again read, 

Resolved, That this House do adhere to their 
disagreement to the said amendments: and so the 
said bill was lost. 


A motion was then made and seconded that | 


the House do come to the following resolutions: 
Resolved, That the Clerk of this House be, and he 
is hereby, directed to pay out of the contingent fund 


of this House, to every witness summoned on behalf 


of the House of Representatives, to attend the Senate 
in support of the impeachment of Samuel Chase, for 
every day’s attendance, the sum of three dollars, and 
the further sum of twenty cents for each mile in com- 
ing from and returning to his place of abode. 


Resolved, That the Clerk be likewise directed to | 


pay, out of the said fund, any other expense incurred 


by order of the managers of the said impeachment, 


and certified by their chairman. 

On which motion, various efforts were made to 
obtain a decision of the House on the previous 
question, “ that the House do now proceed to con- 
sider the said motion;” but no result could, in 


any instance, be obtained for the want of a. 


quorum. 
After which, a quorum being present, 


Proceedings. 


| A message from the Senate informed the House 
| that the Senate have appointed a committee, on 
| their part, jointly, with such committee as may 
be appointed on the part of this House, to wait 
on the President of the United States, and notify 
him of the proposed recess of Congress. 

The House proceeded to consider the foregoing 
message of the Senate, and 

Resolved, That this House do agree to the same, 
and that Mr. Jonn Ranpowpn, Mr. Hucer, and 
Mr. Ne son, be appointed of the said committee, 
on the part of this House. 

Mr. Joun Ranvovpn, from the committee ap- 
pointed on the part of this House, jointly, with 
the committee appointed on the part of the Sen- 
ate, to wait on the President of the United States, 
and notify him of the proposed recess of Congress, 
reported that the committee had performed that 
service ; and that the President signified to them 
that he had no further communication to make 
during the present session. 

A message from the Senate informed the House 
‘that the Senate, having finished the Legislative 
business before them, are now ready to adjourn. 

Ordered, That a message be sent to the Senate 
| to inform them that this House, having completed 

the business before them, are now about to ad- 
journ, without day; and that the Clerk of this 
House do go with the said message. 

The Clerk, accordingly, went with the said 
message; and being returned, 

The Speaker adjourned the House, sine die. 
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APPENDIX 


TO THE HISTORY OF THE EIGHTH CONGRESS. 


COMPRISING THE MOST IMPORTANT DOCUMENTS ORIGINATING DURING THAT CON. 
GRESS, AND THE PUBLIC ACTS PASSED BY IT. 


LOUISIANA. 

[Communicated to Congress January 16, 1804.] | 
To the Senate and House of 

Representatives of the United States: 

In execution of the act of the present session of | 
Congress for taking possession of Louisiana, as | 
ceded to us by France, and for the temporary 
government thereof, Governor Claiborne of the 
Mississippi Territory, and General Wilkinson, 
were appointed Commissioners to receive posses- 
sion. They proceeded, with such regular troops | 
as had been assembled at Fort Adams from the} 
nearest posts, and with some militia of the Mis- 
sissippi Territory, to New Orleans. To be pre- 
pared for anything unexpected which might arise | 
out of the transaction, a respectable body of mil- 
itia was ordered to be in readiness in the States 
of Ohio, Kentucky, aud Tennessee, and a part of 
those of Tennessee was moved on to the Natchez. 
No occasion, however, arose for their services. 
Our Commissioners, on their arrival at New Or- 
leans, fuund the Province already delivered by 
the Commissaries of Spain to that of France, 
who delivered it over to them on the twentieth 
day of December, as appears by their declaratory 
actaccompanying this. Governor Claiborne, be- 
ing duly invested with the powers heretofore ex- | 
ercised by the Governorand Intendant of Louisi- 
ana, assumed the government on the same day, 
and, for the maintenance of law and order, imme- | 
diately issued the proclamation and address now 
communicated. 

On this important acquisition, so favorable to | 
the immediate interests of our Western citizens, 
sO auspicious to the peace and security of the | 
nation in general, which adds to our country ter- | 
rilories so extensive and fertile, and to our citi- 
zens new brethren to partake of the blessings of | 
freedom and seli-government, I offer to Congress 
and our country my sincere congratulations. 


Jan. 16, 1804. TH. JEFFERSON. 
Crry or New Orveans, Dec. 20, 1803. 
Sir: We have the satisfaction to announce to 
you, that the Province of Louisiana was this day | 
surrendered to the United States by the Com- 





missioner of France; and to add, that the flag of | 


, our country was raised in this city amidst the ac- 


clamations of the inhabitants. 

The enclosed is a copy of an instrument of 
writing. which was signed and exchanged by the 
Commissioners of the two Governments, and is 
designed asa record of this interesting transaction. 

Accept assurances of our respectful considera- 
tion. WM. C. C. CLAIBORNE, 

JAMES WILKINSON. 

James Maptson, Secretary of State. 


The undersigned, William C. C. Claiborne, and 
James Wilkinson, commissioners or agents of the 
United States, agreeably to the full powers they 
have received from Thomas Jefferson, President 
of the United States, under date of the 31st Oc- 
tober 1803, and twenty-eighth year of the inde- 
pendence of the United States of America, Sap 
Brumaire, 12th year of the French Republic.) 
countersigned by the Secretary of State, James 
Madison, and citizen Peter Clement Laussat, Co- 
lonial Prefect, and Commissioner of the French 
Government, for the delivery, in the name of the 
French Republic, of the country, territories, and 
dependencies of Louisiana, to the commisioners or 
agents of the United States, conformably to the 
powers, commission, and special mandate which 
he has received, in the name of the French people, 
from citizen Bonaparte, First Consul, under date 
of the 6th June, 1803, (17th Prairial, eleventh 
year of the French Republic,) countersigned by 
the Secretary of State, Hugues Maret, and by his 
Excellency the Minister of Marine and Colonies, 
Decres, do certify by these presents, that on this 
day, Tuesday, the 20th December, 1803, of the 
Christian era, (28th Frimaire, twelfth year of the 
French Republic,) being convened in the hall of 
the Hotel de Ville of New Orleans, accompanied 
on both sides by the Chiefs and Officers of the 
Army and Navy, by the municipality and divers 
respectable citizens of their respective Republics, 


ithe said William C. C. Claiborne and James 


Wilkinson, delivered to the said citizen Laussat 


| their aforesaid full powers, by which it evidently 


appears that full power and authority has been 
given them jointly and severally to take posses- 
sion of, and to occupy the territories ceded by 
France to the United States, by the treaty con- 
cluded at Paris on the 30th day of April last past, 





i 


OT, LTE ST Re 


ners re 





1231 


a a 
———_——_ 


(10th Floreal,) and for that purpose to repair to | Proclamation by His E 


the said Territory, and there to execute and per- 
form all such acts and things, touching the prem- 
ises, as may be necessary for fulfilling their ap- 
pointment conformably to the said treaty and 
the laws of the United States; and thereupon 
the said citizen Laussat declared that, in virtue of, 
and in the terms of the powers, commission, and 
special mandate dated at St. Cloud, 6th June, 
1803, of the Christian era, (17th Prairial, 11th 
year of the French Republic,) he put from that 
moment the said Commissioners of the United 
in possession of the country, territories, and de- 
pendencies of Louisiana, conformably to the first, 
second, fourth, and fifth articles of the treaty 
and two conventions, concluded and signed the 
30th April, 1803, (10th Floreal, 11th year of the 
French Republic,) between the French Republic 
and the United States of America, by citizen 
Barbé Marbois, Minister of the Public Treasury, 
and Messrs. Robert R. Livingston and James 
Monroe, Ministers Plenipotentiary of the United 
States, all three furnished with full powers, of 
which treaty and two conventions the ratifica- 
tions, made by the First Consul of the French 
Republic on the one part, and by the President of 
the United States, by and with the advice and 
consent of the Senate, on the other part, have 
been exchanged and mutually received at the 
City of Washington, the 21st October, 1803, (28th 
Vendemiaire, 12th year of the French Republic,) 
by citizen Louis André Pichon, Chargé des Af- 
faires of the French Republic near the United 
States, on the part of France,and by James Mad- 
ison, Secretary of State of the United States, on 
the part of the United States, according to the 
proces verbal drawn up on the same day ; and 
the present delivery of the country is made to 
them, to the end that, in conformity with the ob- 
ject of the said treaty, the sovereignty and prop- 
erty of the colony or province of Louisiana may 
pass to the said United States, under the same 
clauses and conditions as it had been ceded by 
Spain to France, in virtue of the treaty concluded 
at St. Ildefonso, on the 1st October, 1800, (9th 
Vendemiaire, 9th year,) between these two last 
Powers, which has since received its execution 
by the actual re-entrance of the French Repub- 
lic into possession of the said colony or province. 
And the said citizen Laussat in consequence, 
at this present time, delivered to the said Com- 
missioners of the United States, in this public sit- 
ting, the keys of the city of New Orleans, de- 
claring that he discharges from their oaths of 
fidelity towards the French Republic, the citizens 
and inhabitants of Louisiana, who shall choose to 
remain under the dominion of the United States. 
And that it may forever appear, the undersigned 
have signed the proces verbal of this important 
and solemn act, in the Freach and English lan- 
guages, and have sealed it with their seals, and 
ave caused it to be countersigned by the secretaries 
of commission, the day, month, and year above 
written. WM. C.C. CLAIBORNE, [L. s.] 
JAMES WILKINSON, L. Ss. 
LAUSSAT. L. =| 
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xcellency, William C. C. Claj- 
borne, Governor of the Mississippi Territory, exer- 
cising the powers of Governor General and Intend. 
ant of the Province of Louisiana. 

Whereas, by stipulations between the Govern. 
ments of France and Spain, the latter ceded to the 
former the colony and province of Louisiana, with 
the same extent which it had at the date of the 
above-mentioned treaty in the hands of Spain. 
and that it had when France possessed it, and 
such as it ought to be after the treaties subse- 
quently entered into between Spain and other 
States; and whereas the Government of France 
has ceded the same to the United States by a 
treaty duly ratified, and bearing date the 30th of 
Apri in the present year, and the possession of 
said colony and province is now in the United 
States, according to the tenor of the last men- 
tioned treaty; and whereas the Congress of the 
United States on the 3lst day of October, in the 
present year, did enact that, until the expiration 
of the session of Congress then sitting, (unless 
provisions for the temporary government of the 
said territories be made by Congress, ) all the mili- 
tary, civil, and judicial powers, exercised by the 
then existing government of the same, shall be 
vested in such person or persons, and shall be ex- 
ercised in such manner as the President of the 
United States shall direct, for the maintaining 
and protecting the inhabitants of Louisiana in the 
free enjoyment of their liberty, property, and re- 
ligion; and the President of the United States 
has, by his commission, bearing date the same 
3lst day of October, invested me with all the 

owers, and charged me with the several duties 
eretofore held and exercised by the Governor 
General and Intendant of the Province. 

I have, therefore thought fit to issue this, my 
proclamation, making known the premises, and to 
declare, that the government heretofore exercised 
over the said Province of Louisiana, as well un- 
der the authority of Spain as of the French Re- 
public has ceased, and that of the United States 
of America is established over the same; that 
the inhabitants thereof will be incorporated in thie 
Union of the United States, and admitted as soon 
as possible, according to the principles of the Fed- 
era! Constitution, to the enjoyment of all the 
rights, advantages, and immunities of citizens of 
the United States; that, in the meantime, they 
shall be maintained and protected in the free en- 
joyment of their liberty, property, and the relig- 
ion which they profess; that all laws and mu- 
nicipal regulations which were in existence at 
the cessation of the late government, remain in 
full force ; and all civil officers charged with their 
execution, except those whose powers have been 
especially vested in me, and except, also, such 
officers as have been intrusted with the collection 
of the revenue, are continued in their functions, 
during the pleasure of the Governor for the time 
being, or until provision shall otherwise be made. 

And Ido hereby exhort and enjoin all the in- 
habitants, and other persons within the said prov- 
ince, to be faithful and true in their allegiance to 
the United States, and obedient to the laws and 
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authorities of the same, under full assurance that 
their just rights will be under the guardianship 
of the United States, and will be maintained 
from all force or violence from without or within. 

In testimony whereof I have hereunto set my 
hand. 

Given at the city of New Orleans, the 20th day 
of December, 1803, and of the independence of 
the United States of America, the twenty-eighth. 


WM.C. C. CLAIBORNE. 


The Governor’s Address to the citizens of Louisiana. 
New Or.eans, Sept. 20, 1803. 


Fe_Low-ciTIzens or Louistana: On the great 
and interesting event now finally consummated— 
an event so advantageous to yourselves, and so 
glorious to United America—I cannot forbear of- 
fering you my warmest congratulations. The wise 
policy of the Consul of France has, by the cession 
of Louisiana to the United States, secured to you 
a connexion beyond the reach of change, and to 
your posterity the sure inheritance of freedom. 
The American people receive you as brothers, and 
will hasten to extend to you a participation in 
those inestimable rights which have formed the 
basis of their own unexampled prosperity. Under 
the auspices of the American Government, you 
may confidently rely upon the security of your lib- 
erty, your property, and the religion of your choice. 
You may with equal certainty rest assured that 
your commerce will be promoted and your agri- 
culture cherished—in a word, that your true inter- 
ests will be among the primary objects of our Na- 
tional Legislature. In return for these benefits, 
the United States will be amply remunerated if 
your growing attachment to the Constitution of 
our country, and your veneration for the princi- 
ples on which it is founded, be duly proportioned 
to the blessings which they will confer. Among 
your first duties, therefore, you should cultivate 
with assiduity among yourselves the advancement 
of political information. You should guide the 
rising generation in the paths of republican econ- 
omy and virtue. You should encourage litera- 
ture; for without the advantages of education, 
your descendants will be unable to appreciate the 
intrinsic worth of the Government transmitted to 
them. 

As for myself, fellow-citizens, accept a sincere 
assurance, that during my continuance in the sit- 
uation in which the President of the United States 
has been pleased to place me,every exertion will be 
made on my part to foster your internal happiness, 
and forward your general welfare ; for it is only by 
such means that I can secure to myself the appro- 
bation of those great and just men who preside in 


the councils of our nation. 
WM. C. C. CLAIBORNE. 


[The following papers, relating to the opposi- 
tion of Spain to the cession of Louisiana to the 
United States, were transmitted to Congress with 
the President’s Message of November 8, 1804. ] 
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Extract of a letter from Don Pedro Cevallos, Minister 
of State of his Catholic Majesty, to Mr. Charles Pinck- 
ney, dated at the Pardo, February 10, 1804. 

“At the same time the Minister of His Majesty 
in the United States is charged to inform the 
American Government respecting the falsity of 
the rumor referred to, he has likewise orders to 
declare to it that His Majesty has thought fit to 
renounce his opposition to the alienation of Louis- 
iana made by France, notwithstanding the solid 
reasons on which itis founded ; thereby givinga 
new proof of his benevolence and friendship to- 
wards the United States.” 


Copy of a letter from the Marquis of Casa Yrujo to the 
Secretary of State. 
Puitapetpnia, May 15, 1804. 
Sir: The explanations which the Government 
of France has given to His Catholic Majesty con- 


| cerning the sale of Louisiana to the United States, 


and the amicable dispositions on the part of the 
King my master towards these States, have deter- 
mined him to abandon the opposition which, ata 
prior period, and with the most substantial motives, 
he had manifested against that transaction. In 
consequence, and by special order of His Ma- 
jesty, I have the pleasure to communicate to you 
his royal intentions on an affair so important ; 
well persuaded that the American Government 
will see, in this conduct of the King my master, a 
new proof of his consideration for the United 
States, and they will correspond, with a true re- 
ciprocity, with the sincere friendship of the King, 
of which he has given so many proofs. 

God preserve you many years. 

M. CASA YRUJO. 
James Manson, Esq. 


To all whom these presents shall come: Where- 
as, by an act of Congress, authority has been given 
to the President of the United States, whenever 
he shall deem it expedient, to erect the shores, 
waters, and inlets of the bay and river of Mobile, 
and of the other rivers, creeks, inlets, and bays, 


|emptying into the Gulf of Mexico, east of the 


said river Mobile, and west thereof to the Pas- 
cagoula, inclusive, into a separate district for the 
collection of duties on imports and tonnage, and 
to establish such place within the same as he shall 
deem it expedient to be the port of entry and de- 
livery for such district; and to designate such 
other places within the same district, not exceed- 
ing two, to be ports of delivery only: 

Now know ye, That I, Thomas Jefferson, Presi- 
dent of the United States, do hereby decide, that 
all the above mentioned shores, waters, inlets, 
creeks, and rivers, lying within the boundaries of 
the United States, shall constitute and form a 
separate district, to be denominated “ the district 
of Mobile ;” and do also designate Fort Stoddert, 
within the district aforesaid, to be the port of en- 
try and delivery for the said district. 

Given under my hand, this 20th day of May, 


1804. 
TH. JEFFERSON. 
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(10th Floreal,) and for that purpose to repair to 
the said Territory, and there to execute and per- 
form all such acts and things, touching the prem- 
ises, as may be necessary for fulfilling their ap- 
pointment conformably to the said treaty and 
the laws of the United States; and thereupon 
the said citizen Laussat declared that, in virtue of, 
and in the terms of the powers, commission, and 
special mandate dated at St. Cloud, 6th June, 
1803, of the Christian era, (17th Prairial, 11th 
year of the French Republic,) he put from that 
moment the said Commissioners of the United 
in possession of the country, territories, and de- 
pendencies of Louisiana, conformably to the first, 
second, fourth, and fifth articles of the treaty 
and two conventions, concluded and signed the 
30th April, 1803, (10th Floreal, 11th year of the 
French Republic.) between the French Republic 
and the United States of America, by citizen 
Barbé Marbois, Minister of the Public Treasury, 
and Messrs. Robert R. Livingston and James 
Monroe, Ministers Plenipotentiary of the United 
States, all three furnished with full powers, of 
which treaty and two conventions the ratifica- 
tions, made by the First Consul of the French 
Republic on the one part, and by the President of 
the United States, by and with the advice and 
consent of the Senate, on the other part, have 
been exchanged and mutually received at the 
City of Washington, the 21st October, 1803, (28th 
Vendemiaire, 12th year of the French Republic,) 
by citizen Louis André Pichon, Chargé des Af- 
faires of the French Republic near the United 
States, on the part of France,and by James Mad- 
ison, Secretary of State of the United States, on 
the part of the United States, according to the 
proces verbal drawn up on the same day ; and 
the present delivery of the country is made to 
them, to the end that, in conformity with the ob- 
ject of the said treaty, the sovereignty and prop- 
erty of the colony or province of Louisiana may 
pass to the said United States, under the same 
clauses and conditions as it had been ceded by 
Spain to France, in virtue of the treaty concluded 
at St. Ildefonso, on the Ist October, 1800, (9th 
Vendemiaire, 9th year,) between these two last 
Powers, which has since received its execution 
by the actual re-entrance of the French Repub- 
lic into possession of the said colony or province. 
And the said citizen Laussat in consequence, 
at this present time, delivered to the said Com- 
missioners of the United States, in this public sit- 
ting, the keys of the city of New Orleans, de- 
claring that he discharges from their oaths of 
fidelity towards the French Republic, the citizens 
and inhabitants of Louisiana, who shall choose to 
remain under the dominion of the United States. 
And that it may forever appear, the undersigned 
have signed the proces verbal of this important 
and solemn act, in the Freach and English lan- 
guages, and have sealed it with their seals, and 
ave caused it to be countersigned by the secretaries 
of commission, the day, month, and year above 
written. WM. C. C. CLAIBORNE, [t. s.] 
JAMES WILKINSON, Ln B. 
LAUSSAT. Le o] 
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Proclamation by His Excellency, William C. C. Clai- 
borne, Governor of the Mississippi Territory, exer. 
cising the powers of Governor General and Intend. 
ant of the Province of Louisiana. 

Whereas, by stipulations between the Govern. 
ments of France and Spain, the latter ceded to the 
former the colony and province of Louisiana, wit) 
the same extent which it had at the date of the 
above-mentioned treaty in the hands of Spain, 
and that it had when France possessed it, and 
such as it ought to be after the treaties subse- 
quently entered into between Spain and other 
States; and whereas the Government of France 
has ceded the same to the United States by a 
treaty duly ratified, and bearing date the 30th of 
April in the present year, and the possession of 
said colony and province is now in the United 
States, according to the tenor of the last men- 
tioned treaty; and whereas the Congress of the 
United States on the 3lst day of October, in the 
present year, did enact that, until the expiration 
of the session of Congress then sitting, (unless 
provisions for the temporary government of the 
said territories be made by Congress, ) all the mili- 
tary, civil, and judicial powers, exercised by the 
then existing government of the same, shail be 
vested in such person or persons, and shall be ex- 
ercised in such manner as the President of the 
United States shall direct, for the maintaining 
and protecting the inhabitants of Louisiana in the 
free enjoyment of their liberty, property, and re- 
ligion; and the President of the United States 
has, by his commission, bearing date the same 
31st day of October, invested me with all the 

owers, and charged me with the several duties 

eretofore held and exercised by the Governor 

General and Intendant of the Province. 

I have, therefore thought fit to issue this, my 
proclamation, making known the premises, and to 
declare, that the government heretofore exercised 
over the said Province of Louisiana, as well un- 
der the authority of Spain as of the French Re- 
public has ceased, and that of the United States 
of America is established over the same; that 
the inhabitants thereof will be incorporated in the 
Union of the United States, and admitted as soon 
as possible, according to the principles of the Fed- 
eral Constitution, to the enjoyment of all the 
rights, advantages, and immunities of citizens of 
the United States; that, in the meantime, they 
shall be maintained and protected in the free en- 
joyment of their liberty, property, and the relig- 
ion which they profess; that all laws and mu- 
nicipal regulations which were in existence at 
the cessation of the late government, remain in 
full force ; and all civil oflicers charged with their 
execution, except those whose powers have been 
especially vested in me, and except, also, such 
oflicers as have been intrusted with the collection 
of the revenue, are continued in their functions, 
during the pleasure of the Governor for the time 
being, or until provision shall otherwise be made. 

And I do hereby exhort and enjoin all the in- 
habitants, and other persons within the said prov- 
ince, to be faithful and true in their allegiance to 
the United States, and obedient to the laws and 
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authorities of the same, under full assurance that 
their just rights will be under the guardianship 
of the United States, and will be maintained 
from all force or violence from without or within. 

In testimony whereof I have hereunto set my 
hand. 

Given at the city of New Orleans, the 20th day 
of December, 1803, and of the independence of 
the United States of America, the twenty-eighth. 


WM.C. C. CLAIBORNE. 


The Governor’s Address to the citizens of Louisiana. 
New Orveans, Sept. 20, 1803. 

Fe_Low-ciTIZEns orf Lovuistana: On the great 
and interesting event now finally consummated— 
an event so advantageous to yourselves, and so 
glorious to United America—I cannot forbear of- 
fering you my warmest congratulations. The wise 
policy of the Consul of France has, by the cession 
of Louisiana to the United States, secured to you 
a connexion beyond the reach of change, and to 
your posterity the sure inheritance of freedom. 
The American people receive you as brothers, and 
will hasten to extend to you a participation in 
those inestimable rights which have formed the 
basis of their own unexampled prosperity. Under 
the auspices of the American Government, you 
may confidently rely upon the security of your lib- 
erty, your property, and the religion of your choice. 
You may with equal certainty rest assured that 
your commerce will be promoted and your agri- 
culture cherished—in a word, that your true inter- 
ests will be among the primary objects of our Na- 
tional Legislature. In return for these benefits, 
the United States will be amply remunerated if 
your growing attachment to the Constitution of 
our country, and your veneration for the princi- 
ples on which it is founded, be duly proportioned 
to the blessings which they will confer. Among 
your first duties, therefore, you should cultivate 
with assiduity among yourselves the advancement 
of political information. You should guide the 
rising generation in the paths of republican econ- 
omy and virtue. You should encourage litera- 
ture; for without the advantages of education, 
your descendants will be unable to appreciate the 
intrinsic worth of the Government transmitted to 
them. 

As for myself, fellow-citizens, accept a sincere 
assurance, that during my continuance in the sit- 
uation in which the President of the United States 
has been pleased to place me,every exertion will be 
made on my part to foster your internal happiness, 
and forward your general welfare ; for it is only by 
such means that I can secure to myself the appro- 
bation of those great and just men who preside in 


the councils of our nation. 
WM. C. C. CLAIBORNE. 





[The following papers, relating to the opposi- 
tion of Spain to the cession of Louisiana to the 
United States, were transmitted to Congress with 
the President’s Message of November 8, 1804.] 
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Extract of a letter from Don Pedro Cevallos, Minister 
of State of his Catholic Majesty, to Mr. Charles Pinck- 
ney, dated at the Pardo, February 10, 1804. 

“At the same time the Minister of His Majesty 
in the United States is charged to inform the 
American Government respecting the falsity of 
the rumor referred to, he has likewise orders to 
declare to it that His Majesty has thought fit to 
renounce his opposition to the alienation of Louis- 
iana made by France, notwithstanding the solid 
reasons on which itis founded ; thereby givinga 
new proof of his benevolence and friendship to- 
wards the United States.” 

Copy of a letter from the Marquis of Casa Yrujo to the 

Secretary of State. 
PuitapeLpnia, May 15, 1804. 

Sir: The explanations which the Government 

of France has given to His Catholic Majesty con- 


| cerning the sale of Louisiana to the United States, 


er 


and the amicable dispositions on the part of the 
King my master towards these States, have deter- 
mined him to abandon the opposition which, ata 
prior period,and with the most substantial motives, 
he had manifested against that transaction. In 
consequence, and by special order of His Ma- 
jesty, I have the pleasure to communicate to you 
his royal intentions on an affair so important; 
well persuaded that the American Government 
will see, in this conduct of the King my master, a 
new proof of his consideration for the United 
States, and they will correspond, with a true re- 
ciprocity, with the sincere friendship of the King, 
of which he has given so many proofs. 

God preserve you many years. 

M. CASA YRUJO. 
James Manson, Esq. 





To all whom these presents shall come: Where- 
as, by an act of Congress, authority has been given 
to the President of the United States, whenever 
he shall deem it expedient, to erect the shores, 
waters, and inlets of the bay and river of Mobile, 
and of the other rivers, creeks, inlets, and bays, 
emptying into the Gulf of Mexico, east of the 
said river Mobile, and west thereof to the Pas- 
cagoula, inclusive, into a separate district for the 
collection of duties on imports and tonnage, and 
to establish such place within the same as he shall 
deem it expedient to be the port of entry and de- 
livery for such district; and to designate such 
other places within the same district, not exceed- 
ing two, to be ports of delivery only: 

Now know ye, That I, Thomas Jefferson, Presi- 
dent of the United States, do hereby decide, that 
all the above mentioned shores, waters, inlets, 
creeks, and rivers, lying within the boundaries of 
the United States, shall constitute and form a 
separate district, to be denominated “ the district 
of Mobile;” and do also designate Fort Stoddert, 
within the district aforesaid, to be the port of en- 
try and delivery for the said district. 

Given under my hand, this 20th day of May, 


1804. 
TH. JEFFERSON, 
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GREAT BRITAIN. 


Communicated to the Senate, October 24, 1803. 
To the Senate of the United States: 


I lay before you the convention* signed on the 
12th day of May last, between the United States 
and Great Britain, for settling the boundaries in 
the northeastern and northwestern parts of the 
United States, which was mentioned in my gen- 
eral Message of the 17th instant, together with such 
papers relating thereto as may enable you to de- 
termine whether you will advise and consent to 
its ratification. TH. JEFFERSON. 

Ocrosper 24, 1803. 


Convention with His Britannic Majesty. 

In order that the boundaries between the terri- 
tories of His Britannic Majesty and those of the 
United States of America may be more precisely 
ascertained and determined than has hitherto been 
done, the parties have respectively named their 
Plenipotentiaries, and given them full powers to 
negotiate and conclude a convention for this pur- 
pose; that is to say, His Britannic Majesty has 
named for his Plenipotentiary the Right Honor- 
abie Robert Banks Jenkinson, commonly called 
Lord Hawkesbury, one of His Majesty’s most hon- 
orable Privy Council, and his principal Secretary 
of State for Foreign Affairs ; and the President of 
the United States, by and with the consent of the 
Senate thereof, has appointed for their Plenipo- 
tentiary, Mr. Rufus King, their Minister Plenipo- 
tentiary to his said Majesty; who have agreed 
upon and concluded the following articles: 

Arric.e l. The line hereinafter described shall 
and hereby is, declared to be the boundary between 
the mouth of the river St. Croix and the Bay of 
Fundy; that is to say, a line beginning in the 
middle of the channel of the river St. Croix, at its 
mouth, as the same has been ascertained by the 
Commissioners appointed for that purpose; thence 
through the middle of the channel between Deer 
island on the east and north, and Moose island, 
and Campo Bello island on the west and south, 


Great Britain. 


certained and determined; and that the line be- 
tween the source of the river St. Croix, and the 
said northwest angle of Nova Scotia, should be 
run and marked, according to the provisions of 
the said Treaty of Peace: It is agreed that for 
this purpose, Commissioners shall be appointed 
in the following manner, viz ; one Commissioner 
shall be named by His Majesty and one by the 
President of the United States, by and with the 
advice and consent of the Senate thereof; and the 
said two Commissioners shall agree in the choice 
of a third; or, if they cannot agree, they shall 
each propose one person; and of the two names, 
so proposed, one shall be taken by lot in presence 
of the two original Commissioners ; and the three 
Commissioners, so appointed, shall be sworn im- 
partially to ascertain and determine the said north- 
west angle of Nova Scotia, pursuant to the pro- 
visions of the said Treaty of Peace: and likewise 
to cause the said boundary line between the 
source of the river St. Croix, as the same has been 
determined by the Commissioners appointed for 
that purpose, and the northwest angle of Nova 
Scotia, to be run and marked according to the 
provisions of the Treaty aforesaid. The said Com- 
missioners shall meet at Boston, and have power 
to adjourn to such place or places as they shall 
think fit; they shall have power to appoint a se- 
cretary and employ such surveyors, and other 
assistants, as they shall judge necessary: the said 
Commissioners shall draw up a report of their 
proceedings which shall describe the line afore- 
said, and particularize the latitude and longitude 
of the place ascertained and determined, as afore- 
said, to be the northwest angle of Nova Scotia; 
duplicates of which report, under the hands and 
seals of the said Commissioners, or of a majority 
of them, together with duplicates of their ac- 
counts, shall be delivered to such persons as may 
be severally authorized to receive the same in 
behalf of their respective Governments; and the 
decision and proceedings of the said Commission- 
ers, or a majority of them, made and had as afore- 
said, shall be final and conclusive. 

Art. 3. It is further agreed that the said Com- 








and round the eastern point of: Campo Bello isl- | missioners, after they shall have executed the du- 
and to the Bay of Fundy; and the islands and | ties assigned them in the preceding article, shall 
waters northward and eastward of the said bound- | be, and they hereby are, authorized, upon their 
ary, together with the island of Campo Bello, sit- | oaths, impartially to ascertain and determine the 
uated to the southward thereof,are hereby declared | northwesternmost head of Connecticut river, ac- 
to be within the jurisdiction and part of his Brit- | cording to the provisions of the aforesaid Treaty 
annic Majesty’s Province of New Brunswick; and | of Peace; and likewise to cause the boundary 





the islands and waters southward and westward 
of the said boundary, except only the island of 
Campo Bello, are hereby declared to be within the 
jurisdiction and part of Massachusetts, one of the 
said United States. 

Art. 2. Whereas, it has become expedient that 
the northwest angle of Nova Scotia, mentioned 
and described in the Treaty of Peace between 
His Majesty and the United States, should be as- 





* The Senate having assented to this convention on 
the condition that the fifth article should be expunged, 
the ratifications of the respective Governments were 
never exchanged. 


line described in the said Treaty of Peace, be- 
tween the northwest angle of Nova Scotia and 
the said northwesternmost head of Connecticut 
river, to be run and marked pursuant to the provis- 
ions of the said Treaty. The said Commissioners 
| shall meet at Boston, and have power to adjourn 
to such other place or places as they shall think 
fit. They shall have power to appoint a secre- 
tary, and employ such surveyors and other assist- 
ants as they shall judge necessary. ~ The said 
Commissioners shall draw up a report of their pro- 
ceedings, which shall describe the boundary line 
aforesaid, and particularize the latitude and lon- 
gitude of the westernmost head of Connecticut 
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river, duplicates of which report, under the hands | dy. But as the Commissioners have, in their de- 


mer ls a. : 
1 the and seals of the said Commissioners, or of a ma- | cision, settled the mouth of that river, ealled the og 
d be jority of them, together with duplicates of their Schoodiac, to be in Passamaquoddy Bay, at a ld 
is of accounts, shall be delivered to such persons as | place called Joe’s Point, it is left undetermined to ie 


may be severally authorized to receive the same, | which nation the islands in the last mentioned 
in behalf of their respective Governments; and | bay, and the peornets through them, into the bay 


the decision and proceedings of the said Commis- | of Fundy, belong, It appears to have been the 


y the sioners, or of a majority of them, made and had as | intention of the two nations, in adjusting their 
n the aforesaid, shall be final and conclusive. __| limits at the peace, to make navigable waters, 
1 the Arr. 4. It is further agreed that the aforesaid | where they were the boundary, common to both, 
10ice Commissioners shall be respectively paid in such | by a divisional line running through the middle of 


shall 
Mes, 





manner as shall be agreed between the two par- | 
ties, such agreement to be settled at the time of 
the exchange of the ratifications of this Conven- 


their channels, Hence, it is believed, that, if it be 
true that one of the passages from the mouthof the 
river, intended as the St. Croix, intoFundy bay, be 






















ose tion, and all other expenses incurred by the said | seldom and imperfectly navigable, and the other 

: im- Commissioners shall be defrayed — by the | constantly and completely so, it will be most con- | 
orth- two parties, the same being previously ascertained | formable to the Treaty of Peace to establish it as ee 
pro- and allowed by the said Commissioners ; and, in the boundary. Supposing, on the other hand, that vid 
wise case of death, sickness, or necessary absence, the | the Treaty of Peace should be literally executed, ae 
ri the place of any Commissioner shall be supplied in | as far as practicable, and the line drawn from E34 
been the same manner as such Commissioner was ap- | Joe’s Point, due eastwardly, Great Britain would oe 
d for pointed, and the new Commissioner shall take | be excluded from both passages. At present, itis 4 
ova the same oath, and do the same duties. believed that the following description of the pas- LN 
y the _Arr. 5. Whereas it is uncertain whether the | sage to be settled as the boundary, would be satis- 

Yom- river Mississippi extends so far to the northward | factory to both nations: “ Beginning in the mid- 

ower as to be intersected by a line drawn due west from | dle of the channel of the river St. Croix, at its 

shall the Lake of the Woods, in the manner mentioned | mouth ; thence, direct, to the middle of the chan- 

see. in the Treaty of Peace between His Majesty and | nel, between Pleasant Point and Deer island; 

ther the United States, it is agreed that, instead of the | thence to the middle of the Channel, between 

veaid said line, the boundary of the United States in | Deer island on the east and north, and Moose 

hii: this quarter shall, and is hereby declared to be | island and Campo Bello island on the west and 

Sore. the shortest line which can be drawn between south, and round the eastern point of Campo Bel- 

seude the northwest point of the Lake of the Woods and lo island, tothe bay of Fundy. The other (west- 

Rive, the nearest source of the river Mississippi: and | ern) channel has a bar across it, which is dry at 

aes for the purpose of ascertaining and determining | low water. ’ 

wand the northwest point of the Lake of the Woods| | These ideas are thrown out only for considera- 

ott and the source of the river Mississippi that may | tion. I shall probably have it in my power shortly 

an. be nearest to said northwest point, as well as | to transmit you a commission to settle this point, 

may for the purpose of running and marking the said | with definitive instructions. Meanwhile, you may 

> ia boundary line beween the same, three Commis- break the business to the British Ministry, but 

1 the sioners, upon the demand of either Government, without implicating any fixed mode of settlement. 

atin, shall be appointed, and authorized, upon their! Rurus Kine, &c. 

Sane. oaths, to act; and their compensation and ex- 

penses shall be ascertained and paid, and vacancies ‘Tha Socretaty af Geile te. 

—_ supplied, in the manner provided in respect to the ‘ai ca ro . - er mg. A 

nyt Commissioners mentioned in the preceding arti- Sin: Y ae OF Stats, June 8, 1802. 

shall cles; and the decisions and proceedings of the; . oaks, 208 wi erewith receive a commission, 

their said Commissioners, or of a majority of them, | 8!Ving you powers to adjust, by proper stipula- 

dhe made and had pursuant to this convention, shall | tions, with the British Government, whatever re- 

° om be final and conclusive. mains to be decided in relation to the boundary 

uty In faith whereof, we the undersigned, Ministers sae aged the aa eee ‘ . 

aay Plenipotentiary of His Britannic Majesty and of n ae the-first part of this trust, relating 
stn the United States of America, have signed this | '© the bay of Pasamaquoddy, you will recur to the 
1 present convention, and caused to be affixed thereto | observations contained in my letter of the 28th of 

& the seals of our arms. July last. I refer you also to a copy, herewith 
teut Done at London, this 12th day of May, 1803. enclosed, of a letter from Judge Sullivan, hereto- 
_— HAWKESBURY, [L. s. fore agent of the United States, on the controver- 
ners RUFUS KING. [L. a | sy regarding the river St. Croix, in answer to 2 
— some inquiries from me on the subject now com- ¥ 
hink a mitted to you. His information and his reason- 
eCre- The Secretary of State to Rufus King, Minister, &c., ing will be useful in the discussion ; and, to illus- 
eee" of the United States to Great Britain. trate both, I also enclose herewith.a copy of the 
said DEPARTMENT OF Strats, ‘map to which he refers in the beginning of his 
Ve Washington, July 28, 1801. | letter. 

ae Sir: By the Treaty of Peace, the mouth of| The essential objects to be secured to the Uni- 
sowit the St. Croix is supposed to be in the bay of Fun- | ted States are, the jurisdiction of Moose island, and 
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the common navigation of the bay, and the chan-{ may be agreed that the boundary of the Unite, 
nels leading to the sea between Deerisland andthe | States, in that quarter, shall be a line running 
island of Campo Bello. To the observations of | from that source of the Mississippi which is near. 


Judge Sullivan, in support of the rights of the 
United States, it need only be added, that the out- 
let through Moose island being the only adequate 
communication with the sea from a great and 
valuable territory of the United States, they are 
entitled to the full use of it on that principle, as 
well as on others, and with the less pretext for 
objection, as the trifling island of Campo Bello is 
the only territory held by Great Britain on one 
side of the channel. 

In pursuance of the next object, viz: the estab- 
lishment of boundaries between the United States 
and New Brunswick, on one side, and of Canada 
on another, it will be proper to provide for the im- 
mediate extension of the fine which is torun from 
the south of the St. Croix, and which is represent- 
ed as necessary to guard against interfering or 
encroaching grants under American and British 
authorities. As the course of this line is to be 
due north, and is to proceed from the point fixed 
by a survey already made, the running of it will 
be sufficiently provided for by an appointment of 
a Commissioner by each of the two Governments, 
and an appointment, by the two Commissioners, 
of asurveyor. In fixing the point at which the 
line is to terminate, and which is referred to as 
the northwest angle of Nova Scotia, the difficulty 
arises from a reference of the Treaty of 1783 “to 
the highlands,” which it is now found have no 
definitive existence. To remove this difficulty, no 
better expedient occurs than to provide for the 
appointment of a third Commissioner, as in article 
five, of the Treaty of 1794; and to authorize the 
three to determine on a point most proper to be 
substituted for the description in the second arti- 
cle of the Treaty of 1783, having due regard to 
the general idea that the line ought to terminate 
on the elevated ground dividing the rivers falling 
into the Atlantic, from those emptying themselves 
into the St. Lawrence. The Commissioners may 
also be authorized to substitute for the description 
of the boundary between the point so fixed, and 
the northwesternmost head of Connecticut river, 
namely, a line drawn along the said highlands, 
such a reference to intermediate sources of rivers, 
or other ascertained or ascertainable points, to be 
connected by straight lines, as will admit of easy 
and accurate execution hereafter, and as will best 
comport with the apparent intention of the Trea- 
ty of 1783. 

The remaining provision necessary to complete 
the boundary of the United States will be a stip- 
ulation amending the second article of the Treaty 
of 1783, in its description of the line which is to 
connect the most northwestern point of the Lake 
of the Woods with the Mississippi. The descrip- 
tion supposes that a line running due west from 
that point, would intersect the Mississippi. It is 
now well understood that the highest source of 
the Mississippi is south of the Lake of the 


est to the Lake of the Woods, and striking it, 
westwardly, as a tangent, and, from the poin; 
touched, along the water-mark of the lake, to i; 
most northwestern point, at which it will mee 
the line running through the lake. The map iy 
McKenzie’s late publication is probably the best to 
which I can refer you on this subject. 

From the mutual and manifest advantage \ 
Great Britain and the United States, of an adjust. 
ment of all uncertainties concerning boundary, i: 
is hoped you will find a ready concurrence in aj 
the propositions which you will have to make t 
them. Should difficulties or delays threaten thos 
which relate to the boundary connecting the Mis. 
sissippi and the Lake of the Woods, or that con- 
necting the Connecticut river and the point to be 
established as the northeast corner of the United 
States, it will be proper to separate from these the 
other subjects of negotiation, and to hasten th 
latter to a conclusion. 

With the highest respect and consideration 
&e. JAMES MADISON. 

Rurvus Kina, Esq. 


Boston, May 20, 1802. 


Sir: Having the honor of receiving your letter 
of the 10th inst., I hasten to communicate to you 
my ideas of the subject-matter of its contents. 

When I was under a commission, as agent o/ 
the United States, on the controversy with Great 
Britain regarding the river St. Croix, I forwarded 
to the office of the Secretary of State a map of the 
bay of Passamaquoddy, of the Schoodiac, and o! 
the lines of the whole dispute. That map was accu- 
rately and elegantly composed from astronomical! 
observations and actual surveys. As that map is 
under your eye, there is no need of my sending a 
fac-simile ; but I refer you to that for an explana- 
tion of this letter. 

The Treaty of 1783 with Great Britain evi- 
dently contemplates a river, as the St. Croix, 
which has its mouth in the bay of Fundy. Both 
rivers claimed by the parties empty their waters 
in the bay of Passamaquoddy. The agent of the 
United States urged the Commissioners to settle 
the boundary through that bay to the sea ; because 
the treaty expressly recognised the mouth of the 
river as in the bay of Fundy, which is a limb of 
the ocean, and the other bay united with it might 
be considered as the river’s mouth ; but they de- 
clined it,on an idea that their commission ex- 
tended no further than to an authority to find the 
mouth and source of the river, and that, let 
whichever would be the river, it had its mouth 
three leagues from the sea, in Passamaquoddy 
bay ; they, therefore, limited their decision on its 
southerly line, to a point between St. Andrews 
and the shore of the United States. 

The whole of the waters of Passamaquoddy, 


Woods; and, consequently, that a line, due west, | eastward and northward of Moose island, and of 
from its most northwestern point, would not touch | the island of Campo Bello, are navigable for ves- 
any part of that river. To remedy this error, it| sels of any burden. The channel between Moose 
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and Deer island 


_ Bello and the main, called the west passage, is 
‘ yendered hazardous and dangerous by a bar of 
- rocks, and is so narrow and shoal, that no vessel 


on a fair wind, and at the top of high water. The 
‘tides there are exceedingly rapid, and rise near | 
about fifty feet. 
_ would deprive the United States of a free navi- 
gation as far to the eastward and northward as 


_po Bello, would ultimately destroy the important 
+ commerce and valuable navigation of an exten- 


» you may observe on the maps, there is no river of | 
' consequence between the Schoodiac and the Pe- | 
‘nobscot; and that the waters which issue from | 


Schoodiac, will give an advantageous and inval- 
_ uable transportation to the articles of commerce. | 
| gation northward of, and between, that and the 


ee ee ne 
——————————— = 
—_—— 


is the best. The channel between 
Moose island and the continent of the United 
States is shoal, narrow, and not navigable for 
vessels of consequence. That between Campo 


| 


of considerable size will be risked there excepting 


Therefore, any settlement which 





the channel you propose; that is, to the one be- 
tween Moose and Deer islands, and north of Cam- 


sive territory within the United States; for, as | 


numerous and extensive lakes, in the interior parts | 
of the country, running into the sea, as the | 
Your construction of the Treaty of 1783, which 
renders the waters dividing the nations common 
to both, (where they are navigable,) must be rea- 
sonable and just. The English people have, in | 
many instances, practised upon the treaty under | 
such a construction. There has been no inter- 
ruption to the American navigation, in any part 
of Passamaquoddy bay ; but our vessels have pro- 
ceeded through that bay to the shore of the United | 
States, at and near Moose island, and have gone 
into the Schoodiac, above St. Andrew’s point, | 
and anchored on the western side of the channel, 
where they have discharged their cargoes. There 
have been some seizures where goods have been 
carried from those vessels over to the English 
side, but the goods have been condemned, and the 
vessel discharged. These seizures being made | 
within the jurisdiction of the United States, as to | 
the vessels, were clearly infractions of the law of | 
nations. 
There was a seizure lately made of a vessel of | 
one Goddard of Boston. She wastaken from her 
anchor on the American side of the channel, in 
the river established by the Commissioners as the 
St. Croix, and carried over to New Brunswick: 
but she was acquitted by the Court of Admiralty, 
with damages and costs. Campbell, who made | 
the seizure, appealed to England, merely to avoid 
the costs and damages, where the cause is now | 
depending under the attention of Robert Slade, a | 
proctor, who is the advocate for Mr. Goddard. | 
There is a clause in the treaty, that the United 
States shall comprehend the islands within twenty | 
leagues of any of the shores of the United States, 
and lying between lines drawn due east from the | 
aforesaid boundaries, between Nova Scotia on the | 
one part, and East Florida on the other, as they | 
shall respectively touch the bay of Fundy, and | 
the Atlantic ocean. This circumstance, that the | 
mouth of the St. Croix is settled to be between | 
St. Andrew’s point on the east, and the American 


| 
} 
| 
| 
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shore on the west, three leagues within the island 
of Campo Bello, draws this consequence to the 
treaty, that nearly all the islands in Passama- 
quoddy bay are within the United States, by the 


| above provision in the treaty, unless they are taken 


out by an exception, which I shall presently no- 
tice. A line, due east (as you will see on the plan) 
from the Schoodiac mouth at St. Andrew’s point, 
takes in nearly all the bay. A line south, sixty- 
seven degrees east, will go to the north of Campo 
Bello, and take two-thirds of Deer island on the 
west. A southeast line, from the middle of the 
Schoodiac mouth, passes on the channel between 
Moose and Deer islands, and through the centre 


_of Campo Bello. 


The consequences attached to this provision 
may be, in some measure, controlled by an excep- 
tion annexed to it in these words, “excepting 
such islands as now are, or heretofore have been, 
within the limits of the Province of Nova 
Scotia.” 

The island of Campo Bello is confessedly within 
the exception, and, therefore, it may be said that 
the principle of common privilege to navigable 
waters will not give our nation a right to a navi- 


other islands in the bay, because that they, being 
all within the same exception, the right of a com- 
mon navigation in both nations may not extend 
to the waters between that and them. But the 


' answer to this is, that the clause establishes the 


jurisdiction of the United States, by lines which 
clearly include all the islands in the bay of Pas- 
samaquoddy, and all within the bay of Fundy 


| comprehended to the south of the east line drawn 


from St. Croix; while the exception can extend 
only to the islands formerly within the jurisdic- 
tion of Nova Scotia, inclusive of the privileges 
necessary to the occupancy of them. ‘The prin- 
ciple, therefore, of the common right to naviga- 
tion or navigable waters which divide two nations, 
cannot apply here; because, in that ease, the line 
of national jurisdiction seems to be settled on the 
channel; but here, in this case, the jurisdiction is 
definite, express, and ceded, according to the lines 
agreed on, as above described. 

The ancient charter of Nova Scotia to Sir 
William Alexander, in 1638, included all the 
country from the Kennebeck to the bay of Cka- 
leur. ‘The treaty cannot mean, by the expression 
‘heretofore within Nova Scotia,” all the islands 
in that charter. If it mean the islands which 


| were within a more recent description of it, where 


the boundary westward was the St. Croix, ex- 
cluding the territory of Acadia, which was placed 
under the jurisdiction of Massachusetts, by the 
charter of that Province in 1692, and bouaded on 
that river, the river Schoodiac being now the 


| established St. Croix, there can be no question in 


regard to Massachusetts extending to the channel 
where it joins that river. But Moose island, 
which I have described before, lies two leagues 
below what the Commissioners made the mouth 
of the St. Croix, and very near the American 
shore. This was never granted by the Crown of 
England, or by the Government of Nova Scotia, 
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before the Treaty of Peace; nor was there ever 
an occupancy of it by subjects acknowledging the 
authority of Nova Scotia; nor did that Province 
ever attempt to exercise authority there. Long 
before the Revolutionary war, it was in the occu- 
pancy of the people of, and from the late Province 
of Massachusetts Bay. The soil has, I believe, 
been granted by that Province, or by the State 
since the Revolution, to the people who had it in 

ssession. I do not know the date of the grant. 

here have been, as I am informed, recent grants 
by,the Province of New Brunswick of that island; 


but no formal claim on the part of the English | 


nation has been made to it. The grantees of that 
Province, who have speculated on the pretended 
right of the English nation, have excited civil 
officers, under the authority of the Province of 
New Brunswick, to attempt to execute precepts 
there. These attempts were repelled, and I have 
not heard that they have been recently renewed. 
Should the jurisdiction of that island be found 
within the English authority, there can be no 
doubt how the right of property would be settled. 
This renders the dispute of consequence to the 
Commonweaith of Massachusetts in a pecuniary 
point of view. 

If the argument above stated does not prove 
that the jurisdiction of the United States is ex- 


tended to all the waters of Passamaquoddy bay. | 
but that the treaty leaves the navigable waters of | 


the same, which form the natural boundaries 
common to both, it is of great consequence, that 
any claim made under the Crown of the English 
Empire to Moose island should be subverted. But 
if their having the island under the reservatory 
exception does not deprive the United States of 
the jurisdiction on all the waters southward of 
the east line, drawn from the mouth of the Schoo- 
diac, the consideration of the property alone gives 
consequence to the question. 

The channel where the waters more directly 
issue from the Schoodiac to the bay of Fundy, 
between Moose and Deer islands, and between 
Deer island and Campo Bello, as described in 
your letter of instructions to the Minister, is quite 
adequate to all navigation of our country. 

You mention a resolve of the Legislature, 
wherein the subject of the navigation in Passa- 
maquoddy bay is mentioned. I have attended to 
a resolve of the tenth of March, which proposes 
that the Governor should request the President of 
the United States to take measures for settling 
the disputed jurisdiction to certain islands in Pas- 
samaquoddy bay; but I do not know of any dis- 
pate in that bay as to islands, excepting what I 

ave stated as to Moose island. 

The settlement and plain establishment of a 
line from the head or source of the Cheputnate- 
cook, which is the source of the St. Croix, and 
empties its waters through a long chain of lakes 
into the Schoodiac, has become necessary, because 
that Massachusetts is making grants of the lands 
in that quarter, and the province of New Bruns- 
wick is in the same practice, controversies may 
be created by interfering locations in pursuance 
of, or under pretence of, those grants. Such con- 


troversies can have no guide to their adjustment, 
excepting lines drawn through a vast extent of 
wilderness, where many known and unknown 
causes will affect the magnetic variations. These 
disputes on national, or even colonial, or State 
jurisdiction, are not easily settled when they are 
connected with private claims. 

By the Treaty of Peace, it is provided that the 
boundaries shall be “from the northwest angle of 
Nova Scotia, viz., that angle which is formed by 
a line drawn due north, from the source of the 
St. Croix, to the highlands; along the highlands 
which divide those rivers that empty themselves 
into the river St. Lawrence, from those which 
fall into the Atlantic ocean, to the north western- 
most head of Connecticut river.” 

You will see by the maps of that part of the 
country, that the line which runs north from the 
source of the St. Croix, crosses the river St. John 
a great way south of any place which could Le 
supposed to be the highlands; but where that line 
will come to the northwest angle of Nova Scotia, 
and find its termination, is not easy to discover. 
| The boundary between Nova Scotia and Cana- 
| da was described, by the King’s proclamation, in 
the same mode of expression as that used in the 
Treaty of Peace. Commissioners who were ap- 
pointed to settle that line, have traversed the 
country in vain to find the highlands designated 
as a boundary. I have seen one of them, who 
agrees with the account which I have had from 
the natives and others, that there are no moun- 
tains or highlands on the southerly side of the St. 
Lawrence, and northeastward of the river Chau- 
diere. That, from the mouth of the St. Law- 
rence to that river, there is a vast extent of high 
flat country, thousands of feet above the level of 
the sea, in perpendicular height; being a morass 
of millions of acres, from whence issue numerous 
streams and rivers, and from which a great num- 
| ber of lakes are filled by drains. That the rivers 

originating in this elevated swamp pass each other 
wide asunder, many miles in opposite courses, 
some to the St. Lawrence, and some to the At- 
lantic sea. 

Should this deseription be founded in fact, no- 
thing can be effectively done, as toa Canada line, 
without a commission to ascertain and settle the 
place of the northwest angle of Nova Scotia, 
wherever that may be agreed to be; if there is no 
mountain or natural monument, an artificial one 
we, be raised. From thence, the line westward 
to Connecticut river may be established by artifi- 
cial monuments erected at certain distances from 
each other; the points of compass from the one 
to the other may be taken; and the ascertaining 
the degree of latitude, which each one is placed 
on from actual observation, may be very useful. 
Though there is no such chain of mountains as 
the plans or maps of the country represent under 
the appellation of the highlands, yet there are 
eminences from whence an horizon may be made 
to fix the latitude from common quadrant obser- 
vations. 

In the description of the morass, which is said 
to crown the heights between the United States 
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and Lower Canada, it ought to have been noticed, | the belief that, on inquiry, he should find the 
that, those swamps are vastly extensive, yet, in | islands in Passamaquoddy bay to have been pos- 
the acclivity from the Atlantic to their highest | sessed by, and to belong to, the respective nations 
elevation, as well as in their declivity to the St. | as the proposed line would place them; and that 
Lawrence, great tracts of vaiuable country are | on further reflection, no insurmountable objection 
interspersed. On the banks of the river Chau-/| should occur to the plan proposed for running the 
diere, and perhaps on the banks of other rivers, | other lines and fixing the point referred to. On 
running to the St. Lawrence, the settlements are | these subjects, he doubtless intends to consult 
approaching fast towards those of the United} with Colonel Barclay, the British Commissioner 
States. This circumstance will soon render an | for ascertaining the St. Croix, who is now in 
established line of national jurisdiction absolutely | some part of Great Britain, and who is expected 
necessary. in London early in the Winter. On that part of 
Should there be anything within my power | the boundary which is to connect the northwest 
which will give aid to the Government on this| point of the Lake of the Woods with the Missis- 


occasion, you will please to command me. | sippi, he observed that it was evidently the inten- 
I am, sir, with sentiments of sincere respect, | tion of the Treaty of Peace that both nations 
your most humble servant, should have access to, and enjoy the free use of 
JAS. SULLIVAN. that river ; and he doubtless meant that this ac- 

Hon. James Mapison. cess should be to each nation through their own 





territories. He remarked, that commissions, which 
I had proposed for ascertaining the relation of 

.| the Lake of the Woods and the Mississippi, if 
Lonpon, October 6, 1802. | any doubt remained on this head, and running 





Mr. Gore to the Secretary of State. 


Sir: I have the honor to acknowledge the re-| the line between these two waters, according to 
ceipt of your several letters to Mr. King, under | your proposition, might establish such a boundary 
the following dates, viz: 8th June, 20th, 23d, and | as would secure to each nation this object. To 
26th of July, and 23d of August; the latter by | the remark I made no reply, other than by observ- 
Mr. Brent: all of which came to hand since his | ing that the line suggested was what naturally 
absence from this place. That of June Sth, cov-| seemed to be demanded by just interpretation, 
ering commission and instructions to this gentle- | where such a mistake had happened, as was herein 
man to adjust whatever remains to be decided in | supposed; but this I did, however, chiefly with a 
relation to the boundaries between the United | view of not assenting to his proposal, and ina 
States and the British Government, was received, | manner rather declining than courting the diseus- 
and forwarded to him before he left Harwich. sion. It will probably be persisted in ; and I much 

According to his desire, and with a view to ex- | doubt if the Government will be inclined to adjust 
pedite the business, I requested an interview of | any boundary in this quarter, that has not the 
Lord Hawkesbury, for the purpose of making to | right desired for its basis. 
him such communications on this subject as| I have considered it important to apprize you 
might enable him to enter on the negotiation with | of the view entertained by the British Govern- 
effect, on the return of Mr. King. After having | ment in this respect, that the President may have 
opened the business at our first meeting, he re-| an opportunity, if he should choose, to forward 
quested it might lay over until Mr. Hammond, | Mr. King any instructions relative to the bound- 
the under Secretary of State,should come from the | ary in question. The papers marked A, herewith 
seaside, where he then was for his health, to afford | enclosed, are copies of the notes that passed from 
him an opportunity of conferring with this gen-| me to Lord Hawkesbury, and minutes of the pro- 
tleman, who was much acquainted with the busi- | posals made him in conversation, and traced out 
ness to which the communication referred. On| on the maps before mentioned, and of his note in 
Mr. Hammond’s arrival, I saw Lord Hawkesbury, | reply. These, with the above detail of what 
and, with the map of the St. Croix, as reported | passed in conversation, will communicate to you 
by the Commissioners under the fifth article of | all that has been, or probably will be, done on 





the Treaty of 1794,and Arrowsmith’s map of the | this subject, before Mr. King’s return, which may 
United States, endeavored to trace out the bound-| be expected in November, and doubtless before 
aries that were still requisite to explain to him} Lord Hawkesbury will have an opportunity of 
the views of the President, and to impress on his | consulting the persons alluded to in his note. 

mind the reasonableness and justice thereof, in} Your letter of 20th July, with the enclosed copy 
regard to the British nation. He appeared dis-| of the letter of the Secretary of the Treasury to 
posed to accede to the propositions, so far as they | the Comptroller, respecting the portages, or car- 
relate to the boundary line through the Passama- | rying places, and the exemption from duty of small 
quoddy, the mode suggested of adjusting that be-| vessels trading between the northern and north- 
tween the United States and New Brunswick, | western boundaries, came to hand on the 10th of 
and fixing the point intended in the Treaty of | September, and I Jost no time in stating their 
1783, by the northwest angle of Nova Scotia, and | contents to Lord Hawkesbury in a note, (copy 
establishing the boundary between such pointand | whereof is herewith enclosed,) in order to rebut 
the northwesternmost head of Connecticut river. | any argument in favor of the pretensions of the 
It is, however, to be understood, that the disposi- | British traders, from a supposed acquiescence on 
tion manifested by his lordship was founded on! the part of the Government of the United States 
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and to insist on such a construction of the terms, 
portages, and carrying places, as might comport 
with the safety of the revenue of the United States, 
and the interest of thejr citizens. I afterwards 
had a conference with him on this subject, in 
which he acceded to the construction contained 
in my note; and, as to the tonnage duty, he said 
it certainly merited, and should receive, all due 
consideration. 

I have the honor to be, with great consideration 
and respect, sir, your obedient and humble servant, 

C. GORE. 





Mr. Gore to Lord Hawkesbury. 


Great CUMBERLAND P ace, 
August 24, 1802. 


Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the honor to inform him 
that, since the departure of Mr. King, he has re- 
ceived for this gentleman instructions and a full 
power from the President of the United States, to 
adjust, by amicable negotiation, with the Govern- 
ment of His Britannic Majesty, whatever re- 
mains unsettled as to the boundaries between the 
territories of the two nations. 

Mr. Gore takes the liberty of proposing to his 
Lordship to communicate to him, whenever he 
shall be at leisure to attend thereto, the views of 
the President of the United States, in order that 
his Lordship may give to the subject such con- 
sideration as he shall think its importance re- 
quires; and that, having a distinct knowledge 
thereof, his Lordship may, on the return of Mr. 
King, be enabled to concur in such measures for 
defining and settling the boundary lines between 
the two countries,as shall appear most conducive 
to their mutual interests and future harmony. 

Mr. Gore flatters himself that Lord Hawkes- 
bury will see, in this proposal of the President, a 
new proof of the sincere and earnest desire of the 
Government of the United States to live in friend- 
ship with that of His Britannic Majesty, inas- 
much as it invites to an adjustment, by amicable 
negotiation, of not only whatever may now be 
the occasion of inquietude between the parties, 
but also of everything, as far as can be foreseen, 
which may interrupt in future that good under- 
standing so essential to the interests and happi- 
ness of both nations. 


Mr. Gore to Lord Hawkesbury. 


Great CuMBERLAND PLace, 
September 22, 1802. 


Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the honor to inform him 
that the President of the United States, ever de- 
sirous to continue uninterrupted the harmony so 
happily subsisting between the Government of 
said States and that of His Britannic Majesty, 
and by a constant vigilance and unremitted atten- 
tion to every circumstance that might havea ten- 
dency, however remote, to disturb the same, in 
order to prevent its effect by such seasonable in- 
terposition as the occasion may require, has given 
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directions that it should be represented to His 
Majesty’s Government, that certain traders, sub- 
jects of His Britannic Majesty, have set up pre- 
tensions to transport goods and merchandise, free 
of duty, through certain rivers, and over tracts of 
country, in the northwestern parts of the United 
States, and entirely within their jurisdiction, un- 
der the clause of the third article of the Treaty 
of Amity, Commerce, and Navigation, between 
the said United States and His Britannic Majesty, 
which provides “that no duties shall be payable 
on any goods which shall merely be carried over 
any of the portages, or carrying places, on either 
side, for the purpose of being immediately re- 
embarked, and carried to some other place or 
places.” 

Mr. Gore flatters himself that, if his Lordship 
should take the trouble to look into the article re- 
ferred to, he will see that such claims derive no 
support from the most liberal construction of the 
terms relied on, namely, the right to carry goods, 
exempt from duty, “over portages or carrying 
places ;” and that these words, so used, can never 
intend other cases than where the waters forming 
a boundary between the parties become uanavi- 
gable, and where a transit by land is thence re- 
quired and resorted to, in order to re-enter the 
common waters where they are again navigable. 

While the United States are actuated by the 
most sincere and earnest desire to give every 
facility to the trade and commerce of the subjects 
of His Britannic Majesty, not inconsistent with a 
due regard to the rights of their own citizens, 
and the safety of their revenue, they have been 
obliged to resist, as incompatible with these, pre- 
tensions so unauthorized, and must speedily make 
such regulations in this respect, as the security of 
their public revenue renders indispensable ; not, 
however, interfering, in the smallest degree, with 
the rights of His Britannic Majesty’s subjects, 
under the stipulations of said treaty, which will 
always be held sacred by the Government of the 
United States. 

Mr. Gore has also the honor, according to the 
instructions of his Government, to represent to 
Lord Hawkesbury, that the United States, with 
a view to render the intercourse as convenient 
and free as possible to their citizens and the sub- 
jects of His Britannic Majesty living in the north 
and northwestern boundaries of said States, and 
in the British provinces of Upper and Lower 
Canada, and thereby promote a good understand- 
ing between the inhabitants thereof, by removing 
all impositions on the vessels of either trading 
there, at their last session passed an act to exempt 
from tonnage duty all vessels, whether British or 
American, not above fifty tons burden, trading 
between the ports of the northern and northwest- 
ern boundaries of the United States, and the Brit- 
ish provinces of Upper and Lower Canada. _ 

He is also directed further to represent to His 
Majesty’s Government, that vessels of the United 
States, in the British ports, within the same 
waters, are subject to a duty of six cents per ton. 
The disposition manifested by His Majesty’s Gov- 
ernment to concur in equalising the situation of 
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yessels of the two countries, and to do it rather 
by abolishing than assimilating the duties on 
them, raises an expectation, on the part of the 
President of the United States, that His Majesty’s 
Government will be disposed to place vessels be- 
longing to citizens of said States, in such British 
ports, on an equality with those of the subjects of 
His Majesty in the ports of the United States 
within said waters. 





Mr. Gore to Lord Hawkesbury. 


Great CuMBERLAND Pace, 
September 28, 1802. 

Mr. Gore presents his compliments to Lord 
Hawkesbury, and has the honor to transmit, here- 
with enclosed, minutes of what he took the liberty 
to suggest, in conversation with his Lordship this 
morning, relative to the unascertained boundaries 
between the United States and the possessions of 
His Britannic Majesty. 

Mr. Gore requests his Lordship will please to 
consider them, conformably to his declaration 
then personally made to his Lordship, as intended 
to aflord a general idea of the views of the Presi- 
dent of the United States on the subject to which 
they relate, rather than containing proposals not 
liable to modification, at the will of the American 
Government, or its representative ; it being dis- 
tinctly understood that the same may be altered 
as reflection shall suggest to Mr. King, or any 
other person to whom the negotiation may be 
committed ata future day, should it not be fin- 
ished by this gentleman in the ensuing Winter, 
of which, however, Mr. Gore will not permit him- 
self to doubt, as so many reasons concur to evince 
the fitness of the present time for adjusting and 
establishing, for the mutual benefit of the parties, 
the boundaries referred to ; which, being left open 
and unsettled until, as the natural and almost in- 
evitable consequence of such a state of things, 
private gain and individual passion shall inter- 
mingle themselves in the question, will prove the 
most fruitful source of difference and misunder- 
standing between two nations whose essential 
interests demand the most amicable and friendly 
intercourse. 


MINUTES, &e. 
Boundaries from the mouth of the St. Croix, through 
the Bay of Passamaquoddy, and to the Atlantic 
ocean. 


Beginning in the middle of the river St. Croix, 
at its mouth; thence, direct to the channel be- 
tween Pleasant point and Deer island on the east 
and north, and Moose island and Campo Bello on 
the west and south, and round the northeastern 
point of Campo Bello island, to the Bay of 
Fundy. 


Boundaries between the United States and New 
Brunswick. 

In tracing and establishing the boundary be- 
tween the United States and New Brunswick, 
there may be some question what are the high- 
lands intended by the Treaty of Peace ? 


8th Con. 2d Ses.—40 
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To run the line from the source of the St. Croix, 


and fix the point at which it is to terminate, no 
mode more proper seems to suggest itself than 
that of instituting a commission, and appointing 
Commissioners, as in the fifth article of the treaty 
of 1794; the report of whom to ascertain and es- 
tablish this part of the boundary, as in the second 
article of the treaty of 1783, having due regard to 
the idea that the line ought to terminate on the 
ground dividing the rivers falling into the At- 
lantic from those emptying themselves into the 
St. Lawrence. 


The same Commissioners may be authorized 


to substitute for the description of the boundary 
between the point so fixed and the northwestern- 
most head of Connecticut river, a line drawn 
along the said highlands, with such reference to 
intermediate sources of rivers by straight lines, as 
will admit of easy and accurate execution here- 
after, and best comport with the apparent inten- 
tions of the treaty of 1783. 


Boundary from the Lake of the Woods to the Mis- 


sissippl. 


The second article of the treaty of 1783, sup- 


poses that the most northwestern point of the 
Lake of the Woods may be connected with the 
Mississippi, by running a line due west from that 
point, and that a line so drawn would intersect 
that river. 


The highest source of the Mississippi is now 


supposed to be south of the Lake of the Woods, 
and consequently a line due west from its north- 
west point will not touch any part of said river. 


If this be true, some provision is necessary to 


complete the boundary of the United States and 
the British possessions in this quarter, by amend- 
ing the second article of the treaty of 1783 in that 


respect, according to the stipulations of the fourth 
article of the treaty of 1794. 

Supposing the most northern branch of the 
source of the Mississippi to be south of the Lake 
of the Woods. as seems now to be understood, it 
is suggested, as consistent with justice and the mu- 
tual convenience of the parties, to establish the 
boundary of the United States in this quarter, by a 
line running from that source of the Mississippi 
which is nearest to the Lake of the Woods, and 
striking it westwardly, as a tangent, and from the 
point touched along the watermark of the lake to 
its most northwestern point, at which it will meet 
the line running through the lake. 

Commissioners might be appointed to ascertain 
the local relation of the Mississippi to the Lake 
of the Woods, and, if as was supposed bv the 
Treaty of Peace, to run the line there agreed on. 
But if the relative situation of these two waters 
be as now believed, te establish the boundary by 
running a line as above described. 


* * To the original were added the second arti- 
cle of the definitive Treaty of Peace of 1783; the 
fourth article of the Treaty of Amity, Commerce 
and Navigation, &c. of 1794, (both which articles 
relate to the boundaries;) and the following 
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Extract from Mackenzie’s voyage. 


“The Lake of the Woods is in latitude 49° 37’ 
north, and longitude 94° 31’ west. 

“ The northernmost branch of the source of the 
Mississippi is in latitude 47° 38’ north, and longi- 
tude 95° 6’ west, ascertained by Mr. Thomson, 
astronomer to the Northwest Company, who was 
sent expressly for that purpose in the spring of 
1798. He, in the same year, determined the north- 
ern bend of the Missouri to be in latitude 47° 32’ 
north, longitude 101° 25’ west; so that, if the Mis- 
souri were even to be considered as the Mississip- 
pi, no western line could strike it.’—History of 
the Fur Trade, page 85. 


Lord Hawkesbury to Mr. Gore. 


Downine Street, Oct. 4, 1802. 

Lord Hawkesbury presents his compliments to 
Mr. Gore, and has the honor to acknowledge the 
receipt of his note of the 28th ultimo, together with 
the minutes which were enclosed in it. 

Lord Hawkesbury is fully sensible of the expe- 
diency of adjusting, by some definitive arrange- 
ment, the several points to which those minutes 
refer, and will be ready to enter intoa negotiation 
for that purpose either with Mr. Gore or Mr. 
King, within as short a period as the circum- 
stances of the case will conveniently admit. In 
the mean time, it may perhaps be necessary for 
Lord Hawkesbury to obtain information from per- 
sons in the country on some of the subjects which 
are likely to be brought into discussion. But Mr. 
Gore may be assured that Lord Hawkesbury is 
desirous of avoiding any unnecessary delay, and 
that he will feel the sincerest disposition to termi- 
nate the negctiation in such a manner as may be 
reciprocally advantageous both to Great Britain 
and to the United States, as may tend, by remov- 
ing all causes of future dispute, to improve and 
conciliate the harmony and good understanding 
which so happily subsists between the two coun- 
tries, and which are so essential to their several 
interests and prosperity. 





Extract.—The Secretary of State to Rufus King, dated 


DEPARTMENT OF STATE, 
December 16, 1802. 


By the communications of the 6th day of Octo- 
ber, received from Mr. Gore, it appears that the 
proposition for adjusting the boundary in the 
northwest corner of the United States is not rel- 
ished by the British Government. The propo- 
sition was considered by the President as a lib- 
eral one, inasmuch as the more obvious remedy 
for the error of the treaty would have been by a 
line running due north from the most northern 
source of the Mississippi, and intersecting the line 
running due west from the Lake of the Woods; 
and inasmuch as the branch leading nearest the 
Lake of the Woods may not be the longest or 
most navigable one, and may consequently favor 
the wish of the British Government to have ac- 
cess to the latter. The proposition, for these rea- 
sons, would not have been made butfrom adesire to 


| take advantage of the present friendly dispositions 


of the parties for the purpose of closing all ques. 
tions of boundary between them. As it is not 
probable, however, that the settlement of this par. 
ticular boundary will for some time be material, 
and as the adjustment proposed is not viewed by 
the British Government in the same light as by the 
President, it is thought proper that it should not 
for the present be pursued ; and that the other 
questions of boundary should be adjusted with as 
little delay as possible. In the meantime, further 
information with respect to the head waters of 
the Mississippi, and the country connected with 
them, may be sought by both parties; it being 
understood that the United States will be as free 
to be guided by the result of such inquiries, in any 
future negotiation, as if the proposition above refer- 
red to had never been made by them. Should it 
be most agreeable to the British Government to 
have an early survey instituted, with a view téa 
proper boundary in this case, the President au- 
thorizes you to concur in such an arrangement. 





Mr. King to the Secretary of State. 
Lonpon, February 28, 1803. 


Sir: I have duly received your letters of 16th 
and 23d December. By Lord Hawkesbury’s de- 
sire, | have conferred with Colonel Barclay re- 
specting the continuation of the boundary through 
the bay of Passamaquoddy, who has made no ob- 
jection to the line we have proposed, though he 
appears to think that it would be improper to cede 
to us the island of Campo Bello, unless the cession 
should be desired by its inhabitants. No objec- 
tion has been made to our title to Moose island; 
and at present I foresee nothing to impede a set- 
tlement of this boundary, except the difficulty of 
engaging the Minister to bestow upon the subject 
sufficient time to understand it. With regard to 
the line between the source of the St. Croix and 
the northwest corner of Nova Scotia, I have no 
reason to suppose there will be any objection to 
its being ascertained in the way we have pro- 
posed. Not having been able to fix the attention 
of Lord Hawkesbury upon the subject, I am not 
able to give you any information concerning the 
line between the northwest corner of Nova Sco- 
tia and the head of Connecticut river, or between 
the Lake of the Woods and the Mississippi. 

With perfect respect and esteem, I have the 
honor to be, sir, your obedient and faithful servant. 

RUFUS KING. 





Mr. King to the Secretary of State. 
Lonpon, May 13, 1803. 

Sir: I have the honor to transmit herewith the 
convention which [I yesterday signed, in tripli 
cate, with Lord Hawkesbury, relative to our 
boundaries. 

The convention does not vary anything mate- 
rial from the tenor of my instructions. The line 
through the bay of Passamaquoddy secures our 
interest in that quarter. The provision for run- 
ning, instead of describing, the line between the 
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northwest corner of Nova Sectia and the source 
of the Connecticut river has been inserted, as 
well on account of the progress of the British set- 
tlements towards the source of the Connecticut, 
as of the difficulty in agreeing upon any new 
description of the manner of running this line, 
without more exact information than is at present 
possessed of the geography of the country. 

The source of the Mississippi nearest to the Lake 
of the Woods, according to McKenzie’s report, 
will be found about twenty-nine miles to the west- 
ward of any part of that lake, which is repre- 
sented to be nearly circular. Hence, adirect line 
between the northwesternmost part of the lake, 
and the nearest souree of the Mississippi, which is 
preferred by this Government, has appeared to me 
equally advantageous with the lines we had pro- 

osed. 

With respect and esteem, I have the honor to 
be, sir, &e. RUFUS KING. 





Report of the Committee of the Senate on the fore- 
going Convention. 

Mr. Adams, from the committee to whom the 
treaty with Great Britain, signed at London, on 
the 12th of May, 1803, was referred, reported 
thereon, as follows: 

That, from the information they have obtained, 
they are satisfied that the said treaty was drawn 
up by Mr. King three weeks before the signature 
of the treaty with the French Republic of the 
30th of April, and signed by Lord Hawkesbury, 
without the alteration of a word; and that it had, 


' in the intention of our Minister, no reference 


whatsoever to the said treaty with the French 


_ Republic, inasmuch as he had no knowledge of 
_ its existence. 


But, not having the means of as- 
certaining the precise nort!.ern limits of Louisi- 
ana, as ceded to the United States, the committee 
can give no opinion whether the line to be drawn, 
by virtue of the third article of the said treaty 
with Great Britain, would interfere with the said 
northern limits of Louisiana or not. 





[The following papers were communicated to 
the Senate with the foregoing report. | 


Mr. Adams to the Secretary of State. 
Decemser 16, 1803. 


Sir: Some difficulty having arisen in the Sen- 
ate, in considering the expediency of advising and 
consenting to the ratification of the Treaty of 
Limits between the United States and Great 
Britain, signed on the 12th of May, 1803, a com- 
mittee of that body has been appointed to inquire 
and report upon the subject. 

The difficulty arises from the circumstance that 
the treaty with the French Republic, containing 
the cession of Louisiana, was signed on the 30th 
of April, 1803, twelve days earlier than that with 
Great Britain; and some apprehension is enter- 
tained that the boundary line, contemplated in 
the third [fifth] article of the latter, may, by 
a possible future construction, be pretended to 
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Great Britain. 


operate as a limitation to the claims of territory 
acquired by the United States in the former of 
these instruments. 

But as the ratification, if it can be effected with- 
out unnecessary delay, is a desirable object, it has 
occurred to the committee that Mr. King may 
possibly have it in his power to give information 
which might remove the obstacle. I have, there- 
fore, in behalf of the committee, to ask whether, 
from any information in possession of your De- 
partment, or which may be obtained, in such 
manner as you may deem expedient, it can be as- 
certained whether the third article of the treat 
with Great Britain was concluded with any rel 
erence whatsoever to that with the French Re- 
public, or with any right or claim which the Uni- 
ted States have acquired by it. 

I am, with much respect, sir, your very humble 
and obedient servant, 

JOHN QUINCY ADAMS. 

The Secrerary or Srare. 





The Secretary of State to Mr. Adams. 


DecemBer 16, 1803. 

Sir: Having transmitted to Mr. King the in- 
quiry contained in your letter of , | have re- 
ceived the answer, of which a copy is enclosed. 
The Office of State possesses no further informa- 
tion on the particular point in question with the 
committee. 

With great respect, I have the honor to be, sir, 
your most obedient, humble servant, 


JAMES MADISON. 








Rufus King to the Secretary of State. 


New York, Dec. 9, 1803. 

Sir: The draught of the Convention with Great 
Britain respecting boundaries, having been settled 
in previous conferences, was drawn up and sent 
by me to Lord Hawkesbury on the 11th of April ; 
on the 12th of May the Convention was signed, 
without the alteration of a word of the original 
draught; and, on the 15th of May, the letter of 
Messrs. Livingston, and Monroe, (a copy of which 
was annexed to my No. 100,) announcing the 
treaty of cession with France, was received 
and communicated by me to Lord Hawkesbury. 
Atthe date of the signature of the Convention 
with Great Britain, lhad no knowledge of the 
treaty with France; and have reason to be satis- 
fied that Lord Hawkesbury was equally unin- 
formed ofit. Itresults, that the Convention with 
Great Britain was concluded without any refer- 
ence whatsoever to the treaty of cession with 
France. 

With perfect respect and esteem, I have the 
honor to be, your most obedient faithful servant. 


RUFUS KING. 





[The following resolution was passed by the Senate.] 
In Senate U.S. Feb. 9, 1804, 

Resolved, unanimously, That the Senate do ad- 

vise and consent to the ratification of the Conven- 

tion between the United States and His Britannic 
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Majesty, for fixing the boundaries between the 
United States and great Britain, concluded at 
London, May 12, 1803, with the exception of the 
fifth article. 


MOROCCO. 


[Communicated to the Senate, November 4, 1803. ] 


To the Senate and House of 
Representatives of the United States : 

By the copy, now communicated, of a letter 
from Captain Bainbridge, of the Philadelphia 
frigate, to our Consul at Gibraltar, you will learn 
that an act of hostility has been committed on a 
merchant vessel of the United States, by an armed 
ship of the Emperor of Morocco. This conduct 
on the part of that Power, is without cause and 
without explanation. Itis fortunate that Captain 
Bainbridge fell in with and took the capturing ves- 
sel and her prize. And I have the satisfaction to 
inform you, that, about the date of this transaction, 
such a force would be arriving in the neighborhood 
of Gibraltar, both from the East and West, as leaves 
less to be feared for our commerce, from the sud- 
denness of the aggression. 

On the 4th September, the Constitution frigate, 
Captain Preble, with Mr. Lear on board, was within 
two days sail of Gibraltar, where the Philadelphia 
would then be arrived with her prize, and such ex- 
planations would probably be instituted as the 
state of things required, and as might, perhaps, ar- 
rest the progress of hostilities. 

In the meanwhile it is for Congress to consider 
the provisional authorities which may be neces- 
sary to restrain the depredations of this Power, 
should they be continued. 

TH. JEFFERSON. 


Novemser 4, 1803. 


U.S. Frigate Paivapevpuia, 
East of Malaga about ten miles. 
August 29, 1803. 

Dear Sir: I wrote you from Gibraltar on the 
24th instant, mentioning that we should sail the 
next morning for Malta. 

Hearing at the Rock that two Tripolitans were 
off Cape de Gatt, made me proceed with all expe- 
dition to examine that part of the Spanish coast. 
On the 26th, it blowing very fresh, at 8 P. M. be- 
ing nearly up with Cape de Gatt, fell in with a 
ship carrying only her foresail, which had a brig 
in company, under the same sail. It being night, 
and her guns housed, prevented an immediate dis- 
covery of her being acruiser. After hailing for 
some time, found that she was a vessel of war from 
Barbary. On which information, I caused her 
boat to be sent on board the frigate Philadelphia, 
with her passports, from which I discovered that 
she was a cruiser belonging to the Emperor of 
Morocco, called Meshboha, commanded by Ibra- 
ham Subrarez, mounting twenty-two guns, and 
manned with one hundred men. By not making 
ourselves known to the officer who came on boa..z, 


Relations with Morocco. 


APPENDIX. 1256 


ees, 





he cénfessed that the brig in company was an 
American, and had been with them three or fou; 
days; was bound tosome port in Spain; had been 
boarded by them, but not detained. The low sai! 
the brig was under induced me to suspect that they 
had captured her, notwithstanding their having 
your passport, which it must appear from the se- 
quel was only obtained to protect them against the 
American ships of war. I sent my first heutenant 
on board, to examine if they had any American 
prisoners. On his attempting to execute my or- 
ders, he was prevented by the captain of the cruiser, 
This increased my suspicion, and I sent a boat 
with armed men to enforce my intentions. After 
they were on board, they found Captain Richard 
Bowen, of the Amerivan brig Celia, owned by Mr. 
Amasa Thayer, of Boston, and several of his crew, 
who were taken the 17th instant from Barcelona, 
bound to Malaga, within two or three leagues of 
the Spanish shore, and about twenty-five miles to 
the eastward of Malaga. The captain and crew 
they had confined below deck, which they always 
did when speaking a vessel. After making this 
discovery, I instantly ordered all the Moorish offi. 
cers on buard the frigate, for 1 had no hesitation 
in capturing her after such proceeding on their 
part, and violation of the faith of passports, which 
ought to be sacred. Owing to the high wind and 
sea, it took me the greatest part of the night to get 
the prisoners on board, and man the prize; which 
detention occasioned losing sight of the brig. The 
following morning, discovering many vessels in 
divers directions, the day was spent by the frigate 
and prize in chasing to find the captured brig 
About 4 P. M. made her coming round the Cape 
de Gatt from the eastward, standing close in shore 
for Almeira bay, owing to the wind being very 
fresh. We were going slow in approaching her: 
the greatest exertions were made by Lieutenant 
Cox,in towing androwing the prize. Fortunately, 
the wind increased in the evening, and we recap- 
tured her at 12 o’clock at night. ‘The Moors con- 
fessed that they came out for the sole purpose of 
capturing Americans to besentto Tangier. I have 
received a paper from them, written in Moorish, 
which they say is their authority from the Govern- 
or of Tangier for so doing. Lenclose this to John 
Gavine, Esq., with a particular request to have it 
safely conveyed to you, that you may be informed 
of the circumstances, and act accordingly. I be- 
lieve the Governor of Tangier is much disposed 
for hostilities with the United States: the Moor- 
ish prisoners accuse him as the sole cause of their 
present situation. I sincerely hope that this cap- 
ture may be productive of good effect to the Uni- 
ted States with the Emperor, who may be assured 
that if he unjustly goes to war with the United 
States he will lose every large cruiser he has; and 
God grant that it may not in the least prove a dis- 
advantagetoyou. My officers and self have made 
ita marked point to treat the prisoners not only 
with the lenity that is due from humanity, but 
with particular attention to civility, to impress on 
their minds a favorable opinion of the American 
character. That you may receive this information 
as early as possible, I despatch my boat on shore 
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at Malaga, to request W. Kirkpatrick, Esq. Con- | 
sul, to forward it by express to Gibraltar. I shall | 
be extremely anxious to hear from you,as also for | 
the arrival of Commodore Preble, to receive his 
instructions relative to the captured ships. I am 
bound to Gibraltar bay with the prize, but am fear- 
ful that we shall be detained for want of an east- 
wardly wind. Iam, &c. 
WM. BAINBRIDGE. 


[Communicated to the Senate, December 5, 1803.] 


To the Senate and House of 
Representatives of the United States : 

Ihave the satisfaction to inform you that the 
act of hostility mentioned in my Message of the 
4th of November, to have been committed by a | 
cruiser of the Emperor of Morocco on a vessel of | 
the United States, has been disavowed by the Em- 
peror. All differences in consequence thereof have | 
been amicably adjusted, and the Treaty of 1786 be- | 
tween this country and that has been recognised 
and confirmed by the Emperor, each party restor- 
ing to the other what had been detained or taken. 
Ienclose the Emperor’s orders given on this oc- 
casion, 

The conduct of our officers, generally, who have | 
had a part in these transactions, has merited entire 
approbation. ‘The temperate and correct course 

ursued by our Consul, Mr. Simpson, the prompt- 
itude and energy of Commodore Preble, the eflica- 
cious co-operation of Captains Rodgers and Camp- 
bell of the returning squadron, the proper decision 
of Captain Bainbridge, that a vessel which had 
committed an open hostility was of right to be de- 
tained for inquiry and consideration, and the gen- 
eral zeal of the other officers and men, are hon- 
orable facts which I make known with pleasure. | 
And to these I add, what was indeed transacted 
in another quarter, the gallant enterprise of Cap- | 
tain Rodgers, in destroying, on the coast of Tripoli, 
a corvette of that Power of twenty-two guns. I 
recommend to the consideration of Congress a, 
just indemnification for the interests acquired by | 
the captgrs of the Mishouda and Mirboha, yielded 
by them for the public accommodation. 


TH.JEFFERSON. | 
DecemsBer 5, 1803. 


[Translation. ] 

Praise be given to God alone. May God be) 
propitious to our master Mahometand to his family. | 

Know all those who shall see this noble writing | 
—all our governors—those encharged with our 
affairs, and captains of our vessels, that the Amer- | 
ican nation are still, as they were, in peace and | 
friendship with our person exalted by God. 

Their vessels are safe both at sea and in port, | 
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our governors ; those charged with the command 
of our ports, and captains of our vessels who shall 
see this writing, that they act in all respects for the 
fulfilment of this order, and that they do not de- 
viate therefrom ; those who shall contravene it 
will be punished with a severe punishment. 

This order was given on the 21st Chemadi, the 
second in the year 1218, (9th October, 1803.) and 
at last we are in peace and friendship with the said 
American nation, as our father (to whom God be 
merciful,) was, according to the Treaty made on 
the first day of Rhamadan, in the year 1200. 


The original of the foregoing was translated 


from Arabic to Spanish by Don Manuel de Bac- 


cas, and from Spanish to English by 
JAMES SIMPSON. 
Certified at Tangier, October 15, 1803. 





[ Translation. ] 
Praise be given to the only God. May God be 
propitious to our master Mahometand to his family. 
Our servant the Governor Ben Abdel Sadak, 
and all ofticersof our port of Mogadore: May God 
assist you. Peace, with the mercy and blessing of 


| God, be with you. 


Now know ye, that the Almighty having re- 


| conciled what had happened with the American 


nation because of the acts of the vessels, and that 
Wwe are now, as we were before, with them in 
peace and friendship, as settled with our father, 
(to whom God be merciful!)—Take care—take 
care that none of you do anything against them, 
or show them any disrespect or disregard, for 
they are, as they were, in friendship and in peace, 
and we have increased our regard for them in 
consequence of the friendship they have mani- 
fested to our person, which God has exaited. 
And we order that you be careful and diligent in 
all their concerns. and we order that you do well 


| with their vessels and with their merchants. 


Peace be with you all. 
October 11, 1803. 
The original of the foregoing was translated 
from the Arabic to Spanish by Don Manuel de 
Baccas, and from Spanish to English by 
JAMES SIMPSON. 
Certified at Tangier, October 17, 1803. 


IMPRESSMENT OF AMERICAN SEAMEN. 


[Communicated to Congress, December 5, 1803.] 


To the Senate of the United States: 
In compliance with the desire of the Senate, 
expressed in their resolution of the 22d November, 


and so are their merchants; and you are not to| on the impressment of seamen in the service of 
disturb the peace between us and them. What | the United States by the agents of foreiga nations, 
has happened with their and our vessels, has only | I now lay before the Senate a letter from the Sec- 
been an affair among the vessels; but the said | retary of State, with a specification of the cases 
nation continues respected as they were with us, | of which information has been received. 

and under all security, and equally so their vessels. | TH. JEFFERSON. 


Wherefore, we hereby order that all those of} Decemper 5, 1803. 
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DeparTMENT oF State, Dec 2, 1803. 


Sir: Agreeably to a resolution of the Senate, 
pete on the 22d of last month, requesting the 

resident of the United States to cause to be laid 
before them such information as may have been 
received relative to the violation of the flag of the 
United States, or to the impressment of any sea- 
men in the service of the United States, by the 
agents of any foreign nation, I do myself the 
honor to transmit to you the enclosed abstract of 
impressments of persons belonging to American 
vessels, which, with the annexed extracts from 
the letters of some of our agents abroad, comprises 
all the information on the subject that has been 
received by this Department since the report to 
Congress, at its last session, relative to seamen. 
To the first mentioned document I have added a 
summary showing the number of citizens of the 
United States impressed and distinguishing those 
who had protections as citizens; those who are 
stated to be natives of the British dominions, and 
not stated to be naturalized as citizens; and those 
of all other countries, who are not equally stated 
to have been naturalized in the United States. 

Another source of injury to our neutral naviga- 
tion has taken place in the blockade of Guada- 
loupe and Martinique, as notified in the annexed 
letter from Mr. Barclay, Consul General of His 
Britannic Majesty for the Eastern States. 

Besides the above, I have received no official 
information of any material violations of our flag 
during the present European war, except in the 
recent aggressions of the Emperor of Morocco. 

With very high respect, I have the honor to be, 
sir, your most obedient servant, 

JAMES MADISON. 
The Presivent of the United States. 


[The abstract of names is omitted. But the fol- 
lowing is a summary of impressments by the Bri- 
tish from American vessels: ] 


DEPARTMENT OF Stare, 
December 2, 1803. 

Forty-three impressments of citizens of the Uni- 
ted States appear to have been made, of whom 
twelve had protections. 

Ten of natives of the British dominions, and 
not stated to be naturalized as American citizens; 
and 

Seventeen of all other countries, who are not 
stated to have been naturalized in the United 
States. 


Summary of Impressments by the agents of other Pow- 
' ers, from American vessels. 
Two by the agents of France. 
One by the agents of the Batavian Republic. 





Extract of a letter from James Maury, Esq., Consul of 
the United States at Liverpool, to the Secretary of 
State. 

Marcu 24, 1803. 


“Thad the honor to write to you on the 25th 
ultimo, since which the alarm of war has occa- 


sioned a great press for seamen. Many of ours. 
confident, as Isuppose, in the continuance of peace. 
had not taken the caution, before leaving home. 
to be furnished with regular documents of citizen. 
ship, which exposes them to impressment.” 





Extract of a letter from John Fox, Esq., Consul of the 
United States at Falmouth, to the Secretary of State, 


May 14, 1803. 

“The impress is very severe. The citizens of 
the United States are not molested ; two or three. 
without protections, and on board British ships, 
have been taken. I have made application for 
their release, but it is necessary that the seamen 
should bring certifieates of their citizenship with 
them, otherwise they will run great risk of being 
impressed.” 





Extract of a letter from Wm. Savage, Esq., agent o/ 
the United States, for the relief and protection oj 
their seamen at Jamaica, to the Secretary of State, 


June 25, 1803. 

“There has been a hot press throughout this 
island. In this port about sixty seamen have been 
taken out of American vessels ; immediately after 
which, I made application to the Admiral, who 
liberated the American citizens. Some few ves- 
sels on the north side have lost their men, and 
have experienced distress from the measure. The 
names of the persons impressed I have a minute 
of, and on the arrival of the frigates, in which 
they are, I shall make application for their dis- 
charge.” 





Copy ofa letter from Thomas Barclay, Esq., Consul 
General of His Britannic Majesty for the Eastern 
States of the United States, to the Secretary of State. 


Ocroser 20, 1803. 
Str: I have the honor to enclose you the copy 
of a letter which I yesterday received from Com- 
modore Hood, Commander-in-Chief of His Majes- 
ty’s ships of war on the windward statign, notify- 
ing the blockade of the islands of Martinique and 
Guadaloupe by the squadron under his command. 

I have the honor, &c. 
THOMAS BARCLAY. 


CrenTaur, OFF MarTINQUE, 
July 25, 1803. 

Sir: I beg you will have the goodness to ac- 
quaint the American Government, and agents of 
neutral nations, the islands of Martinique and Guad- 
aloupe are, and have been, blockaded by detach- 
ments of His Majesty’s squadron, under my com- 
mand, since the 17th June last, that they may 
have no plea for attempting to enter the ports of 
those islands. By your acknowledging the receipt 
of this, you wili greatly oblige, sir, your most obe- 


dient servant, 
SAMUEL HOOD, 
Commodore and Commander-in-Chief. 


T. Barciay, Esq., Consul General, &c. 
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Relations with Spain. 





[Communicated to the Senate, Dec. 21, 1803.] 
To the Senate of the United States : 


On the 11th of January last, I laid before the 
Senate, for their consideration and advice, a con- | 
yention with Spain on the subject of indemnities | 
for spoliations on our commerce, committed by 
her subjects during the late war; which conven- 
tion is still before the Senate. As this instrument 
did not embrace French seizures and condemna- 
tions of our vessels in the ports of Spain, for which 
we deemed the latter Power responsible, our Min- 
jster at that Court was instructed to press for an | 
additional article comprehending that branch of | 
wrongs. 1 now communicate what has since | 
passed on that subject. The Senate will judge | 
whether the prospect it offers will justify a longer | 
suspension of that portion of indemnities conceded | 
by Spain, should she now take no advantage of | 
the lapse of the period for ratification. As the | 
settlement of the boundaries of Louisiana will call | 
for new negotiations on our receiving possession | 
of that province, the claims not obtained by the 
convention now before the Senate may be incor- 
porated into those discussions. 

TH. JEFFERSON. 


DecemBer 21, 1803. 


} 


Extract of a letter from the Secretary of State to Charles | 
Pinckney, Esq., Minister Plenipotentiary, &c., at Mad- | 
rid, dated 

‘ Marcu 8, 1803. | 
The Convention signed with Spain in August, 
though laid before the Senate at an early day, had 
no question taken on it till the close of the session. 

It was then postponed till the next session, which | 

is to commence in November. More than a ma- 

jority, but less than two-thirds, which the Con- 
stitution requires, would have acquiesced in the 
instrument in its present form ; trusting to the suc- 
cess of further negotiations for supplying its de- 
fects, particularly the omission of the claims found- 
ed on French irregularities. But it is understood 
that it would have been a mere acquiescence ; no 
doubt being entertained that Spain is bound to 
satisfy the omitted as well as the included claims. 

In explaining, therefore, the course taken by the 

Senate, which mingles respect for the Spanish | 

Government with a cautious regard to our own | 


| tion with those of every other nation. After such 


a declaration against the authority of French con- 
suls, the Spanish Government would be charge- 
able with no less disrespect to the French Republic 
than to itself, in saying that Spain was not left at 
liberty to prevent an exercise of the usurped au- 
thority ; and, if at liberty, she is indisputably an- 
swerable for the consequences of not preventing 
it. A document, which I.add, will explain the 
just sentiments entertained by the Batavian Gov- 
ernment during the same period, in relation toa 
case turning on the same principle. 


Extract of a letter from the Secretary of State to Charles 
Pinckney Esq., Minister Plenipotentiary, &c., at Mad- 
rid, dated 

Marcu 22, 1803. 

As the convention you signed with Spain will 
be now submitted to further negotiation, it will 
be proper, in addition to the general remarks con- 
tained in preceding letters, to suggest some par- 
ticular alterations which are calculated to remove 
doubts, and to provide for its convenient execu- 
tion. 

ist. The words “excesses of individuals,” in 
the caption of the convention, are liable to excep- 
tion. The term “excesses” has not a definite 
meaning in the sense in which it is here used, and 
“individuals” might be restricted at least as a 
purely English word to private citizens or sub- 
jects, as distinguished from those who are vested 
with public authority. The English part of the 
caption in the words quoted uses the preposition 
of in lieu of the Spanish words cometidas por, 
which are preferable. 

It is believed that the form of words, “ who have 
sustained losses, damages, or injuries, in conse- 
quence of the wrongs committed by the subjects 
or citizens of either nation, or under color of au- 
thority from it,” &c., would be an improvement of 
importance. 

2d. From the first section, it would seem that 
the fifth commissioner is to be appointed by the 
common consent of the two nations, or, in case of 
disagreement, by lot from two persons, one of 
whom is to be named by each nation. The forma- 
tion of the board would be very much facilitated 
by substituting the agency of the commissioners 
on each side, in the appointment of the fifth com- 
missioner either by consent or by lot. 

3d. To equalise the compensation of the com- 


rights, you will avail yourself of the opportunity | missioners, to provide for the payment of the ex- 
of pressing the reasonableness and the sound policy | penses of the board, and to obviate the case of the 
of remodelling the convention in such a manner | death, sickness, or necessary absence of either of 


as to do full justice. I need not repeat the obser- | 
vations heretofore made on ghe Spanish responsi- | 
bility for the conduct of French citizens within 

Spanish jurisdiction; but it may be of use to re- | 
fer you to the enclosed copy of a royal order is- | 
sued by the Spanish Government in 1799, which 
will enable you to remind them of their own view | 
of the subject at that time. In this document it | 
is smounts declared, that the French consular | 
jurisdiction was not admitted, and that French | 
consuls in Spanish ports were in the same condi- | 


them, the eighth article of the British Treaty will 
serve as an approved model. 

4th. It would be desirable to add the words 
“justice, equity,” before the laws of nations, &e. 
in the close of the second article, and a clause to 
the oath, whereby the commissioners should en- 
gage not to sit at the decision of a case in which 
they might as individuals be directly or indirectly 
interested. 

5th. The third article limits the term within 
which claims are to be made to eighteen months; 
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but the board should be vested with a power to | to tell the Government here that they were de. 
extend it further in special cases, so as not to ex-| termined to have the whole or none. Had this 
ceed two years inall. Theclose of thisarticle ad-| been done, I believe they would consent, and, a: 
mits of the same alteration as was suggested above | I suppose, the arbitration for the French capture 
with regard to the eaption. and condemnations not being included was th, 

6th. A criticism, perhaps an unfounded one, hav- | principal objection to ratifying it at the presen 
ing been made upon the word testimony, used in | session, I shall now take that ground, and insis, 
the fourth article, as if it were restricted to parole | upon their being included, even if I am oblige; 
deposition, it may not be amiss to change it for | to add the words he proposed to annex, and whic), 
the word evidence, or to couple them, so as to | 1 have already quoted. I shall also consider my. 
read “ all testimony and evidence, the authenticity | self as not at liberty to sign any convention which 
of which,” &c. | does not include them in some manner that I think 

A perseverance in our claims, grounded on the | may be acceptable; but as this subject is one 
wrongs permitted to be done by French cruisers | of the most grating and disagreeable that can by 
and tribunals, it is expected will produce a cor-| to the Spaniards, and as they consider it so ex. 
respondent alteration in the whole convention, | tremely bard to be obliged to pay for the Frene} 
and a retrenchment of the sixth article. It will | condemnations, I wish to know your positive in- 
be obvious to you how convenient it will prove if | structions, whether I am to make them an indis- 
you can terminate your negotiation so as to pro-| pensable part of the convention, and not to sign or 
duce the requisite modifications of the convention | agree to any which does not include them in some 
in season to preclude its reconsideration in the | shape. This is the ground I take at present; and 
Senate, at their next session, in its present shape. | as the Spaniards are not very quick in any of thei: 


| negotiations, and are particularly crowded wii! 


_ | business at this time, when théy expect war be- 
Extract of a letter from Charles Pinckney, Esq., Min- | tween France and England, and of course thai 


ister Plenipotentiary of the United States at Madrid, _ they will be involved, it is not improbable you 


to the Secretary of State, dated | instructions may reach me before I conclude the 
May 12, 1803. | business. Should war take place, it is then ver 
I find, by your letter of the 22d, that the con- | probable I shall succeed, and I shall govern th 
vention signed with this country is to be submitted | style of my representations by the probability 0: 
to further negotiation, on the ground, I suppose, | improbability of a rupture. 
rincipally, that it did not include the claims for 
French captures. Your letters, to which the only | 
one I have received refers, have not yet come to 
hand, and therefore I only know it is to be sub- 
mitted to further negotiation ; and that with some 
alterations respecting the mode of appointing to 








Mr. Pinckney to the Secretary of State. 


Maprip, August 2, 1803. 
Dear Sir: My last despatches, and those whic 


vacancies in the commission ; extending the time 
at the discretion of the board to two years ; equal- 
ising the compensation; altering the terms “ ex- 
cesses of individuals,” and the expression respect- 


preceded them, will have conveyed to you th: 
propositions I submitted to this Government on 
the subject of our claims, and particularly th 
captures and condemnations by the French; they 
| will also have informed you of the anxious man- 





ing testimony. lam to persevere in obtaining | ner in which I have been expecting the arrival of 
redress for the French captures and wrongs per- | Mr. Monroe since the 20th of May, hopeful that 
mitted to be done by French cruisers and tribunals, | the instructions he would bring might enable me 
which will certainly produce, if obtained, an al- | to add such offers, or bring the question of the 
teration in the whole convention. I have been 


€ cor spoliations by the French in some manner before 
some time endeavoring, in every conversation I | this Government, to tempt them to accede to our 


have had, to obtain the promise to include the | propositions. After waiting until nearly the be- 
arbitration of the French captures, but without | ginning of this month,* I received a letter from 
effect: for it may be necessary here to state, that, | Mr. Monroe and Mr. Livingston, acquainting me 
although Mr. Cevallos did positively, in one of | with the cession of Louisiana; and another from 
his letters last summer, promise to include them, | Mr. Robert Livingston yesterday, saying that Mr. 
if I would add the words “segun los principios | Monroe was gone to London, to reside there as 
que constituen la moralidad de las acciones,” yet | Minister from the United States. In consequence 
that very day, or a very short time after, when I | of this, I have again pressed upon this Govern- 
had some inclination to add the words, and take | ment a decision with respect to the French cap- 
the clause with that addition, he flew the way, | tures and condemn@&tions, and have desired av 
and would not agree to it. I was, therefore, | audience on Tuesday. 

obliged to take the convention, such as it was,or| While I expected Mr. Monroe, and supposed 
none at all; and as it gave up nothing, secured | that, in treating respecting Florida, something 
very important and extensive claims, and opened | could have been proposed which might have in- 
the door to others, I always — the Senate | duced this Government to include our claims for 
would have ratified it conditionally, striking out | French spoliations and condemnations, notwith- 
the sixth article, and annexing one including the | 

claims for French captures and condemnations, | * It seems probable that this date, and the following, 
and ordering me, in very strong and decisive terms, | are advanced, and that this letter was written in July. 
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standing I had, in pursuance of your instructions, | the merchant ships of France, and, it is believed. 

brought them forward, I forbore to push them, lest | in no instance could the privilege operate equally 

I might injure the other and more important parts lin favor of two nations; from their maritime 

of the negotiation; but the moment I received | strength, local situation, or other cause, the one 

official information from Mr. Monroe and Mr. | must always benefit by it more than the other; 

Livingston that Louisiana was ceded, and that | hence, one of them must be materially injured, if 
they considered the cession as including West|it was granted to both. For example: suppose 

Florida, and that Mr. Monroe was not coming, 1| Spain and Russia were engaged in war; would 
then pushed the new propositions respecting our | the United States do them equal justice by open- 
claims, in that positive and decided manner which | ing her ports for the arming of their privateers, 
the circumstances of Europe, and the particular | and the sale of their prizes? Nobody would 
situation of Spain, seemed to me to warrant. In| suppose she did, when he recollected that all, or 
my letter (No. 1) you will perceive the manner | nearly all, the rich commerce of Spain passes be- 
in which the new propositions were submitted, | fore the ports of the United States, and that Rus- 
and the copy of the new convention ; these went | sia has no commerce in that quarter of the world. 
in the last despatches. After waiting for some | Again: if unfortunately there was a war between 
time to see whether Mr. Monroe would arrive | the United States and Spain, would England do 
with the extraordinary commission, and finding it | equal justice to both, if she opened the port of 
doubtful, I wrote the letter (No. 2); and imme-| Gibraltar to both, for the purpose of arming pri- 
diately on being informed that Mr. Monroe would | vateers and selling prizes? Certainly not; for, 
not come, I demanded an audience of Mr. Ceval- | by doing so, she would give to the United States 
los, the Secretary of the Foreign Department, in | the most advantageous position from whence to 
which | went over the whole ground of our dif- | annoy the commerce of Spain; and to Spain she 
ference in opinion, and repeated to him, at length, would give the use of a port three thousand miles 

| 














not only all the arguments used in my letters. but | distant from the United States, and not more use- 
such others as occurred in the course of conversa- | ful to her than her own on the Mediterranean. 
tion, or as I thought the particular and doubtful} From these and other examples, I endeavored to 
situation of Spain at present warranted. convince him how peculiarly Spain is situated, 
I entered fully into the impropriety of Spain’s | and how important it is to her to put an end toa 
having suffered her ports to be used for the pur- | practice so contrary to the principles of justice and 
pose of equipping privateers to cruise upon our | strict neutrality. I repeated to him that these 
vessels, and bringing them in as prizes, and per- | observations, together with those which have 
mitting the Consuls of France to condemn them; | been, from time to time, during the last four years, 
by which means her territorial sovereignty was | offered by my predecessor and myself to the con- 
not only violated, but her ports, which we ought | sideration of His Majesty, are believed to be suf- 
to have considered not only as the ports of a neu- | ficient to entitle us to demand compensation from 
tral and a friend, but of a nation in treaty with | His Majesty for the property wrested from us by 
us, were, by that means, converted into those of | those whose actions he had a right, and most cer- 
anenemy. For what could France do more with | tainly the power, to control; that the respect 
her ports against us than equip and man priva-| which the Government of the United States had 
teers in them, and bring in and condemn our ves- | for His Majesty had induced them to urge the 
sels? Spain did not permit us to do so; and if| point, which they considered as a point of na- 
she had offered it, she well knew the offer was of | tional honor, with the greatest moderation, as was 
no consequence to us, because the distance from | proved by their offering to refer the question to 
the United States, and the contiguity of the arbitration, although they were perfectly conscious 
French coasts created a difference in the exercise | of their right to demand payment without a ref- 
or use of the permission, which made it extreme- | erence, of which they had given a proof before 
ly important to the one, and of very little conse- | they had become interested themselves. But that 
quence to the other. That there can be no doubt | if Spain will not agree to the principle of neutral 
that any nation which lends the aid of its ports for | right, and chooses to adopt as a part of her public 
the purpose of arming privateers, aids in annoy- | law the practice of opening her ports for the arm- 
ing the commerce of those against which these | ing of privateers and selling of prizes, l am sure 
privateers are intended to cruise; that, further, | the United States would, in point of mere inter- 
any nation which vests within its dominions a | est, be benefitted by following the example, after 
foreign tribunal, with the power of condemning obtaining compensation for the losses they have 
and selling the property of a neutral nation, as- | already sustained. 
sists in depriving the citizens of that nation by In order to meet the observations he made be- 
force of their property. Hence, it would seem, a | fore, that His Majesty was not, by the law of na- 
permission to arm privateers and sell prizes, grant- | tions, liable for the condemnations by the French 
ed to one belligerent Power, is inconsistent with | Consuls, I repeated to him the observations of 
the impartiality due to both by a nation which Vattel, in his 3d book, and particularly in the par- 
professes to be neutral; that it would not destroy | agraphs sect. 15, 95, 97, 102, and 104; and endeay- 
the argument to say the same privileges might be ored to show him how incompatible these aggtes- 
granted to both; that, in our late differences with | sions were with the duties enjoined to neutrals; 
France, it could not, for the United States never that, ut the time Vattel and others had written on 
suffered their public or private vessels to capture | the laws of nations, no such case had occurred ; 
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no such new, extraordinary, or unwarrantable at- | so far as to insist upon its being included in the 
tempts had been made to erect, within any coun- | 


try, tribunals independent of its authority. I en- 


deavored to impress upon him the manner in 
which our Government had defeated a similar at- | 


wel 


some upon them at an earlier period of the war, | 
knowing that, to permit such an exercise of | 


the rights of war within their cities, would be to | 
make their coasts a station of hostility. To show | 
him that we did not stand alone in our opinions | 
on this licentious attempt to exercise the rights of | 
war within neutral countries, where no rights | 
have ever before been exercised, I read and ex- | 

lained to him the doctrines laid down in the | was to transmit to our Executive, as His Majes. 
English Court of Admiralty, by Sir William | ty’s final decision, that he could not consent to in. 


Scott, in the celebrated case of the Flad Oyen, 
Martensen, master; and which, as you have no 
doubt seen, I shall not trouble you with repeating. 
“ concluded with informing him that our Gov- 
ernment considered this as a point of national 
honor, which they could never relinquish; that, 
as war had again commenced between Great Brit- 
ain and France, the decision of Spain on this sub- 
ject was become now indispensable; that we knew 


not to what other parts its flames will soon ex- | 


tend; that our commerce must never again be ex- 
posed to similar depredations, and that our Gov- 


ernment were determined, upon this occasion, to | 


show how far they would protect it; that, hav- 
ing arranged all their differences with France and 
England, it now rested solely to do so with Spain; 
that, to do this, they had offered an equal and am- 
icable arbitration, and that I had waited with 
great patience for their decision ; that, however, 
being now instructed to transmit His Majesty’s 
answer, so that it might be received by the meet- 


| 


| 


} 





arbitration; that the Senate not having ratified 
the convention, ought to be full proof of their de. 
termination upon this subject; that it was time 
our Government should know His Majesty’s de- 
cision, and I must request to have it by the day 
Mr. Young sailed. He said that was impossible. 
as the royal feasts, and other occupations of His 
Majesty, for this month, in which he was obliged 
to attend him, would put it entirely out of his 
power; but that he would give it as soon as he 
could. I then informed him that I considered i: 
as my duty to write, and asked him, “ whether | 


clude in the convention the captures and condem- 
nations by the French and their Consuls.” He 
hesitated, and said, no. The serious manner in 
which I put this question seemed to have affected 
him. He added, “ The subject, with your repre- 
sentations, are now before His Majesty, and | will 
state what has passed further this evening ;” at 
the same time assuring me I should have a very 
speedy answer. He then went on to converse 
with me on the subject of the cession of Louisiana 
vy the French to us, in which he expressed an 
opinion so important and extraordinary, that | 
made a point of transmitting it to you by the pos: 
the next day, by the route of Lisbon, and which, 
I trust, you will soon receive. The substance 
was this: that, in the cession of Louisiana by 
Spain to France, there was a secret article that 
France should never part with Louisiana, except 
to Spain; that if she (France) should ever wish 
to dispose of it, Spain should always have the 
right of pre-emption; from which he argued that 


ing of Congress, the period had arrived when I | France had not the right to make such cession 
could delay no longer applying to his Excellency | without the consent of Spain, and that he was 


for a prompt and decisive one, which I was hope- 
ful he would give me in a few days,as I had 
two American gentlemen only waiting to take it 
to America. 

In his answer, he went over the old ground, that 
Spain, not having authorized, but expressly for- 
bidden, the exercise of this power by the French 
Consul 
reparation ; that the more he had considered the 
subject, the more he was convinced; and that, in 
his view of it, the quotations I had made from 
Vattel did not apply ; that, since the last year, he 
had been informed, from the best sources, that 
many leading men in our (the American) Gov- 


ernment were in sentiment with him that Spain | 


was not liable ; and that even some of our best in- 


replied, it was incredible to me that any men of 
information, whether in our Government or among 


our gentlemen of the bar, could have given such | 


an opinion; that, if they had, I had never heard 
of it; that it was always safest for his Excellen- 
cy to take the sentiments and views of our Gov- 


s, was not, in his opinion, liable to make | 





| 
| 





ernment, as they respected Spain, from me; that | 
I could assure him every branch of our Govern- | 


astonished our Commissioners had not applied 
to their Government to know the actual terms 
upon which France was to receive Louisiana, 
and,in fact, to examine their title. I answered 
him by saying, that he could not be more aston- 
ished at their not doing so than I was at his re- 
mark; that he well knew that Mr. Livingston 
and myself had been applying for upwards of a 
year, incessantly, to the Governments of France 
and Spain, to know if Louisiana was ceded, and 
upon what terms; that, for more than a year, the 
most guarded silence was observed by both, and 
that at last, when Spain had answered and avow- 
ed the cession, not a word was mentioned in his 
(Mr. Cevallos’s) letter to me of any secret arti- 


irk cle; that the letter only avowed the cession, and 
formed lawyers had given the same opinion. I | 


that it had been made subject to the conditions of 
our treaty; that I had transmitted this to Mr. 
Livingston and Mr. Monroe; and I asked him 
whether, after the sight of this letter from him, 


' acknowledging the cession, they could for a mo- 


ment doubt the perfect right of France to sell. 
then further asked him whether, if Spain still 


continued in possession, and our Government rat- 


ified the treaty, there would be any hesitation on 


ment was not only decided in their opinion as to | the part of His Majesty to give us the possession ? 
the liability of His Majesty to make compensa-| To which he made no positive reply, nor could | 


tion, but determined never to relinquish it, at least | bring him to do so during the whole evening. | 
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could easily discover, in the course of it, that there 
exists at present much uneasiness on the part of 
this Court, with respect to the conduct of France 
in the sale of Louisiana, and particularly in the 
opinion held by our Commissioners, that it in- 
cludes West Florida, which both Mr. Cevallos 
and the Prince of Peace expressly deny, and on 
which I write you a separate letter, containing 
my conversation with them on this subject. 


Avaust 30. 


Not receiving the answer of the Secretary as 
soon as I expected, and anxious to transmit you 
the result, I followed the Court to San Ildefonso, 
and had another conference with him on the 24th 
instant. In thishe informed me he was sorry so 
much delay had been occasioned in his reply; 
that it was owing to the removal of the Court, 
and the particular urgency of the moment, allu- 
ding, I suppose, to the state of things occasioned 
by the war; that, however, the answer was pre- 
pared, and would be transmitted the following 
day; that I would perceive in it the two grounds 
upon which His Majesty conceived he was not 
liable to make compensation for the French con- 
demnations ; and that several very respectable 
and learned gentlemen in the law in the United 
States had expressed the same opinion, a copy of 
which he would send me enclosed in his reply. 
The grounds were: the inability of Spain to pre- 
vent it, and the general relinquishment of our 
claims to France for everything done by French- 
men, so far as respects the seizure of our vessels 
or their condemnation ; and that he was con- 
vinced, when our Government came to see these 
opinions, and to reconsider the question, they 
would think, with His Majesty and his Ministers, 
that Spain was only liable for the acts of her 
own subjects, excepi, indeed, in the violation of 
their territory by foreign cruisers, which, he said, 
he had no objection to admit, considering it as a 
distinct question from that of the condemnations. 
I told him I believed our Government would be 
not a little surprised to find Spain resorting to the 

lea that she was not able to prevent it; that, if 

e pressed this argument, if he contended she 
was not then a free agent, and, of course, not a 
responsible one, and could prove it to be so, it 
only remained for me to transmit this reply to 
you for your future directions; that the relin- 
quishment he spoke of to France has nothing to 
do with our claims on Spain; that we never con- 
sidered ourselves as having any right to demand 
compensation from France for these violations of 
the territory and sovereignty of Spain by the 
cruisers and consuls of France; that they were 
by no means included in the claims relinquished, 
but were as distinct and separate as claims couid 
be; that we had received from France a very 
valuable compensation, in her consent to dissolve 
the Treaties of Commerce and Alliance previ- 
ously existing between the two nations—an alli- 
ance by which we were bound to guaranty her 
islands in the West Indies, and to be liberated 

from which was inestimable to the United States; 
that from Spain we had hitherto received no 
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compensation, and that it would be found a great 
part of these claims had originated since the date 
of the French Convention; that I still hoped he 
would consent to include them in some way, 
convinced that, if they were not provided for, 
our Government would remain extremely dissat- 
isfied ; that, merely from motives of conciliation, 
I would consent to insert them, with the addition 
of the words he offered the last year, “ segun los 
principios que constituyen la moralidad de las 
acciones.” He said he was rather of opinion, 
from the intelligence he had received from the 
United States, that the thing would now be 
viewed in a different light, and that our Govern- 
ment would not insist on so hard terms, even if 
they had the right, as to call upon them for con- 
demnations which they could not prevent, and not 
one shilling of the proceeds of which went into 
the pockets of His Majesty or his subjects; that 
he never meant, the last year, in what he said 
respecting the arbitration, subject to the limita- 
tion of “segun los principios, &c.,” to apply it to 
the condemnations of the French consuls, or to 
have left it tothe Commissioners to decide upon 
them. but only tothe violations of territory ; and 
that, had I admitted the limitation, he would 
have expressly excepted the condemnations ; that 
for the acts of his own subjects and the violations 
of territory by foreign cruisers, His Majesty had 
always been ready to arbitrate, as appeared by 
his letters to me of the last year; that he wished 
me to transmit the reply he would send me, with 
the opinions of the American lawyers on the 
subject; and that he did not doubt their future 
instructions to me would be such as would tend 
to promote the harmony and good understanding 
of the two Governments. 
On the morning following, he sent me the en- 
closed answer to my several verbal and written 
applications, accompanied by an opinion, which 
I also enclose, given by Messrs. Ingersoll, Rawle, 
McKean, Duponceau, and Livingston, on an ab- 
stract question submitted to them, as I suppose, 
by the order of this Government. I considered 
it proper to transmit Mr. Cevallos an answer, in 
which you will find most of the arguments in- 
sisted upon which had been before used, and in 
which I object to the statement submitted to our 
lawyers, as not expressing either fully or truly 
the state of facts; that, in relinquishing our claims 
on France, we had done so for a valuable consid- 
eration, and that, in so doing, we had by no means 
relinquished our claims on Spain, as they were 
separate and distinct ; that, for the truth of this, we 
referred him to the letters of my predecessor, 
by which it appears the Government of Spain 
were continually warned of the illegality of the 
captures and condemnations, and informed that 
His Majesty would be held liable to make com- 
pensation; that, in resorting to the plea that 
Spain could not prevent it, it was incumbent 
on her to show that she really could not, 
either by force or influence, do so, and that 
she had exerted herself, as far as she was able, 
to effect it; that, after all, if it was true she 
could not prevent it, but to avoid a war, or a re- 
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newal of the war with France, was under the 
necessity of submitting to it, and of sacrificing 
to the preservation of peace the commerce and 
property of the citizens of the United States, on 
every principle of justice and national honor she 
ought now to make a compensation; that the 
tacit sacrifice of the property of our citizens was 
the price she paid for a peace, inestimable to her 
in every respect; and that, in my judgment, she 
ought now most cheerfully and gratefully to sub- 
mit to our proposition for an arbitration, rejoicing 
that we have been so moderate as to acquiesce in 
this mode, and not to demand, not only immedi- 
ate compensation for the losses, but satisfaction 
for the injury to our national honor; that it 
should be recollected the opinions of gentlemen 
of the law, however respectable as professional 
men, were not to direct our Government; that 
they were supposed to be the best judges of our 
public rights, and had alone the authority to treat 
respecting them, and, when necessary, to devise 
the means of asserting and protecting them; and 
that even the opinions he produced could easily 
be proved to be in our favor. 

As I cannot now expect that Spain will agree 
to include the claims for the condemnations by 
the French Consuls, it will remain for you to di- 
rect what is best to be done. You will consider 
how far her plea that she could not prevent it en- 
titles her to consideration, and whether it appears, 
in any of our applications to the French Govern- 
ment previously to the signing of the Conven- 
tion of 1800, we applied to them for compensa- 
tion for the captures and condemnations by the 
French privateers and Consuls within the territo- 
ry of Spain, or included them in those claims 
which were afterwards relinquished. In deter- 
mining this, much will depend upon the corres- 
pondence of our Envoys or Commissioners who 
made the Convention with the French Envoys, 
and I will thank you for the necessary informa- 
tion, and copies Peach of his letters respecting 
the claims as may be proper. 

From the above you will see the state of the 
negotiation, and with what anxiety this Govern- 
ment wish to avoid inserting the claims for the 
condemnations by the French. I have no doubt 
Mr. Yrujo has been very industrious on this sub- 
ject in the United States, and Mr. Azzara in Pa- 
ris, in endeavoring to collect all the intelligence 
they can, to prove that we considered these as 
claims on France; that our commissioners had 
urged them as such; and that they are included 
in the general relinquishment to that nation. As 
I do not believe this to have been the case, I have 
continued to urge them as separate claims, which 
could be alone made on this Government; and 
you will perceive, by my letter to Mr. Cevallos, 
that I do not by any means agree with him, or 
acquiesce in his doctrines. Upon the whole of 
this business, it appears to me, that, in the present 
state of Europe, it would be politic in us to en- 
deavor to arrange all the claims on Spain, by 
conditionally ratifying the convention already 
sent, striking out the sixth article, and inserting 
one including such of the claims for French cap- 
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tures and condemnations as you are determined 
to insist upon, and accompanying it with a spe. 
cific offer to Spain to purchase Florida, or such 
part of it as now remains to her; for, on the sub 
ject of the limits of Louisiana and Florida, I am 
otherwise apprehensive we may have some diff. 
culties. Mr. Livingston and Mr. Monroe officially 
informed me they considered West Florida as 
included in the cession. This the Prince of Peace 
and Mr. Cevallos strongly deny; and, unless we 
can come to some agreement with Spain for the 
cession of all their claims on Florida, we mayeas 
I have observed. have some difficulties with them, 
This appears to me, also, to be the best time; for 
Spain must eventually be involved in the war; 
and, cut off from her resources in South America, 
her trade destroyed, and her people without bread. 
asum of money would go a great way in tempt. 
ing her to sell. We are now, also, sure of the in- 
fluence and assistance of France in persuading 
them to do so; for General Bournonville, the 
French Ambassador, told me lately he had receiy- 
ed orders from his Government to promote, as far 
as he could, a disposition in this Court to sell Flor- 
ida to the United States. Notwithstanding Mr. 
Monroe has not come on, lam continually con- 
versing with the leading men here on this subject, 
and keeping it constantly in their view; but, not 
conceiving myself now authorized to make any 
explicit offer, and not knowing exactly what pro- 
portion of West Florida you will insist upon as 
ceded to the United States by France, I wait your 
further instructions, which I request may be as 
particular and as explicit as possible; not wishing. 
in affairs of so great pecuniary importance, to have 
too much left to my discretion. I take the liberty 
to recommend the bearer, Mr. Young, to the Pre- 
sident and yourself, as an excellent and deserving 
public officer. Please present me in the most 
respectful and affectionate manner to the Presi- 
dent, and believe me, with sincere regard and 
affectionate respect, dear sir, yours truly, 


CHARLES PINCKNEY. 





Mr. Pinckney to Mr. Cevallos. 
Maprip, May 23, 1803. 


1 have the honor to inform your Excellency, 
that, after the most mature reflection and deliber- 
ation, the Government of the United States are of 
opinion they cannot, consistently with the honor 
of their Government, or those interests of its citi- 
zens which it is their duty to support, consent to 
any convention with His Majesty for the arbi- 
tration in settlement of their respective claims, 
which shall not include the arbitration of all the 
claims arising, as well from the acts of Spanish 
subjects, as those of aliens or foreigners within the 
Spanish territory, contrary to the laws of nations, 
or the treaty existing between His Majesty and 
the United States, and that, in order to allow time 
for including this class of claims, they have post- 
poned coming to any decision on the convention 
formed between your Excellency and myself, un- 
til the next session of the Senate, in November. 
In consequence, therefore, of their precise and 
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positive instructions, 1 now submit a new conven- 
tion which they expect His Majesty will consent 
your Excellency should sign, for the following 
reasons: That your Excellency has already agreed 
to arbitrate all the acts of Spanish subjects, con- 
trary to the treaty and the law of nations, and all 
the infractions of the Spanish territory by foreign 
privateers; and, in your Excellency’s letter of the 
26th June, did positively agree to insert all the 
other claims arising from the acts of aliens, if I 
would consent to insert after the words “dé de 
otros,” the words “cuyos excesos puedan imputar- 
seal Gobierno Espanol segun los principios que 
constituyen la moralidad de las acciones y su res- 
ponsabilidad.” 

As it was unusual to insert expressions of this 
kind, and I did not conceive my instructions as 
warranting it, I objected at that time to the in- 
sertion, and preferred trying the opinion of our 
Government on a Convention confined solely to 
the acts of Spanish subjects, and leaving the 
question respecting those of aliens to future ne- 
gotiation. It is, however, the opinion of our 
Government that, when the two Governments go 
to the expense and trouble of constituting this 
Board, it ought at once to be authorized to con- 
sider and decide upon all their mutual claims. 

From the dispositions, or rather assent, at first 
manifested by your Excellency, and on perusal of 
your letters, a more favorable as well as speedy 
issue was expected to this negotiation by our 
Government, and it is still hoped and expected 
that modifications may be devised that will make 
the contested article satisfactory to Spain, with- 
out being unjust to the United States. 

The true object is to give to the board a power 
that will reach every description of cases. Ac- 
cording to information received from time to 
time, it appears that losses have been sustained by 
citizens of the United States: first, on the high 
seas; secondly, within the territorial jurisdiction 
of Spain herself; thirdly, within the jurisdiction 
of her colonies: that they have proceeded, first, 
to the Treaty of 1795; or, secondly, to the law 
of nations; or, thirdly, to substantial justice. It 
is desirable, therefore, that a stipulated provision 
for repairing these injuries should be so expressed 
as to becommensurate with this view of the cases; 
or, if this extent cannot be explicitly given to the 
provision, that it should be as little narrowed as 
possible. 

The objection made to giving the board cogni- 
zance of the wrongs committed by aliens within 
the jurisdiction, and, consequently, within the 
temporary allegiance of the King of Spain, is 
clearly open to the reply I made to it. The au- 
thority which every Sovereign has over the con- 
duct of aliens within his territorial jurisdiction, 
makes him responsible to others for their conduet, 
as much, and for the same reason, as he is responsi- 
ble for the conduct of permanent citizens or sub- 
jects. This is a doctrine too well established, 


both by reason and by public law, to be ques- 
tioned. The United States have pursued it in 
practice, as well as in discussion ; and may, there- 
fore, with the more energy, claim the benefit of 
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it. The remark of your Excellency, that the 
stipulation on this subject, in our Treaty of 1794 
with Great Britain implies that, without sucha 
stipulation, the law of nations would not have 
imposed on the United States the responsibility 
assumed, admits of a double answer. The Uni- 
ted States acquiesced in the doctrine before the 
Treaty was made; and the stipulation in the 
Treaty, like numerous stipulations in other trea- 
ties, Was not meant to supersede the rule of pub- 
lic law. but to acknowledge and explain it. 

It is not denied that there are certain excep- 
tions to the authority over those within a tempo- 
rary, which do not apply to the authority over 
those within a permanent allegiance ; and so far 
there may be exceptions to the responsibility of 
the Sovereign also. But none of these excep- 
tions belong to the cases in question. In the 
equipment of privateers, and the condemnation 
ot prizes in Spanish ports, the King of Spain had 
the same authority to restrain aliens as he had to 
restrain his own subjects from illegal acts towards 
other nations. Having this authority, his duty 
to other nations required him to exert it; and, 
failing in this duty, he made himself answerable 
to those injured by the failure. 

The losses sustained by Americans from aliens, 
and for which Spain is held answerable, have 
proceeded, first, from condemnations within her 
jurisdiction known to be against the American 
trade; thirdly, from equipments ostensibly made 
against the enemies of Spain, but turned against 
the United States; fourthly, from captures only 
within the limits of Spanish jurisdiction. 

With respect to the first two cases, it is clear 
that the Spanish Government had not only the 
right but the power to interpose effectually ; and 
is, consequently, bound to repair the consequen- 
ces of her omission. With respect to the fourth 
case, the violations of her territory might be less 
under her control, where the prizes were not car- 
ried into her ports. Still, however, with the right 
accruing to her against the aggressors, accrues, 
at the same time, the right against her to the 
sufferer. 

It is my duty to inform your Excellency, and 
my instructions direct me to do so, that the course 
pursued by the Senate of the United States, in 
postponing the decision on the convention until 
the next session, in order that His Majesty should 
have time to consent to incorporate and include 
the arbitration of the claims arising from acts of 
aliens within the Spanish territories, while it 
maintains a cautious regard for our own rights, 
exhibits, at the same time great respect for the 
Spanish Government. Every branch of our Gov- 
ernment is of opinion that the arbitration of these 
claims ought to be included, and that, by the law 
of nations, Spain is clearly answerable for the 
acts of aliens within her territory and jurisdiction; 
and, notwithstanding the time which has already 
been spent, and the ruinous delays which have 
taken place, they still rely on the well known 
honor of His Majesty, to remodel the convention, 
so as to do ample justice. 

But, in order to remove all doubt on the sub- 
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ject, and to show how well founded is the right 
the United States have to expect that this class 
of claims will be admitted at least to arbitration, 
I am also directed to refer your Excellency to the 
enclosed copy of a royal order, issued by the Span- 
ish Government in 1799, which must remind your 





Excellency of the view of your Government, and: 


of their opinions at that time on this subject. In 
this document it is expressly declared, that the 
French Consular jurisdiction was not admitted in 
Spain, and that French Consuls in Spanish ports 
were, and always have been, in the same condi- 
tion only with those of every other nation. 

After such a declaration against the authority 
of French Consuls, the Spanish Government 
never can say, nor have they ever said, they were 
not left at liberty to prevent an exercise of the 
warns authority; and, if at liberty, she is indis- 
putably answerable for the consequences of not 
pronenting it. A document which I also take the 
iberty to add, will explain the just sentiments 
entertained by the Batavian Government during 
the same period in relation to a case turning on 
the same principle. 

This subject has been so often and so long be- 
fore your Excellency, that it is not necessary for 
me to go again into the other arguments hereto- 
fore used to prove to your Excellency the policy 
and justice of the measure. Our Government 
relies confidently on the justice and honor of His 
Majesty, and on the promise contained in your 
letters, and particularly that of the 26th June !ast, 
in which you say you consent to the inclusion of 
the words “de otros,” and in the arbitration of 
claims for damages arising from the acts of aliens, 
with the addition of this comment, for its clear 
signification: “é de otros cuyos excesos puedan 
imputarse al Gobierno Espanol segun los princi- 
pios que constituyen la moralidad de las acciones 
y su responsibilidad.” The present convention 
is drawn in conformity with that limitation, with 
some few alterations of no moment, which our 
Government wishes for the more convenient cap- 
tion, in which, instead of the words “excesses,” 
&c., I have substituted “in consequence of the 
wrongs committed by the subjects or citizens of 
either nation, or under color of authority from it, 
or by others within the territory of either nation.” 
An alteration in the mode of filling up vacancies 
in the commission, should a vacaney occur after 
formation of the Board, as it would prevent their 
going on, and be extremely inconvenient and ex- 
pensive to wait the nomination from the United 
States of an American commissioner to fill a va- 
cancy, which would now be the case. An article 
also is added to equalise the payment of the com- 
missioners, and to provide for the payment of the 
expenses of the Board. We wish, also, the Board 
to be vested with power to extend the time, if they 
think proper, in special cases, six months longer, 
SO as not to exceed, in the whole, two years. 

Your Excellency will find the whole substan- 
tially the same as the last, except with the addi- 
tion to the claims for the acts of aliens, and I am 
particularly enjoined by my Government to re- 
quest as early a decision as possible. Should your 


Excellency not approve the form exactly as it js 
now sent, I will then thank your Excellency to 
be so obliging as to favor me with one which you 
will sign; it being, however, necessary for me to 
state to your Excellency that I do not consider 
myself as now at liberty to assent to any that 
shall not include the arbitration of the claims 
arising from the acts of aliens in the territories of 
each. 

I repeat to your Excellency my earnest request 
that you will be pleased to furnish me with your 
definitive answer for the information of my Goy- 
ernment as early as possible, as 1 am particularly 
directed by them to endeavor to obtain and trans- 
mit it, with all the despatch in my power, 

With sentimens of the most profound respect, 
I have the honor to be your Excellency’s obedient, 
humble servant, CHAS. PINCKNEY 

Don Pepro CrvaLLos. 











[Draught of the proposed convention referred 
to in Mr. Pinckney’s letter to Mr. Cevallos, of 
May 23, 1803.] 

A Convention between His Catholic Majesty and the 
United States of America, for the indemnification of 
those who have sustained losses, damages, or inju- 
ries, in consequence of the wrongs committed by the 
subjects or citizens of either nation, or under color of 
authority from it, or by others, within the territory of 
either nation, during the late war, contrary to the 
existing treaty or the laws of nations. 


His Catholic Majesty and the Government of 
the United States of America, wishing amicably 
to adjust the claims which have arisen in conse- 
quence of the wrongs committed by the subjects 
or citizens of either nation, or under color of au- 
thority from it, or by others within the territory 
of either nation, during the late war, contrary to 
the existing treaty or the law of nations; His 
Catholic Majesty has given, for this purpose, full 
powers to his Excellency Don Pedro Cevallos 
Councillor of State, Gentleman of the Bedchamber 
in employment, First Secretary of State and Uni- 
versal Despatch, Grand Cross of the Royal and 
Distinguished Order of Charles the Third, and Su- 
perintendent General of the Posts and Post Offices 
in Spain and the Indies; and the Government of 
the United States of America to Charles Pinck- 
ney, a citizen of the said States, and their Minis- 
ter Plenipotentiary near His Catholic Majesty ; 
who have agreed as follows: 

1. A Board of Commissioners shall be formed, 
composed of five commissioners, two of whom 
shall be appointed by His Catholic Majesty, two 
others by the Government of the United States, 
and the fifth by common consent. And in case 
they should not be able to agree on a person for 
the fifth commissioner, each party shall name one, 
and leave the decision to lot. And, hereafter, in 
case of death, sickness, or necessary absence of any 
of those already appointed, the remaining com- 
missioner or commissioners of the nation to which 
the commissioner so dead, sick, or necessarily 
absent belonged, shall be authorized to proceed to 
the appointment of another to replace him; and 
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' the new commissioner shall take the same oath | which our Government had treated the subject 
» or affirmation, and do the same duties. And it is | by postponing their final decision until His Ma- 
» agreed that the commissioners shall be respect- | jesty could have time to decide on the propriety 
| ively paid in such manner as shall be agreed be- | of admitting the arbitration of the claims for cap- 





tween the two parties—such agreement being to | tures of our vessels by the French, within the ter- 
| be settled at the time of the ratifications of this | ritory of Spain, and condemnations in their ports 
‘convention. And all other expenses attending the | and the arguments adduced in support of the jus- 
said commissioners shall be defrayed jointly by | tice and equity of the arbitration proposed, would 
| the two parties—the same being previously ascer- | have long since convinced your Excellency of the 
_ tained and allowed by the majority of the com- | propriety of acceding to our proposition ; and I 


” missioners, 

- 2, The appointment of the commissioners being 
- thus made, each one of them shall take an oath to 

| examine, discuss, and decide on the claims which 
_ they are to judge, according to the law of nations 
_ and the existing treaty, and with the impartiality 


| justice may dictate, and not to act directly or indi- 


- rectly in any case in which they are directly or 
_ indirectly interested. 
| 3, The commissioners shall meet and hold their 
- sessions in Madrid, where, within the term of eigh- 
’ teen months, or in special cases, at the discretion 
_ of the board, two years, (to be reckoned from the 
' day on which they may assemble,) they shall 
. receive all claims which in consequence of this 
' convention may be made, as well by the subjects 
_ of His Catholic Majesty as by citizens of the Uni- 
' ted States of America, who may have a right to 
' demand compensation for the losses, damages, or 
' injuries sustained by them in consequence of the 
wrongs committed by the subjects or cituzzens of 
either nation, or under color of authority from it, 
or by others, within the territory of either nation, 
during the late war, contrary to the existing treaty 
or the law of nations. 
| 4, The commissioners are authorized by the said 
» contracting parties to hear and examine, on oath, 


am induced to flatter myself your Excellency will 
still do so. In referring to the arguments which 
| have been already so often and so much at length 
adduced in support of our claims, I shall now only 
say that our Government, on a candid and delib- 
| erate review of the subject, are convinced that 
they never can, in honor to their nation, or in jus- 
| tice to its citizens, totally relinquish these claims ; 
| that they have again charged me, in the most pos- 
| ilive terms, to request a definite and speedy answer 
| from His Majesty. They well know that, accord- 
| ing to substantial justice and the law of nations, 
| they are warranted in demanding payment for all 
| the vessels so illegally captured or condemned by 
| the French; but, in that spirit of friendship and for- 
bearance which has always governed their coun- 
' cils, and particularly as they respect His Catholic 
| Majesty, they have forborne to make the demand 
| for payment in the first instance, and have only 
| asked for an equal and fair arbitration, which it 
appears to me, on maturely considering the sub- 
| ject, his Majesty will not refuse. 
When two nations difler on a point like this— 
' each equally entitled to form its own opinion, and 
| sufficiently powerful to assert its honor and protect 
| its rights, and each seriously determined not to re- 
| linquish them—there are no modes of terminating 


» every question relative to the said demands, and | the difference but those of war or arbitration. Our 
to receive as worthy of credit all testimony or evi- | Government, while seriously determined never to 

_ dence, the authenticity of which cannot reasona- | relinquish their claims, have long and amicably 
_ bly be doubted. proposed the latter. They have again charged 
o. From the decisions of the commissioners there | me to call for a definitive answer, in order that His 
shall be no appeal; and the agreement of three of | Majesty’s determination may be known before the 
them shall give full force and effect to their deci- | next meeting of the Congress. I do, therefore, 


sions, as well with respect to the justice of the 
claims as to the amount of iedecnnilienaion which 
may be adjudged to the claimants—the said con- 
tracting parties obliging to satisfy the said awards 
in specie, without deduction, at the times and 
places pointed out, and under the conditions which 


may be expressed by the Board of Commissioners. | 
6. The present convention shall have no force | 


or effect until it be ratified by the contracting 
parties. 


In faith whereof, we, the underwritten Pleni- | 


potentiaries, have signed this convention,and have 
affixed thereunto our respective seals. 
Done at Madrid, this day of . 











Mr. Pinckney to Mr. Cevallos. 


I have waited for some considerable time, to | 


have the favor of your Excellency’s reply to the 
representations I had the honor to make, in con- 
formity to the orders of my Government, on the 
subject of the claims for captures and condemna- 
tions. I was hopeful the respectful manner in 


again most earnestly request of your Excellency 
to favor me witha reply to the propositions | made 
for a new convention, and with the form of such 
a one as your Excellency will approve, and of the 
| terms on which you will consent to arbitrate the 
| French captures and condemnations. 

It is now uncertain whether Mr. Monroe will 
come on with the new commission extraordinary 
| from our Government directed to him and myself 
jat all, or if he should bring it, when; but if he 
does, its objects are entirely distinct from these 
claims—the urging the definitive answer to which 
| my Government has again pressed on me in so 
serious a manner, that | am confident your Excel- 
lency will have the goodness to favor me with as 
early a reply as possible. 

I avail myself, with pleasure, on this oceasion, 
| to offer to your Excellency the homage of the high 
| respect and perfect consideration with which I 
| have the honor to be your Excellency’s most obe- 
dient humble servant. C PINCKNEY. 

Don Pepro CEVALLOs. 
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Mr. Pinckney to Mr. Cevallos. 


Maoprip, July 15, 1803. 


Before your Excellency gives the definitive an- 
swer to the propositions made to you by order of 
my Government—that answer which is probably 
to determine the relation hereafter to subsist be- 
tween the two countries—I once more take the 
liberty of requesting you to reconsider the argu- 
ments that have been before used, and the ex- 
tremely mild and moderate terms I have offered of 
only arbitrating claims which the laws of nature 
and nations, as well as those of honor and justice, 
give us a right to demand compensation for, and 
that without reference. 


Your Excellency having fully conceded the 
point, that the French Consuls had no right toexer- 
cise the power of condemning vessels in Spanish 
ports, I shall not trouble you with arguments on that 
subject; but when your Excellency goes on to say 
that His Majesty, in having forbidden the exer- 
cise of this power by them, had done all that could 
be expected from him, and that he was not liable 
by the law of nations for the condemnations and 
sales made by the said Consuls of American 
vessels and cargoes, either before or after his pro- 
hibition, 1 not only differ with your Excellency, 
but assert that, by the law of nations, His Majesty 
is expressly liable for every condemnation and 
sale which the Consuls were permitted to make in 
his dominions. 

I presume your Excellency will not deny that 
the authority which His Majesty has over the con- 
duct of aliens within his territorial jurisdiction, 
makes him responsible to others for their conduct, 
as much, and for the same reasons, that he is re- 
sponsible for the conduct of permanent citizens or 
subjects. 

Your Excellency will also allow that, unless 
otherwise specially provided for by treaty. accord- 
ing to the law of nations, the French Consuls cou!d 
only exercise the powers therein’ defined, and that 
the moment they stepped beyond them, and par- 
ticularly to the injury of innocent aliens, trading 
under the sanction of a solemn treaty, it became 
a duty on His Majesty, not only to forbid the ex- 
ercise of this unwarrantable and injurious power, 
but to see that his order was fully carried into 
effect. To merely issue an order to prohibit it, 
and not to see it carried into execution, is to do 
nothing: it operates asa delusion, because, by issu- 
ing the prohibition, you hold out an opinion to 
foreigners that no such authority exists, while in 
fact it is suffered to be executed to an extent and 
with a rigor never before heard of. Your Excel- 
lency will not say Spain had not the power to 
prevent its exercise, because we well know she had, 
and the honor of her Government will not permit 
her for a moment to resort to thisargument. She 
received the French Consuls only on the footing 
of other Consuls, and with the same privileges and 
powers, as she has expressly declared. If they ex- 
ceeded these, to the injury of innocent neutrals, 
and, after being forbidden by His Majesty still con- 
tinued to do so, I presume the necessary means 
should have been used to preventthem. As these 
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means were not used, and as Spain permitted them 
tocontinue the exercise of this unheard-of authorit 
while she had the power to prevent it, and ought 
to have done so, according to that principle of the 
law of nations which declares that “ So non pro- 
hibet quando prohibere possit jubet,” His Majesty 
is to be considered as much liable, in every respect, 
for these condemnations and violations of terrj- 
tory, as if they had been done by his own subjects, 
or by his own express authority. 

In the equipment of privateers, and the con- 
demnation of prizes in Spanish ports, His Ma- 
jesty most ee, | had the same authority to re- 
strain aliens as he had to restrain his own sub- 
jects from illegal acts towards other nations, 
Having this authority, his duty to other nations 
required him to exert it ; and, failing in this duty, 
Iam charged by my Government to repeat it to 
your Excellency, as their decided opinion, that 
His Majesty has made himself liable to make 
reparation. 

I beg leave to refer your Excellency to the 
general representation made by my predecessor 

| on this subject, on the 24th of January, 1800, and 
- those made by myself since my arrival, and 
to the rules established by Vattel, b. 3, §15, 95, 
| 97, 102, and 104, which show how incompatible 
these aggressions are with the regulations pre- 
| scribed by the law of nations for the government 
of neutral countries. I[ shall only add, that the 
United States consider this question as a point of 
| national honor which it is impossible for them to 
| relinquish; and I can assure your Excellency, 
with great truth, and I am charged to do so, that 
it is one on which every branch of our Govern- 
ment is decided and unanimous ; that having be- 
fore refused to relinquish points of national honor, 
either to Great Britain or to France, they are de- 
termined not to do so to Spain; convinced that, 
if they did, they would have soon to meet similar 
questions with other countries; but that, having 
proved, as it is their duty to do now, that our 
rights must be respected, we shall then have some 
reason to hope they will remain in future unas- 
sailed. 

The arbitration of the claims for illegal cap- 
tures and condemnations by the French and 
their Consuls, however interesting before, has be- 
come now, not only extremely important, but 
absolutely indispensable. War has again com- 
menced between Great Britain and France; we 
know not to what other parts of Europe its flames 
will extend; the American commerce must never 
again be exposed to similar depredations, and their 
Government must, upon this occasion, show how 
far they are determined to protect it. Having 
arranged all their differences with Great Britain 
and France, it now rests solely to do so with 
Spain; to effect this, they have offered an equal 
and amicable arbitration. Your Excellency will 
do me the justice to say, I have proposed and en- 
deavored to accomplish this with all the calm- 
ness and moderation in my power, and perhaps, 
with more patience than the nature and circum- 
stances of the case warranted. It arose from the 
friendship I knew my Government had for Spain, 
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and my earnest wish to preserve the peace of the 
two countries. The period has now arrived when 





; my instructions require me to delay no longer, 
» put to apply to your Excellency for a prompt and 
| decisive answer. 
| Excellency verbally yesterday, and I now repeat 


I made this application to your 


it in writing, and I earnestly hope it may be such 
a one as it will give me pleasure to transmit. 

If your Excellency could send me such defini- 
tive answer by the 20th instant, I will be obliged, 


| asthe American Consul for Madrid leaves this 


on the 22d for the United States. 
With sentiments of the most profound respect 


' and perfect consideration, I have the honor, &c. 


CHARLES PINCKNEY. 
Don Pepro CevaLLos. 
First Sec’ry of State, &c. 





Mr. Cevallos to Mr. Pinckney. 


Sr. ILneronso, Aug. 23, 1803. 


Sir: In the project of a convention or treaty 
relative to indemnities, which I transmitted to 


| you by order of the King, His Majesty yielded to 
‘all the condescensions with which he was in- 


spired by his constant desire to maintain the best 


| understanding and the most perfect harmony with 
the United States; but you have, nevertheless, 
‘thought it your duty to claim and insist that 
Spain ought to acknowledge herself responsible 
| for all the injuries which the French privateers 


have occasioned to the citizens of the United 


| States, by violating the Spanish territory. 


It is, however, very easy for me to evince, and 


| fully prove, that such a claim is incompatible with 


the law of nations; that the examples which 


| may be cited in support of it, having been pro- 
duced by political circumstances of the moment, 


ought not to be considered as serving for a rule, 
much less can they alter the invariable principles 


_ of natural law; and that as little is such a preten- 
| sion conformable with the particular relations and 


ties by which the two nations are bound, in vir- 
tue of the Treaty of 1795. But I think it useless 
to enter into a detailed discussion upon these 
points, as well because nothing which can be said 
would be unknown to you, as because, on various 
occasions, we have sufficiently discussed them, 
and also because Spain can impugn this preten- 
sion on principles which are special, and pecu- 
liarly relative to the case in question. 

If by the captures which the French cruisers 
have made of American vessels and cargoes, by 
violating the Spanish territory, any obligation to 


| pay indemnities could have fallen upon Spain, it 


never could have been more than an accessary 
and conditional obligation, and of the same nature 
with bail, a mortgage, or pledge, whose force is 
dissolved as soon as the principal debtor complies 
with his obligation, or is released by the creditor; 
the latter renouncing his right. This being indu- 
bitable, it is not less so that the United States, 
having renounced, by the solemnity of a conven- 
tion in favor of France, the principal debtor, the 
right which they had to claim indemnities for 
the losses referred to, the obligation of Spain, who, 
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at most, could only be considered as hypotheti- 
cally responsible,-must be dissolved. 

That the United States have renounced, in fa- 
vor of France, the right which they might have 
to demand indemnities for the losses which they 
have sustained from the French cruisers, is a fact 
beyond all doubt, since the convention concluded 
between the two Powers on the 7th Vendemiaire, 
nioth year, the second article of which is as fol- 
lows: “ The Ministers Plenipotentiary of the two 
parties not being able at present to agree relative 
to the Treaty of Alliance of the 6th February, 
1778, to the Treaty of Amity and Commerce of 
the same date, and to the convention of the 14th 
November, 1778, nor relative to the indemnities 
mutually due and claimed, the parties will here- 
after negotiate upon these subjects at a conveni- 
ent time; and, until they shall be agreed upon 
this point, the said treaties and convention shall 
have no effect.” Secondly, the said convention 
was presented to the Senate of the United States 
for their ratification. The Senate, perhaps, with 
a view to shut the door against France, in order 
that the treaties cited in the second article might 
not be renewed, was not pleased to ratify it with- 
out the total suppression of the second article; and, 
this suppression being made, it ratified it. The 
French Government, being informed of this, rati- 
fied it, on their part, in the following terms: 
“The Consuls of the Republic, having seen and 
examined the convention concluded, agreed upon, 
and signed at Paris, on the 8th Vendemiaire, ninth 
year of the Republic, approve it in all and every 
of the articles therein contained, declare that it 
is accepted, &c. The Government of the United 
States having added in its ratification that the 
convention shall be in force during the space of 
eight years, and having omitted the second arti- 
cle, the Government of the French Republic con- 
sents to accept, ratify, and confirm the above con- 
vention, with the addition which declares that 
the convention shall be in furce during the space 
of eight years, and with the retrenchment of the 
second article: Provided, That, by this retrench- 
ment, the two States renounce the respective pre- 
tensions which are the object of the said article.” 
This stipulation having been agreed to by the 
Government of the United States, it results, as a 
consequence, that it has renounced forever the 
right to claim indemnities from the French Gov- 
ernment for the aforesaid damages; and thus it 
was reported, in the present year, to the House of 
Representatives of the United States, by the 
committee appointed to consider the petitions pre- 
sented to Congress by sundry merchants who suf- 
fered by the depredations of the French. 

In our last conference, you seemed sensible of 
the weight of this reply; but (doubtless in order 
that, from your zeal for the defence of the inter- 
ests confided to you, the smallest scruple might 
not remain of your not having attempted all the 
means suggested by your political skill,) you en- 
deavored to impugn it, by striving to lay upon 
Spain the principal obligation and responsibility 
for the losses which, near her coasts, or in her 
ports, the French privateers and tribunals have 
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occasioned to citizens of the United States. But 
to satisfy this reply, and to evince that the prin- 
cipal obligation can remain only with France, it 
will be sufficient merely to examine the course 
which the citizens injured have pursued in their 
claims, and in the application they have made to 
Congress, whereby they acknowledged that, by 
the renunciation which their Government made 
to France, they were deprived of the right of 
making a claim anywhere but at home; but I 
will, nevertheless, add another reflection, which 
is, that, whether France is alone responsible for 
the injuries done by privateers, or Spain and 
France jointly, if you choose to suppose it, the 
obligation is one, sole, and indivisible, and dis- 
solved by the renunciation of the United States 
in favor of France ; and thus fails the supposi- 
tion necessary for their claim against Spain. 
Although what I have remarked to you is of 
such intrinsic force that it needs no other support 
to arrest conviction, I cannot omit adding to you, 
in confirmation of the same, that the most es- 


whom hold offices under the Federal Govern- 
ment, having had the same question which we 
are discussing presented to them, with only a con- 
cealment of the names of the three Powers, Spain, 
France, and the United States, and a substitution 
in their place of the first three letters of the alpha- 
bet to indicate them, have given their opinion 
uniformly that Spain is under no obligation to 
satisfy the indemuities referred to, on the suppo- 
sition of the renunciation in favor of France. 
Annexed, I enclose to you literal copies of the 
question proposed to the said lawyers, who are 
among the most esteemed of Philadelphia and 
New York, and of their answers, the original of 
which is in my hands. By them you will see 
that the Government of Spain, in judging that it 
is not responsible for the said indemnities, judges 
as do the learned in highest repute in the United 
States; and that, in having endeavored to consult 
their opinion, it cannot be argued that they pro- 
cured opinions partial to the interests of Spain. 
It has rather obtained, from the rectitude of the 
said learned, a sincere confession of the slender 
foundation on which the claims of their own 
country on this subject rest. 

I conclude, by assuring you I should be glad if 
the request of the United States were of such a 
nature that my Government could accede to it, 
in order to manifest to you equally on this occa- 
sion that the cabinet of Spain does not depart 
from the system of generosity and condescension 
with which she has always acted in whatever re- 
lates to the United States; and I improve, with 
pleasure, this occasion to repeat to you my desires 
to please you, and that our Lord would guard you 


many years, &c. 
PEDRO CEVALLOS. 
Cuar_es Pinckney, Esq. 


Abstract Questions. 


The Power A lives in perfect harmony and| which it was intended to be discharge 





Relations with Spain. 





with reason or without, commits hostilities againg f 


the subjects of the Power B, takes some of thei 
vessels, carries them into the ports of A, friend oj 
both, where they are condemned and sold by the 
official agents of Power C, without Power A, being 
able to prevent it. At last a treaty is entered into, 
by which the Powers B and C adjust their differ. 
ences, and in this treaty the Power B, renounce; 
and abandons to Power C, the right to any claim 
for the injuries and losses occasioned to its sub. 
jects by the hostilities from Power C. 

Quere. Has the Power B, any right to cali 
upon Power A for indemnities for the losses o¢. 
casioned in its ports and coasts to its subjects by 
those of Power C, after the Power B has aban. 
doned or relinquished, by its treaty with C, i: 
rights for the damages cron could be claime; 
for the injuries sustained from the hostile conduc 
of Power C? 

Answer. We have considered the above cas 
and are of opinion that, on the general principi 


\ of the law of nations, the Power A is not liab 
teemed lawyers of the United States, some of | 


to the Power B for acts done upon the vessels ly. 
Snging 10 the subjects of Power B, by the Powe 
C, within the ports of A, the latter not being all 
to prevent it. Nations are not, any more thu 
individuals, bound to perform impossibilities. 

But even leaving impossibilities out the que: 
tion, and admitting that the Power A could hay: 
prevented the injury which was committed }) 
the Power C, but refused or neglected to do i 
we are of opinion that, if the Power B has r- 
linquished the same injury to Power C, in thi 
ease the Power A is no longer liable to any r 
sponsibility in damages on account of its acqu: 
escence. 

lst. Because it appears to us that, in the presen 
case, the Power C is to be considered as the prit: 
cipal party, and the Power A merely as an acces 
sory, and that it is in that relation to each othe 
that their several acts and their respective liabilit; 
to the injured party is to be considered: now, \' 
is in the nature of all accessory things that the; 
cannot subsist without the principal thing ; ani 
the principal trespass being done away by the re 
lease to C, the accessory offence of A must | 
done away likewise, according to the well know: 
maxim of the law accessorium sequitur principal: 


2d. Because a release or relinquishment of : 


right implies in law the receipt of satisfaction 
and it is contrary to every principle of jurispru- 
dence for a party to receive a double satisfactic 
for the same injury; and here the injury receive: 
by B from C and from A is essentially the same 
the act of those two Powers were indeed differ 
ent, but the effect which they produced was thi 
same, and that effect only can be the object 0! 
compensation in damages. 
3d. Because if the Power A could be compelle: 
to make satisfaction to Power B for the injury 
which the latter has released or relinquished 
C, that release or relinquishment would be defeate: 
to every useful purpose, as the Power C would be 
liable to the Power A for the same dama “ aoe 
y tne 


friendship with Power B. The Power C, either | release of B. Nowa release, as well as ever) 
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other contract or engagement, implies that noth- 


if ing shall be done by the grantor directly or indi- 
end of > rectly to defeat its bona fide intent or effect. If, 
| therefore, the claim preferred by B upon A will, 
' if admitted, indirectly defeat the release granted 


© toC, such claim must be pronounced to be illegal. 


Upon the whole, we are of opinion that the re- 


' lease granted by the Power Btothe Power C 
_ operates also a release to the Power A, for its 
| participation in the injury which was the object 
| of that release. 


JARED INGERSOLL, 
WILLIAM RAWLE, 
J. B. McKEAN, 

? P. 8S. DUPONCEAU. 


PutLape puta, Nov. 15, 1802. 


Answer of the Attorney General of the District of New 


York to the same question. 
According to the above statement, I should 


have no doubt that B, having abandoned its rights 
' to indemnity against C, would have no claim 
' whatever against A, more especially as the case 
» supposes it out of the power of A to have pre- 
' vented the transaction. 


EDW. LIVINGSTON. 
New York, Nov. 3, 1802. 


Mr. Pinckney to Mr. Cevallos. 
Maprip, August 28, 1803. 
I feel it my duty to test bc your Excellency’s 
ri 


ch was handed to me 
a few days ago at the Royal Sitio of San Ildefonso, 


' the more: especially as your Excellency seems 
| now somewhat to have changed the grounds of 
| your defence. 
' tion between us rested upon the law of nations, 
_ and to that point I directed my arguments; but 
_ now, your Excellency says, Ist, That we have 


Formerly, I thought that the ques- 


received compensation ; and 2d, (if I understand 
the application of the abstract question,) That 
Spain was not able to prevent the injuries we 
suffered in her ports, from the citizens or subjects 
of a foreign nation. Before I enter into the discus- 
sion of these new topics, I must be permitted to 
observe, that they appear to me somewhat incon- 
sistent with the first position taken by your Ex- 
cellency; for, if we have received compensation, 
it is a simple matter of fact, and at once does 
away the necessity of resorting to general prin- 
ciples, which are, unfortunately, but too apt to be 
misunderstood or misapplied even by those whose 
intentions are perfectly upright; on the contrary, 
if these were so evidently against us, as your Ex- 
cellency is pleased to say they are, I am surprised 
that a resort should be had to the confession that 
Spain was not the mistress of her ports. The ten- 
dency of these observations, and of others which 
might be drawn from the same source, (but that 
I do not wish to dilate upon the subject,) is to pro- 
duce a conviction in my mind, either that your 
Excellency apprehends that our claims cannot be 
resisted upon the general principles of the laws 
of nations, or that it will, on some future occasion, 

injurious to Spain to admit this doctrine. If 
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[am mistaken, your Excellency will, I hope, do 
me the honor to favor me with arguments to 
show the application of general principles against 
us. Until then I shall look upon this ground as 
abandoned, and endeavor to prove to your Excel- 
leney that we did not, by rejgcting the second ar- 
ticle of the convention with France, relinquish 
our claim against Spain. It is admitted that, by 
this rejection, “ the two States renounce the re- 
spective pretensions which are the object of the 
said article.” Now these were (so far as relates 
to the present discussion) the indemnities mutu- 
ally due and claimed. The question, then is, what 
were the indemnities mutually due and claimed ? 
To decide upon this, we are again brought back 
to the general principles; and until it is shown, 
by the application of these, that our claim upon 
Spain is unfounded, it cannot be said that we 
have received compensation from France. The 
abstract question submitted to the learned gentle- 
men from Philadelphia and New York does not 
fit the present case, as, in the statement made to 
them, it isaffirmed thatthe Power B renouncesand 
abandons to Power C the right of any claim for 
the injuries and losses occasioned to its subjects by 
the hostilities from Power C. Now this is taking 
for granted the very thing to be proved, and conse- 
quently, any deductions drawn from such prem- 
ises are inadmissible: the question ought to have 
been, did the Power A violate the laws of nations, 
by suffering the Power C to make free use of her 
ports in arming privateers to cruise against the 
vessels of Power B, and also. by suffering her to 
establish in the same courts for condemning and 
selling the said vessels when brought in as prizes ? 
And if this is a violation of the law of nations, 
whether is the Power B to seek redress from 
Power C orthe Power A? Your Excellency 
must admit that this is the simple question strip- 
ped of any extraneous matter; and if it is deter- 
mined that the Power B has its resource against 
the Power A,then no subsequent arrangement 
with the Power C can affect this claim, unless it 
expressly includes it. Does, then, the arrange- 
ment between France and the United States ex- 
press the relinquishment of any claims which 
the latter may have upon Spain? It certainly 
does not, for Spain is not mentioned in this ar- 
rangement. Hence it follows, that if our claim 
against Spain is supported by the law of nations, 
or the principles of justice, it cannot be vitiated 
by our convention with France. Your Excel- 
lency well knows that the practice of our Gov- 
ernment, and the reclamations of my predecessor, 
show that we held Spain liable for the injuries 
we received in her ports; and this clearly proves 
that, by ratifying the convention with France, we 
meant not to relinquish our claims upon Spain; 
and I must suppose that your Excellency did not, 
until very lately, think we had done it, as I do 
not remember that you ever before advanced the 
opinion ; and certainly, if it was well founded, 
there could not be a stronger argument against 
us, and I am sure it is one which would not have 
escaped the enlightened mind of your Excellency 

There is another inaccuracy, as it applies to 
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the present case, in the abstract question alluded to 
above, for it turns principally upon the inability 
of the Power A to prevent, within its ports, the 
aggressions of the Power C. This I presume 
could not have been the case with Spain, and the 
circumstance of an Algerine vessel being delivered 
up in Cadiz proves that it was not; but at all 
events, whatever might have been the inability 
of Spain, it was incumbent on her to make an 
effort proportionate to the object, and, if she then 
failed, her moral obligation ceased ; but if, for wise 
and prudential considerations best known to her- 
self, she chose not to make this effort, but rather 
to suffer the property of her friends to be sacrificed 
in her ports, this was the price which she paid for 
peace, and to those at whose expense the payment 
was made, she is certainly bound in honor to 
makecompensation. We admitted this reasoning 
when it operated against ourselves; for we paid 
the British for their vessels sold in our ports by 
the French, because we did not, at the time, think 
it prudent to use all our efforts to procure the re- 
storation of them. This is precisely a case in 
point, and, having paid then, we have a better 
right to receive now. 

I have thus endeavored to answer the objections 
of your Excellency, and to show that nothing 
has been done on either side to impair that claim 
which accrues to us against His Majesty, from 
the general principles of justice, as sanctioned by 
the laws and usages of nations. I have so repeat- 
edly urged the force of these principles in our 
favor, without receiving from your Excellency 
more than a simple denial of my conclusions, that 
L cannot suppose it would be useful to say any- 
thing more astothat point. It nowonly remains 
for me to inform your Excellency, that I shall 
forward to the United States the letters which 
have passed between us, and also a detail of 
our conversations, that my Government may 
have this subject before them, as fully as it is in 
my power to place it. They will then determine 
what it is proper for them to do: but I cannot 
close this letter without reminding your Excel- 
lency of the unpleasant situation in which they 
will be placed. Convinced that it can neither be 
the interest nor the intention of His Majesty to 
injure them, they will yet see with regret that, 
for some years past, the conduct of Spain has not 
been altogether as friendly towards them as they 
could have wished. I will not probe too deeply 
into this subject; but I feel it my duty to tell your 
Excellency, that, in my opinion, something must 
be done on the part of His Catholic Majesty to 
adjust our well founded claims in an equal and 
honorable manner, or I fear he will lessen the 
friendship of the people and Government of the 
United States, which has hitherto been sincere 
and respectful; and I do hope that His Majesty 
will direct his Minister in the United States to 
make to our Government some conciliatory ’pro- 
positions, which may tend to preserve a friendly 
and harmonious intercourse between our two 
nations; or, if it is more agreeable to His Majesty 
to make me the organ of these communications 
I beg your Excellency to believe that it would 
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not be possible to impose on me a more pleasing 
task, for it is my most anxious wish to prevent a 
misunderstanding between our two countries, con- 
nected together by mutual wants, and freed from 
the jealousies of a rival commerce, or interfering 
or rival productions, 

With sentiments of the most profound respect 
and perfect consideration, I have the honor to be, 
your Excellency’s most obedient, humble servant, 

Don Prepro CEvALLos, 

First Secretary of State, &c. 


GREAT BRITAIN AND FRANCE 


[Communicated to the Senate, Feb. 1, 1805.] 
To the Senate of the United States : 

According to the desire expressed in your re- 
solution of the 28th instant, I now communi- 
cate a report of the Secretary of State, with doc- 
uments relative to complaints against arming 
the merchant ships and vessels of the United 
States, and the conduct of the captains and crews 
of such as have been armed. 


Jan. 31, 1805. TH. JEFFERSON. 


DeEepaRTMENT oFf STarTbs, 
January 31, 1805. 

The Secretary of State, to whom the Presi- 
dent of the United States has been pleased to 
refer the resolution of the Senate of the 28th in- 
stant, requesting that there may be laid before 
the Senate such documents and papers, or other 
information, as the President should judge proper, 
relative to complaints against arming the mer- 
chant ships or vessels of the United States, or the 
conduct of the captains and crews of such as have 
been armed, has the honor to annex hereto: 

ist. A copy of a letter addressed to the Secre- 
tary of State by the Envoy of Great Britain, 
dated on the 3lst of August last. 

2d. An extract of a letter to the same, from 
the late Chargé d’A ffaires of France, dated May 6, 
last, which was preceded and followed by other 
letters and conversations of the same gentleman, 
urging the subject upon the attention of the Gov- 
ernment. It has been also urged, by the present 
Minister of France, in his interviews with the 
Secretary of State. 

Of the enclosures alluded to in the aforesaid 
letter and extract, the only authenticated state- 
ment, relative to the conduct of American private 
armed vessels, which has been received at this 
Department, is contained in the annexed letter 
from Mr. George Barnewall, of New York, and 
the document accompanying it. 

All which is respectfully submitted. 

JAMES MADISON. 


No. 1. 
Mr. Merry to the Secretary of State. 
Puivapevpnia, Aug. 31, 1804. 


Sir: I have received information respecting 
several vessels which have of late been armed in, 
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and have sailed from. ~~ different ports sof the | the 
United States: some loaded with articles contra- 
pand of war, (gunpowder is said to be the general 
article) others with cargoes of innocent goods, 
and others again in ballast. After the diligent 
inquiry which it has been my duty to make on so 
important a subject, I think that I can have the 
honor of stating to you, with certainty, that sev- 
eral vessels of the above description, which are 
mentioned to be schooner rigged, have sailed 
lately from the port of Baltimore, while others, of 
a larger size, even ships of considerable burden, 
and completely equipped for war, have sailed 
from the port of Philadelphia, bound to the pos- 
sessions Of His Majesty’s enemies in the East 
as well as the West Indies. It is said, that the 
object of some of these equipments is to force a 
trade with the blacks in the island of St. Domin- 
go; in which attempt, the public prints have 
stated so circumstantially, as to leave no doubt 
on the subject, that two American vessels have 
been captured by French cruisers, after making 





"resistance; but I have strong reason to believe 


that the destination of others, particularly from 
the port of Philadeiphia, has been with cargoes of 

contraband articles to the enemy’s possessions in 
the Kast and West Indies. Let their destinations, 
however, be what they may, it cannot, I conceive, 
but be justly considered, that such armaments, on 
the part of the citizens of a neutral State, must 
be attended with consequences prejudicial to a 
belligerent Power, and may, therefore, be deemed 
rightly as offensive ; for which reason, the law of 
nations has stated one of the first obligations of 
neutrality to be, that of abstaining from all parti- 
a in warlike expeditions. “The armed ves- 
sels alluded to may become the property of the 
King’s enemies, either ~ capture at sea, or by 
purchase in the ports to which they are destined, 
and are thus in readiness to be converted imme- 
diately into instruments of hostility against His 
Majesty; while, in another point of view, they 
are calculated to protect the vessels, when they 
are loaded with contraband articles, against the 
lawful search and detention of a lawfully commis- 
sioned cruiser, when the latter shall happen to be 
of inferior force. Indeed, I conceive that it may 
not be giving too great an extent to the principle 
of the on of nations, without attending to the 
nature of the cargo, to consider the very arms, 
ammunition, and other implements of war, with 
which such vessels are furnished, as contraband 
articles, when the vessels have been thus equip- 
ped without the authority of the nation to which 
they belong. 

I understand, sir, that the arguments in question 
have, in fact, taken place under no commission or 
authority whatever from the Government of the 
United States. I have, therefore, thought it my 
duty to have the honor of making you acquainted 
with the information that has reached me on this 
subject; and if the observations which I have taken 
the liberty to make upun it should happily be con- 
formable to the sentiments of the American Gov- 
ernment, I can safely trust to their justice, as well 
as to their jealousy of observing the most strict 
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nentsalite in iin present war, to take such meas- 
ures as shall appear to them the most proper for 
suppressing the iliegal proceedings complained of, 
on the part of those individual citizens of the Uni- 
ted States who shall appear to be concerned in 
them. 

I have the honor to be, with high respect and 
consideration, sir, your most obedient, humble ser- 
vant, ANT. MERRY. 

Hon. James Manpison, Secretary of State. 


No. 2. 


Extract of a letter from the Chargé des A ffaires of France, 
dated May 7, 1804, and addressed to the Secretary 
of State. 

The undersigned is informed, in a manner which 
leaves him no room to doubt it, that the American 
merchants who pursue this commerce, [meaning 
the commerce with St. Domingo,] publicly arm, 
in the ports of the United States, vessels which 
are intended to support, by force, a traffic contrar 
to the law of nations, and to repel the efforts whic 
the cruisers of the French Republic are author- 
ized to make, in order to prevent it. These arma- 
ments have also for their object to cover the con- 
veyance of munitions to the revolted of that colony. 
The Government of the United States cannot be 
ignorant of these facts, which are public: the con- 
sequences thereof have already been manifested 
in the West Indies, where the public papers advise 
that there have been actions between the French 
cruisers and American vessels carrying on this 
commerce. 

In considering the matter merely under the view 
of the law of nations, it is manifest that American 
citizens, under the very eyes of their Government, 
carry on a private and piratical war against a 
Power with which the United States are at peace. 
The undersigned would be wanting in his duty if 
he did not vindicate, under such circumstances, 
the rights and the dignity of his Government 
which are openly injured; and if he did not call 
the attention of Mr. Madison to the disagreeable 
reflections which the French Government would 
have aright to make, if the silence of the local 
authorities respecting acts of this nature should be 
imitated by the Government of the United States. 

The French Government certainly could not 
see, without a profound regret, that, after havin 
given to the United States the most marked ch 
of the desire to place the good understanding of 
the two nations upon the most immoveable found- 
ations, by abandoning national interests, which 

might have eventually produced collisions, indi- 
vidual interests should now be permitted to com- 
promit this good understanding. Its regret would 
be still much greater if, when the dignity and the 
safety of France are openly injured in the United 

States, by their citizens, the American Govern- 

ment should preserve, respecting these violations, 

a silence, which would appear to offer an excuse, 

and even a sort of encouragement, to all the ex- 

cesses which cupidity may attempt. Besides 
that, the peace of the two nations cannot but be 
seriously compromitted by the proceedings of the 
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individuals, and by the reprisals to which they 
must necessarily lead; this state of things would 
infallibly tend to diminish the amicable disposi- 
tions which the two Governments wish to cul- 
tivate. 


No. 3. 
New York, Sept. 6, 1804. 
Sir: The sufferings of innocent individuals in- 
duce me to the liberty I now take of submitting 
the following statement to your consideration : 
In the month of June last, I despatched the ship 
Hopewell, Preserved Sisson, master, and the brig 
Rockland, —— Akens, master, with suitable car- 
goes, destined for Aux Cayes, in the Island of His- 
paniola: the former armed for defence with twelve 
six-pound cannon and two twelve-pounders, with 
small arms, &c., a crew of thirty-five in number, 
besides passengers; the latter, with eight six- 
unders, small arms, &c., and a crew of twenty 
in number, besides passengers. Both these ves- 
sels were regularly cleared at the custom-house 
of this district, and sailed on their intended voy- 
age on the 17th of June. In the prosecution of 
which, they were met with and captured by a pri- 
vateer belonging to individuals in the island of 
Guadaloupe, whither they were carried and their 
crews put into close confinement. I beg leave to 
refer you to the document enclosed for the par- 
ticulars of the situation in which those unfortu- 
nate men are placed; and have the honor to 
be, &c., 
GEO. BARNEWALL. 
James Mapison, Esq., &c. &c. 


GuapaLoure, Point Petre, 
July 26, 1804. 

Sir: No doubt, ere this, you have heard of the 
capture of the Hopewell and brig Rockland. 
Owing to S. W. and 8. 8. W. winds, was obliged 
to go to the eastward of Bermuda, in lat. 27 deg. 
38 min., long. 61, 57 min., on the 30th of June, at 
3, A.M. Saw a brig which oe to be dog- 
ing us, and at daylight she bore down on us, 
Poisted an English ensign, and fired a gun to lee- 
ward: we were then under all the sail we could 
set; but finding she came up with us very fast, 
we hoisted American colors, and fired a gun to 
leeward, and shortened sail. I hailed the Rock- 
land, and desired Captain Akens to keep on our 
lee bow, and near us, as I wished to speak the 
privateer first, and know what he was, before we 
attempted anything. She was then on our wea- 
ther quarter; the Rockland not keeping in her 
station, dropping more to leeward, and nearly on 
our lee quarter; the privateer was then almost 
within hail of us, but immediately up helm and 
run alongside the Rockland, and commenced 
firing under English colors, which was returned 
from the brig. The privateer being between us 
and the brig, prevented my firing until I got ina 
situation to fire clear of the Rockland, which was 
in less than a moment, when we commenced 
firing to the best advantage we could ; the Rock- 
land fired only one broadside and some musketry, 
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when she was boarded ; they only left three mep 
on board, sheered off, and gave us a broadside, and 
attempted to board us, but was repulsed by ou; 
quarter gun pikes and musketry ; they then kep; 
clear of our pikes, and played continually with a) 
their men, with nothing but musketry. Our mey 
seeing their shipmates falling, most of the lands. 
men quit their quarters : the privateer seeing this, 
attempted the second time to board us, by cutting 
our nettings, and overpowered us by numbers: 
was obliged to haul down our colors, and quit the 
deck, otherwise be cut in pieces; we had three 
killed, four badly vokenivk and two slightly 
wounded ; the first who fell was poor Mr. Bird; 
he was standing near me; he received one ball 
through his body, and one through his head. and 
never after spoke a word. I begged him some 
time before to go below, and prepare his papers: 
he said they were already prepared, and would 
not quit the deck; in consequence of which all 
his papers were found. It was not my intention 
to engage the privateer, unless I thought we were 
sure of getting clear ; but the Rockland commenc- 
ing so quick, I could not then avoid it; but even 
had we suffered them to board us, they would 
have made a prize of us; the passengers on boari 
were sufficient to condemn us; upward of one 
hundred letters were found with them directed to 
different parts of St. Domingo, and, among the 
passengers, there were two noted generals who 
were well known by the Frenchmen ; and among 
Mr. Bird’s papers were found instructions from 
Mr. Lapierre pointing out the whole plan of the 
voyage. Many other letters were found with Mr. 
Bird’s papers, all of which tended to condemn the 
ship, which they showed me at Point Petre when 
I was.examined. 

When they boarded us, nothing saved our lives 
but their thinking we were English, and asked us 
how we dare engage under American colors; and 
did not believe we were Americans even after we 
arrived. After the Rockland was boarded we 
engaged the privateer close on board for forty 
minutes. When the black General, a passenger, 
found we were captured, he ran below with a 
pistol, with an intention to blow the ship up, and 
with much difficulty we prevented it. He set the 
cartridges on fire in the cabin and steerage, which 
was in pouch tubs, and my laying the magazine 
scuttle over, saved the ship and our lives. When 
he found he could not blow the ship up, he put 
the pistol to his head, and blew his brains out. 
The privateer took out all the passengers, officers, 
and men, except myself, carpenter, two boys, and 
one of our men, badly wounded. The privateer 
continued with us until we arrived in this port, 
which was on the 17th July, and was immediately 
put altogether in a most miserable prison with 
nothing to eat but stinking beef and coarse bread. 
and very short even of that. They will not sul- 
fer me to see any Americans, nor have any com- 
munication with anybody. There is a schooner 
called the Snake in the Grass, bought in New 
York and fitted out at Salem with five guns 
taken and brought here a few days before me: 
one of the mates is allowed to go out at times, 
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and this was the only opportunity I had to write. 
They say that orders have gone to America, that 
every vessel bound to St. Domingo, if taken, shall 
be treated as pirates. God only knows what they 
mean to do with us. I beg you will doall in your 

wer to get our Government to claim us, other- 
wise I do not know what they may do: they seem 
to be inveterate against the Americans, and even 
told me every ship and captain’s name that was 
armed from New York. 

Captain Akens had his mate killed, and one 
man, and several wounded. himself wounded, and 
died at this place on the 22d instant. 

The schooner Snake in the Grass was com- 
manded by James Mansfield, who is also in prison, 
with all his men. The vessel will be condemned, 
although they did not fire a shot. As no protest 
can be made here, I thought it best to let the offi- 
cers sign this letter with me. Several large pri- 
vateers are getting ready to go down in the bite 
after the Americans. The privateer that took us 
was the brig Ferbriskey, Captain Antwan, with 
ten long French sixes, two twelve-pound carron- 
ades, one long eighteen-pounder, and one hundred 
and fifty men. The French seem to be very in- 
veterate against the Americans, and insult us as 
they pass the prison. All that 1 can say more is 
to request you to do what you can with our Gov- 
ernment, to claim us as Americans. I think the 
manner in which the French privateer engaged 
us, under English colors, will be a sufficient reason 
for them to claim us. All that I can say moreis, 
that your ship and property were defended with 
spirit, until overpowered by numbers. 

I am, sir, with respect, your most obedient ser- 
vant, P. SISSON, 

MAHLON BENNET, 
JAMES ROSS, jun. 
Georce BarRNeEWALL, Esq. 


N. B. You will please to excuse any fault in 
this letter, as L am so closely watched. 





1294 











tleman, who being vy me duly sworn, did solemn- 
ly depose and declare, that he was well acquaint- 
ed with the handwritings and signatures of Pre» 
served Sisson, the master, and Mahlon Bennet, 
the first mate, of the ship Hopewell, of this port, 
and that he verily believes the names “ P. Sisson 
and Mahlon Bennet,” set and subscribed to the 
said original letter, are of the respective hand- 
writings and signatures of the said Preserved Sis- 
son and Mahlon Bennet; and he further deposeth 
and sayeth, that James Ross, jr., who hath also 
signed the said original letter, sailed from this 
port in the capacity of second mate of the said 
ship Hopewell; and further sayeth not. 
DOMINICK PURCELL. 


Of all which, I, the said notary, do now make 
this public act, that the same may serve, and be 
of full force and value, as of right it shall ap- 
pertain. 

In testimony whereof, the said Dominick Pur- 
cell hath subscribed the foregoing deposition, and 
I, the said notary, have hereto subscribed my 
name and affixed my seal of office, at the city of 
New York, the twenty-first day of August, in the 
year of our Lord, one thousand eight hundred and 
four, and of the independence of the United States 
of America the twenty-ninth. 

WILLIAM POPHAM, 
Notary Public. 

































SPAIN. 


[Communicated to Congress, December 9, 1805, and 
February 18, 1813.*] 


To the Senate and House 
of Representatives of the United States : 

The depredations which had been committed 
on the commerce of the United States during a 
preceding war, by persons under the authority of 
Spain, are sufficiently known to all: these made 
it a duty to require fron: that Government indem- 
nifications for our injured citizens. A convention 
was accordingly entered into between the Minis- 
ter of the United States at Madrid, and the Minis- 
ter of that Government for Foreign Affairs, by 
which it was agreed that spoliations committed 
by Spanish subjects, and carried into ports of 
Spain, should be paid for by that nation; and that 
those committed by Prewh subjects and carried 
into Spanish ports should remain for further dis- 
cussion. Before this convention was returned to 
Spain with our ratification, the transfer of Louisi- 
ana by France to the United States took place; 
an event as unexpected as disagreeable to Spain. 
From that moment she seemed to change her 
conduct and disposition towards us. It was first 
manifested by her protest against the right of 
France to alienate Louisiana to us, which, how- 





Unitep States or America, 

State of New York, ss: 

I, William Popham, Notary Public, duly ad- 
mitted and sworn, dwelling in the city of New 
York, and having power by commission, under 
the great seal of the State of New York, to attest 
deeds, wills, and other writings, and also to ad- 
minister oaths, and grant certificates thereof, do 
hereby certify, declare, and make known unto all 
persons to whom these presents shall come, or 
may in any wise concern, that the foregoing is a 
just, true, and perfect copy of an original letter 
(whereof it purports to be a copy) this day hand- 
ed to me by George Barnewall, of the city of New 
York, merchant, in order to have a notarial copy 
made thereof; 1, the said notary, having carefully 
compared and examined the said copy with the 
said original letter, and found the same to agree 
therewith word for word and figure for figure ; 
and I, the said notary, do hereby further certify 
and declare, that, upon the day of the date hereof, 
before me personally came and appeared Domi- 
nick Purcell, of the said city of New York, gen- 





* Although these Messages are of different dates, the 
papers transmitted exhibit the posture of affairs with 
Spain at the date of the first Message, and, in many 
cases, were only duplicate copies of the same paper. 











1295 





APPENDIX. 


Relations with Spain. 





ever, was soon retracted, and the right confirmed. 
Then high offence was manifested at the act of 
Congress establishing a collection district on the 
Mobile, although, by an authentic declaration, im- 
mediately made, it was expressly confined to our 
acknowledged limits, and she now refused to rati- 
fy the convention signed by her own Minister 
under the eye of his Sovereign, unless we would 
consent to alterations of its terms, which would 
have affected our claims against her for the 
spoliations by French subjects carried into Span- 
ish ports. 
o obtain justice, as well as to restore friend- 
ship, I thought a special mission advisable ; and 
accordingly appointed James Monroe Minister 
Extraordinary and Plenipgtentiary, to Madrid, 
and, in conjunction with Our Minister Resident 
there, to endeavor to procure a ratification of the 
former convention, and to come to an under- 
standing with Spain as to the boundaries of Lou- 
isiana. It appeared at once that her policy was 
to reserve herself for events, and, in the mean 
‘time, to keep our differences in an undetermined 
state: this will be evident from the papers now 
communicated to you. After nearly five months 
of fruitless endeavor to bring them to some defin- 
ite and satisfactory result, our Ministers ended 
the conferences without having been able to ob- 
tain indemnity for the spoliations of any descrip- 
tion, or any satisfaction as to the boundaries of 
Louisiana, other than a declaration that we had 
no rights eastward of the Iberville, and that our 
line to the west was one which would have left 
us but a string of land on that bank of the river 
Mississippi. Our injured citizens were thus left 
without any prospec‘ of retribution from the 
wrong-doer ; and, as to boundary, each party was 
to take its own course. That which they have 
chosen to pursue will appear from the documents 
now communicated. They authorize the infer- 
ence, that it is their intention to advance on our 
possessions, until they shall be pamrooeee by an 
opposing force. Considering that Congress alone 
is constitutionally invested with the power of 
changing our condition from peace to war, I have 
thought it my duty to await their authority for 
using force in any degree which could be avoided. 
I have barely instructed the officers stationed in 
the eaighbochood of the aggressions, to protect our 
citizens from violence, to patrol within the bor- 
ders actually delivered to us, and not to go out of 
them but when necessary to repel an inroad, or to 
rescue a citizen, or his property ; and the Spanish 
officers remaining at New Orleans are required to 
depart without further delay. It ought to be noted 
here, that, since the late change in the state of 
affairs in Europe, Spain has ordered her cruisers 
and courts to respect our treaty with her. 

The conduct of France, and the part she may 
take in the misunderstandings between the United 
States and Spain, are too important to be uncon- 
sidered. She was prompt and decided in her de- 


ee 


meant to deliver us none to the eastward of Iber-. 
ville; her silence as to the western boundary 
leaving us to infer her opinion might be against 
Spain in that quarter. Whatever direction she 
might mean to give to these differences, it does 
not appear that she has contemplated their pro- 
ceeding to actual rupture, or that, at the date o{ 
our last advices from Paris, her Government had 
any suspicion of the hostile attitude Spain had 
taken here. On the contrary, we have reason to 
believe that she was disposed to effect a settlement, 
on a plan analogous to what our Ministers had 
proposed, and so comprehensive, as to remove, as 
far as possible, the grounds of future collision and 
controversy on the eastern as well as western 
side of the Mississippi. 

The present crisis in Europe is favorable for 
pressing such a settlement, and not a moment 
should be lost in availing ourselves of it. Should 
it pass unimproved, our situation would become 
much more difficult ; formal war is not necessary, 
it is not probable it will follow, but the protection 
of our citizens, the spirit and honor of our coun- 
try, require that force should be interposed to a 
certain degree. It will probably contribute to 
advance the object of peace. 

But the course to be pursued will require the 
command of means which it belongs to Congress 
exclusively to yield orto deny. To them I con- 
municate every fact material for their informa- 
tion, and the documents necessary to enable them 
to judge for themselves. To their wisdom, then, 
I look for the course Iam to pursue, and will 
pursue with sincere zeal that which they shall 
approve. TH. JEFFERSON. 

ECEMBER 6, 1805. 


No. 2. 
December 6, 1805. 
Sir: In order to give to Congress the details 
necessary for their full information of the state of 
things between Spain and the United States, | 
send them the communication and documents 
now enclosed. Although stated to be confiden- 
tial, that term is not meant to be extended to all 
the documents, the greater part of which are 
proper for the public eye: it is applied only to the 
Message itself, and to the letters from our own 
and foreign Ministers, which, if disclosed, might 
throw additional difficulties in the way of accom- 
modation. These alone, therefore, are delivered 
to the Legislature in confidence that they will be 


kept secret. 
TH. JEFFERSON. 
The Presipent of the Senate. 


No. 3. 
To the Senate of the United States : 


I transmit to the Senate a report of the Secre- 


clarations that our demands on Spain for French | tary of State, complying with the resolution of 
spoliations carried into Spanish ports, were in- | the 18th January, 1813. 


cluded in the settlement between the United 
States and France. She took at once the ground, 


JAMES MADISON. 
Fesrvary 18, 1813. 
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No. 4. 
DepaRTMENT oF Strate, Feb. 17, 1813. 


The Secretary of State, to whom was referred | 
the confidential resolution of the Senate of the | 
18th instant, has the honor, in compliance there- | 
with, to submit to the President the following 
papers : 

ist. Instructions given by the Secretary of | 
State to Charles Pinckney, Esq., Minister Pleni- 
potentiary of the United States at Madrid. under 
date of the 6th February, and 10th April, 1804; 
and to Robert R. Livingston, of the 31st January, 
1804. 

2d. The Correspondence between Charles Pinck- | 
ney, Esq., and the Spanish Government relative 
to the ratification of the Convention of 1802. 

3d. Correspondence between the Secretary of 
State and the Marquis de Casa Yrujo, on the 
same subject. 

4th. Instructions given by the Secretary of | 
State to Messrs. Monroe and Pinckney, under 
date of the 15th April, 8th July, 26th October, | 
1804; 4th May, and 23d May, 1805. 

5th. A letter from Mr. Monroe to M. Talley- 
rand, of 8th November, 1804; and a letter from 
M. Talleyrand to General Armstrong, of 21st De- | 
cember, 1804, in reply thereto. 

6th. The correspondence between Messrs. Mon- | 
roe and Pinckney, and the Spanish Government. | 

These papers communicate all that passed be- | 
tween the dates specified in the resolution, on the | 
subject-matter thereof; no negotiation was ever 
entered into with Spain, under the instructions to 
Messrs. Armstrong and Bowdoin, nor was there 
ever any negotiation with France, either for the 
cession of East Florida, or for indemnities for | 








} 
| 
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French seizures, and condemnations in the ports | 


of Spain, during the late war with France. 
All which is respectfully submitted : 
JAMES MONROE. 





I—JInstructions from the Secretary of State to Mr. 
Pinckney and to Mr. Livingston. 
Mr. Madison, Secretary of State, to Mr. Pinckney, 
Minister to Spain. 
DepartTMENT oF Stare, July 29, 1803. 

Sir: You will have learned, doubtless, from 
Paris, that a treaty has been signed there, by 
which New Orleans and the rest of Louisiana is 
conveyed to the United States. The Floridasare 
not included in the treaty, being, it appears, still 
held by Spain. The enclosed copy of 2 commu- 
nication, from the Spanish Minister here, contains 
a refusal of His Catholic Majesty to alienate any 
part of his colonial possessions. A copy of the 
answer to it is also enclosed. 

At the date of this refusal, it was probably un- 
known that the cession by France to the United 
States had been, or would be made. This con- 
sideration, with the kind of reasons given for the 
refusal, and the situation of Spain, resulting from 
the war between Great Britain and France, lead 


to a calculation that, at present, there may be less | 


repugnance to our views. The letter, herewith 
addressed to Mr. Monroe, gives the instructions 


APPENDIX. 


Relations with Spain. 


| curing the object on favorable terms. 


| be found in the instructions. 
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under which the negotiations are to be pursued. 


Being for your use, as well as his, it is left unseal- 
ed, and in your cipher ; a copy in his having been 
forwarded to Paris. 

In case Mr. Monroe should not have arrived, 
but be expected at Madrid, you will forbear to 
enter into negotiations on this subject, unless they 
should be brought on by the Spanish Govern- 
ment, and the moment should be critical for se- 

i The maxi- 
mum of price, contemplated by the President, will 
At this price the 
bargain cannot be a bad one. But, considering 
the motives which Spain ought now to feel for 


'making the arrangements easy and satisfactory ; 


the certainty that the Floridas must, at no distant 
period, find a way into our hands; and the taxon 
our finances, resulting from the purchase of Lou- 
isiana, which makes a further purchase immedi- 
ately less convenient; it may be hoped, as it is to 
be wished, that the bargain will be considerably 
cheapened. Under such circumstances, it would 


| not be proper to accede to the terms which, under 
| others, might have been admissible. 


In case Mr. Monroe should be obliged to decline 
or postpone his visit to Spain, J have requested 


| him to give you his ideas on the expediency of 


your proceeding or not in the negotiation. The 
advantage given him by his opportunity of scan- 
ning the policy of Great Britain and France, in 
relation to Spain, and of estimating the course of 
the war, will render his opinion on that point 
worthy of your confidence. 

You will observe, in the answer to the Marquis 
de Yrujo’s communication, a merited animadver- 
sion on the motives assigned for the restoration of 

the deposit. The United States can never admit 
that this was of favor, not of right; nor receive 
as a favor what they demand as a right. 

As the indemnifications claimed from Spain 
are to be incorporated in the overtures for the 
Floridas, it will be advisable to leave them, al- 
though within your ordinary functions, for the 
joint negotiations of yourself and Mr. Monroe. In 
these, as proceeding from an extraordinary mis- 
sion, the subject can be pressed with greater force 
and more probable effect. Should Mr. Monroe, 
however, not be likely soon to join you, and there 
be a prospect of extending the convention, not 
accepted here, to the claims admitted in it, you 

| will continue to urge them on the justice of the 

| Spanish Government ; and in terms, and a tone, 

| that will make it sensible of the impolicy of disap- 

| pointing the reasonable expectations of the Uni- 
ted States. 

I have the honor to be, &c. 

JAMES MADISON. 


Cuartes Pinckney, Esq. 





United States to Robert R. Livingston, then their 
Minister Plenipotentiary in France. 
DEPARTMENT OF Strate. Jan. 31, 1804, 
The convention with Spain, which was not 
agreed to at the last session of Congress, has been 
resumed and ratified during the present. The ob- 


| Extract of a letter from the Secretary of State of the 
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jection to it was, that it did not provide, in suffi- 
cient extent, for repairing the injuries done to our 
commerce, particularly in omitting the case of 
captures and condemnations by French cruisers 
and Consuls, within Spanish responsibility. As 
the convention does not abandon the omitted cases, 
but merely leaves them for further negotiation, it 
was judged best, on the whole, not longer to deprive 
that class of our citizens, who are comprehended in 
the convention, of the benefit of its provisions. 
The claims of the others will be pursued with due 
‘attention; and may, perhaps, be advantageously 
brought into the negotiation with which Mr. 
Monroe and Mr. Pinckney will be jointly charged. 
Such of them as Spain refused to submit to arbi- 
tration, as proceeding from French citizens, and 
not from Spanish subjects, are clearly supported 
by strict justice, and by the soundest principles of 
public law. French citizens, within the jurisdic- 
tion of Spain, were, for the time, subjects of 
Spain. Spain had a right to their allegiance, and 
was responsible for their conduct. As well might 
she say that a murder or robbery committed by a 
Frenchman on an American, in the streets of 
Madrid, was to be punished or redressed by France 
alone, not by her, as pretend that the illegal pro- 
ceedings of Frenchmen, within Spanish jurisdic- 
tion, in the case of spoliations on our commerce, 
are to depend on France, not on her, for indemni- 
fication. Supposing France to be liable eventu- 
ally, Spain is liable in the first resort, and can be 
relieved from it only by showing that she exerted 
all the reasonable means in her power for prevent- 
ing and correcting the wrong, without being able 
to succeed in either. At first she seemed sensible 
of this. Her plea was, in substance, that circum- 
stances did not permit her to control the conduct 
of French agents and citizens within her jurisdic- 
tion. This plea being not very Senamaiin to her 
sovereignty, or sufficiently established by proof; 
and being not very consistent with the satisfac- 
tion which she may find it expedient to yield to 
other nations, particularly to Great Britain, whose 
commerce is, at this time, suffering like injuries 
from French cruisers and Consuls; it has given 
place to the plea that the erasure of the second 
article of our convention with France, in 1800, 
releases Spain as well as France ; because France 
being liable, in justice, to Spain, for the indemni- 
ties paid by the latter to the United States, would 
indirectly be deprived of the benefit of that re- 


of this sort may have been made by individya| 
sufferers: but, it is believed, that they have, in no 
instance, received the countenance of the Amerj- 
can legation at Paris. It is maintained, however. 
on the part of Spain, that a resort in form has 
been had to the French Government, in such 
cases. Will you make the inquiry and commv. 
nicate the result? It will not be amiss to know 
the truth, as it may the more effectually silence 
the sophistry of Spain. But, should the resul 
justify the assertion on her side, it will not vary 
the merits of the question. The resort of indi. 
viduals to the French Government could not be 
pretended to have that effect. If made under the 
voluntary auspices of an American Minister jt 
might have been unknown to, or disapproved by 
the Government here. Nay, if made by order of 
the Government itself, it would not preclude a 
just resort to Spain, unless accompanied by a pos- 
itive or clearly implied discharge of the latter 
from her responsibility. 

“Tt has been thought proper to give you this 
view of the subject that it may guide the commv- 
nications thereon, which it may be expedient for 
you, at any time, to hold with the French Goy- 
ernment.” 





Extract of: letter from the Secretary of State to Chas, 
Pinckney, Esq., then Minister Plenipotentiary of the 
United States at Madrid. 


DepaRTMENT OF Srate, Feb. 6, 1804. 


The Senate having resumed at the present ses- 
sion the convention with Spain, postponed at 
the last, have thought proper to ratify it, and the 
President has completed the act on the part of the 
United States. The instrument is now returned 
to you with these sanctions, in order to be ex- 
changed for the ratification of His Catholic Ma- 
jesty. You will hasten this formality as much 
as possible, and forward the result to the Govern- 
ment here, that no time may be lost in procuring 
to our citizens the benefits stipulated to them. 
To favor despatch, as well as to guard against 
casualties, duplicates and even triplicates will be 
proper. 

In concurring in this partial provision for the 
indemnities due from Spain, it is to be par- 
ticularly understood that it proceeds from no 
other considerations than a wish to shorten the 
delay of relief to that portion of the claimants 


lease toher. To this the reply is given by the | whoare included in the provision, and a determin- 
remarks already made. The injury proceeded | ation to avail the residue of the reserve, expressly 


from Spain. To Spain we look for reparation. 
Her claim for reimbursement on France is a ques- 
tion between her and France. It may be just, or 
not just, according to circumstances unknown to 
the United States. Spain may have found, for 
anything we know, an equivalent for this use of 
her ports, and her permission in advantages yield- 
ed by, or expected from France. To this the fact 
may be added, that the indemnification has 
throughout been claimed from Spain and not from 
France; or, if from France, the application has 
been neither patronized, nor authorized by the 
Government of the United States. Applications 


made in behalf of their claims, by theact of the con- 
vention. When the decision of the Senate was 
postponed at the last session, it was justly hoped 
that, before the succeeding one, the Spanish Gov- 
ernment would have yielded to the reasonable- 
ness and justice of giving to the provision the ex- 
tent required by the United States; in which case, 
the arrangements would have been simplified, and 
a foundation laid at once for closing all contro- 
versies on the subject. The final refusal of Spain 
to concur in these views, has been thought to give 
a preference to the course now adopted. 

None of the pleas urged by the Spanish Gov- 
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ernment, can in the least invalidate the justice of 
the claims for injuries committed by French citi- 
zens or agents within her jurisdiction. 


If His Catholic Majesty be sovereign in his 
own dominions, aliens within them are answera- 
ble to him for their conduct, and he, of course, is 
answerable for it to others. This is a principle 
founded too evidently in reason and usage to be 
controverted. As well might Spain say that a theft 
or robbery, committed in the streets of Madrid, 
by a Frenchman on an American, is to be re- 
dressed by France, and not by her, as pretend that 
redress is to be sought for spoliations committed 
by cruisers from, or condemnations within, Span- 
ish ports. Nor is there any room for the distinc- 
tion between the injuries proceeding from the 
French cruisers and French consuls. With re- 
spect to the consuls, their acts were either author- 
ized or not authorized by Spain ; if authorized by 
Spain, Spain is answerable for giving them the 
authority ; if not authorized by Spain, they could 
not be authorized at all; the law of nations giv- 
ing them no such authority, and France having no 
right to give it; and being acts without authority, 
they are not to be regarded as consular acts, but as 
much the acts of private individuals as the cruises 
or any other irregularities committed or institu- 
ted by French citizens within the jurisdiction of 
Spain. To say that the consuls derived their au 
thority from the sanction given by Spain to the 
authority derived from France, (without which 
sanction, positive, or permissive, it is clear that 
the authority of France, within the jurisdiction 
of Spain, would be a nullity,) is still to rest the 
condemnation by the consuls on the authority of 
Spain, and to leave her responsible for them. 


Under every aspect, therefore, Spain is bound 
to do justice in this case to the citizens of the 
United States, unless she not only pleads a du- 
ress, suspending her free agency, and prostrating 
her national honor, but proves the reality of this 
duress; and not only proves this duress, but 

roves, moreover, first, thatshe did everything 
in her power to prevent the evil; next, that she 
did everything in her power to obtain reparation 
for it; and, lastly, that, in tolerating the evil, she 
did not deliberately and wilfully surrender the 
neutral rights under her protection to advantages, 
positive or negative, obtained or expected by her- 
self or France. 

The suggestion, that France was resorted to 


for redress was unfounded. It does not appear 
that any such resort was authorized by the Gov- 





ernment of the United States, whilst the claims 


against Spain have been uniform and pressing ; 
nor is it believed that any interpositions have 
peconenen from the American legation at Paris. 

ad, indeed, such interpositions taken place, they 


would, in no respect, lessen the obligations of | 
Individuals may have made their appli- | 

cations to the French Government, but it will not 

be pretended that the merits of the question can 


Spain. 


be affected by that circumstance. 


The plea on which it seems that the Spanish 
Government now principally relies is, the erasure 
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of the second article from our late convention with 
France, by which France was released from the 
indemnities due for spoliations committed under 
her immediate responsibility to the United States. 
This plea did not appear in the early objections 
of Spain to our claims. It was an after thought, 
resulting from the insufficiency of every other 

lea, and is certainly as little valid as any other. 
The injurics for which indemnities are claimed 
from Spain, though committed by Frenchmen, 
took place under Spanish authority. Spain, there- 
fore, is answerable for them; to her we have 
looked, and continue to look, for redress. If the 
injuries done to us by her resulted in any manner 
from injuries done to her by France, she may, if 
she pleases, resort to France, as we resort to her. 
But whether her resort to France would be just 
or unjust, is a question between her and France, 
not between either her and us, or us and France. 
We claim against her, not against France. In 
releasing France, therefore, we have not released 
her. 

The claims, again, from which France was 
released, were admitted by France, and the re- 
lease was for a valuable consideration in a cor- 
respondent release of the United Ssates from cer- 
tain claims on them. The claims we make on 
Spain were never admitted by France, nor made 
on France by the United States; they made, there- 
fore, no part of the bargain with her, and could 
not be included in the release. The only suppo- 
sition on which Spain could turn us over to 
France would be, that of her being in a state of 
absolute duress, of her being merely the staff by 
which the blow was given by France. But even 
on this supposition, the injuries done by France, 
through Spain, could not, by any fair interpreta- 
tion, be confounded with the injuries released to 
France, by which could be meant such injuries 
only as proceeded from her own individual re- 
sponsibility, and as were, in the ordinary course 
of things, chargeable on her. 

The Jast plea, under which refuge has been 
sought by Spain against the justice of our claims, 
is, the opinion of four or five American lawyers, 
given on a case stated, without doubt, by some 
one of her own agents. An argument of this sort 
does not call for refutation, but for regret that 
the Spanish Government did not see how little 
such an appeal from the ordinary and dignified 
discussions of the two Governments, by their reg- 
ular functionaries, to the authority of private 
opinions, and of private opinions so obtained, was 
| consistent either with the respect it owed to itself, 
or with that which it owed to the Government of 
the United States; that it did not even reflect on 
the reply so obvious, that four or five private 
opinions, however respectable as such, could have 
| no weight against the probability that other law- 
yers had been consulted, whose opinions were not 
quoted, because they were not the same; and that, 
if the Government here could descend to the ex- 
periment, little difficulty could be found in select- 
ing more numerous authorities of the same kind, 
not only in the United States, but among the ju- 
rists of Spain. 
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Relations with Spain. 
Extract——The Secretary of State to Charles Pinck- 
ney, Esq. 
Department of Srare, April 10, 1804. 
Sir: The footing on which your last commu- 
nications with Mr. Cevallos left the subject of 
the South American claims of our citizens, re- 
quires little to be added to what has heretofore 
been said in relation to them. I shall observe only, 
that there is a difference between your statement 
and construction of the Spanish ordinances and 
those of Mr. Cevallos; on which I cannot under- 
take to decide, without a fuller view of the ques- 
tion than I have the means of taking. On the 
arrival of Mr. Monroe, he will join you in the dis- 
cussion, and the provision due to our citizens may, 
perhaps, be incorporated with the principal nego- 
tiations which will then be undertaken. In the 
meantime, you will be under no restraint from ; ? 
taking advantage of any favorable change in the | /¥ acquiesce in the cession of Louisiana, whici 
disposition of the Spanish Government, for ob- | 'eduired an answer, and such a one as should stil 
taining justice from it. This is the more to be | $2 ' prove the justice, the moderation, and the 
desired, as it will simplify the transaction, com- | !tiendship of our Government for Spain. 
mitted jointly to yourself and Mr. Monroe, and| As 1 do believe things are growing to a seri- 
leave, applicable to other contested cases, any | 0US height between the two Governments, such a: 
sum that may be stipulated by the United States | ™@Y, possibly, produce war; »while we can, with 
in that transaction, and which will probably be honor, and with something like equal and honora- 
inadequate to the aggregate of the cases, ble terms, and before any event occurs, or at least 
According to information already received, | before we know, officially, of any, which may 
many vessels, belonging to citizens of the United | Ptevent all discussion, and drive things to extrem- 
States, have suffered from irregularities in the | !ties, 1am to request the serious and early atten- 
West Indies, in which Spanish authorities have, | ion of you Excellency to the following observa- 
in some way or other, participated, and for which, | tions. There are three subjects of discussion be- 
of course, redress will lie against the Spanish | ‘Ween the Spanish and American Governments: 
Government; and new cases are daily added. As| 1- The actual cession of Louisiana ; 
soon as the requisite statements can be made of| 2 The proposed cession of Florida: 
them, they will form a ground for claiming just} 3+ The claims of American citizens. 
reparation. In the meantime, you will represent,| , 4S to the first, it may be said, on the part of 
geneustty, to that Government, the illegal and un- | the United States, that they long ago foresaw the 
riendly practice which exists, and the right which | difficulties which would arise from any other na- 
the United States have to expect from the justice | tion but themselves possessing the mouth of the 
of His Catholic Majesty, and his regard’ to the | Mississippi, and endeavored, by every friendly 
friendship and harmony of the two nations, im- | ™eans, to do them away. They made various 
mediate instructions to his officers in the West | Propositions to Spain, which were rejected ; and, 
Indies which may put an end to the practice. in the interim, the Spanish officer at New Orleans 
deprived the citizens of the United States of the 
deposit stipulated for in the Treaty of 1795 ; this 
roused the feelings of the whole nation, and their 
Government, true to their professions of respect 
and friendship for Spain, and, at the same time, 
convinced of the necessity of applying some ef- 
fectual remedy to the evil, sent to Hurope an ex- 
Sir: I had the honor lately to inform your Ex- | traordinary mission to treat on the subject. At 
cellency of the ratification and exchange of rati- | this time, the Spanish Government officially an- 
fications of the treaty and convention, respecting | nounced that they had ceded Louisiana to France, 
the cession of Louisiana; [ have now the honor | and that we must direct ourselves to that Gov- 
to inform your Excellency, that I have since re-| ernment for any acquisition of territory which 
ceived another despatch from the Secretary of | mightbe convenient to us. Our Ministers at 
State, informing me that Congress have passed | Paris made this acquisition; hence accrues to 
an act authorizing and enabling the President to | us a right founded on justice. s 
take possession of and occupy the said Territory,} On the part of Spain, it is said, that Louisiana 
as ceded by France to us; and have provided for | was ceded to France, under a promise from that 
the temporary government thereof, by means cal-| Power not to part with it. I presume that the 
culated to maintain and protect the inhabitants | French Government will be able to show that 
of Louisiana in the free enjoyment of their liber- | this promise could not be supposed to bind them 
ty, properties, and religion. They have also passed | under the circumstances in which they found 
another law, for furnishing the means to pay the | themselves last spring; but be this as it may, the 


sums which they have given to the French Re. 
public for the same. 

In consequence of this, the President of the 
United States has issued a joint commission ty 
General Wilkinson, the General commanding the 
forces of the United States, and Governor Clai. 
borne, of the Mississippi State, to receive from the 
Prefect of Louisiana, or person authorized, the 
territory in question, and to possess and occupy 
the same in the name of the United States. 

I should have contented myself with barely 
making the official communication of these events, 
if the late communication of your Excellency and 
your letter did not impress me with a belief tha 
there was something in the observations of your 
Excellency, and the apparent unwillingness of 
the Spanish Government, either to arrange our 
re-existing differences and claims, or to cordial- 


































II.—Correspondence between Mr, Pinckney and the 
Spanish Government, relative to the ratification of 
the Convention of 1803. 


Mr. Pinckney to Mr. Cevallos. 
Maprip, January 11, 1804. 
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Relations with Spain. 


romise was neither an equitable nor a legal ob- | 
Figation on the United States, because it had not 
been made known to them. Repeatedly and | 
earnestly did I ask your Excellency upon what 
terms Louisiana was ceded to France; for twelve 
months I could get no answer; at last I was told by 
your Excellency, on the 31st March, that Louisi- 
ana was ceded to France, “avec la méme ston. | 
due qu’elle a actuellement entre les mains de | 
Espagne, et qu’elle avoit lorsque la France la 
possédoit, et telle qu’elle doit étre aprés les traités 
ssés subséquemment entre l’Espagne et d’autres 
Btats ;” and as no mention was made of any re- 
striction, when it was known that we wished to 
purchase, we had a right to suppose that there 
was none. But, even if there could be any doubt, 
it is cleared u by your Excellency’s letter to me 
on the 4th of May; for your Excellency nent 








tells me, in express terms, that my Government 
“nodr& dirigirse al Gobierno Francés para nego- 
ciar la adquisicion de territorios (en Luisiana) | 
que convengan 4 su interes.” 

From these letters, which were remitted to our 
Ministers Extraordinary at Paris, and to our Gov- 
ernment, it is clear the United States were in pos- 
sesion of official intelligence that the country was 
ceded; nor did the least hint drop from Spain of 
She had sold, or exchanged, 
and conveyed the territory to France; it was a 





to us; it was equally known that we wished that 
country, and the reasons of our doing so, are such 
as the world must approve. We have fairly bought 
and furnished the means of paying for it; and if, 
after all this, Spain should refuse her acquies- 
cence, and, to possess it, war should be the conse- 
quence, I leave it to the enlightened mind of your 
Excellency to judge who are in the right, and 
what must be the opinion of every impartial 
nation as to the procedure. But why should 
Spain refuse her acquiescence? She has shown 
already that she did not gonsider the keeping of 
Louisiana as indispensable or necessary to her ; 
it was originally a French colony, and never came 
into the possession of Spain until 1763; it there- 
fore, cannot claim that sort of affection which old 
countries sometimes entertain for colonies origi- 
nally established by themselves, and considered 
as parts of their family. Nor can Spain give 
that as a reason, as she has always seemed to con- 
sider Louisiana and Florida as temporary possess- 
ions little valuable to her; nor has shé ever hesi- 
tated to part with them, when she found it her 
interest to do so; and, if she has no objection to | 
part with them to other Powers, why should she 
not wish to see them in our hands? Is she more 
jealous of us than of others? Have we more 
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Louisiana? This question is at once answered, 
by saying, that, while we benefit, we cannot rival 
or interfere with each other; that our commerce 
is extensive, and mutually advantageous; and 
that these are the situations which are generally 
the parents of a sincere and lasting affection be- 
tween nations; there is but one possible mode of 
our differing or interfering, and that is by the col- 
lision of unsettled boundaries. Let us now for- 
ever remove the possibility of this collision. We 
offer to come forward honorably and openly on 
this subject : I am hopeful Spain will do the same, 
and that I shall soon receive such propositions 
from your Excellency as I shall be authorized to 
accept. 

As to the second subject of discussion, it has 
been urged, on the part of the United States, that 
Florida was desirable to them from its local situ- 
ation; that, by getting it, they should avoid the 
necessity of submitting to similar evils to those 
they had suffered in Louisiana ; that this country 
was of little or no use to Spain; that it cost her 
much money to maintain it; that it greatly in- 
creased the probability of her being engaged in 
war, and lessened her means of supporting it ; 
and that the Spanish capital and industry em- 
ployed in the trade of that country might be 
much more advantageously employed in carrying 
on the commerce of the more fertile provinces of 
South America. These reasons, it was supposed, 
would have much weight; yet. the Government 
of the United States were willing to pay a fair 
price for it. They had turned their attention to 
the subject, and saw that misunderstandings must 
sooner or later arise, and they proposed, with hon- 
est intentions, the means they thought most likely 
to prevent it. 

On the part of Spain it is said, that, the system 
adopted by His Majesty, not to part with any por- 
tion of his dominions, prevents him from acceding 
to the wishes of the American Government ; and 
that, moreover, he is bound, by treaties, not to dis- 
member his American empire. It is not recol- 
lected that any other reason is assigned, and to 
these it may be answered— 

ist. That it is unwise to adhere to any general 
system contrary to the dictates of sound policy ; 
and 

2d. That no opposition will or can, with pro- 
priety, be made by any foreign Power, to the ces- 
sion of Florida to the United States ; for that coun- 
try has changed masters so often since the Treaty 
of Utrecht, that it, at least, is exempted from the 
general restriction of that treaty; nor, until lately, 
has been much valueannexed to it by Spain. Other 
arguments might be adduced ; but, as it is known 
that neither the interest of France or England will 


power, more ambition, or are we more capable of | be injured by this cession, there are reasonable 
doing her injury, than Great Britain or France ? | grounds to suppose that neither of them will object 
If she thinks so, she mistakes most egregiously | to it; and, if they do not, it is presumed that no 
the character of our people, the nature of our | other Power will. These reasons, then, lose their 
Government, or the true interests of a country | strength, and leave the naked question of expedi- 
devoted only to peaceful and honorable pursuits. | ency. This, in fact, is the only point for His Ma- 
Does she suppose we have less affection for Spain | jesty’s Ministers to inquire into; and if they, in 
than the Governments I have mentioned, which | their wisdom, determine that it would be for the 
have each, in their turn, possessed Florida and | interest of Spain to part with this province, no 
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foreign nation would have the unkindness to op- 
pose it, nor should any general system be suffered 
todoit. The cunaeap tains mentioned, and which 
were detailed on a former occasion, prove the ac- 
tual value of this country to Spain is small ; and 
if it is supposed that it acts as a protection or fron- 
tier toany other of her dominions, it is a mistake ; 
it may be the means of bringing about a rupture, 
which might endanger the others, but it can never 
be the meansof protecting them. It may, and but 
too probably will, happen, that the seeds of dissen- 
sion sown in that country will spread to others, 
where dissension, but for this, would never have 
been known. If it is believed (and it is hoped it 
will be) that ambition does not direct the views 
of the American Government, then no suspicion 
can be entertained of the sincerity of their decla- 
rations, and its proper weight will, of course, be 
given to their opinions. But even if it was sup- 

osed for a moment, that they were guided by am- 

ition, would it not be wise and prudent in Spain 
to deprive them of all pretext for the further grat- 
ification of this passion, by giving up to them, 
upon reasonable terms, (and upon no other is it 
asked,) a province which is of no use to her, and 
one which must fall into the hands of her neigh- 
bor if she chooses to attack it? This is an idea 
but little connected with the real question; for 
the conduct of the Government of the United 
States leaves no room to suppose that they are 
guided by ambition. The wish to purchase a bar- 
ren and almost uninhabited country could not arise 
from such a passion ; it has its source in the wis- 
dom and prudence of those who view this purchase 
as the best and readiest means of settling present 
disputes, and cf establishing, upon a solid basis, 
future peace and friendship between Spain and the 
United States. 

On the 3d topic, viz. the claims of American 
citizens, little remains to be said, for the subject 
has been discussed in all its various forms; and 
the result is,a difference of opinion between thetwo 
Governments. One or the other must be wrong; 
and, as it is presumed that it is equally the interest 
and the wish of both that the difference should be 
amicably arranged, it becomes expedient to refer 
it to the same impartial tribunal, as the only means 
of accomplishing this desirable end. To this the 
Government of the United States will agree, al- 
though they themselves have paid those who had 
similar claims upon them without a reference, and 
might, therefore, with some degree of propriety, 
insist upon receiving payment in the same way. 

The importance of the foregoing subjects call 
for the serious attention of both Governments, and 
it is believed that, if they are properly investigated, 
no material difference of opinion can exist. Peace, 
harmony, and friendship, it is presumed, are equal- 
ly the interest and the object of both, and justice 
and friendly acts are the only means by which to 
obtain and perpetuatethem. Spaincertainly ought 
not to feel a disposition to treat us unjustly or un- 
kindly,and we ask nothing but what we are willing 
to pay for, or have a right to insist on. 
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date every difference between the two countries ; 
fearing that these are increasing, and that things 
are rushing to a point from which it will be diff. 
cult to recede, in the amicable and honorable man- 
ner in which an accommodation may yet take 
place, as the friend of peace and harmony of the 
two countries, I seize the present moment stil] to 
offer to receive any amicable and reasonable prop. 
ositions that may have a tendency to produce the 
arrangements and cession which we have so long 
and ardently wished. 

Having reason to suppose your Excellency has 
received, by a packet, the same late and important 
intelligence I have of the critical state of things 
between the two countries, you will at once per- 
ceive the reason of my renewing my application 
at this time, and of my so earnestly requesting an 
answer. Your Excellency will, I am sure, be 
convinced that it flows from that ardent desire for 
the peace and friendship of the two countries, 
which has always governed the numerous endea- 
vors have made to preserve them, and which have 
been suchas I trust will impress your Excellenc) 
with the conviction of their having been open, 
sincere, and always with the best intentions. 

I have the honor to be, &c. 

CHARLES PINCKNEY. 
Don Pevro CevaL.os, 
First Secretary of State, §c. 





Mr. Pinckney to Mr. Cevallos. 
Maprip, June 1, 1804. 

Str: Since I had the honor to see your Excel- 
lency, I have received your letter (31st May) on 
the subject of an act of Congress, passed by that 
body, relative to the collection of duties in a dis- 
trict near the Mobile, which you say isa violation 
of the territory and sovereignty of His Majesty. 
and which you request me to transmit to my Goy- 
ernment. It being their practice to send all the 
acts of the session at the end of it, there has not 

et been time for me to receive these acts, nor 
oe I any information or instructions relative to 
this particular business; all, therefore, I can do at 
present is to comply with your request, and trans- 
mit your letter by the first safe conveyance. Per- 


‘mit me, on this subject, to remind your Excel- 


lency, that, on the first intelligence being received 
of the cession of Louisiana, I communicated ver- 
bally to your Excellency and the Prince of Peace 
the contents of an official letter I had received 
from Mr. Livingston and Mr. Monroe, informing 
me that they considered a great part of West 
Florida, as so called by the English, to be inclu- 
ded. Such letter could not have been written to 
me officially by them, without their having been 
so informed by the French Plenipotentiary and 
Government. The price paid is a proof of the ter- 
ritory being considered as extremely extensive, and 
if, as must most probably be the case, these were 
the bounds detailed by the French, it becomes 
undoubtedly a question between the French and 
Spanish Governments, and our own; and for this 


Your Excellency well knows how much and | reason, I shall immediately send a copy of your 
how anxiously I have always desired to accommo- | letter to me to Mr. Livingston, our Minister at 
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Paris, for his information and that of the French | 
Government. It not being the interest of either 
France, Spain, or the United States to differ about 
this or any other questions, I am sure that a little 
examination and moderation will soon accommo- 
date it. Apprehending, however, that your Ex- 
cellency may, from the tenor of your letter to 
me, make this a reason for not ratifying the con- 
vention, or of adding such clauses to it as may 
defeat or delay its ratification, and depending very 
much upon your Excellency’s friendship for the 
United States, and strong sense of the great im- 
portance it is to both our countries to be on the 
most cordial and friendly terms, I again take the 
liberty of recommending to your Excellency to | 
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Your Excellency’s most obedientand very hum- 
ble servant, CHAS. PINCKNEY. 


Don Pepro CevaLtos, 
First Secretary of State, &c. 


Mr. Pinckney to Mr. Cevallos. 


Mapnrip, June 22, 1804. 

Str: Believing it not to be agreeable to your 
Excellency, I probably should not have again 
troubled you either with personal or written ap- 
plications on the subject of the exchange of rati- 
fications of the convention, after having done all 
I could to persuade your Excellency of the policy 
and propriety of sodoing. Ishould have cgntent- 





have the convention ratified as it is, and without | ed myself with having done my duty, and in re- 
addition: this will be to the United States so | questing and urging upon you the necessity of an 
strong a demonstration of the sincere friendship | early and definitive answer to send to my Govern- 
of His Majesty, that I am sure it will be attended | ment; transmitting which, I should then have left 
with the best effects ; whereas, should it now be | to them to decide, as the rights and interests of our 
refused or delayed, or clogged with additions, it | citizens, and the sacred honor and character of 


will serve to increase the irritation and animosit 
of the two countries, and only widen a iedah 
which may now easily be closed. 

The great point for the consideration of our 


our nation, may require. I have, however, just 
received accounts of such a nature, as render it 
necessary or proper I should make one appeal more 
to your Excellency’s love of justice, and to your 


two nations, is simply this: Is it the interest of | wish to preserve the harmony of the two coun- 


both to be at peace and friendship with each oth- 
er? or can a slip of territory, nearly barren, or 
the refusal of the ratifications of the convention, 


tries; and, should this fail, I will then give up the 
idea of our remaining long in friendship and peace, 
and consider it as almost an impossible thing. | 


be an equivalent for the expense and consequences | think your Excellency, in reading this letter, and 
of embroiling two nations which ought so strong- | recollecting circumstances, must view it in the 


ly and affectionately to be united? Your Excel- 
lency, I know, thinks with me on this subject, 
that it is better to conciliate than irritate. Let, 
therefore, the different questions between our Gov- 
ernments be kept separate. On the subject of 
the claims and conventions for their arbitration, 
we have long since agreed to suffer that to be rat- 
ified as it is. This will be a strong proof to our 
Government that Spain wishes peace and friend- 
ship,and relies confidently on the well known good 
faith, honor, and moderation of the United States, 
for an amicable and just arrangement of the lim- 
its. On this subject a new negotiation can take 
lace; it will then be the negotiation of neigh- 
ors having extensive concerns with each other, 
and among whom questions must sometimes arise ; 
but let them be the questions not only of neigh- 
bors, but of friends, and unattended by any cir- 
cumstances to irritate. Do not show the United 
States that you have no confidence either in their 
honor or justice—qualities on which they value 
themselves more than on power or wealth; but 
show to them that Spain, having the most perfect 
confidence in both, will rigidly and honorably ad- 
here to what she has promised, and has no doubt 


the United States will do the same. This is the | 


conduct I wish your Excellency to pursue, and I 


| same light, and will at least appreciate the motives 

| which havegivenrise to it. Beassured that nothing 
but the pressing importance of the subject, and 
the difficulty of amicably receding from the point, 
to which the refusal or delay to ratify as it now is 
will bring us, would induce me to do so. 

To show your Excellency that this opinion is 
too well founded, we have — to do but to 
go back and examine the conduct of Spain for six 
years, and we shall find that, during that time, 
there has been such a series of treatment to the 
vessels, cargoes, and in many instances persons of 
our citizens,as no man could believe, who has not 
an opportunity to examine the archives of our mis- 
sion to this Court. The individual sufferings have 
been incredible, and the property lost of immense 
value. There is scarcely a part or a port of His 
Catholic Majesty’s dominions in Europe and 

| America, that has not been the scene and witness 
| of their sufferings: Sufferings, such as I believe 
'no people ever before endured from a nation to 
| whose coasts they went under the solemn protec- 
‘tion of treaties, the laws of nations, and, in many 
| instances, express royal orders or permissions from 
‘the King. Nor was the unfriendly treatment of 
Spain confined only to the acts of her own subjects 
| while we were in difference with France ; contrary 


think I know the United States sufficiently to be | to the treaty and one principle of the law of na- 


convinced they will meet it with sincerity and 
cordiality. 


| tions, she permitted the French cruisers to earry 
‘in hundreds of our vessels, and proceed to their 


Your Excellency sees by this letter the strong | condemnation and sale in Spanish ports. If your 
reliance I have on your Excellency’s being, upon | Excellency will only throw your eye over the vast 
all occasions, the promoter of the peace and friend- | and melancholy pile of reclamations on these sub- 
ship of the two countries; and on this confidence | jects now in your office, I have no doubt you will 


I have the honor to subscribe myself 





readily confess that there perhaps never existed 
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such a collection of wrongs, sufferings, and dam- 
ages, permitted by one nation toward another, with 
which she professed to be in peace and friendship. 
I will venture to say that it is such as no nation, 
having the same power to assert their rights and 

rotect their citizens as we have, would have so 
ong suffered without some kind of redress. 

And yet, under ali these accumulated injuries 
and sufferings of our citizens, under the breach of 
solemn treaties, of the laws of nations, and in many 
instances, violations of the honor of our flag, what 
has been the conduct of the United States? Al- 
ways mild and moderate, in every step of these 
oppressions and injuries, we have applied for re- 
dress ig the most respectful terms; we have relied 
on the justice and magnanimity of His Majest 
and his Government for nearly eight years, until 
our citizens who were concerned were nearly all 
ruined, such as have been for years personally at- 
tending totheir claims, exhausted in their resources 
and fatigued with the useless attendance and ab- 
sence from their families, have nearly all returned 
to their homes, abandoning to their Government 
their rights and claims, and are now incessantly 
applying to her to see them redressed. Such too, 
has been the serious and formal appeal of the great 
commercial cities on this occasion, so solemnly 
have they pressed it, that it has now become my 
duty to apply in the most urgent manner for a de- 
finite answer, His Majesty will ratify the conven- 
tion as it was made or not ? considering any alter- 
ation at this time as amounting toa refusal. On 
His Majesty’s love of justice alone I rely for such 
an answer as will be agreeable to our Government. 
I entreat your Excellency to reperuse some of the 
letters I have written to you on this subject. In 
these, I intimated to your Excellency the aston- 
ishment of the people of the United States at the 
apparent determination of Spain to consider them 
as enemies. Although many of their acts from 
1796 to 1802 were oppressive and unfriendly, our 
citizens were hopeful they were occasioned by the 
war, and that at a proper time they would be re- 
dressed ; they still, therefore, continued to view 
the friendship of the two nations as a certain thing, 
because they were neighbors; their commerce 
was extensive and mutually valuable; andit was 
impossible for them to berivals. These generally 
being the solid foundations of friendship between 
Governments, our citizens had a well founded right 
to expect a firm and increasing one with the sub- 
jects of Spain. It was, therefore, with great sur- 
prise they viewed their losses and sufferings, the 
neglect of their claims, and their general treatment 
for the last six or eight years. Your Excellency 
will be astonished when I inform you that, on an 

accurate survey by persons who have examined 
them, not one case of seizure or damages in thirty 
has been redressed by Spain. I am sure that, out 
of the applications made on other subjects, the 
proportion of refusals has been as great. It has 
now become almost a regular thing for us to ask 
and to receive refusals toevery application. These, 
added to the impression made on our citizens by 
the conduct of Spain as it respected Louisiana, 
have led to the opinion that Spain really has no 


wish to remain long on friendly terms with us. 
or else why did she so quietly consent to restore 
Louisiana to France, and appear so content that 
the French should have it, and the moment she 
found it was to come to the United States, show 
such displeasure, and do ree in her power 
to prevent it? There can be but one answer, 
whichis, that Spain considered Louisiana, while jp 
the hands of France, as in the hands of her friends, 
and as about to be delivered to those whom she 
did not view as such. I can assure your Excel. 
lency that the whole of our situation and concerns, 
taken together, have led toa point sufficiently im- 
portantfor your Excellency’s interference, because 
with difficulty I shall think your Excellency is not 
a friend to the United States, or that you wish to 
see any serious difference with us. At the same 
time, I do believe that on the present moment jt 
depends to prevent these differences ; for Iam sure. 
if this convention is returned without being ratified 
as itis made, and ratified by our Government, that 
it will, perhaps, afterwards be too late for us to 
benefit by your Excellency’s friendship and inter- 
ference. I wish to speak with candor and friend- 
ship to your Excellency, because I well know the 
temper and disposition of our country and its Goy 

ernment, and the manner in which they have re. 
ceived the losses and injuries they have sustained 
from Spain for the last six or eight years. I am 
certain they will consider the refusal to ratify, or 
to give an answer, or the throwing of obstructions 
in the way so as to postpone it, as such evidence 
of hostility on the part of Spain as to put an end 
to all further amicable discussion. 

The questions of our claims on Spain, and the 
convention to arbitrate them, are of an old date; 
they existed long before any question respecting 
Louisiana arose. In point of priority, they ought 
to be the first attended to and settled. It is for 
that purpose, therefore, I have so earnestly soli- 
cited your Excellency to use your powerful and 
well merited influence to have the convention 
ratified as it is, as that will open the way to the 
peaceable and friendly arrangement of the other 
question respecting the limits of Louisiana—a 
question totally separate and distinct, and which, 
having originated from our purchase from France, 
becomes a question which France must arrange 
between Spain and us; she is bound in honor and 
justice, no less than in interest, to do so. For 
this purpose, I have officially applied to the French 
Ambassador here, and, have sent a copy of your 
letter to Paris, to be laid before the French Gov- 
ernment. But I again entreat your Excellency 
not to let this be given as a reason for refusing to 
ratify the convention. It is because I believe that 
this will be the sole mode of amicably arranging 
all our other differences, that I so earnestly press 
it upon your Excellency, and because [ also be- 
lieve that, in the present state of things, the re- 
fusal or delay to answer will be the means of put- 
ting a close to all further amicable discussion. 

With sentiments of the most profound respect, 
I have the honor to he, &c., 

CHARLES PINCKNEY. 
Don Pepro CevatLos. 
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- ultimo, in which you have thought proper again | which I refer, 1 proved to you, in the most solid 


oon 


Ar 
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- to urge the immediate ratification of the conven- | manner, supported by the opinions of the most 


tion coneluded on the 11th August, 1802, for in- | eminent jurists in the United States, that, accord- 
demnification of the losses, damages, and injuries | ing to the convention concluded between France 
sustained during the last war, in consequence of | and the United States the 8th Vendemiaire, year 


the excesses committed by individuals of both 


| nations against the law of nations or the existing 


treaty. In answer, I can do no less than begin b 


stating to you that it appears extraordinary enoug 


that you should consider any delay in the ratifi- 
cation of said convention, on the part of the Span- 
ish Government, as a wrong done to your Gov- 
ernment, when that of the United States had 
taken up almost two years in the examination 
before the ratification on her part; during which 
time, if any injuries have resulted to the interest- 
ed, either Spanish or Americans, they are cer- 


9, it could no longer be doubted that the United 


States had not the smallest right to exact indem- 
nities from the Government of Spain for the in- 


juries done by the French privateers on her coasts 


and in her harbors. To these incontrovertible 
reasons may be added that which results from 
the ninth article of the Treaty of 30th April, 1803, 


‘between the United States and France, relative 


to the cession of Louisiana; from which article, 
it evidently results that the French have satisfied 
the Americans for the injuries in question. There 
is no reason, then, why there should be retained 


tainly not to be attributed to the Government of | jn the convention which is to be ratified an article 


| Spain. On her part, there always has existed the | by which the United States reserve a right which 


Aha uaa 


_ greatest desire to terminate, in a friendly manner, | they certainly have not, inasmuch as they have 


the question of indemnities, which are the object | already received competent satisfaction from 


_ of the said convention; and His Majestv is dis-| France. Under these circumstances, the sup- 


| posed to ratify it, but under certain limitations or | pression of the beforementioned article takes no- 


_ conditions, which will in no wise alter the mate- | thing from the essence of the convention; nor, in 


rial part of the convention, and which cannot be 
displeasing to the United States, since they ema- 
nate from the sacred principles of the justice, 
peace, and friendship, of the Governments on 


reality, can it be called a suppression which re- 
moves an article that has become notoriously and 
absolutely null from its own nature. 

The third condition, entirely conformable to 


which it is founded. _ ure) 6 _ | the pacifie desires of the United States, is that 

The first of the said conditions is, that a time | which requires the revocation of the part of the 
should be designated within which notice may be | act of the Congress of the said States, approved 
given to the subjects of His Majesty, who have | on the 24th February last, which has manifestly 


reclamations to make to the Commissioners who | violated the rights of the sovereignty of His Ma- 


are to be appointed, and to enable them to pre- | jesty, by empowering the President to exercise 
pare the documents necessary for establishing | authority and establishing custom-houses within 
theirclaims. The reason of this condition is very | a territory which belongs to the Crown of Spain. 


obvious, and its necessity proceeds from the slow- 
ness of the American Government in ratifying 
the convention, for it is evident that the reclama- 
tions of the Spaniards and Americans respectively 


| 
cannot be made, unless each Government should | 


notify the persons respectively interested to bring 
forward their demands; and the Spanish Govern- 
ment has not been able, nor ought it to have cir- 
culated such notices, being in doubt whether the 
American Government would or would not ratify 
the convention—a doubt which, in the session be- 





His Majesty being, as he is, persuaded, that 
through a mistake only could there have been in- 
troduced into the said act the expressions which 
assail the rights of his sovereignty, does not doubt 
that the United States will give, in relation to 
the said act, those explanations which may be 
most conformable to the justice he claims, and 
the most conciliating and respectful to the rights 
of his Crown. 

Under these three conditions, His Majesty is 
disposed to ratify the convention of the llth 


fore the last of Congress, had increased to such | August, 1802; conditions which, as I said before, 
a degree, as almost to make it evident that it | do not alter either the nature or the essence of it; 
would not be ratified; the general report being | for the first of them is nothing more than that a 
that the Senate cf the United States had rejected | certain time should be allowed for His Majesty’s 
it, which prevented the anticipation of any notice | subjects to receive notice that the convention 
for the government of the Spaniards interested. | was agreed on, and that he was prepared to sup- 
The second limitation or condition, founded on | port their claims; the second relates only to the 
the most rigorous justice, is, that the sixth article | suppression of an article which is null in itself; 
of the said convention, which relates to the inju- | and the third emanates from the necessity of pre- 
ties done by French cruisers to American vessels, serving that respect which Sovereigns recipro- 
on the coast and in the harbors of Spain, should | cally owe to each other. 
besuppressed. This article was inserted, because | Besides what relates to the ratification of the 
itwas made a question whether Spain was or | convention of the 11th August, you go on in your 
was not responsible for the said injuries and dam- | beforementioned note to accumulate complaints 
ages. You sustained the affirmative, and I the | which, although they have no connexion with the 


Sth Con. 2d Ses. —42 































































+ Oe Lb VAT KS SES ie ey 
cella Si ar mirgtss esd rash Soa a 










me Nn 


negara. 


Re heeeaticmerentneras seer ett ee 
SS IS 


i P 
pod 








1315 APPENDIX. 1316 


en 


Relations with Spain. 





————. 














Be Re Re ee 
mander of our squadron in the Mediterranean, fo; 
his own notice and government, and that of 4) 
the American merchant vessels he may meet. 

I confess, after the style of your Excellency’, 
letter of the 3lst May, on the subject of the late 
law of Congress, and the manner in which yoy 
annex to the ratification of a convention you you. 


present affair, I have not been able to pass unno- 
ticed. You say that Spain having opposed her- 
self to the alienation of Louisiana, proves little 
attachment or friendship on our part towards the 
United States; but if you had made the proper 
use of your logic and policy, (politica,) you would 


have drawn from this action, the certainty. of fae on ' 
which I do not dispute, very different conclusions. | self had signed, the humiliating conditions of oy; 
Government previously suppressing a claim of 


It is not uncommon that the Governments, ns t 
most united by system and by interest, suffer dis- magnitude, and which they consider as , 
| 





cordances arising from the vicinity of their terri- | point of national honor, and also of repealing ay 
tories; nor is it uncommon that those which | act lately passed with all the deliberation ani 
know the importance of peace, and the facilities | solemnities prescribed by our Constitution, | see 
there unfortunately are by which it may be dis- little hope of an amicable accommodation, par. 
turbed, should avoid an approximation of their | ticularly when I tell you that, in my two last des. 
territories. The views of Spain have been sound | patches, lately received, I am charged by my Gov. 
and political, and decently manifested; and if | ernment to repeat to your Excellency, that not one 
you had drawn your deductions from this view of | shilling of the property claimed by the citizen: 
the subject, you would have honored not less the | of the United States trom Spain for French spolia. 
talents than the just and friendly iatentions of | tions, within the ports and territories, or on the 
the King my master. coasts of Spain, has ever been relinquished to, 0; 

As to the rest, it does not appear to be in con- | paid, or provided for, by France, in any mode, o: 
formity to a conciliating spirit, which is that | even claimed from her; her provisions havin 
which you say animates you, to recapitulate old | been all for other claims arising elsewhere, ani 
complaints for wrongs which Spain did not com- | totally distinct from these ; and further, that the 
mit, and complaints for wrongs which are com- | United States are determined, at every risk, never 
pletely done away; France having given satis- | to abandon this claim. 
faction for the damages occasioned by them. I earnestly repeat my request to have your Ey. 

I renew to you the testimonies of my constant | cellency’s answer as soon as possible; and an 
esteem and consideration, and pray God to pre- | with much respect, your Excellency’s obedien: 
serve your life many years. and very humble servant, 

PEDRO CEVALLOS, CHARLES PINCKNEY. 
Don Pepro Ceva.tos, 
First Secretary of State, ¢c. 





Mr. Pinckney to Mr. Cevallos. 


Mapnrip, July 5, 1804. 

Sir: I shall proceed without delay to give your 
Excellency that decisive answer to yours of the 
2d, and to take those definitive measures which 
my instructions and duty now make necessary ; 
but before I do so, and in order to be correct, I 
wish your Excellency to say whether I am to un- 
derstand your letter in this sense; that if the sec- 
ond condition, which respects the suppression of 
the claims for French spoliations, within the 
Spanish territory, and the third, the repeal of the 
law passed by Congress in February, are not 
agreed to, His Majesty will not ratify the con- 
vention. I request your Excellency merely to 
answer me this question; and if you answer me 
affirmatively, that is, that His Majesty will not 
ratify without those conditions, then to return me 
the ratifications and papers prepared and sent you 
some time since to Aranjuez. 

I wish to have your Excellency’s answer as 
quickly as possible, as on Tuesday I send a courier 
with circular letters to all our Consuls in the 
ports of Spain, stating to them the critical situa- 
tion of things between Spain and the United 
States, the probability of a speedy and serious 
misunderstanding, and directing them to give no- 
tice thereof to all our citizens, advising them so 
to arrange and prepare their affairs as to be able 
to move off within the time limited by the treaty, | of the critical situation of affairs between Spaio 
should things end as I now expect. I am also|and the United States, with an anticipation cer- 
preparing the same information for the com-! tainly not called for by the spirit of conciliation 





Mr. Cevallos to Mr. Pinckney. 


Jury 8, 1805. 

Sir: I have received your letter of the 5th in- 
stant, in answer to mine of the 2d, respecting tl: 
ratification of the convention concluded on th 
llth August, 1802, and having given an accoun! 
to His Majesty of the terms in which it was con- 
ceived, it could not but appear to him little con- 
formable to the friendly relations between th 
two Governments, which you have it in charge 
to promote on the part of the United States, and 
which His Majesty takes every occasion on his 
part to encourage. ; 

In the midst of a discussion which is itself a 
proof of the sincerity and real disposition will 
which it is wished to terminate the question 0! 
reclamations which are the object of the said cou- 
vention, when I presented to you the motive: 
there were for desiring to add in the ratification 
two or three circumstances which do not alter 
the substance of the convention, nor take any- 
thing from its object, it is not possible to compre 
hend the motive for your breaking out in the de: 
cisions, not to say threats, contained in your saic 
letter, nor why you should proceed, as you say 
you will, to instruct the Consuls and command: 
ants of the vessels of your nation to give notice 
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| the United States had suspended the ratification 
_of the convention which now occupies us, the 


a 


_ American Government would do no less than to 
- take them into consideration. In the meantime, 
_ you, without entering into an examination of | does not require greater force than it has itself, if 


+ to proceed to these extremes, which are incom- 
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which you say animates you. It is not easy to the conclusion of the convention, which, however, 
conceive how your instructions can authorize you left both Governments at liberty to ratify it or not, 











and, consequently, although an effort should be 

made on the part of one of them to suspend the 
ratification, it could not give place to well founded 
complaints on the part of the other, on the ground 
that it prevented their subjects from establishing 
their claims, because a recourse was always to be 
had to the tribunals, which was what was rigor- 
Minister of His Majesty should have proceeded | ouly due to them, and the prevention of which 
in the manner you have now done, what opinion | could alone give cause for such complaints. But 
would the Government of the United States have | leaving this apart, as it is not the point in ques- 
formed? They ought to have believed, and they | tion, let us examine what are the motives which 
surely would have believed, that the Minister of | could have given rise to your proceedings: hav- 
His Majesty had exceeded his instructions, and | ing seen my letter of the 3d instant, none other is 
that his Government could not have authorized a | perceived but what arises from the second and 
proceeding so extraordinary. Almost two years | third limitations under which I told you His Ma- 
the Government of the United States deliberated | jesty was disposed immediately to ratify the con- 
whether they ought, or ought not, to ratify the| vention. But if youexamine them as they ought 
convention, and you pretend to find it extraordi- | to be examined, you will see that the suppression 
nary, and not only extraordinary but disrespectful | of the sixth article does not alter the essence of 


tible with the present state of a negotiation 
hitherto conducted in terms the most conciliating, 
If,in the year 1803, during the session of Con- 
ress, When it was notorious that the Senate of 


| to the United States, that the Government of | the convention, since, as that article neither grants 


nor denies the right which may belong to the 
Americans, by reason of the injuries occasioned 
on the coasts, and in the ports of Spain, by French 
privateers, but leaves it such as it is, it is clear, 
that by its insertion in the convention, that right 


Spain should manifest the difficulties which oc- 
cur, supporting itself on the principles of the most 
rigorous justice, and promising itself that the 


them, without transmitting them to your Gov-|ithasany. We have discussed this right both 


ernment, consider them as a sufficient reason for | before and since the formation of the convention. 
terminating all discussion respecting the ratifica- | | have demonstrated to you that such a right does 
tion, and to designate Monday as a time for a | not exist, by arguments which I have not yet seen 
final answer, to be conceived in the precise terms, | combated. I have shown you that if there had 
yes or no; as if such a peremptory answer could | been any, it ceased to exist after the convention 
be demanded on controverted points, and respect- | between France and the United States, concluded 
ing some of which I have not yet had the honor | on the Vendemiaire, 9th year; France hav- 
of seeing a single reply from you. The King | ing giving satisfaction for it, not by paying money 
cannot persuade himself that such language is | as you seemed to suppose I had said, when you 








conformable to the moderation which he appre- | replied to me that the United States had not re- 


ciates in the American Government. ceived acent from France on account of these in- 
The peace of two nations, whose reciprocal in- | juries, but by way of compensation and of con- 
terests require a good understanding, is an object | ciliation, which is as legitimate a mode of dissolv- 
too important to be committed so lightly; and it | ing obligations as payment itself. I have sent 
is not to be believed that the Government of the | you the opinions of the most eminent jurists of 
United States will think differently, who, without | the United States, conforming entirely to my 
doubt, have not forgotten the repeated proofs of | mode of thinking, I have told you of the positive 
friendship which the Government of Spain has | answer of the Ambassador of France, (Bonaparte,) 
given them from the commencement of their in- | that satisfaction was given for the injuries for 
dependence, that it distrusts the integrity of a| which the United claimed compensation from 
Government which it hasso often found ready to | Spain; and my last letter of the 5th of October, 
hear with impartiality, and to decide with justice | in which I stated all this to you, has had no re- 
and with generosity, on all kinds of reclamations. | ply or answer. There is then a well founded 
The convention, whose ratification now occu- | reason for believing that the American Govern- 
pies us, originated in the desire of both Govern- | ment is persuaded that such a right does not be- 
ments to terminate speedily the question of the | long to it, and it is not proper to leave in a treaty 
claims of individuals of both nations, for the re- | which is to be ratified clauses relative to rights, 
ciprocal injuries which are mentioned init. These | satisfied or renounced, especially when, by their 
claims always could have been, and can now, by | insertion in a treaty or convention, they do not 
the nature of them, be brought forward in the cor- | acquire, as I have said to you before, either force 
responding tribunalsof each country, respectively, | or validity. 
and be decided according to the law of nationsand | The second condition, which you consider in- 
the existing treaties, as being the law of both coun- | decorous and humiliating for the United States, 
tries; but it was wished, by means of the conven- | appears to me to be quite the contrary. His Ma- 
tion, to give the greater facility and promptitude, | jesty is persuaded that the intention of Congress 
y forming a commission which should decide | has not been to usurp the rights of his sovereignty. 
upon them in the manner therein stated. After | He has not, nor does he, demand the revocation 
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of the act nor of its provisions, which relate to 
the internal regulation of the country, but a satis- 
factory explanation of the clauses of the eleventh 
section, which impinge the rights of the Crown 
of Spain. You say that this is irrelevant to the 
uestion, and relates to pretensions which the 
nited States separately establish. I do not know 
what these pretensions can be respecting territo- 
ries which indubitably belong to His Majesty; 
but I know that, although it should be supposed 
there might be such pretensions, the wrong would 
still exist, it having disturbed the pacific posses- 
sion in which His Majesty finds himself, to legis- 
late and exercise authority over the said territo- 
ries: and, from its nature, demands that a corres- 
ponding and satisfactory explanation, preliminary 
to all discussion whatever, should be required. 
Be pleased to recollect the arguments and the 
vigor with which the members of your Govern- 
ment exclaimed when they saw themselves de- 
prived of the deposit at New Orleans by the act 
of a Spanish agent; and you will see how a Gov- 
ernment which values its honor, must resent 
being despoiled of its rights. Recollect, also, that 
the United States had immediate recourse to the 
King, my master, desiring that, in the first place, 
the deposit at New Orleans should be restored, 
and that, afterwards, any difference or transaction 
which might exist between the two Governments 
should be discussed. His Majesty acceded to it 
with that justice which characterizes him, and, 
in the same manner, now hopes and confides that 
the United States will desire to give the most 
satisfactory explanation respecting the offensive 
expressions which are founded in the said act. 


Reflections of this kind ought, in my opinion, 
to have appeared to you worthy of the attention 
of your Government, and ought to have induced 
you to have transmitted them to it without pro- 
ceeding to the extremes of which your said letter 
treats, which, in truth, do not correspond with the 
pacific desires of which you have always spoken. 


Under these circumstances, the King, acquaint- 
ed with your determination of terminating every 
ulterior explanation relative to the convention, 
and not being able to persuade himself that the 
Government of the United States has authorized 
the part which you have thought proper to take, 
has resolved to despatch an extraordinary courier 
to the United States, and by this means to make 
that Government acquainted with the state of the 
negotiation, renewing the observations made in 
the discussion, manifesting the moderation, the 
conviction, and the conciliating manner with 
which this Government has proceeded, and leav- 
ing that of the United States, on seeing your let- 
ters, to judge of the said affair. If they have 
reciprocated the friendly disposition of the Gov- 
ernment of Spain, His Majesty flatters himself to 
terminate, by this means, the actual difference 
which is, from its nature, very far from arriving 
to the extremes which you suppose it has arrived 
at. I reiterate, &c. 


PEDRO CEVALLOS. 
Cuares Pinckney, Esq. 


Mr. Pinckney to Mr. Cevallos. 


Jury 14, 1804, 
Your Excellency asked me if I would put unde; 
my signature the request to have the original ratj. 
fication and forms of exchange, which I sent pre. 
pres to you, returned to me, as your Excellency 
as refused to ratify except on conditions totally 
inadmissible; and also the notice I gave you that 
I was, in consequence thereof, preparing to leaye 
Madrid and return to the President and Congress 
of the United States; and that, when I had pre. 
pared and arranged my affairs, and could fix g 
day, I would send for my passports. Your Excel. 
lency will please to consider this letter as comply. 
ing with your desire. And as I shall leave Mai. 
rid shortly, the respect 1 owe my Government, 
and the opinion of others, make it necessary for me 
to state with moderation the reasons which com. 
pel me to do so. 
1 must refer your Excellency to the letters which 
I have written to you, for the last two years, on 
all the various subjects of complaint we had against 
the conduct of many of His Majesty’s official ser. 
vants in his dominions both in Europe and Amer. 
ica, and on the claims arising therefrom ; and they 
will show, not only with what justice, but with 
what mildness and real friendship these claims 
and complaints have been urged. After the sign- 
ing the convention, one made entirely in favor of 
Spain, by postponing, for the present, the arbitra- 
tion of the French claims, and the point of hold: 
ing the session of the commissioners in Madrid, 
instead of any part of the United States,as I wish- 
ed, supposing it would be the means of laying 
the foundation for an amicable arrangement 0! 
all our differences, the tenor of my letters was 
ever peculiarly mild and friendly. I heard, dur- 
ing this time, of many acts of the Spanish Gov- 
ernment with surprise, but forebore to express it 
under the idea that they would soon see their true 
interest incordially meeting our friendly advances, 
I rejoiced when circumstances permitted the Gov- 
ernment of the United States to ratify the conven- 
tion, partial‘as it was, because in that I thought | 
perceived the hope of permanent peace; it was, 
therefore, with pleasure I hastened to communi- 
cate the event to your Excellency, not doubting 
that my communication would have been met 
with equal cordiality. On presenting, however, 
the ratification for exchange, my concern was 
equal to my surprise at finding not only a hesita- 
tion, but what appeared to me a determination. 
bysomemeans, toavoidit. Inconsequence of this. 
I have used every exertion in my power to pro- 
duce the ratification; no proper means by personal 
application to those whose influence [ thought 
ought to have been exerted in its favor, or by let- 
ter, were left untried. My letter of the Ist June 
will always remain an unanswerable proof of the 
amicable spirit with which I urged the measure, 
and of my conciliatory efforts to prevent your 
making the limits of Louisiana a condition to the 
ratification. It was written in consequence 0! 
your letter of the 3lst May, which plainly dis- 
covered to me that it was in vain to Sent either 
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- has humbled, but which, to t 
- of the United States, will not certainly be very 















for a ratification, or for anything like friendship, 
or scarcely peace, from Spain. I sawat once, that, 
if she could bring herself to speak in a style so 
authoritative and improper (not to say more of it) 
of the act of a Government as much distinguished 


s 8 
for its justice and honor as for its moderation, she 


' must be averse to every approach which could 
 jead to an accommodation. 
plainly call the act of Congress of which you speak 
an outrage and an insult to His Majesty’s sov- 
' ereignty, endeavoring to smooth it over by saying 
_ you hoped the President and Congress were not 
- aware of what they did; adding, thereby, the re- 
_ proach of precipitancy as well as ignorance of 


In this letter you 


their rights and duties; and concluding with say- 
ing, in very direct terms, that such a law lessens 
their good name—language that a monarch may 
hold to his vassals, or a country to one which she 

he unbroken spirit 


pleasing. : 
As much as this extraordinary letter of yours 


_ astonished me, and will, lam sure, my Govern- 
_ ment, and notwithstanding its style and manner 
_ were alone sufficient to justify my present mea- 
- sures, lagain attempted to produce a reconcilia- 
_ tion. From the long standing of most of our 
- claims, and the multiplicity of your Excellency’s 
_ avocations, I supposed it not impossible you might 
_ have forgotten a number of them, and that the 


really dangerous and critical state of things did 
not strike you, or, (to speak plainly,) unless your 
aim was war, you would not take the irreparable 


Fi step of rejecting the only means which appeared 


likely to prevent it; in which rejection, whilst it 
added unspeakably to our wrongs, our Govern- 
ment could see nothing but determined enmity on 
the part of Spain. Wéitha view, therefore, to pre- 
vent your Excellency from taking this step, I made 
another conciliatory effort, and wrote my letter 
of the 22d June, in which I gave you a summary 
view of our situation, urging, in the most friend- 
ly terms, the necessity of ratifying the convention, 
and leaving the other questions to future amica- 
blearrangements. Extraordinary and unexpected 
as was the language and tenor of your letter of 
3lst May, this of 2d July still more astonished me. 
In answer to the application of our Government, 
merely to exchange the ratification, you have ven- 
tured to dictate two previous and degrading con- 
ditions; the former desiring the total suppression 
of our claim for French captures and spoliations 
within the territory and on the coast of Spain, 
and condemnations by the French Consuls with- 
in the ports of this kingdom—a claim as great, or 
greater than that provided for by the convention ; 
one equally just and binding, and which I have 
repeatedly had it in charge from my Government 
to say to you never was relinquished to France 
in any manner, or for any consideration, nor pro- 
vided for by her, nor included or spoken of in any 
settlement with that Power, but, on the contrary, 
always was, and is still, considered by the United 
States as a point of national honor which they 
never will abandon without an arbitration or an 
equivalent; and your Excellency must know that, 
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by our agreeing to the suspension of this article 
in the convention, we should abandon the claim, 
for certainly this is what you meant and repeat- 
edly called for. To the degrading and humilia- 
ting condition of our previously abandoning and 
suppressing this claim, you have added another 
still more so if possible. Instead of mildly and 
amicably applying for some equal and friendly 
mode to ascertain the limits of Louisiana, you 
have at once proceeded to determine them your- 
self; and without leaving to the American Gov- 
ernment either the time or a mode to show, or to 
endeavor to show, that they are right, you have 
undertaken to decide in your own case; and have 
not only authoritatively called upon them, in your 
letter of the 3lst May, immediately to revoke a 
part of a solemn act of their Legislature (your 
words being “que revoque la parte del acto,”) but 
have in that of the 2d of July, ventured to make 
it another condition, on which alone you will con- 
sent to ratify a convention signed by yourself, and 
which you had always acknowledged that His 
Majesty was bound in honor and justice to con- 
sent to. 

I have repeatedly told your Excellency that, as 
to the two questions of abandoning the French 
claims, or consenting to anything to affect the 
limits of Louisiana, my instructions are as positive 
as possible never to abandon the one, or enter into 
any contract, or even negotiation, respecting the 
other. The measure, therefore, of my sending 
these conditions to the United States, which you 
mention, and waiting for their reply, was not only 
wholly improper, but would have been contrary 
to my instructions, which were by every possible 
means to expedite the ratification. 

I well know that it is utterly impossible for 
your Excellency, without having been there for 
some time, to be acquainted with the sentiments, 
character, or feelings of the American people, and 
being so, that you may doubt the correctness of 
the opinions I give; but, be assured, there is not 
a man in the United States, or its Government, 
who will not consider the refusal to ratify except 
on such conditions as you proposed, and the very 
proposing them as a national indignity, and expect 
from me, the depositary of their views and public 
honor here, the measure I mean to take. It is as 
much the duty of a Minister to assert the rights 
of his nation, and to refuse to receive or discuss 
degrading or affrontive propositions, as it is to pro- 
mote mutual harmony and good understanding. 
Your Excellency says that the measures I now 
pursue are not consistent with my usual and for- 
mer friendly professions; to which I reply, that it 
is with much concern I have observed that your 
Excellency’s conduct, for the last twelve months, 
and since the cession of Louisiana, has been very 
little conformable to the amicable sentiments you 
now wish me to believe you possess; whilst mine 
you well know, have always been sincere an 
active in endeavoring to conciliate and preserve 
peace. My Government is informed of all that 

has passed, and will be of all that is now doing, 
and are the best judges. Your Excellency had 
it, however, in your power to show whether your 
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professions were sincere, by never making these 
propositions, because you were long told, before 
you did make them, how extremely inadmissible 
and improper they would be considered, or after 
they were made, and you found the humiliating 
light in which they were viewed, by withdrawing 
them, and consenting to ratify the convention, 
extending the time for receiving the claims to six 
or eight months, or to twelve months, as I told 
you you might, and I even proposed it to you. 

In speaking of striking out the sixth article, 
your Excellency does not appear to me to be 
aware of the nature of the proposition you have 
made; in remarking on this subject you say, “que 
la supresion del articulo 6, de la convencion en 
nada altera la esencia de esta, pues como en dicho 
articulo no se concede ni se niega el derecho que 
puede competir 4 los Americanos por razon de las 

rjuicios ocasionados en las costas y puertos de 
Espafia, por los corsarios Franceses, serio que se 
dexa subsistir tal qual es para lo sucesivo: es claro 
que por su insercion en la convencion no adquiere 
mayor fuerza que la que puede tener por si solo si 
tiene.” ‘Your Excellency certainly knows that it 
is an established principle of the law of nations 
that, in framing treaties or conventions, which 
have for their object the continuance of peace, or 
the accommodation of differences, all points or 
claims for injuries or damages, which are intended 
to be reserved, must be mentioned, or otherwise 
they will be considered as relinquished; and this 
Was my reason for inserting it in the convention. 
Our object in framing that instrument was, the 
ae settlement of all differences arising from 
spoliations on our trade, contrary to treaties and 
the law of nations, and for which we hold Spain 
liable. Had we, therefore, said nothing about the 
French captures or condemnations within her ter- 
ritories or ports, or should we now agree to strike 
out the sixth article, there is not a man who knows 
anything of the law of nations, who will not in- 
stantly say that we had abandoned them; and if 

our Excellency was not convinced of this, why 
co you so perseveringly endeavored to suppress 
it? 

By the law of nations, “a monarch cannot, in 
honor, refuse to ratify a convention made by a 
Minister with full powers, unless it can be proved 
that the Minister had remarkably and openly de- 
viated from his instructions, or the monarch has 
some other very strong reasons for so doing, but 
they must be very strong.” Now, according to 
this principle, I deny positively, from your own 
statement of the conditions, that His Majesty has 
any sufficiently strong reasons to justify the not 
ratifying this convention: it cannot be because 
you made it contrary to your instructions; for 
you are now, and were then, his first Secretary of 
State, and signed it under his own eye, and in 
his own palace: neither can it be on account of 
the suppression of the sixth article; for all that 
can now be known about it was known then, and 
the relinquishment to France of other and totally 
distinct claims, of which you speak so much, and 
without the least weight, was as much in exist- 
ence as it is now: for that convention was made 
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in 1800, two years before the present; nor would 
it be considered, by the law of nations, a very 
honorable thing to refuse the ratification on {he 
ground of a small part of one of the Floridas 
which, you say, Congress have encroached upop, 
when it is well known that the whole value of 
both the Floridas would not cover the clair 
which this convention is intended to provide foy. 
To endeavor, therefore, to get rid of the ratifica. 
tion, on account of a dispute about a small s\ip 
of those colonies, will not, I suppose, be viewed 
by our Government, or any neutral or impartial 
one, as that honorable right which, according ty 
the law of nations, can alone justify a Power iy 
refusing to ratify a convention formed by a Min. 
ister fully authorized. Having high respect {i 
His Majesty’s honor and justice, 1 am very un. 
willing to believe he could have authorized yoy 
to refuse to ratify the convention on these grounds 
or to hold such language, or make such demands 
of the United States, as they have, upon all ocea- 
sions, manifested great respect for his person ani 
Government. Be assured that our own wouli 
have regarded the refusal alone with great seri- 
ousness; but coupled with these degrading conii- 
tions of totally abandoning the French claiins, by 
the suppression of the sixth article, and, as it 
were, commanding the repeal of a law of Con- 
gress without allowing us time to consult and ex- 
amine or defend it, are so high an indignity, that 
1 am convinced, had I not determined to refuse all 
discussions upon the subject of admitting them as 
conditions of the ratification, as well as to be the 
instrument of transmitting them to my Gover- 
ment, and, finding you insisted on it, had I not 
also immediately determined to leave Madrid, ani 
put an end to all discussions on the conditions 
proposed here until the President’s pleasure be 
known, I should not only have met with his dis- 
approbation, but that of every man in a country 
where every individual feels himself personally 
interested in the honor and character of his Gov- 
ernment. 

The case your Excellency quotes of the Intend- 
ant of New Orleans does not apply; that was a 
flagrant breach of a solemn treaty, and depriva- 
tion of a right secured by that treaty, and daily 
used, and indispensable to a numerous portion of 
our citizens, which, as your Excellency well 
knows, was the reason why the Senate did not 
ratify the convention during that session, and was 
the cause of the inevitable delay that took place, 
and for which a Spanish agent was blameable, 
whom your Minister declared instantly to our 
Executive had no authority to do so: while the 
law you complain of is the act of a Government, 
so constructed as that it is impossible for them to 
proceed without that due examination which is 
necessary to prevent precipitate, and generally 
leads to just, decisions of a Government, as re- 
markable for its attention to the rights of toreiga- 
ers as to those of their own citizens; and which, 
no doubt, will be able to maintain the propriety 
of any law it has passed, by strong and unanswer- 
able arguments. And here let me remark to your 
Excellency, that it was not on account of the 
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time you may have taken to answer my first ap- 
lication to ratify, that I objected, and wrote my 
etter of the 5th of July; tor if you had taken 
much more, although I should not have consid- 
ered itas worthy of Spain to think of a revenge 
of that kind, for the unavoidable delay the con- 
vention met with in the Senate, on account of 
the shutting the deposit of New Orleans, yet I 
should have waited some time longer ; but it was 
to the answer itself of the 2d of July, when made, 
and to the refusal to ratify, except upon the de- 
grading conditions you annexed, which I objected 
to; and it is upon this answer, and this alone, 
that I grounded my proceedings. 

Believing, as 1 solemnity do, that when the re- 
fusal to ratify, except on these degrading condi- 
tions, be made known in the United States, this 
affair cannot be amicably arranged without such 
sacrifices or concessions, on the one part or the 
other, as no people having a national character to 
support will be ready to make; and as I am sure 
we shall not, there appears to mea great proba- 
bility of a misunderstanding; and, so believing, it 
is my indispensable duty not to conceal it from 
the citizens of the United States in the ports of 
Spain, who are, or may be, interested, and indeed 
are always applying to me on the subject of the 
convention, well knowing it was the only mode 
to preserve friendship or peace between the two 
countries. The same duty required of me a simi- 
lar communication to the commander of our ships 
in the Mediterranean, for his notice, and of that 
of our merchant vessels, that they should, using 
their own discretion, avoid making too free with 
the Spanish ports or coasts, during the state of 
uneasiness and uncertainty which now exists. 
This indispensable part of my duty your Excel- 
lency seems, improperly, to feel as a menace, 
when a moment’s reflection should have con- 
vinced you it was a duty I could not avoid. 
How, indeed, was it possible to neglect it? or 
what other opinion can we form, but that. when 
the United States see the convention returned, 
and with conditions so humiliating and inadmis- 
sible, they will give up all hope of payment here, 
and, however unwillingly, still be inevitably com- 
pelled to seek some mode of paying themselves ? 
Having this view, therefore, of the business, how 
unpardonable would it have been in me not to 
warn our citizens of it, and prevent their being 
lulled into security, and surprised at a moment 
when they least suspected it. 

Your Excellency complains of my fixing a 
short day, and requiring a positive answer. The 
reasons are obvious; you were to leave Madrid 
with the Court in a short time. It was at least 
three months since you knew that the convention 
was ratified. for I have a right to believe you 
knew it before I did; you had, therefore, full time 
to consider it; and as my former experience had 
convinced me, that, on a question not agreeable to 
you, it would be difficult for me to obtain an an- 
swer for a long time, the proposing of these con- 
ditions, and my public duty, made it necessary for 
me sadiedintel to know, and that in the shortest 
time possible, if you would ratify or not without 
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them ; and, certainly, after the manner in which 

you treated our Government, in your letter of 
the 3lst of May, and that of the 2d of July, your 

Excellency could not expect any other conduct 

on my part. There was another reason which 

gave me a right to consider all discussions on the 
conditions as out of the question, which was, that 
my two letters in June, copies of which I send 
here annexed, had anticipated the question of the 
conditions proposed, and had shown you the im- 
possibility of my suffering them to be incorporated 
into the ratification; and this was done before 
you formally proposed them, as [ had received 
notice you intended it, and endeavored to prevent 
your doing so. 

* In all the differences between Great Britain 
and France, the United States have uniformly 
maintained their rights with a firmness that has 
done them honor, in the opinion of every nation ; 
and, as I have often told your Excellency, it is 
not now to Spain, or any other country, they will 
yield them. My letter of the 22d of June, and 
the previous friendly one of the 1st of June, (both 
of which I annex, and desire your Excellency, in 
any use you may make of them, to consider as a 
part of this,) while they state the sufferings of 
our citizens, and the wrongs the convention is 
intended to remedy, will, at the same time, show 
my unwearied exertions, and the mildness with 
which I attempted to persuade your Excellency 
to ratify it. 

In speaking, as your Excellency does, that it is 
general in all countries, on questions of this kind, 
to resort to the ordinary tribunals, I only remark, 
that your Excellency well knows how painful it 
has been to be continually representing the suffer- 
ings and losses of our citizens, and the delays 
attending their applications to the tribunals here ; 
delays of such an extent, as to impress them with 
the opinion that a recourse to the tribunals of 
Spain can seldom be viewed as the proper means 
to obtain the rights of American citizens; that 
the years and means necessary to pursue their 
claims, through those channels, were infinitely 
more ruinous than the first loss; and that it was 
essential for our Government decidedly to inter- 
fere; and, for the truth and justice of this re- 
mark, I appeal to every unfortunate American 
citizen who has had business here for the last six 
years. 

How far the conduct of your Excellency, in re- 
fusing to ratify, and bring into effect the only 
mode that remained of arranging them peacea- 
bly, will go to strengthen the opinion just given, 
is left for you to decide. After what has hap- 
pened, our citizens will very much doubt whether 
there was ever any serious intention here to ratify 
the convention as it was made; and, if it is now 
ratified, I shall always believe it was entirely ow- 
ing to the measures my duty made it necessary 
for me to pursue. I form this opinion by readin 
your Excellency’s letter of the 9th, in which 
am pleased to see you begin, at last, to have some 
value for the friendship and peace of the United 
States; and to find there is a point of indignity 
or neglect, beyond which even their moderation 
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will not go. I am, therefore, led to hope that the 
messenger, Who you say is to sail for the United 
States, will carry out the convention fully rati- 
fied, without limitation or condition, and with 
orders to arrange it agreeably to the United States. 

This [ advise your Excellency most sincerely 
todo. I have always done so, until your letter of 
the 2d of July, in the most mild and friendly 
terms, and with the greatest deference and respect 
to Spain; and, had your Excellency proceeded 
in the same way, it would have been no less hon- 
orable to your talents than to the justice and 
friendly intentions of His Majesty, which you so 
often mention. 

Your Excellency must perceive that the meas- 
ures I have =e were rendered indispensable 
by the respect 1 owe my Government; it being 
my ay to defend them from the charge of hav- 
ing lightly or inconsiderately legislated upon 
important subjects, and thereby outraged and 
usurped the rights of others. It was equally my 
duty to defend, and preserve inviolate, the well- 
founded claims of a numerous and deserving class 
of our citizens, whose legal and meritorious exer- 
tions, while they contribute to increase the enter- 

rise, and extend the commerce of the United 

tates, have the fullest right to demand, and will 
always be sure to receive, the cordial and unceas- 
in paphast of their Government. 

Wit this explanation of the reasons which 
will compel me to leave Madrid, and with the 
determination and orders to keep our citizens in 
Spain constantly warned against being lulled into 
security by any notification or information which 
they may receive, except from their Government 
or its officers, I end this letter. It has become 
my duty to return to the President and Congress 
of the United States, in order to give them, and, 
through them, to my fellow-citizens, such state- 
ments and opinions as can alone be properly done 
in person. To them I shall refer the question, 
well knowing that, in their hands, the rights, the 
character, and the sacred honor of a free people 
are always safe. 





IIl.—Correspondence between the Secretary of State 
and the eae de Casa Yrujo, on the ratification 
of the Convention of 1802. 

The Marquis de Casa Yrujo to the Secretary of State. 


OcToserR 13, 1804, 

Sir: By the communications I have made to 
this Government, and the translation of the cor- 
respondence between His Excellency Don Pedro 
Cevallos and Mr. Pinckney, Minister of the Uni- 
ted States to His Catholic Majesty, you are in- 
formed of the just motives His Catholic Majesty 
has for not ratifying the convention pending be- 
tween our two Governments, except on certain 
conditions, founded on the most rigorous justice, 
and necessary, as well to the honor of his sover- 
eignty as to the protection of the interests of his 
subjects. That His Majesty has the right to pro- 
pose the alteration which he may judge proper 
for these objects, before the ratification, is indis- 
utable, not only from the expression which is 
ound in the seventh article of the said conven- 
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tion, which says, “the present convention shal| 
have no force or effect until it be ratified by the 
contracting parties,” but from many other antece. 
dent examples, as that which occurred at the ey. 
change of ratifications at Paris at the Treaty o; 
Peace of 1763, of which I verbally informed you, 
and, lately, in the Treaty of Limits between Eng. 
land and the United States; the latter, as is un. 
derstood, having refused to ratify a part of it, iy 
consequence of the acquisition of Louisiana. — 

By order of the King, my master, I have re. 
newed here the opposition made by His Majesty 
to the ratification of the said convention, excep 
under the conditions which were proposed in 
Madrid to the beforementioned Minister of the 
United States, one of which was the entire sup. 
pression of the sixth article of the convention; 
but, having recollected that, from insisting on this 
point, the consequence might be the complete an- 
nulment of a convention by which the King, my 
master, animated by the sentiments of justice 
which characterize him, desired to do justice to 
the citizens of the United States who might have 
suffered during the last war by the excesses of his 
commanders or subaltern officers, contrary to the 
existing treaty and the laws of nations, and more 
and more to prove that the King, my master, pro- 
ceeds in this affair with the liberality and frank- 
ness which always mark his conduct towards the 
United States, I am authorized to say to you that 
His Catholic Majesty will accede to the ratifica- 
tion of the said convention, under the following 
conditions : 

ist. The Government of the United States wil! 
suppress or modify, as I proposed to you in one of 
my letters in the month of March past, the eley- 
enth section of the act of Congress of the 24th of 
February last, and on which His Excellency Don 
Pedro Cevallos has made like complaints to the 
American Minister in Madrid; or, if it should be 
more agreeable to this Government, it will de- 
clare to me in writing, through you, that, by the 
said eleventh section of the beforementioned act, 
it had not intended to offer any insult to His 
Catholic Majesty, nor any aggression upon the 
rights of hissovereignty, and that the Executive, as 
the true interpreter of the said law, shall declare 
that the object or intention of what is contained 
in the said section is and ought to be only appli- 
cable to the territory of the United States, and 
not to the country belonging to and in the actual 
possession of His Catholic Majesty ; it being well 
understood that, until the commission destined to 
the demarcation of limits shall have decided, by 
common consent, that the territory claimed by 
the United States did not belong to His Majesty, 
but to the said States, they, nor the President 
authorized by them, shall make no change in it. 
nor publish laws, nor establish custom-houses. 
nor any other species of regulations in said terri- 
tory; but, on the contrary, that they should leave 
things in statu quo, as they were before the resolu- 
tion of Congress complained of. Moreover, there 
shall be given the corresponding notoriety to this 
act of ratification on the part of the United States. 
in a mode that, without in any manner compro- 
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mitting its dignity, may prove that satisfactor 
explanations were given on this point to His 
Catholic Majesty. 

2d. His Catholic Majesty being informed that 
the mercantile operations of the citizens of the 
United States, out of some of which, without 
doubt, their reclamations will grow, have ex- 
tended to the most distant possessions of His 
Majesty, as well in America as in the pare 
islands. and, from the great distance of these 
points, and the interruption to which the naviga- 
tion to them is subjected during a great part of 
the year, the term of eighteen months prescribed 
to the Commissioners by the thirtieth article to 
receive all the reclamations must be short, it be- 
comes necessary that the term should have a rea- 
sonable extension; and this is requisite, to the end 
that the subjects of the King, living at so greata 
distance, may draw the advantage which is due 
to them from the beforemertioned convention. 

3d. Although, as has been made apparent, by 
reasons which His Majesty has not as yet seen 
combated, that the complete suppression of the 
sixth article would be conformable to entire jus- 
tice; nevertheless, thinking that my master will 
not oppose himself to the retention of the said 
article, if an alteration is made in its phraseology, 
which, without diminishing the right of the Uni- 
ted States, should give more clearness to the in- | 
tentions of His Majesty, contained in the said 
article, the sixth article should be expressed ta 
terms nearly as follows: 

“The beforementioned Plenipotentiaries, not 
having been able to agree on the principle of the | 
claims originating in the excesses of the foreign 
privateers, agents, consuls, or tribunals, in their 
respective territories—Spain considering hersel 
not responsible for these, as appears both from the 
circumstances and the time of the offence, as well 
as from the character of the measures afterwards 
taken by the United States with France—and the 
United States, on the contrary, claiming from 
Spain the amount of the damages and injuries 
arising from that source, both Governments have 
expressly agreed that each Government reserve to 
itself, (as is done by this convention,) not only for | 
itself, but also for its subjects and citizens, re- 
spectively, all the rights which they may now 
have, it being well understood that the ratification 
by His Catholic Majesty of the present conven- 
tion ought not, nor shall not, be considered as an 
acknowledgment on his part of any right, or that 





sce aE OC LE TCE 


of the United States, to such reclamations and | 
pretensions, nor as a renunciation by His Majesty | 


of the exceptions which result from the conven- 
tions between France and the United States ” 


Under these conditions, which the King flatters | 


himself will appear just to the American Govern- 
ment, His Majesty is ready to ratify the before- 
mentioned convention: and from the moderation. 
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Mr. Madison, Secretary of State, to the Marquis de 


Casa Yrujo, Minister of His Catholic Majesty. 


DEPARTMENT OF STATE, 
October 15, 1804, 
Sir: Your letter of the 13th instant, commu- 


nicating certain conditions which His Catholic 
Majesty considers as proper to be annexed to his 


ratification of the convention of August 11, 1802, 

now depending between the two Governments, 

has been laid before the President. One of these 

conditions refers to a section in an act of Con- 

gress passed on the 24th day of February last, re- 

garded by His Catholic Majesty as disrespectful 

to his sovereignty, and requires, as a reasonable 

preliminary to the ratification of the depending 

instrument, that the said act should be freed, by 

authentic exposition, from the apparent import at 

which umbrage has been taken. It could not be 

learned by the President without some surprise, 

that the law in question should have given rise to 

complaint, and much more that it should be made 

a reason for suspending the final sanction of His 
Catholic Majesty to an instrument deliberately 
formed, and awaiting that single formality only 
for its completion. The President had certainly 
a right to expect that a legislative act, depending 
essentially for its effect in the particular case on 
his discretion, would have been left to the regular 
exposition and execution, before it should become 
the object of criticism and complaint from any 
foreign Government. He had a right, conse- 
quently, to prescribe this answer, when the act 
above cited was first made a subject of represent- 
ation; and he might even now be justified in rest- 
ing on this sound principle the reply to the rep- 
resentation which 1s repeated in the communica- 
tion just received from you. Yielding, neverthe- 
less, to the disposition of the United States to 
maintain the most friendly understanding with 
Spain, and to that frankness which is dictated by 
the integrity of his views, he charged me with the 
candid explanations which were contained in my 
letter of March the 19th last. These explana- 
tions, when received by His Catholic Majesty, 
cannot fail to satisfy him that the United States, 
not less careful to forbear than ready to resent 
real insults, could not have meditated, by the act 
complained of, the slightest disrespect to his rights 
or his sovereignty ; and as the most definite proof 
of the sentiments entertained for His Catholic 
Majesty, I am now charged to enclose for his in- 
|formation the executive act of the President, 
founded on, and of a nature equally public with 
the act of Congress aforesaid; by which it wi 

be seen that, in expounding and applying the lat- 
ter, there is the most exact conformity to the as- 
surance given in the letter of March the 19th; 
| that the operation of the 11th section would take 
place within the acknowledged limits of the Uni- 
ted States, and would not be extended beyond 





and even liberality, so clearly manifested in these, 
it will remain apparent, that if the said conven- 
tion should not take effect, it ought not to be at- 
tributed to the want of frank and friendly dispo- 
sitions on the part of the King my master. 

God preserve you many years. 


them, until it should be rendered expedient by 
‘friendly elucidation, and adjustments with the 
Spanish Government. In order to hasten those, 
a special mission to Madrid was sometime since 
provided for; and if the destined Minister Extra- 
ordinary has not already repaired thither, the in- 
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structions, which will now be repeated, if no un- 
favorable considerations present themselves, may 
be expected soon to have that effect. In the 
meantime, the President concurs with the Span- 
ish Government in the expediency of leaving 
things precisely in statu quo. And he persuades 
himself thet it will be deemed equally expedient 
on both sides to give to this precaution its full 
effect, by a mutual forbearance to increase unne- 
cessarily either within or on the borders of terri- 
tories, the limits of which remain to be adjusted, 
aad provisions of any kind, which, by excit- 
ing jealousies on one side or the other, may have 
tendencies equally disagreeable to both. 

The other condition proposes to remodel the 
terms of the sixth article of the convention, which 
leaves for subsequent discussion the particular 
class of claims therein described. The President 
does not conceai his regret at seeing the ratifica- 
tion of the convention clogged with a condition 
which, if persisted in, could not easily be recon- 
ciled with that delicacy in such transactions which 
he has always felt a pleasure in ascribing to His 
Catholic Majesty, or with that desire which His 
Catholic Majesty has so often professed, to mul- 
tiply proofs of his friendly sentiments towards 
the United States. If the preceding condition 
had not been the result of misconception, which 
can now no longer exist, it might have had a nat- 
ural source in the sensibility, not unbecoming a 
magnanimous Government, and might have been 
urged by the considerations, it had reference to an 
event subsequent to the first assent given by His 
Catholic Majesty, and which, although distinct 
from the intrinsic merits of the convention, might 
raise a question how far the completion of it was 
permitted by a new state of things. The condi- 
tion relating to the sixth article is of a character 
altogether different. The article, as it now stands, 
was negotiated under the eye and with the appro- 
bation of the Spanish Government. All the prin- 
ciples, all the facts, all the authorities of public 
law, were at that time the same as at present. 
And there can be the less reason for attempting 
to unsettle what was then decided, as the period 
of negotiation was sufficiently protracted for the 
most minute examination and the maturest reflec- 
tion. If it be said that the alteration proposed 
would be in words only, and not in the meaning 
of the article, may it not with greater propriety 
be answered that, on that supposition, it cannot 
be of such importance as to be pressed as a con- 
dition which would require all the delay, and all 
the forms of a new stipulation, and which might 
have the effect of frustrating the convention alto- 
gether? For, without entering into a comparison 
of the article in its present terms with the sub- 
stitute proposed, it is obvious that the difficulty of 
adjusting a form of expression—a difficulty not 
inconsiderable originally—would be much in- 
creased by the necessity of seeking in the relation 
of the new to the old article, as well as in the 
terms of the new, the precise construction which 
ought to be given to it. 

Were it necessary to enforce these observations 
by an inquiry into the right of His Catholic Ma- 
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jesty to withhold his ratification in this case, jt 
would not be difficult to show that it is neither 
supported by the principles of public law, nor 
countenanced by the examples which have beep 
cited. According to the former, such a refusal] 
ought to be founded either on a departure of the 
negotiating Minister from his instructions, or on 
intervening occurrences, or on some surprise or 
deception. Neither of these can be alleged. The 
Spanish Government itself was privy to the ne- 
gotiation, leaving, consequently, its final act of 
ratification the merest ceremony. No new facts 
connected with the subject have come to light, 
The negotiation was so long on foot, and so fairly 
conducted, that neither surprise nor deception 
can possibly be pretended. In every such case, 
besides, the motive for refusal ought to be of great 
and evident importance. Ia the present case, the 
very argument for the change destroys the im- 
portance of it, since the change is alleged to be in 
the words, and not in the meaning, of the article, 
As to the examples cited, they bear no analogy to 
the case to which they are applied. In that of 
the Treaty of Peace at Paris of 1763, the plea, on 
the British side, is understood to have been a mat- 
ter deeply interesting, which was discovered and 
declared by the negotiator himself on the very 
day of his signing the instrument. The other 
example of the conditional ratification here ofa 
late convention with Great Britain is still more 
dissimilar; being occasioned by an important 
event—the acquisition of Louisiana by the Uni- 
ted States—which might have given to one of the 
articles a scope contemplated by the instructions 
of neither party, nor within the knowledge or in- 
tention of either when signed by the negotiators. 
Another distinction absolutely decisive is, that 
the conditional ratification proceeded from the 
Senate, who, sharing in treaties on the final rati- 
fication only, and not till then even knowing the 
instructions pursued in them, cannot be bound 
by the negotiation like a sovereign, who holds the 
entire authority in his own hands. When pecu- 
liarities of this sort in the structure of a Govern- 
ment are sufficiently known to other Govern- 
ments, they have no right to take exception at 
the inevitable effect of them. 

With respect to the enlargement of the time for 
the assembling of the Commissioners, which can 
be done without any remodification of the con- 
vention, the President’s respect for the wishes of 
His Catholic Majesty will not permit him to re- 
fuse his concurrence ; although he does not him- 
self perceive the necessity or advantage of it. 
The Commissioners who may be appointed on the 
part of the United States will accordingly be ap- 
prized that their proceedings are not to be com- 
menced till the month of May next, unless fur- 
ther inquiry shall satisfy His Catholic Majesty 
that an earlier day will not be inconvenient. 

On a view of the whole subject, as it now pre- 
sents itself, the President infers, with confidence, 
that His Catholic Majesty, recollecting that the 
claims to be adjusted under the convention are of 
the most incontestable character, and finding that 
a disappearance of every other obstacle to his rat- 
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ification leaves to him the sole decision between 
adhering to or relinquishing a condition, for which 
there cannot be a reason now which did not exist, 
and was not known at first, and which, as repre- 
sented on his part, would otherwise be of too little 
importance to be turned against the act of his 
own Plenipotentiary, entered into with his own 
privity, sil ieawve the course which is prescribed 
not less by his delicacy, or rather his good faith, 
than by his love of justice, and the friendship sub- 
sisting between Spain and the United States. 

In pressing thus the consummation of thesuspend- 
ed instrument, the President cannot be influenced 
by any peculiar advantage given by the terms of 
it to the United States. He well knows, as has 
been just noticed, that the claims therein provided 
for cannot ultimately be disallowed ; and that the 
convention, if carried into effect in its present form, 
will still leave for subsequent accommodation sev- 
eral questions deeply interesting to the subsisting 
relations. If he indulges a solicitude on the oc- 
casion, it is because the state of the transaction 
has justly led the claimants into preparations and 
expectations, which would involve many in useless 
expense, and all in disappointment and disgust; 
because he regards the convention as a step to- 
wardsa satisfactory adjustment of other depending 
and accruing questions; because a completion of 
it will dissipate appearances, which have already 
begotten inquietudes on both sides, and may em- 
barrass an intercourse desirable and valuable to 
both; because in a word, it will bea pledge of 
future justice, at the same time that it guaranties 
the present harmony between the two nations. 
These are considerations which cannot surely be 
entitled to less weight with the Spanish Govern- 
ment than is allowed to them by that of the Uni- 
ted States. 

It will be added only, that, considering the dis- 
advantages of every kind incident to the present 
state of uncertainty, and particularly that the ar- 
rangements here, preparatory to the execution of 
the convention, must be regulated by something 
more positive than an inference, however reason- 
able, that the instrument will receive from His 
Catholic Majesty an unqualified ratification, I need 
not remind you of the utility which would result 
from such assurances as your knowledge of the 
views of he Government may enable you to ex- 
press to this, that the event may be now relied on. 
On this point, I shall hope for the favor of as early 
an answer as you can make it convenient to trans- 
mit for the information of the President. 

I have the honor to be, &c. 

JAMES MADISON. 





IV.—Instructions given by the Secretary of Stateto Mr. 
Monroe, and to Messrs. Monroe and Pinckney. 


Mr. Madison to Mr. Monroe. 


DeparTMENT OF State, July 29, 1803. 
Sir: The communications by Mr. Hughes, 


including the treaty and conventions signed with 
the French Government, were safely delivered on 








written in consequence of them to Mr. Living- 
ston and yourself. 

On the presumption which accords with the 
information given by Mr. Hughes, that you will 
have proceeded to Madrid, in pursuance of the 
instructions of the 17th February last, it is thought 
proper to observe to you, that although Louisiana 
may, in some respects, be more important than 
the Floridas, and has more than exhausted the 
funds allotted for the purchase of the latter, the 
acquisition of the Floridas is still to be pursued, 
especially as the crisis must be favorable to it. 

‘You will be at no loss for the arguments most 
likely to have weight in prevailing on Spain to 
yield to our wishes. These colonies, separated 
from her other territories on this continent by 
New Orleans, the Mississippi, and the whole of 
Western Louisiana, are now of less value to her 
than ever; whilst to the United States they retain 
the peculiar importance derived from their posi- 
tion, and their relations to us through the naviga- 
ble rivers, running from the United States into 
the Gulf of Mexico. In the hands of Spain they 
must ever be a dead expense in time of peace ; in- 
defensible in time of war, and at all times a source 
of irritation and ill blood with the United States. 
The Spanish Government must understand, in 
fact, that the United States can never consider 
the amicable relations between Spain and them 
as definitively and permanently secured, with an 
arrangement on this subject, which will substitute 
the manifest indications of nature for the artifi- 
cial and inconvenient state of things now existing. 

The advantage to be derived to your negotia- 
tions from the war that has just commenced will 
certainly not escape you. Powerful, and it might 
be presumed effectual, use may be made of the 
fact that Great Britain meant to seize New Or- 
leans with a view to the anxiety of the United 
States to obtain it; and of the inference from that 
fact, that the same policy will be pursued with 
respect to the Floridas. Should Spain be engaged 

in the war, it cannot be doubted that they will be 
quickly occupied by a British force, and held out 
on some condition or other to the United States. 
Should Spain be still at peace, and wish not to 
lose her neutrality, she should reflect that the 
facility and policy of seizing the Floridas must 
strengthen the temptations of Great Britain to 
force her into the war. In every view it will be 

| better for Spain that the Floridas should be in the 
hands of the United States than of Great Britain; 
and equally so that they should be ceded on 
beneficial terms by herself, thaa that they should 
find their way to us through the hands of Great 
Britain. 

The Spanish Government may be assured of 
the sincere and continued desire of the United 
States to live in harmony with Spain; that this 
motive enters deeply into the solicitude of their 
Government for a removal of the danger to it 
which is inseparable from such a neighbourhood 
as that of the Floridas; and that, having by a late 
convention with Great Britain adjusted every 
territorial question and interest with that nation, 


the 14th instant. Enclosed is a copy ofa letter | and the treaty with France concerning Louisiana 
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having just done the same with her, it only re- 
mains that the example be copied into an arrange- 
ment with Spain, who is evidently not less in- 
terested in it than we are. 

By the enclosed note of the Spanish Minister 
here, you will see the refusal of Spain to listen 
to our past overtures, with the reasons for the re- 
fusal. The answer to that communication is also 
enclosed. The reply to such reasons will be very 
easy. Neither the reputation nor the duty of His 
Catholic Majesty can suffer from any measure 
founded in wisdom and the true interests of Spain. 
There is as little ground for supposing that the 
maritime Powers of Europe will complain of, or 
be dissatisfied, with a cession of the two Floridas 
to the United States, more than with the late ces- 
sion of Louisiana by Spain to France, or more 
than with the former cessions through which the 
Floridas themselves have passed. What the trea- 
ties are subsequent to that of Utrecht, which are 
alleged to preclude Spain from the proposed alien- 
ation, have not been examined. Admitting them 
to exist in the sense put upon them, there is prob- 
ably no maritime Power who would not readily 
acquiesce in our acquisition of the Floridas as more 
advantageous to itself, than the retention of them 
by Spain. Shut up against all foreign commerce, 
and liable at every moment to be thrown into the 
preponders ‘it scale of Great Britain, Great Brit- 
ain herself would unquestionably have no ob- 
jection to their being transferred to us, unless it 
should be drawn from her intention to conquer 
them for herself, or from the use she might expect 
to make of them in a negotiation with the United 
States. And with respect to France, silence at 
least is imposed on her by the cession to the United 
States of the province ceded to her by Spain, not 
to mention that she must wish to see the Floridas, 
like Louisiana, kept out of the hands of Great 
Britain ; and has, doubtless, felt that motive in 

romising her good offices with Spain for obtain- 
ing these possessions for the United States. Of 
this promise, you will, of course, make the proper 
use in your negotiations. For the price to be 
given for the Floridas, you are referred, gener- 
ally, to the original instructions on this point. 
Although the change of circumstances lessens the 
anxiety for acquiring immediately a territory 
which now, more certainly than ever, must drop 
into our hands, and, notwithstanding the pressure 
of the bargain with France on our treasury, yet, 
for the sake of a peaceable and fair completion of 
a great object, you are scr by the President, 
in case a less sum will not be accepted, to give 
two millions and a quarter of dollars, the sum 
heretofore apportioned to this purchase. It will 
be expected, however, that the whole of it, if ne- 
cessary, be made applicable to the discharge of 
debts and damages claimed from Spain, as well 
those not yet admitted by the Spanish Govern- 
ment as those covered by the convention signed 
with it by Mr. Pinckney, on the 11th day of Au- 
gust, 1802, and which was not ratified by the Sen- 
ate, becase it embraced no more of the just re- 
sponsibilities of Spain. On the subject of these 
claims, you will hold a strong language. The 


Spanish Government may be told plainly that 
they will not be abandoned any further than an 
impartial tribunal may make exceptions to them, 
Energy in the appeal to its feelings will not only 
tend to justice for past wrongs, but to prevent a 
repetition of them in case Spain should become a 
party to the present war. 

In arranging the mode, the times, and the pri- 
orities, of paying the assumed debts, the ease of 
the Treasury is to be consulted as much as possi- 
ble: less is not to be done with that view than 
was enjoined in the case of the French debts to 
our citizens. The stock to be engaged in the 
transaction is not to be made irredeemable with- 
out a necessity not likely to arise; and the inter- 
est, as well as the principal, should be payable at 
the Treasury of the United States. The only 
admissible limitation, on the redemption of the 
stock, is. that the holder shall not be paid off in 
in less than about one-fifth or one-fourth of the 
amount in one year. 

Indemnifications for the violation of our deposit 
at New Orleans have been constantly kept in 
view in our remonstrances and demands on that 
subject. It will be desirable to comprehend them 
in the arrangement. A distinction, however, is 
to be made between the positive and specific dam- 
ages sustained by individuals, and the general 
injuries accruing from the breach of treaty. The 
latter could be provided for by a gross and vague 
estimate only, and need not be pressed as an in- 
dispensable condition. The claim, however, may 
be represented as strictly just, and a forbearance 
to insist on it as an item in the valuable consid- 
erations for which the cession is made. Greater 
stress may be laid on the positive and specific 
damages capable of being formally verified by 
individuals ; but there is a point beyond which it 
may be prudent not to insist even here; espe- 
cially as the incalculable advantage accruing 
from the acquisition of New Orleans will diffuse 
a joy throughout the Western country, that will 
drown the sense of these little sacrifices. Should 
no bargain be made on the subject of the Floridas. 
our claims of every sort are to be kept in force. 


If it be not possible to bring Spain to a cession of 


the whole of the two Floridas, a trial is to be 
made for obtaining either, or any important part 
of either. The part of West Florida adjoining 
the territories now ours, and including the prin- 
cipal rivers falling into the Gulf, will be particu- 
larly important and convenient. 

It is not improbable that Spain, in treating on 
a cession of the Floridas, may propose an ex- 
change of them for Louisiana beyond the Missis- 
sippi, or may make a serious point of some par- 
ticular boundary to that territory. Such an 
exchange is inadmissible. In intrinsic value there 
is no equality ; besides the advantage given us by 
the western bank of the entire jurisdiction of the 
river. We are the less disposed also to make 
sacrifices to obtain the Floridas, because their po- 
sition and the manifest course of events guaranty 
an early and desirable acquisition of them. With 
respect to the adjustment of a boundary between 
Louisiana and the Spanish territories, there might 
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be no objection to combining it with a cession of 
the Floridas, if our knowledge of the extent and 
character of Louisiana were less imperfect. At 
present, any arrangement would be a step too 
much in the dark to be hazarded ; and this will 
be a proper answer to the Spanish Government. 
Perhaps the intercommunications with the Span- 
ish Government on this subject, with other oppor- 
tunities at Madrid, may enable you to collect 
useful information and proofs of the fixed limits, 
or of the want of fixed limits, to Western Louis- 
ana. Your inquiries may also be directed to the 
question, whether any, and how much, of what 
passes for West Florida, be fairly included in the 
territory ceded to us by France? The treaties 
and transactions between Spain and France will 
claim particular attention in this inquiry. 

Should no cession whatever be attainable, it 
will remain only for the present to provide for the 
free use of the rivers running from the United 
States into the Gulf. A convenient deposit is to 
be pressed as equally reasonable there as on the 
Mississippi; and the inconveniency experienced 
on the latter, from the want of a jurisdiction over 
the deposit, will be an argument for such an im- 
provement of the stipulation. The free use of 
those rivers for our external commerce is to be 
insisted on as an important right, without which 
the United States can never be satisfied; and 
without an admission of which, by Spain, they 
can never confide either in her justice or her dis- 
pempen to cultivate harmony and good neighbor- 

ood withthem. It will not be advisable to com- 
mit the United States into the alternative of war, 
or a compliance on the part of Spain; but no 
representation short of that can be stronger than 
the case merits. 

The instruction to urge on Spain some pro- 
vision for preventing, or rectifying by a delegated 
authority here, aggressions and abuses committed 
by her colonial officers, is to be regarded as of high 
importance. Nothing else may be able to save 
the United States from the necessity of doing 
themselves summary justice. It cannot be ex- 
pected that they will long continue to wait the 
delays and the difficulties of negotiating, on every 
emergency, beyond the Atlantic, It is more easy, 
and infinitely more just, that Spain and other 
European nations should establish a remedy on 
this side of the Atlantic, where the source of the 
wrongs is established, than that the complaints of 
the United States should be carried to the other 
side, and, perhaps, wait till the Atlantic has more- 
over been twice crossed in procuring information 
for the other party, with which a decision may 
be refused. 

The navigation of the bay of St. Mary’s is com- 
mon to Spain and the United States; but a light- 
house, and the customary water marks, can be 
established within the Spanish jurisdiction only. 
Hitherto, the Spanish officers have refused every 
proper accommodation on this subject. The case 
may be stated to the Government of Spain, with 
our just expectation that we may be permitted 
either to provide the requisite establishments our- 
selves, or to make use of those provided by Spain. 


This letter will be addressed to Madrid; but as 
it is possible that you may not have left Paris, or 
may have proceeded to London, a copy will be 
forwarded to Paris, to be thence, if necessary, sent 
on to London. In case it should find you either 
at Paris or London, it must be left to your own 
decision how far the call for you at either of those 
places ought to suspend these instructions. Should 
you decide to go to Madrid, it may be proper first 
to present your credence to the French or British 
Government, as the case may be; and to charge 
a fit person with the public business during your 
absence. Should you even be at Paris, and your 
commission filled up for London, it may be best 
to proceed first to London, if the call to Madrid 
be not very urgent. 

I shall write to Mr. Pinckney, and inform him 
that this letter is intended for his use jointly with 
yours; though addressed to you alone, because in 
part not applicable to him. Should you suspend, 
or have suspended, your visit to Madrid, you will 
please to write to him also, giving him your ideas 
as to the expediency of prosecuting the object of 
the joint instructions or not until you can be with 
him. 

I have the honor to be, &c., 

JAMES MADISON. 





The Secretary of State to James Monroe, Esgq., their 
Minister Extraordinary, jointly with Charles Pinck- 
ney, Esq., to the Court of Spain, dated 


DeparRTMENT OF Stare, April 15, 1804. 

Sir: It being presumed that, by the time of 
your receiving this communication, the negotia- 
tion, with which you were charged by my letter 
of the 5th January last, will no longer require 
your presence in London, the President thinks 
it proper that you should now proceed to Madrid, 
and, in conjunction with Mr. Pinckney, open a 
negotiation on the important subjects remaining 
to be adjusted with the Spanish Government. 
You will understand, however, that besides the 
consideration how far your immediate departure 
may be permitted by the state of our affairs with 
the British Government, or by events unknown 
at this distance, you are at liberty to make it de- 
pend ina due degree on the prospect of active 
co-operation or favorable dispositions from quar- 
ters most likely to influence the councils of Spain. 
It will be of peculiar importance to ascertain the 
views of the French Government. From the in- 
terest which France has in the removal of all 
sources of discord between Spain and the United 
States, and the indications given by her present 
Government of a disposition to favor arrange- 
ments for that purpose, particularly in relation to 
the territory remaining to Spain on the eastern 
side of the Mississippi, and from the ascendancy 
which the French Government has over that of 
Spain, of which a recent and striking proof has 
been given in the prompt accession of the latter 
on the summons of the former, to the transfer of 
Louisiana to the United States, notwithstanding 
the orders which had been transmitted to the 
Spanish Envoy here to protest against the right to 
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make the transfer, much will depend on, and | excepting ships and military stores, as also al! 
much is expected from, the interposition of that | public archives belonging to the provinces com. 
Government, in aid of your negotiations. Mr. | prehending the said territory. 
Livingston has been instructed to cherish the| §3. Within ninety days after the delivery of 
motives to such an interposition, as you will find | possession, or sooner, if possible, the Spanish 
by the extract from my letter to him herewith | troops shall evacuate the territory hereby ceded; 
enclosed; and if you should take Paris in your | and if there should be any Spanish troops re- 
way to Madrid, as it is probable, you will not only | maining within any part of the territory ceded by 
be able to avail yourself of all his information, | France to the United States, all such troops shall, 
but will have an opportunity of renewing the | without delay, be withdrawn. 
personal communications which took place dur-| §4. Spanish subjects within the ceded territory, 
ing your joint negotiations. who do not choose to become citizens of the Uni- 
he objects to be pursued are, 1st, an acknow- | ted States, shall be allowed eighteen months ty 
ledgment by Spain that Louisiana, as ceded to | dispose of their real property, and to remove or 
the United States, extends to the river Perdido; | dispose of their property. 
2d, a cession of all her remaining territory east-| §5. The inhabitants of the ceded territory shal! 
ward of that river, including East Florida ; 3d, | be entitled to the same incorporation into the 
a provision for arbitrating and paying all the | United States, and to the same protection in their 








claims of citizens of the United States not provi- | religion, their liberties, and their property, as were 
ded for by the late convention, consisting of those | stipulated to the inhabitants of the territory ceded 
for wrongs done prior to the last peace, by other | to the United States by the Treaty of the 30th 
than Spanish subjects, within Spanish responsi- | April, 1803, with the French Republic. 
bility, for wrongs done to the Spanish Colonies Art. 2. §1. It is agreed that, for the term of 
by Spanish subjects or officers, and for wrongs of years, no lands shall be granted, nor shall 
every kind for which Spain is justly responsible, | persons who may have settled since October | 
committed since the last peace. On the part of | 1800, on lands not granted prior thereto, be per- 
the United States, it be may stipulated that the | mitted to continue within the space defined by 
territory on the western side of the Mississippi | the following limits, to wit: by a limit consisting 
shall not be settled for a given term of years, beyond | on one side of the river Sabine, or Mexicano. 
a limit not very distant from that river, leaving | from the sea to its source ; thence, a straight line 
a spacious interval between our settlements and | to the confluence of the rivers Osages and Mis- 
those of Spain, and that asum of dollars shall | souri; and by a limit on the other side, consisting 
be paid by the United States in discharge of so | of the river Colorado, (or some other river empty- 
much of the awards to their citizens. It may | ing into the bay of St. Bernard,) from its mouth 
also be stipulated, or rather may be understood, | to its source; thence a straight line, to the most 
that no charge shall be brought by the United | southwestwardly source of the Red river, with such 
States against Spain, for losses sustained from | deflections, belonging to the Missouri and the 
the interruption of the deposit at New Orleans. | Mississippi from those belonging to the Rio Bravo, 
The subjoined draught puts into form and into | to the latitude of the northernmost source of that 
detail the arrangement to which the President | river; and thence, a meridian to the northern 
authorizes you to accede; relying on your best | boundary of Louisiana. 
efforts to obtain better terms, and leaving to your| §2. Such of the settlements within the forego- 
discretion such modifications as may be found ne- | ing limits, not prohibited by article 2, section 1, 
cessary, and will not materially affect the propor- | as were not under the authority of the Govern- 
tion between the gains and the concessiors by | ment of Louisiana, shall continue under the au- 
the United States. thority of Spain. Such as were under that au- 
Art. 1. § 1. Spain acknowledging and con- | thority shall be under the authority of the United 
firming to the United States the cession of Louis- | States. But the parties agree that they will re- 
jana, in an extent eastwardly to the river Perdido, | spectively offer reasonable inducements, without 
cedes to them forever all the territory remaining | being obliged to use force, to all such settlers to 
to her between the Mississippi, the Atlantic, and | retire from the space above limited, and establish 
the Gulf of Mexico, together with all the islands | themselves elsewhere. 








annexed thereto, either whilst the Floridas be-| §3. The Indian tribes within the said limits 
longed to Great Britain, or after they became pro- | shall not be considered as subject to, or exclu- 
vinces of Spain. sively connected with, either party. Citizens 


Or, if the article be unattainable in that form, | of the United States and Spanish subjects shall 
Spain cedes to the United States forever all the | be equally free to trade with them, and to sojourn 
territory, together with all the islands belonging | among them, as far as may be necessary for that 
thereto, which remain to her between the Missis- | purpose; and each of the parties agrees to restrain, 
sippi, the Atlantic, and the Gulf of Mexico. by all proper and requisite means, its respective 

§2. Possession of the said territory shall be de- | citizens and subjects from exciting the Indians, 
livered to a person or persons authorized by the | whether within or without the said limits, from 
United States to receive the same, within committing hostilities or aggressions of any sort 
days, or less, if practicable, after the exchange of | on the subjects or citizens of the other party. 
the ratifications of this convention. With the | The parties agree, moreover, each of them, in all 
said territory shall be delivered all public property, | public transactions and communications with the 
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Indians, to promote in them a disposition to live 
in peace and friendship with the other party. 


§4, Itshall be free for Indians now within the 
territories of either of the parties to remove to, 
and settle within, the said limits, within its terri- 
tories; taking due care not to make it an occasion 
of war among the Indians, or of animosities in 
any of them against the other party. 

LS The United States may establish garrisons 
sufficient, as security against the Indians, and all 


existing treaties, and for which the claimants may 
have a right to demand compensation. 

Arr. 5. It is further agreed, that the respective 
Governments will pay the sums awarded by the 
said Commissioners under this convention. and 
also those which have been or may be awarded 
under that of the 11th of August, 1803, in manner 
following: 

The Government of the United States will pay 
all such sums, not exceeding in all, dollars, 
which may be awarded as compensation to citi- 
zens of the United States, from His Catholic Ma- 
And | Jesty, im three annual instalments, at the City of 
Washington ; the first instalment to be paid in 
eighteen months after the exchangeof ratifications 
hereof, or, in case they shall not be so paid, they 
shall bear an interest of six per cent. per annum, 
from the time when they became due, until they 
are actually discharged ; and in case the aggregate 
of a — should not amount to the said 
4 / sum 0 dollars, the United States will pa 

§6. It shall be free for either of these parties to | t His Catholic Majesty, within one year wines 
march troops within the said limits against Indi- the final liquidation of the claims cognizable by 
ans at war with them, and for the purpose Of} the said board, at the City of Washington, so 
driving or keeping out invaders or intruders. much as the said aggregate may fall short of the 

Art. 3. It is agreed that, within —— years} sum above-mentioned; but, on the other hand. if 
previous to the expiration of the aforesaid term | the whole amount of the sums awarded to citizens 
of years, due provision shall be made for | of the United States should exceed the sum of 
amicably adjusting and tracing the boundary be- | —— dollars, His Catholic Majesty shall pay the 
tween the territories of the United States west- | surplus, without deduction, to such of the claim- 
ward of the Mississippi, and the territories of His | ants, and at such times and places, as the said 
Catholic Majesty; which boundary shall then be | Commissioners shall appoint. 
established according to the true extent of Louis-| The Government of the United States will also 
iana, as ceded by Spain to France, and by France | pay, without deduction, at the City of Washing- 
to the United States; uninflenced, in the smallest | ton, all such sums as may be awarded against 
degree, or in any manner whatever, by the delay, | them by the said Commissioners for compensa- 
or by any arrangement or circumstance contained | tion due to Spanish subjects, at such times as 
in or resulting from this convention. shall be appointed in the awards respectively. 

Art. 4. Whereas, by the sixth article of the| This convention shall be ratified within —— 
convention signed at Madrid, on the 11th day of | days after the signing thereof, and the ratifica- 
August, 1802, it is provided, that, as it had not | tions shall be exchanged within days after the 
been possible for the Plenipotentiaries of the two | ratification by the United States, at the City of 
Powers to agree upon a mode by which the Board | Washington. 
of Commissioners to be organized in virtue of the 
same should arbitrate the claims originating from 
the excesses of foreign cruisers, agents, consuls, or 
tribunals, in their respective territories, which 
might be imputable to their two Governments 
&c; and whereas, such explanations have been 
had upon the subject of the article aforesaid, as 





the Spanish Government of Louisiana. 
Spain may continue garrisons, for the like pur- 
pose, at any places where she had them at the 
date of her cession to France, and establish tra- 
ding-houses thereat. Either party may also cause 
or permit any part of the country within the said 
limits to be explored and surveyed, with a view 
to commerce or science. 











OBSERVATIONS. 


The first form of article 1, section 1, is prefer- 
red, because it explicitly recognises the right of 
the United States under the Treaty of St. Ilde- 
fonso, aud of April 30, 1803, to the river Perdido, 
which is constructively provided for only in the 
have led to an accord; it is, therefore, agreed that | second form. It is indispensable that the United 
the Board of Commissioners to be organized, | States be not precluded from such a construction 
as aforesaid, shall have power for the space of| first, because they consider the right as well 
eighteen months, from the exchange of ratifica- | founded; secondly, and principally, because it is 
tions hereof, to hear and determine, in the man-| known that a great proportion of the most valu- 
ner provided as to the other claims in the said | able lands between the Mississippi and the Per- 
convention, all manner of claims of the citizens | dido have been granted by Spanish officers since 
and subjects of either party, for excesses com-| the cession was made by Spain. These illicit 
mitted, by foreign cruisers, agents, consuls, or tri- | speculations cannot otherwise be frustrated than 
bunals, in their respective territories, which may | by considering the territory as included im the 
be imputable to either Government, according to | cession made by Spain, and thereby making void 
the principles of justice, the law of nations, or | all Spanish grants of subsequent date. 
the treaties between the two Powers; and also} It is represented that these grants have been 
all other excesses committed, or to be committed, | extended, not only to citizens ot the United States, 
by officers or individuals of either nation, con-| but to others whose interest now lies in support- 
trary to justice, equity, the law of nations, or the | ing the claim of Spain to that part of Louisiana. 
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in opposition to that of the United States. It is 
conjectured that M. Laussat himself has entered 
into these speculations, and that he felt their in- 
fluence in the declaration made confidently to our 
Commissioners at New Orleans, that no part of 
West Florida was included in Louisiana. 

In supporting the extent of Louisiana to the 
Perdido, you will find materials for your use in 
the extract above referred to, and the other docu- 
ments annexed, to which you will add the result 
of your own reflections and researches. The 
secret treaty between France and Spain, ceding 
Louisiana west of the Mississippi to Spain, and 
which has never been @rinted, may doubtless be 
obtained at Paris, if not at Madrid, and may be of 
use in the discussion. From the references in 
the French Orders of 1764, for the delivery of the 
Province, it is presumed to be among the archives 
at New Orleans; and Governor Claiborne has 
been requested to send a copy of it: but it may 
not be received in time to be forwarded for your 
use. In an English work. “the Life of Chat- 
ham,” printed in 1793, for J. S. Gordon, London, 
No. 166, Fleet street, I find a memorial referred 
to, but not there printed, with the other negotia- 
tions preceding the Peace of 1762—63, expressly 
on the subjects of the limits of Louisiana, and, as 
sufficiently appears, with a view to give the Pro- 
vince its extent to the Perdido. You will, per- 
haps, be able to procure in London or Paris a 
sight of this document: it probably contains most 
ot the proofs applicable to the question, and will 
be the more important as proceeding from France ; 
it will strengthen our lien on her seconding our 
construction of the treaty. The memorial will 
be the more important still, if it should be found 
to trace the western limits also of Louisiana, and 
to give it a corresponding extent on that side. In 
page 416 and sequel of volume 1, you will see the 
fact established that the Floridas, including the 
French part, were ceded to Great Britain as the 
price for the restoration of Cuba, and that, conse- 
quently, the French part now claimed by the 
United States was a cession purely for the benefit 
of Spain. 

The reasons, beyond the advantages held out 
in the arrangement itself, which may be addressed 
to Spain, as prompting a cession of her remaining 
territory, eastward of the Perdido, will be found 
in the remarks in the extract aforesaid, in the in- 
structions to Mr. Pinckney and yourself of ths 
17th day of February last, and in those which 
have, from time to time, been given to Mr. Pinck- 
ney. The Spanish Government cannot but be 
sensible that the expense of retaining any part of 
that territory must now more than ever exceed 
any returns of profit; that, being now more than 
ever indefensible, it must the more invite hostile 
expeditions against it from Enropean enemies ; 
and that, whilst in her hands, it must be a con- 
stant source of danger to harmony with the Uni- 
ted States. 

The arrangement made in article second sup- 
poses that Louisiana has a ay great extent 
westwardly, and that the policy of Spain will set 
much value on an interval of desert between 


————e 


her settlements and those of the United States, 
In one of the papers now transmitted, you wil] 
see the grounds on which our claim may be ey- 
tended even to the Rio Bravo. By whatever rive; 
emptying into the Gulf eastward of that of Spain 
may with any plausibility commence the westery 
boundary of Louisiana, or however continue it 
thence to its northern limit, she cannot view the 
arrangement in any other light than a liberal con- 
cession on the part of the United States, to be bal- 
anced by an equivalent concession on her part, 
The limit to the interval on our side is to be con- 
sidered as the ultimatum, and, consequently, not 
to be yielded without due efforts to fix a limit 
more distant from the Mississippi. It is highly 
important, also, or rather indispensable, that the 
limit on the Spanish side should not be varied in 
any manner that will open for Spanish occupancy 
any part of the waters connected with the Mis- 
souri ot Mississippi. The range of highlands sep- 
arating these waters from those of the Rio Bravo, 
and other waters running westward, presents 
itself so naturally for the occasion, that you will 
be able to press it with peculiar force. 

To enable you the better to understand the de- 
lineations contained in this article, and any others 
which may be brought into discussion, I forward 
herewith copies of two maps, and refer you to 
two others, viz: that of Danville, which you will 
find either at London or Paris, and, if nowhere 
else, in Postlewait’s Direct~’y, and a map by Mr. 
, in 1768, referred to in one of those for- 
warded. The latter you will doubtless be able to 
procure at Madrid. The blank for the term of 
years is not to be filled with more than years, 
nor with that number, if a shorter term can be 
substituted. 

The fourth and fifth articles relate to claims 
against Spain, not provided for by the convention 
a ay entered into, and the payment to be as- 
sured by the United States. For the reasoning 
in support of the claims founded on wrongs, pro- 
ceeding from other than Spanish subjects, I refer 
you to the letters and instructions to Mr. Pinck- 
ney; your communications with him will also 
furnish the grounds on which the claims resulting 
from injuries done to our citizens in the Spanish 
colonies are to be maintained. The reasonable- 
ness of a residuary provision for all just claims is 
implied by the concurrence of Spain in establish- 
ing a Board of Commissioners for the cases alrea- 
dy submitted to it. 

You will not fail to urge on the Spanish Gov- 
ernment the sixth article of the Treaty of 1795, 
as particularly applicable to cases where other 
than Spanish subjects have committed spoliations 
on our vessels and effects within the extent of 
Spanish jurisdiction, by sea or by land. To jus- 
tice and the law of nations, this adds the force of 
a positive stipulation, which cannot be repelled 
without proving, what cannot be proved, that the 
Spanish Government used ail the means in its 
power to protectand defend the rights of our citi- 
zens; and which cannot be resisted, without 
prendings what self-respect ought not to permit to 

e pleaded, that the sovereignty of His Catholic 
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oO S”00O eos: 
Majesty was under duress from a 
within his own dominions. 

The sum of money to be paid by the United 
States, is, im no event, to exceed two millions of 
dollars in cash, at the Treasury of the United 
States, not in —_e stock, and is to be applied 
toward the disc 
and it is hoped that a much smaller sum will be 
found sufficient. 

If Spain should inflexibly refuse to cede the 
territory east of the Perdido, no money is to be 
stipulated. If she should refuse also to relinquish 
the peter westward of that river, no arrange- 
ment is to be made with respect to the territory 
westward of the Mississippi; and you will limit 
your negotiations to the claim of redress for the 
cases of spoliation above described. 

If Spain should yield on the subject of the ter- 
ritory westward of the Perdido, and particularly 
if a comprehensive provision for the claims should 
be combined therewith, you may admit an ar- 
rangement westward of the Mississippi, on the 
principle of that proposed, with modifications, 
however, if attainable, varying the degree of con- 
cession, on the part of the United States, accord- 
ing to the degree in which Spain may concur in 
a satisfactory provision for the cases of the terri- | 
tory westward of the Perdido, and of the claims of | 
indemnification. 

The United States having sustained a very ex- 
tensive though indefinite loss, by the unlawful | 
suspension of their right of deposit at New Or- 
leans, and the Spanish Government having admit- 
ted the injury by restoring the deposit, it will be | 
fair to avail yourself of this claim in your nego- 
tiations, and to let Spain understand that, if no 
accommodation should result from them, it will 
remain in force against her. 

The term of years, during which the interval 
between the settlements of the United States and 
of Spain are to be prohibited, is a consideration 
of great importance. A term which may appear 
amoment to a nation stationary, or slowly ad- 
vancing in its population, will appear an age toa 
people doubling its population in little more than 
twenty years, and, consequently, capable in that 
time of covering with an equal settlement double 
the territory actually settled. This reflection will 
suggest the expediency of abridging the continu- 
ance of the prohibition as much as the main ob- 
5 in view will permit. Twenty years are a 
imit not to be exceeded. Fifteen, or even ten, if 
the space between the Mississippi and the interval 
territory be not enlarged, seem to be as much as 
Spain can reasonably expect. She cannot but be 
sensible, and you will make use of the idea if you 
find it prudent so to do, that, before a very long 
time will elapse, the pressure of our growing pop- 
ulation, with events which time does not fail to 
produce, but are not foreseen, will supersede any 
arrangements which may now be stipulated, and, 
consequently, that it will be most prudent to limit 
them to a period susceptible of some certain cal- 
culations. 

No final cession is to be made to Spain of any 
part of the territory on this side of the Rio Bravo, 
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arge of awards to our citizens; | 


| 

| but in 

| of the territory east of the Perdido; and, in that 
event, in case of absolute necessity only, and to 
| an extent that will not deprive the United States 
| of any of the waters running into the Missouri or 
the Mississippi, or the other waters emptying into 
the Gulf of Mexico between the Mississippi and 
the river Colorado, emptying into the bay of St. 
Bernard. 

No guaranty of the Spanish possessions is to be 
admissible. 

This letter is intended for Mr. Pinckney as well 
as yourself, and as containing the instructions by 
| which the execution of your commission is to be 
| guided. 





Apri 18, 

| The President being absent, and it being most 
| proper to wait his return, which may be shortly 
| expected, before any final instructions be given as 
| to your immediate destination, after closing your 
| mission to Spain, which may be shortened or spun 
| out, according to circumstances, I recommend that 
| you do not actually leave London until you hear 
again from me, The moment the President arrives 
I will communicate to you his views by multiplied 
conveyances, that you may receive them with as 
little delay as possible. In the meantime, you 
will make such preparations as will enable you to 
depart at a short notice. 


Mr. Madison to Messrs. Monroe and Pinckney. 


DepaRTMENT OF STATE, 
July 8, 1804. 

GENTLEMEN: Since the instructions given you 
on the 15th of April last, further views have 
been obtained with respect to the interior of Lou- 
isiana, and the value which Spain will probably 
put on such a limitation of our settlements beyond 
the Mississippi as will keep them for some time 
at a distance from hers. The President has ac- 
cordingly become the more anxious that, in the 
adjustment authorized by those instructions, the 
terms may be made favorable to the United States, 
He does not, indeed, absolutely restrain you from 
yielding to the ultimatum therein fixed, in ease it 
be required by the inflexibility of the Spanish 
Government, and particularly by the posture and 
prospect of affairs in Europe; but he is not a lit- 
tle averse to the occlusion, for a very long period, 
of a very wide space of territory westward of the 
Mississippi, and equally so to a perpetual relin- 
quishment of any territory whatever eastward of 
the Rio Bravo. If this river could be made the 
limit to the Spanish settlements, and the Rio 
Colorado the limit to which those of the United 
States may be extended; and if a line northwest 
or west from the source of whatever river may be 
taken for the limit of our settlements could be 
substituted for the ultimatum line running from 
the source of the Sabine to the junction of the 
Osages with the Missouri, and thence, northward, 
parallel with the Mississippi, the interval to be 
unsettled for a term of years would be defined in 
a manner peculiarly satisfactory. The degree, 
however, in which you are to insist on these me- 








1347 


APPENDIX. 





liorations of the arrangement, must be regulated 
by your discretion, and by the effect which the 
probable course of events will have on the temper 
and policy of Spain. Should she be engaged in 
the war, or manifestly threatened with that situa- 
tion. she cannot fail to be the more anxious for a 
solid accommodation on all points with the Uni- 
ted States; and the more willing to yield, for that 
purpose, to terms, which, however proper in them- 
selves, might otherwise be rejected by her pride 
and misapplied jealousy. According to the latest 
accounts from Great Britain, a revolution in the 
Ministry. if not a change on the throne, was daily 
expected ; and, from either of those events, an ex- 
tension of the war to Spain, if not precluded by 
the less probable event of a speedy peace with 
France, wouid be a very saneutauiaan enn It 
is to be understood that a perpetual relinquish- 
ment of the territory between the Rio Bravo and 
Colorado is not to be made, nor the sum of —— 
dollars paid without the entire cession of the Flor- 
idas; nor any money paid in consideration of the 
acknowledgment by Spain of our title to the ter- 
ritory between the Iberville and the Perdido. But 
a proportional sum out of the —— dollars, may 
be stipulated for a partial cession of territory east- 
ward of the Perdido. If neither the whole nor 
part of East Florida can be obtained, it is of im- 
portance that the United States should own the 
territory as far as the Appalachicola, and have a 
common, if not exclusive right to navigate that 
stream. I must repeat that great care is to be 
taken that the relinquishment by Spain of the ter- 
ritories westward of the Perdido be so expressed 
as to give to the relinquishment of the Spanish 
title the date of the Treaty of St. Ildefonso. The 
reason for this was before explained, and is 
strengthened by recent information, as you will 
find by the annexed extract of a letter from Gov- 
ernor Claiborne. Other proofs might be added. 
In any further cession of territory, it may be well 
so to define it, as to guard as much as possible 
against grants irregular or incomplete, or made 
by Spanish officers in contemplation of such a 
cession. 

On entering into conferences with the Spanish 
Ministry, you will propose and press, in the strong- 
est manner, an agreement that neither Spain nor 
the United States shall, during the negotiation, 
strengthen their situation in the territory between 
the Iberville and the Perdido, and that the navi- 
gation of the Mobile shall not be interrupted. An 
immediate order from the Spanish Government 
to this effect may be represented as of the greatest 
importance to the good understanding between 
the two countries; and that the forbearance of 
the United States thus long is a striking proof of 
their sincere desire to maintain it. If such an 
order should be declined, you will not fail to trans- 
mit the earliest information of it, as well as to 
keep up such representations to that Government 
on the subject, as will impress it with the tenden- 
cy of so unreasonable and unfriendly a proceed- 
ing to drive the United States into arrangements 
for balancing the military force of Spain in that 
quarter, and for exerting their right of navigation 
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through the Mobile. This navigation has become 
important, or rather essential; and a refusal of 
Spain to acquiesce in it must commit the peace 
of the two nations to the greatest hazard. Th. 
posture of things there is already extremely deli. 
cate, and calls for the most exemplary modera- 
tion and liberality in both the Governments. A; 
a proof of it, I enclose a correspondence betwee 
Governor Claiborne and the Spanish Governmen; 
at Pensacola, on the same subject as that of 
mine with the Marquis de Yrujo, already trans. 
mitted to you. 
I have the honor, &c. 
JAMES MADISON. 


J. Monroe and C. Pinckney, Esqs. 





The Secretary of State to Mr. Monroe. 
Department oF Stare, Oct. 26, 1804, 


Sir: The turn which our affairs have taken a: 
Madrid renders it expedient, in the judgment o/ 
the President, that you should proceed thither 
without delay, in execution of the instruction: 
heretofore given, with such alterations and addi- 
tions as are contained inthis letter. You will, o 
course, make such communications to the Britis) 
Government on your departure as will guard your 
mission against injurious misconstructions ; and 
at Paris, on your route, you will avail yourself of 
all the opportunities there for ascertaining ani 
turning to just account the dispositions of the 
French Government with respect to the questions 
depending between the United States and Spain. 

As Mr. Pinckney may have left Madrid, an¢. 
if not, is on a footing unfavorable for cordial ne- 
gotiations with the Spanish Ministry, I enclose 
herewith a new letter of credence and comm: 
sion, enabling you singly to execute the trust. 
Should a successor to Mr. Pinckney be appointed. 
and arrive in time, it will be decided by the Pres- 
ident how far he will be associated in the bus- 
ness. 

For a view of the circumstances which ca. 
for your presence at Madrid, I refer you to the 
late correspondence here with the Marquis ¢e 
Yrujo, of which a copy is annexed, and to tha! 
with Mr. Pinckney, and to his with Mr. Cevallos, 
which his files will furnish you. I add alsoa 
letter of this date from the Department of State 
to Mr. Pinckney. 

Notwithstanding the rumor which appears (0 
have spread in Hurope of an impending ruptur 
between Spain and the United States, there 
nothing in the avowed sentiments of the Spanis! 
Government, and certainly nothing in the sound 
policy of Spain, to justify an inference that sh: 
wishes to be no longer at peace with us. It ma) 
reasonably be expected, therefore, that you wi 
meet with a friendly reception. In return, you 
are authorized by the President to give every pro 
per assurance of the desire of the United States 


to maintain the harmony and to improve the cou: 
fidence between the two nations; and, with this 
view, to hasten, by frank elucidations and equita 
ble accommodations, a removal of every source 
from which discord might arise. You will no 
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fail, at the same time, to recollect, in conveying 
these amicable sentiments, the propriety of leav- 
ing the Spanish Government under an impres- 
sion that they flow neither from a fear of the 
Spanish Power, nor a belief that Spain sets little 
value on a continuance of peace with us. If the 
United States have a deep interest in avoiding 
war, they know that Spain cannot feel less of in- 
terest in avoiding it, and is in no condition, 
therefore, to extort sacrifices, or to risk the conse- 
quences of such an experiment. 

If no exchange of ratifications of the conven- 
tion of August 11, 1802, should have preceded 
your arrival at Madrid, the President has author- 
ized you to make the exchange; but it is on the 
expectation that the Spanish ratification will be 
absolutely unqualified. It must be notonly with- 
out conditions, but without protestandos or de- 
clarations of any sort. Rather than admit them, 
it is thought better to let the convention drop al- 
together, and to incorporate its provisions with 
those of a similar kind, making part of the gen- 
eral accommodation with which you are charged. 
Indeed, if there be a prospect of effecting this 
accommodation without delay, there may be an 
advantage in laying aside the convention of 
1802, as there will be an opportunity of giving to 
some of its articles both more precision and more 
comprehension. You will find some hints on this 
subject in the letters heretofore written to Mr. 
Pinckney, and may derive others from similar 
provisions in former conventions. 

The spoliations by French citizens chargeable 
on Spanish responsibility will be an important 
topic in your negotiations, whether the conven- 
tion of 1802 be separately carried into effect, or 
be consolidated with a new one. 

It is clear, as has been distinctly and repeatedly 
stated in the instructions given to Mr. Pinckney, 
that where the capturing vessels were equipped 
in Spanish ports, or the prizes made or condemned 
within Spanish jurisdiction, Spain is answerable 
for them to the United States. This, as a gene- 
ral principle, has not been denied. But two pleas 
are offered, as rendering the principle inapplica- 
ble to the claims of our citizens. One is, that 
the circumstances in which Spain was placed 
disabled her from controlling the wrongs done 
by French citizens; the other, that the conven- 
tion between the United States and France hav- 
ing relinquished the claim of indemnities against 
the latter, Spain became thereby absolved also; 
inasmuch as the relinquishment to France would 
otherwise be so far frustrated by her obligation to 
satisfy Spain for the indemnities paid by her to 
the United States. 

The first plea alone was advanced in the early 
stages of the discussion. The second was pretty 
certainly suggested by the Spanish Minister here, 
who, for that reason, may be the more anxious to 
see it prevail; and it has been abetted by the re- 
scripts of several American lawyers, obtained, 
doubtless, by the same Minister, on a hypotheti- 
cal case, so stated as to educe the desired opinion. 

With respect to the first plea, it is too little 
Consistent with the honor of Spain to be perse- 
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vered in, and has been but feebly urged since the 
second occurred. It would require, besides, from 
Spain satisfactory proof that she made every rea- 
sonable effort to maintain her own authority 
against the coercive intrusion of that of France. 
No such proof has been offered or attempted. In 
truth, no serious effort appears to have been made; 
and it may fairly be presumed that the pliability 
of Spain was either the result of a positive un- 
derstanding with France, or a compliance offered 
as a price for some equivalent advantage. 

With respect to the second plea, so far as it re- 
spects the opinion of the lawyers, I refer, for the 
light in which it ought to be regarded, to the ob- 
servations made in my letter of to Mr. 
Pinckney. 

In its merits, the plea is equally unsustainable. 
In the first place, some of the French citizens, 
whose irregularities are charged on Spain, were 
private citizens, having no commissions from 
France, in whose proceedings France cannot be 
supposed to have taken any interest, and for 
which, therefore, she might justly refuse to be an- 
swerable. In the next place, others of the wrong- 
doers, though once commissioned by France, may 
at the time have been without commissions, or 
have retained dead commissions only. For these, 
also, as in fact private citizens, France may re- 
fuse to be answerable. Again, in cases where 
the captures are stated to have been numerous, 
being made within the territorial jurisdiction of 
Spain, were controllable by Spain, and probably 
not patronised by France, no sufficient ground 
appears on which France could be made charge- 
able. 

The responsibility of Spain in this last case is 
the more direct and positive, as she is bound, by 
the sixth article of the treaty of October, 1795, 
to use all her efforts to recover and restore to the 
right owners their vessels and effects, which may 
have been taken within the extent of her juris- 
diction by sea or land, whether they are at war 
or not with the Power whose subjects have taken 
possession of the said effects. 

Lastly, therefore, the cases for which France is 
eventually liable, because presumably a party to 
them, are those only in which her commissioned 
cruisers on the high seas were the captors, and 
her agents in the Spanish ports the instruments 
of condemnation; the several other cases, with 
such as may have happened between the conven- 
tion with France of September 30, 1501, and that 
with Spain of August 11, 1802, being as unsus- 
tainable against France, without the principle 
on which the Spanish plea is founded. 

As to this last class of cases, proceeding from 
French officers and French agents, as well as 
every other which can be traced to the sanction 
and support of France, it is certain that eventual 
resort may be had to France for indemnification. 

But it is no less clear that this eventual remedy 
does not interfere with the right of the United 
States to resort in the first instance to Spain, as 
in the first instance, and in the ordinary course, 
responsible for the injuries committed. French 
citizens, like all other aliens within Spanish ju- 









































































































































































































































iets ites 


5 Sar 


eee 

















i 
' 
: 


ane eget 


SN Rt ata RRR it onan 





ti 
§, 
i 
‘ 

bi 
ii 
gt 


1351 APPENDIX. 1352 





Relations with Spain. 








risdiction, are, for the time and place, Spanish 
subjects. As such they are regarded by Spain 
herself; as such they are regarded by other na- 
tions, and as such Spain is answerable for their 
conduct to other nations in the same manner as 
she is answerable for that of her permanent sub- 
jects. 

, Could it be shown, therefore, that France had 
been released from her responsibility, it would 
not follow that the release of Spain was involved 
in that of France. France would only have been 
released from her eventual responsibility, (where 
it even existed,) whilst Spain would have re- 
mained under her immediate responsibility. Both 
may be considered as bound to indemnify the 
United States; Spain as the primary, France as 
the secondary debtor; Spain as the principal, 
France as a surety; and the release of France, 
consequently, is no more releasing Spain, than 
the release of a surety would release the princi- 

1 debtor. This view of the subject derives 
Soe from the consideration that the United 
States have, from the beginning, addressed their 
claims to Spain as primarily and principally 
bound to satisfy them. 

But to cut up this plea by the roots, it may be 
affirmed that no such release has been given by 
the United States to France. The convention, 
from which the plea is derived. expressly binds 
France, in the third article, to indemnification 
for all captures which might be subsequent to 
the date of the instrument, and also in cases 
where no definitive condemnation had, at that 
date, taken place. Now, the condemnations by 
French agents in Spanish ports are neither defi- 
nitive condemnations, nor any legal condemna- 
tions at all. The degree of authority and forms 
of proceeding meant by France to be intrusted to 
her commercial agents in foreign countries, ap- 

r to have been different at different times; and 
it may deserve inquiry what they were at the 
respective dates of the cases in question. By a 
law of the Republic of October, 1795, it would 
seem that the authority was first granted, and in 
an unconditional form. By a law of their Con- 
sular Government, however, of 8 Germinal, year 
8, the same authority was granted, with the fol- 
lowing modification: “ Et dans le cas ou le pré- 
sent réglement pourra recevoir son exécution, ils 
rempliront toutes les fonctions dont il — Pof- 
ficier d’administration des parts de la république, 
en se faisant assister de deux assesseurs, choisis, 
s'il est possible, parmi les citoyens Frangois im- 
matriculés et établis dans le lieu de la résidence 
de ces commissaires.” The proviso implied by 
the expression “et dans le cas ou le présent rég- 
lement pourra recevoir son exécution,” combined 
with the preceding reference to treaties, &c., will 
show that the authority was not to be exercised 
without the consent of the foreign country where 
the trial was to be had. And by a Spanish regu- 
lation in 1799, referred to, and enclosed in my 
letter to Mr. Pinckney of 8th of March, 1803, it 
is expressly declared, that the jurisdiction of the 
French agents in Spanish ports was not admitted 
by the Spanish Government. It will deserve in- 


quiry, also, in what light France herself may 
view the condemnations assumed by her agents 
in Spanish ports. From some information late] 

received from Mr. Skipwith, it may be inferred 
that they are not classed with those relinquished 
to her by the United States, and, if not mere nu!- 
lities, are at least within the exceptions to the re- 
linquishment stated in the third article of the con- 
vention of 1801; and, consequently, were it pos. 
sible for Spain to prove the duress she alleges, 
would be eventually chargeable on France, ac- 
cording to her own view of the subject, so far as 
her judicial regulations may have been pursued 
by the individual sufferers. 

In fine, the proceedings in question were either 
valid or not valid, If not valid, the release of 
France cannot be applicable to them, and the plea 
of Spain falls. If valid, the validity must pro. 
ceed from the sanction given to them by Spain 
herself, since. without that sanction, the French 
authority could not operate within the sovereignty 
of Spain; and with that sanction, the proceed- 
ings would be virtually the acts of Spain, and 
the more undeniably chargeable to her account. 

Thus, in every view of the subject, Spain will 
find it impossible to evade the obligation to in- 
clude, in a just and honorable settlement with the 
United States, the French spoliations charged on 
her, as well as those committed by Spanish sub- 
jects. 

Still her pride may adhere to objections which 
have been so pertinaciously, though with such 
little reason, urged by her. To spare this, her 
retreat may be covered by general expressions 
confounding the French with the other spolia- 
tions; or it may, if necessary, be still more effec- 
tually spared by a tacit relinquishment, at the 
same time, on the part of the United States, of 
the indemnities for the interruption of the deposit 
at New Orleans, which, being an express violation 
of treaty, forms a claim against Spain which she 
cannot controvert, and of which the Government 
of the United States has never lost sight. In 
such a relinquishment, it will be desirable, if prac- 
ticable, to except such of the few claims for |os- 
ses sustained by individuals, as can be properly 
specified and verified; limiting, thereby, the re- 
linquishment to the general injury done to the 
body of the people by the unlawful obstruction 
of theircommerce. A reparation for this injury 
is clearly due to the American nation, and Spain 
has no reason to expect that it will be abandoned 
without a valuable consideration of some kind or 
other, 

For a guide in your general negotiations, 
you will take the instructions heretofore addressed 
jointly to Mr. Pinckney and yourself, with one 
alteration, however, which is authorized by the 
President. In case the Spanish Government shall 
refuse to cede the territory eastward of the Per- 
dido, and shall require, as indispensable to an ac- 
knowledgment of our title to the territory west- 
ward of that river, an acknowledgment on our 
part that, in ultimately establishing the western 
boundary of Louisiana, the pretensions of the 
United States shall not go beyond the proposed 
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western limit to the interval of desert, to wit: 
the river Colorado, a line thence to the source of 
Red river, thence, along the highlands, &c., you 
gre authorized, after reasonable endeavors other- 
wise to effect your object, to acquiesce in the ac- 
knowledgment so required. 





| 








Mr. Madison to Mr. Monroe. 
DEPARTMENT OF Strate, May 4, 1805. 


Sir: I have just received your letter of the 2d 
of February, and one of the same date, signed by 
Mr. Pinckney also, with the communications at- 
tached tothem. Those of the preceding dates, 
of the 27th of November, 16th of December, and 
19th of January, had been previously received. 

Observing that, in the project delivered to the 
Spanish Government, you have omitted the pro- 
vision contained in the plan for a general accom- 
modation, transmitted in my letter of April 15, 
1804, for claims subsequent to the date of the 
convention of August, 1802, I lose no time in re- 
ferring you to that letter, and to another of the 
26th of October following, in which the course to 
be pursued is marked out, and in reminding you 
of the great importance of not losing sight of 
that class of claims which are of great amount, 
are daily increasing, and which ought to be em- 
braced to as late a date as possible. Should your 
negotiation, therefore, be still open, I recommend 
this subject to your particularattention. Should 
the negotiations have been successfully closed, it 
will be proper for you to procure, if it can be 
done, a supplemental article for the purpose. If 
this cannot be done, or if the negotiations should 
have failed, the instructions adapted to that state 
of things will be given to Mr. Bowdoin, as soon 
as it shall be known here. 

I recommend, in like manner, to your atten- 
tion the remarks contained in my letter of March 
22, 1803, to Mr. Pinckney, on the modifications 
proper to be given to the text of a convention; 
and the remark in my letter of October 26, 1804, 
relative to the Spanish garrison, which alone may 
be permitted to continue. 

With high consideration, &c., 

JAMES MADISON. 

James Monrog, Esq., Madrid. 





Mr. Madison to Mr. Monroe. 


DEPARTMENT OF STarTe, 
May 23, 1805. 

Sir: I have duly received the several commu- 
nications transmitted by Mr. Pinckney and your- 
self, under date of the Ist March last. I have 
also received from General Armstrong copies of 
his letters to you of the 12th and 18th of March. 
The passages in this last, in cipher, having not 
been copied into that used by this Department 
with General Armstrong, remain locked up, but 
provers do not affect the general tenor of this 
etter. 

From these communications, it appears that 
France has arranged herself on the side of Spain 
in such a manner that Spain will neither be dis- 


—— eee SNS 


APPENDIX. 


Relations with Spain. 


1354 








posed nor be permitted to bend to our claims, 
either with respect to West Florida or the French 
spoliations. What part France may take in re- 
lation to the western boundary of Louisiana seems 
not to have been disclosed. From the silence on 
that point, in Talleyrand’s note of November 8th, 
in answer to yours, in which the claim of the 
United States to the Rio Bravo is expressly as- 
serted, and from the confidential acknowledgment 
of that boundary by M. Laussat to Governor Clai- 
borne and General Wilkinson, it might be expected 
that, on this important point, France would side 
with us against Spain. Should this be the case, 
it is hoped, notwithstanding the unfavorable pos- 
ture of the negotiation, that there will be room to 
give it some such result as was contemplated. But 
there is so little reliance to be placed on the temper 
and views of France, as lately developed, thata fail- 
ure of your efforts ought to be anticipated. The 
alternative presented by this event is that of war, 
or a state of things guarding against war for the 
present and leaving in vigor our claims to be here- 
after effectuated. Against war, if to be safely and 
honorably avoided, the considerations are obvious 
and powerful. As it isa question which belongs 
to Congress, not to the Executive, that consider- 
tion alone forbids any step, on the part of the lat- 
ter, which would commit the nation, and so far 
take from the Legislature the free exercise of its 
power. And it may be fairly presumed, consid- 
ering the daily increase of our faculties for a suc- 
cessful assertion of our rights by force, that neither 
the nation nor its representatives would prefer a 
resort to arms toa state of things which would 
avoid it, without hazarding our rights or our rep- 
utation. The two essential articles in such a 
state of things are, Ist. A forbearance on the part 
of Spain, as well as of the United States, to aug- 
ment their settlements, or to strengthen in any 
manner their military establishments within the 
controverted limits ; 2dly. Not to obstruct the free 
communication from our territories through the 
Mobile and other rivers mouthing in the Gulf of 
Mexico, or through the Mobile at least. 

In the first of these articles must be included a 
forbearance on the part of Spain to introduce 
slaves, as well as free persons, not only as in one 
sense augmenting her settlements, but as facilita- 
ting a clandestine introduction of them, already 
complained of, into the territories of the United 
States. It can hardly be supposed that Spain will 
object to this article, even with such an explana- 
tion of it; and if the language of the French 
Minister here be any test of the sentiments of his 
Government, it may be expected that Fraace will 
favor the arrangement. This Minister has re- 
peatedly and strongly declared that, until all ques- 
tions concerning the boundary of Louisiana should 
be adjusted, a statu quo was the natural and just 
policy to be observed. 

The second article is, perhaps, not less essential 
as a precaution for maintaining peace. Every 
moment of delay threatens collisions which lead 
to war. The necessity of that channel for the 
exports and imports of the increasing settlements 
on the Mobile, above the Florida limit, and for 
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conveying our public stores to the military stations 
in that quarter, prove at once the reasonableness 
of this demand and its close connexion with the 
maintenance of peace. You will find by the en- 
closed correspondence between Governor Clai- 
borne and the Marquis de Casa Calvo, that the 
attention of the latter has been drawn to the sub- 
ject, and that it will have been thence transmitted 
to the Spanish Government. It is proper for you 
to know that the existing regulations of the Uni- 
ted States permit the settlements in the district of 
Baton Rouge, on the Mississippi, to navigate this 
river, with the exception. only, as to the intoduc- 
tion of slaves and armed vessels ; exceptions hav- 
ing reference to the very objects of the regula- 
tions now in question. 

I forbear to repeat the grounds on which the 
right of the United States to the use of those riv- 
ers is to be placed. They are already in the ar- 
chives of the Legation at Madrid. More effect, 
however, is to be expected from the necessity 
which a refusal of the navigation will impose 
on the United States to enforce their claim, than 
from any appeal to the principles which support 
it; and this necessity must be permitted to im- 
press itself fully on the Spanish Councils. The 
influence which France will have in this instance, 
as in all others, will make it worth while to learn 
the doctrine she has maintained with respect to 
the navigation of waters flowing through differ- 
ent jurisdictions. It is pretty certain that she 
has been led to assert ours, in relation to the 
Scheldt, and probably to the Rhine, 
other rivers. 


—— 


to the Convention of 1802 should be thereby in- 
curred. The delay actually incurred must haye 
led you to take the first course, if left to your op. 
tion by Spain. From the spirit, however, of Mr, 
Cevallos’s observations in his letter of ——. there 
is little probability that a ratification would be 
given, unshackled by conditions, which you were 
instructed to reject. It only remains now, there- 
fore, to observe to you, that these conditions con- 
tinue to be regarded by the President as absolutely 
inadmissible. The ratification, as already signified 
to you, is not to be accepted with any condition or 
qualification whatever, beyond such an arrange- 
ment as is explained in the letter of October 15, 
1804, of which an abstract is repeated from the 
Department of State to the Marquis de Yrujo, for 
affording a moderate time to Spanish subjects to 
produce their claims. If a ratification, thus un- 
shackled, be within your option, the President 
deems it proper that you should accept and transmit 
it, although none of the other objects committed to 
you should have been attained. Besides the pledge 
which a partial accommodation may prove fora 
more comprehensive adjustment, it is to be con- 
sidered that the provision therein made for a con- 
siderable portion of our citizens who are claimants, 
is due both to their interests and to the sanction 
given to it by the Senate, and that the manner in 
which the sixth article describes the suspended 
claims, is favorable to the principle on which they 
are founded. 

This letter will be so addressed, that it may be 


and perhaps | opened by Mr. Bowdoin, in case of your departure 


previous to his arrival, or by Mr. Ewing, in case 


Thesilence of your communications with respect | of his reaching Madrid before Mr. Bowdoin: and 


to the instructions in my letter of July 8th, 1804, 
to make the subject of the present a part of your 


either of these gentlemen is hereby authorized, in 
pursuance of the instructions here given relative 


conference with the Spanish Government, leaves | to the Convention of August, 1802, to arrange and 


it uncertain what particular disposition may have 
been manifested, and whether any orders, such as 
were required, have been transmitted. The infer- 
ence that we draw is, that you were either induced 
to decline eee or that the requisition 
did not succeed. hatever may have been the 
case, you will consider it as a charge from the 
President, in the event pre-supposed, of a failure 
in your general negotiation, to pursue, without de- 
lay, the course herein prescribed. Should you 
fail in this also, you will lose no time in transmit- 
ting the result, taking care not tocommit the Gov- 
ernment of the United States in any respect. nor 
to alarm Spain into hostile measures or prepara- 
tions further than may be inevitable. Should you 
succeed in what is here proposed, you will, in that 
case, also give the earliest notice, without preclu- 
ding the United States from any course not incon- 
sistent with the temporary arrangement formed, 
and leaving Spain under the impression that the 
arrangement will probably guaranty a continuance 
of peace. 

n the instructions of October 26th, 1804, it was 
left discretionary to accept a ratification of the 
convention of August, 1802, or to incorporate it 
with the general one committed to your negotia- 
tion, with an intimation that it might be best to 
do the latter, in case but little delay in giving effect 


| accept its ratification. 


[have the honor, &c. 


JAMES MADISON. 
James Monroe, Esq. 





V.—Letter from Mr. Monroe to Mr. Talleyrand ; « 
letter from M. Talleyrand to Mr. Armstrong ; and 
a letter from Mr. Armstrong to Mr. Monroe. 


Mr. Monroe to M. Talleyrand. 


Paris, November 8, 1804. 

Sir: Before the conclusion of the late treaty 
between the United States and France, your Ex- 
cellency will recollect that it was an object of the 
President, to acquire of Spain, by amicable ar- 
rangement, Florida; it being that portion of her 
territory which she held eastward of the Missis- 
sippi. It was also his object, after the conclusion 
of that treaty, not that it was pressed by such im- 
perious considerations as before, but that, as it 
would contribute to remove all cause of uneasi- 
ness and jealousy between the two Powers, they 
might adopt and harmonize in future in sucha 
system of policy as might secure to them peace, 
and give additional protection to their possessions 
in that quarter, especially to those of Spain. In 
the conferences which produced the treaty above- 
mentioned, the good offices of His Imperial Ma)- 
esty were engaged to the United States in any 
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negotiation which the President might commence 
with the Catholic King, for the acquisition of 
Florida. The same assurance was renewed after 
the conclusion of the treaty, though it was inti- 
mated that that was not a suitable time for the 
commencement of such a negotiation. It was, 
on that intimation, as your Excellency will also 
recollect, ata moment when I was about to set 
out for Spain in pe of the object, (the then 
recent orders of the President permitting it,) that 
| postponed my journey thither, and took a differ- 
ent position. The proposed negotiation with Spain 
was, in consequence, and has since remained, sus- 
pended ; and it isin obedience to late orders from 
my Government that I am now so far on my way 
to Madrid on that subject, and that Mr. Living- 
ston has requested the good offices of the Em- 
peror in support of it. Itis proper here to remark, 
that, since the epoch here referred to, the treaty 
then just concluded between the United States 
and France has been carried into effect, in its great 
points, with that scrupulous attention to good faith 
which does to both parties the highest honor. 
Their conduct in that transaction gives to eacha 
pledge for the integrity which is to prevail in 
their future intercourse. I may be permitted to 
add, that, as I declined my visit to Spain at that 
epoch, the more readily to give an opportunity for 
the complete execution of that treaty, so, now 
that is carried into effect, | undertake it with the 
greater pleasure, since it confirms me in the con- 
fidence before entertained, of the support which 
would be given to it by His Imperial Majesty. 

The President has been induced to adopt this 
measure at this time, by considerations the most 
urgent. As these are inseparably connected with 
the proposed negotiation, indeed, form, in part, 
the object of it, it is due to the friendship subsist- 
ing between our Governments, and to the candor 
which the President will never fail to observe in 
his transactions with the Emperor, to give youa 
distinct idea of them. They will, I doubt not, 
satisfy you that the President has heretofore shown 
a sincere desire to cultivate the friendship of the 
Catholic King, and that the attempt which he 
now makes to preserve that relation is a new and 
signal proof of that disposition. 

Since the treaty between the United States and 
France, whereby Louisiana was ceded to the for- 
mer, a question has arisen between those States 
and Spain, relative to the boundaries of the ceded 
territory. It is understood that the Government 
of Spain entertains an idea that that cession com- 
prises only that portion of Louisiana which was 
ceded to it by France in 1762; that it does not 
comprise that portion also which was ceded by 
her, at the same time, to Great Britain, distin- 
guished, while in her possession, by the name of 
West Florida. This pretension of the Court of 
Spain cannot, it is presumed, be supported by 
even the color of an argument. Had that been 
the intention of the parties in the Treaty of St. 
Ildefonso, it would have been easy to have pro- 
vided for it. The idea wasa simple one, which 
a few plain words would have expressed. But, 
the language of the article referred to conveys a 











very different sentiment. We find in it nothing 
which countenances a presumption that the Em- 
peror meant to retake from Spain only a portion 
of Louisiana, or to refer to it in a dismembered 
state. It was natural to suppose, in accepting a 
retrocession of that province from a Power pos- 
sessed of the whole, that he would take it entire, 
such as it was when France possessed it. Accord- 
ingly, we find that the terms of the article making 
the cession are as full and explicit to that object 
as it was possible to use. It is not stipulated that 
Spain should cede to France that portion of Lou- 
isiana only which she had received from France, 
or that West Florida should be excepted from the 
cession. 

It is, on the contrary, stipulated that she shall 
cede it as it was when France possessed it; that 
is, such as it was before it was dismembered 
by the cessions afterwards made to Spain by Great 
Britain; that she should cede it with the same ex- 
tent that it now has in the hands of Spain; that 
is, entire, which it became by the treaty of 1783, 
whereby West Florida was ceded by Great Brit- 
ain to Spain; such as it is according to subsequent 
treaties between Spain and other Powers: a stip- 
ulation which does honor to His Catholic Maj- 
esty, since it proves that, in making the cession to 
France, he intended to cede only what he had a 
right to cede ; that he recollected the treaty which 
he had concluded with the United States in 1795, 
knew the extent of its obligations, and was re- 
solved to execute them with good faith. Your 
Excellency will receive, within, a paper contain- 
ing an examination of the boundaries of Louisi- 
ana, which, it is presumed, proves incontestably 
the doctrine above advanced, as also that the river 
Perdido is the ancient, and, of course, present 
boundary of that province to the east and the 
Rio Bravo to the west. 

The United States have other causes of com- 
plaint against Spain, of a serious import. In the 
course of the last war many aggressions were 
committed, under the authority of Spain, but, as 
it is presumed, without its sanction, on the come 
merce of the United States. Her ships of war and 
privaters took many of their vessels in Europe and 
America, carried them into her ports, detained and 
condemned them, under pretexts which cannot be 
justified. The injury sustained by this proceeding 
was great and extensive, for which it is the duty 
of the President to obtain for the sufferers an ad- 
equate reparation. A convention was entered into 
at Madrid, about two years since, between the two 
Powers, which provided a partial remedy for these 
injuries. The greatest object, however, was left 
open for future arrangement. It was owing to 
that consideration, and to a knowledge that the 
principal cause of variance was unprovided for, 
that the negotiation was, in truth, unfinished ; that 
neither Government took any interest in ratifying 
orexecuting thatconvention. The whole subject, 
therefore, now lies open for discussion, and it is 
very much desired to conclude it on such fair prin- 
ciples as may be satisfactory to His Catholic Ma- 
jesty, while it enables the President to vindicate 
the character of his Administration, in obtaining 
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for American claimants the justice to which they 
are entitled. 

The occlusion of the river Mississippi, about 
two years ago, contrary not only to the spirit but 
to the express stipulation of the Treaty of 1795 
between the United States and Spain, was an act 
which exposed to essential injury the interest of 
the Western inhabitants of those States, while it 
could not be considered otherwise than as a high 
indignity to their Government. His Catholic Ma- 
jesty did not hesitate to disavow the act, when 
complained of by the American Minister at Mad- 
rid. This disavowal made some atonement to the 
violated honor of the Government, but no repara- 
tion for the injury which has been sustained by 
individuals. A reasonable, but adequate, repara- 
tion is still due on that account, and it is expect- 
ed that His Catholic Majesty will see the justice 
and propriety of making it. 

These circumstances have produced an interest- 
ing crisis in the political relation of the United 
States and Spain, which it is the sincere desire of 
the President to remove by fair and amicable ar- 
rangement. If the negotiation which is about to 
be commenced by his order does not terminate in 
that result, it willbe owing altogether to the Gov- 
ernment of Spain. The measure which is now 
adopted, the negotiation which is invited, is a con- 
vincing proof of the sincerity and good faith with 
which the President seeks to preserve the relations 
of friendship between the two Powers. In the 

ursuit of its objects, no unreasonable pretension 
is entertained, no unjust demand will be made. 
On the subject of boundaries, although Congress, 
on a thorough conviction of its rights, authorized 
the taking immediate possession of Louisiana, ac- 
cording to its ancient limits, and, of course, to the 
river Perdido, to the East, yet the President, 
from motives of respect to the Catholic King, post- 
ned the execution of the measure, to give time 
or amicable explanation with his Government, 
in full confidence that they will produce their de- 
sired effect. In respect to aggressions on our com- 
merce, and other injuries, it cannot be doubted 
that a suitable indemnity will be made for them, 
The cession of Florida is a question which rests 
on different ground. The policy of that mea- 
sure, and the conditions of it, in case the policy is 
admitted, are points to be decided by each Gov- 
ernment for itself, from a view of its interest and 
othercircumstances. Should the cession be made, 
and the other points be adjusted, there is no rea- 
son why the peace and harmony of the two nations 
should not be perpetual: there would remain no 
cause of jealousy between them—no point of col- 
lision. Posse of ample territory to satisfy their 
oe population for ages to come, the United 
tates would be left at liberty to pursue their inte- 
rior arrangements without apprehending the inter- 
ference of, or having the disposition to interfere 
with, their neighbors. Such a system of policy 
on their part would contribute in a very eminent 
degree to the security of the vast dominions of 
Spain tothe south of us. To Spain, itis presumed 
that the territory is of but little importance: in itself 
it is of none, as it isa barren tract. If she retains 
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it, it must be as a port for troops, to be placed there 
in opposition to us—a measure which tends to pro- 
voke hostility and lead towar. The Havana is q 
port which answers more effectually every object 
which she could contemplate from this, while it js 
free from all the objections that are applicable to 
the latter. Being an island, it is less assailable by 
a foreign Power. Situated in the Gulf of Mexico, 
it furnishes the means of giving all the protection 
to her other possessions that she could desire; and 
by uniting her whole force at one point, increas- 
ing her means of defence against attack, or of 
annoying her enemies in time of war. It is earn- 
estly hoped that the Catholic King will take a 
dispassionate view of these circumstances, and of 
the relative situation of the two Powers, and meet 
the President in a suitable provision for their future 
friendship. Should he, however, be disposed to 
pursue a different policy, on him will the respon- 
sibility rest for the consequences. 

The relation which has subsisted invariably be- 
tween His Imperial Majesty and the Government 
which I have the honor to represent has been of 
the most friendly character. It is on the knowl- 
edge of that fact, and the satisfactory evidence 
which it furnishes, that the Emperor takes an in- 
terest in the welfare of the United States ; it is on 
the promise above adverted to, made on his part, 
to support with his good offices any negotiation 
which the President might commence with the 
Court of Spain for the acquisition of Florida; as 
also on the firm belief that the attainment of that 
object, with the amicable adjustment of all sub- 
sisting differences between the United States and 
Spain, must be advantageous to France, that his 
good offices have been and are now requested in 
support of that negotiation. 

My mission to Spain being extraordinary, is 
also temporary. As soon as its objects are accom- 
plished, it is my duty to return to London, which 
I shall do through this metropolis, when I hope to 
have the honor and pleasure of being presented 
again to His leapeetat Majesty, and of acknowl- 
edging in person his friendly offices to my Gov- 
ernment and country in a transaction of high im- 
portance to its interests, which the President has 
thought fit to commit in part to my agency. 

I beg your Excellency to accept the assurance 
of my high consideration. 


M. Talleyrand to General Armstrong. 


Paris, December 21, 1804. 


Sir: I had the honor, in Brumaire last, to in- 
form Mr. Livingston that I would submit to the 
inspection of His Imperial Majesty the letters he 
addressed to me relative to the motivesof Mr. Mon- 
roe’s journey to Spain, and some discussions be- 
tween the Court of Madrid and the United States. 

Among the observations made on this subject 
by Messrs. Livingston and Monroe, His Imperial 
Majesty has been obliged to give particular atten- 
tion to those bearing on the discussions, of which 
the object is peculiarly interesting to the French 
Government. He has perceived that he could not 
have been a stranger to the examination of these 
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which France has ceded Louisiana to the United | 
States; and His Majesty has thought that an ex- | 
planation, made with that fidelity which charac- 
terizes him, on the eastern boundaries of the ceded 
territory, would put an end to the differences to 
which this cession has given rise. 

France, in giving up Louisiana to the United 
States, transferred to them all the rights over that 
colony which she had acquired from Spain; she 
could not, nor did she wish to cede any other; 
and, that no room might be left for doubt in this 
respect, she repeated, in her treaty of 30th April, 
1803, the literal expressions of the Treaty of St. | 


Ildefonso, by which she had acquired that colony | 
two years before. 
Now it was stipulated, in her treaty of the year | 


1801, that the acquisition of Louisiana by France | 
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discussions, since they grew out of the treaty by rid which preceded the Treaty of 1801, and His 


Majesty is convinced that, during the whole of 
these negotiations, the Spanish Government has 
constantly refused to cede any part of the Flori- 
das, even from the Mississippi to the Mobile. 

His Imperial Majesty has, moreover, authorized 
me to declare to you, that, at the beginning of the 
year 11, General Bournonville was charged to open 
a new negotiation with Spain for the acquisition 
of the Floridas. This project, which has not been 
followed by any treaty, is an evident proof that 
France had not acquired, by the treaty retroced- 
ing Louisiana, the country east of the Mississippi. 

The candor of those observations proves to you, 
sir, how much value His Majesty attaches to the 
maintenance ofa good understanding between two 
Powers, to whom France is united by connexions 
so intimate and so numerous. His Majesty, called 


was a retrocession ; that is to say, that Spain re- | upon to give explanatious on a question which 
stored to France what she had received from her | interested France directly, persuades himself that 
in 1762. At that period she had received the ter- | they will leave no ground of misunderstanding 
ritory bounded on the east by the Mississippi, the | between the United States and Spain; and that 
river Iberville, the lakes Maurepas and Pontchar- | these two Powers, animated, as they ought to be, 
train; the same day France ceded to England, by | by the sentiments of friendship which their vicin- 
the preliminaries of peace, all the territory to the | ity and their position render so necessary, will be 
eastward. Of this Spain had received no part, and, | able to agree with the same facility on the other 


could, therefore, give none back to France. 

All the territory lying to the eastward of the | 
Mississippi and the river Iberville, and south of | 
the 32d degree of north latitude, bears the name | 
of Florida. It has been constantly designated in | 
that way during the time that Spain held it; it 
bears the same in the treaties of limits between 
Spain and the United States; and, in different 
notes of Mr. Livingston ofa later date than the 


treaty of retrocession, in which the name of Lov- | 


| subjects of their discussion. 


This result His Imperial Majesty will learn with 
real interest. Hesawwith pain the United States 
commence their differences with Spain in an un- 
usual manner, and conduct themselves towards 
the Floridas by acts of violence, which not being 
founded in right, could have no other effect but 
to injure its lawful owners. Such an aggression 


| gave the more surprise to His Majesty, because 


the United States seemed in this measure, to avail 


isiana is given to the territory on the west side of | themselves of their treaty with France as an au- 


the Mississippi; of Florida to that on the ers 


of it. 


According to the designation, thus consecrated | 
by time, and even prior to the period when Spain | 
| nothing can authorize, towards a Power which 
| has long occupied, and still occupies, one of the 


began to possess the whole territory between the 
31st degree, the Mississippi, and the sea, this coun- 
try ought, in good faith and justice, to be distin- 
guished from Louisiana. 


Your Excellency knows that, before the pre- | 


liminaries of 1762, confirmed by the Treaty of 1763, 





the French possessions, situated near the Missis- 
sippi, extended as far from the east of this river, 


towards the Ohio and the Illinois, as in the quar- | 
| the two nations, ardently desires. 


ters of the Mobile; and you must think it as un- 


natural, after all the changes of sovereignty which | 


| ation, 


that part of America has undergone, to give the 
name of Louisiana to the district of Mobile, as to 
the territory more to the north on the same bank 
of the river, which formerly belonged to France. 

These observations, sir, will be sufficient to dis- 
pel every kind of doubt, with regard to the extent 
of the retrocession made by Spain to France, in 
the month of Vendemiaire, year 9. It was under 
this impression that the French and Spanish pleni- 
potentiaries negotiated, and it was under this im- 
pression that I have since had occasion to give 
the necessary explanations when a project was 
formed to take possession of it. I have laid be- 
fore His Imperial Majesty the negotiations of Mad- 


thority for their proceedings, and because he could 
scarcely reconcile, with the just opinion which he 
entertains of the wisdom and fidelity of the Fed- 
eral Government, a course of proceedings, which 


first ranks in Europe. 

But the Federal Government having entered the 
path of negotiation, and the question which di- 
vided the two Powers being cleared up, there is 
reason to hope they will easily agree on the other 
points; and this His Majesty, from the sincere 
interest which he feels for the equal prosperity of 


Accept, sir, the assurance of my high consider- 
C. M. TALLEYRAND. 





| Extract of a letter from General Armstrong, Minister 
Plenipotentiary of the United States at Paris, to Mr. 
Monroe, Minister Extraordinary and Plenipotentiary 
of the same, dated 
Paris, March 12, 1804, 


The moment I received your letters of the 15th 
and 26th February, I took measures to sound this 
| Government on the present posture of things at 
| Madrid, which, on the authority of your commu- 
nication, I represented as strongly indicating a 
| rupture between the United States and Spain. 
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Their manner of receiving this information, with | VI.—Correspondence between Messrs. Monroe and 
the sentiments which they made no scruple to Pinckney and the Spanish Government. 
avow in relation to the subject generally, decided Messrs. Monroe and Pinckney to Mr. Cevallos. 
me at once against either submitting your corre- 
spondence with Cevallos, or submitting anything _  ARansuez, Jan. 28, 1805. 
of my own for it—perceiving clearly that the effect | Str: It is the sincere desire of the President to 
of such communication would be to draw from | establish the relations between the United States 
them some new declaration friendly to the preten- | and Spain on a footing of permanent friendship, 
sions of Spain, and calculated merely to keep up | As a signal proof of that disposition, he has sent 
the tone of her councils. The following sketch | an extraordinary mission to His Catholic Majesty, 
of what passed will enable you to judge how far with full power, in conjunction with their Minis- 
this conclusion was correct, or otherwise. ter Plenipotentiary at Madrid, to enter into such 
On the subject of indemnity for the suspended | arrangements, on just and equal principles, as 
right of deposit, (professing to know nothing of | may be best adapted to the object. The situation 
the ground on which the interruption had been | of the two countries, at this time, required such 
given,) they would offer no opinion. On that of | an effort on his part, and it is our wish, as it is our 
reparation for spoliations committed on cur com- | duty, to do everything in our power to carry it 
merce by Frenchmen within the territory of His | into effect. it : 
Catholic Majesty, they are equally prompt and|_ It is proper to examine, impartially, the several 
decisive, declaring that our claim, having nothing | points which are depending between our Govern- 
of solidity in it, must be abandoned, ments, To make their friendship perpetual, every 
With regard to boundary, we have, they said, | cause of complaint and inquietude should be 
already given an opinion, and see no cause to brought into view, and amicably settled. ; For 
change it. To the question, What would be the this purpose, it Ils necessary to ascertain their re- 
course of this Government in the event of a rup- | spective rights in each case, since thereby an un- 
ture between us and Spain? they answered, We | erring rule will be established, by which this ad- 
can neither doubt nor hesitate—we must take part | justment may be made, and their future harmony 
with Spain; and our note of the 30th Frimaire | secured. No just Government will ever demand 
was intended to communicate and impress this | anything which will not bear the test of that rule: 
idea. no just Government will ever refuse to discharge 
r an obligation which itimposes. We will proceed 
to this inquiry, in full confidence that both our 
Extract of aletter from the same to the same,dated | Governments are animated with the same zeal 
Paris, March 18, 1805. | to do peruse, Ma the same desire to cherish the 
I received your favor of the first instant by the friendly relations which have heretofore subsisted 
Preble. Another experiment has been made, but | between them. 
without producing any result propitious to our ob- In the course of the last war, many aggressions 
jects. Nay,the more this subject is discussed, the | W°re committed on the peaceful, and, as it is pre- 
more determined are they in maintaining the doc- | SUmed, lawful commerce of the United States, to 
trines and pursuing the conduct indicated in my | the great injury of their citizens, within the ter- 
letter of the 12th. A this explanation, three points | Titory and jurisdiction of Spain, for which they 
were fully and distinctly, but cautiously, urged; | are eatitled to compensation. It cannot be doubted 
Ist. The probability of an immediate rupture be- | but that Spain is responsible for the injuries, in 
tween Spain and the United States; 2d. The ill | all cases where the condemnation was contrary 
consequences of such an event to Spain directly, | to the law of nations, the subsisting treaty between 
and to France indirectly, as her ally; and, 3d. | the two Powers, and those principles of justice 
Its tendency to promote the general views of Great | Which are recognised and apenas by other na- 
Britain, though no closer political connexion be- | tions. ‘It is to be regretted that a perfect accord 
tween her and us were induced by it. has not yet taken place between our Governments 
on the mode of adjusting all the claims proceed- 
ing from this cause. It is, however, matter of 
much satisfaction to observe, that they have gone 
so far in the establishment of just principles, and 
approached so near in sentiments, as to justify the 
expectation that all difficulties will now be re- 
moved. The discussions which have already taken 
place on this subject have too fully illustrated its 
merits to require anything to be added on that 
point at present. We observe, with pleasure, that 
the President reposes too much confidence in the 
high character of His Majesty, which is distin- 
guished by a sacred regard to justice, to doubt his 








Extract of a letter from the same to the same, dated 


Paris, April 1, 1805. 

Your letter of the 12th reached me yesterday: 
No material change of opinion or conduct has 
taken place here with regard to your business. 
A long and querulous note has been put in by the 
Spanish Chargé d’Affaires, (Santivanes,) stating 
the claims made by you, and thearguments employ- 
ed in support of them, and soliciting from this Gov- 
ernment its exposition of the Treaties of 1801 and 
1803 on the several points in controversy. This | agreement to whatever it dictates. The proposi- 
note had not been answered on the 30th ult., and, | tion which we have the honor to make to your 
from some circumstances, I suspect that there is | Excellency on this point rests on that basis, and 
no intention of answering it promptly. will, therefore, we flatter ourselves, receive his 
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' sanction. Your Excellency will find that, in the 
- terms of payment of such sums as may be awarded, 
» anew accommodation is proposed, whichis equally 
' a proof of the disposition of our Government to 


conciliate the views and interests of His Catholic 


ian in this transaction. 


he suppression of the right of deposit at New 


| Orleans, by the Intendant of His Majesty, in the 
- Winter of 1802—’3, contrary to the Treaty of 1795, 


to the great injury of citizens of the United States 


E who inhabit the territory which is bounded by 


the Mississippi, and the waters emptying into it, is 
also an act for which they are entitled to repa- 
ration. By restoring the deposit, on the com- 
plaint of the President, His Majesty gave a satis- 
factory proof of his strict regard to the obligations 


: of treaties, and the principles of justice; but, by 


so doing, the injuries which had been sustained 


Fs by individuals had not been redressed, nor were 
_ the just views of His Majesty in that respect com- 


his Intendant. 
closed project to ptovide for them. 


- pletely fulfilled. It is presumed that His Majesty 


will not hesitate to allow an adequate indemnity 
for the losses which were sustained by this act of 
It is one of the objects of the en- 


The above are the injuries which have been 


_ received by citizens of the United States, for which 
it is it to provide a suitable compensa- 


- tion. 
duty of their Government to render it. 


n seeking justice, however, it is equally the 
It is pos- 


sible that His Majesty’s subjects may have re- 


ceived injuries within the territory or jurisdiction 


_ of the United States, or by their officers elsewhere, 


for which those States are also responsible. It 


has been the invariable effort of their Govern- 


nes 


ment to preserve the best understanding with His 


Catholic Majesty, by the fathful observance of 


every duty imposed by the law of nations and the 
subsisting treaty between them, in their political 


and socialintercourse. If such injuries have been 
_ rendered, it is the earnest wish of the President 


tbat just reparation should be made for them. 
For the fair and amicable adjustment of ali 
such claims on both sides, it is proposed to estab- 


_ lish a Board ot Commissioners, impartial and in- 
_ dependent, which shall be vested with full power 


to hear and determine and grant awards for all 


_ such as shall appear to be well founded. This 
_ mode has proved adequate, in similar cases, be- 


pest wens ees, 


ee ST 


tween the United States and other Powers. It 
is not doubted but that it would prove equally so 
between the United States and Spain. 

There is another question, which it is equally 
proper to adjust at this time. By the cession of 
Louisiana by His Majesty the Emperor of France 
to the United States, it becomes necessary to set- 
tle its boundary with the territories of His Cath- 
olic Majesty in that quarter. Itis presumed that 
this subject is capable of such clear and satisfac- 
tory illustration, as to leave no cause for difference 
of opinion between the parties. By the treaty of 
April 30, 1803, between the United States and 
France, the latter ceded to the former the said 
province, in full sovereignty, in the same extent, 
and with all the rights which belonged to it, un- 


der the Treaty of 1800, by which she had ac- 
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quired it of Spain. That the nature and extent 
of the acquisition might be precisely known, the 
article of the Treaty of St. Ildefonso, making the 
cession, is inserted in that of Paris. 
just construction, therefore, of that article, the 
United States are referred for the extent of their 
rights under the Treaty of 1803. There is no- 
thing to oppugn its force or detract from the im- 
port of its very clear and explicit terms. 
have the honor to present to your Excellency a 
paper on this rm rin which, we presume, proves, 
in the most satisfactory manner, that the bounda- 
ries of that province, as established by the treaties 
referred to, are the river Perdido to the east, and 
the Rio Bravo to the west. 
ciples which justify this conclusion are so satis- 
factory to our Government, as to convince it that 
the United States have not a better right to the 
island of New Orleans, under the cession referred 
to, than they have to the whole district of terri- 
tory which is above described. Aware, however, 
that the question of boundary was one in which 
His Catholic Majesty was also interested, the 
President was not unmindful of what was due to 


Toa fair and 


We 


The facts and prin- 


that consideration. In pursuing and supporting 


the just rights of the United States, he is far from 
wishing to interfere with, or encroach on, those 
of Spain. 
what was due to that interesting relation ; and as 
a Power which claims respect in its intercourse 
wil 
tinguished proof of that of the United States for 
His Catholic Majesty in the present case. 
no step has been taken since the territory was 
surrendered to those States by France, otherwise 


As neighbors, he was also sensible of 


other nations, he was resolved to give a dis- 


Thus, 


than a strong expression by the Congress of its 
sense of their rights; no portion of it has been 
garrisoned, or even possessed by their troops, 
which could involve any question of the kind ad- 
verted to, or manifested a disposition incompatible 
with these just and friendly sentiments. His de- 
finitive arrangements are yet to be taken. He 
seeks to adopt them in harmony with the senti- 
ments and interests of His Catholic Majesty—a 
motive which induced the measure of an extraor- 
dinary mission, and inspires this communication. 

So far, we have treated of the boundary which 
of right ought to be established between the two 
nations. Itis proper, however, to examine and 
treat the subject in another view. 

By the acquisition of Louisiana, the United 
States and Spain have assumed, in some respects, 
a new relation to each other. It is in its nature 
a very interesting one. It is practicable, at this 
time, to place it on sucha  seavtine by suitable 
arrapgements, as to preserve their friendship for 
ages. The importance of the subject merits their 
very dispassionate consideration, since a failure 
to adopt such may be productive of much harm. 
Happily, it is an unquestionable truth, that in 
consideration of the permanent and substantial 
interest of the two Powers, there does not exist 
at present a single point of collision, an opposing 
interest between them. There are only some 
topics of uneasiness and jealousy easy to be remov- 
ed, but which, if suffered to remain, may engen- 
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der animosities, embitter their intercourse, and | will take ages to fill. Should Spain not place g 
finally prove the cause of much trouble,and even | strong force in Florida, it will not escape you; 
misfortune, to both nations. To remove them | Excellency’s attention, that it will be much ex. 
requires no sacrifice ; on the contrary, much will ee to the danger of being taken possession of 
be pees since, by so doing, their harmony, and | by some other Power who might wish to hold ir. 
with it their permanent interests, will be secured. | with very different views towards Spain thay 
What effect does the acquisition of Louisiana | those which animate the Government of the 
by the United States produce on the interest of | United States, Without a strong force there, ;; 
the Powers in reference to each other ? and what | might even become an asylum for adventurer; 
ought it to produce in their policy ? These ques- | and freebooters, to the great annoyance of both 
tions admit a ready answer. That province is| nations. In this light, however, we forbear to 
bounded by Florida to the east,and Mexico to the | press it. 
west; hence, Florida is surrounded on every side, | It is proposed, by the enclosed project, to estab- 
that of the ocean excepted, by the territory of the | lish a district of neutral territory between the two 
United States. It is, of course, an object with | Powers, on which neither party shall encroach, 
those States to — it. And as Louisiana ex- | and, with a view to accommodation, that it shoul; 
tends westward to Mexico, it is presumed to be | be, for a given term, within the supposed limits 
an object with Spain to retard the progress of | of Louisiana. We are willing that the term 
their settlements in that quarter. ere, then, | should amount to twenty years, to give time for 
is the obvious ground of an accord between the | ulterior arrangements relative to that object, and 
two nations, in an arrangement which seems to | the establishment of a permanent boundary be- 
be well adapted to accomplish an object which | tween them in that quarter. If the boundaries of 
each deems of importance. The object which we | Louisiana are, as our Government believe them 
have the honor to present to your Excellency is | to be, and as, we presume, is sufficiently proved 
intended to conciliate and provide for those inter- | by the enclosed paper, this arrangement cannot 
ests. It is believed that its adoption will effectu- | be considered otherwise than in the light it is in- 
ally do so. Your Excellency must be sensible, | tended. This proposition, however, is not offered 
under existing circumstances, and especially since | as an equivalent for the cession of Florida. It is 
the acquisition of Louisiana, that that of Florida | proposed to make a pecuniary compensation for 
has become an object of much less importance to | the cession to an amount which is deemed equal 
the United States. It is not from the want of} to its value. To fix that value, in case His Cath- 
territory, because it is known not to be fertile, | olic Majesty is disposed to make the cession, can- 
and without it they have enough to satisfy their | not, it is presumed, be difficult, since, without re- 
growing population for ages to come. It is, in | garding other considerations, the sum given for 
truth, suggested more by a desire to remove all | the whole province of Louisiana furnishes a just 
cause of a future variance between them and Spain, | and suitable standard. By comparing the extent 
than of any immediate advantage to be derived | of the Territory of Louisiana with that of Flori- 
from it in other respects. While that province | da, and taking into consideration the immense 
remains to Spain, it must be, in some degree, a | advantages derived to the United States from the 
cause of jealousy to the United States. Situated | entire command of the Mississippi and all the 
in their interior, and detached from the other do- | waters emptying into it, which followed the ces- 
minions of His Catholic Majesty, it is probable, | sion of Louisiana, we are promptly led to a fair 
to render it secure, that he would be compelled to | result. On this point we wish to confer in per- 
ut a strong force there. Hence, the United | son, when it may suit your Excellency’s conve- 
tates would be compelled to do the same. Thus | nience. The sum which may thus be agreed on, 
the attitude of hostilities would be taken, which | it is wished to appropriate in the manner men- 
a thousand causes would tend to promote. The | tioned in the proposed convention. 
jealousy of Governments so contiguously situa-| In seeking to terminate amicably all subsisting 
ted, the rivalry of Governors and Generals, and | differences between the two Powers, and to place 
the conflict of commercial regulations, could not | their future relations on a basis of permanent 
fail to produce that effect. In addition to which, | friendship, it is thought that a formal stipulation 
it cannot be doubted that other Powers would | in behalf of each, not only to observe the limits 
take a pleasure in seeing a rupture between the | which may be agreed on, but to cause them to be 
United States and Spain. It is presumed that | observed by their respective citizens and subjects, 
they are interested in it. Remove, however, this | may have a very salutary effect. If such a stip- 
obstacle, and establish on just principles their west- | ulation is regarded only as proof of the spirit 10 
ern boundary, and all cause of inquietude and | which the convention is formed, it will always 
misunderstanding will be atan end. Their ter- | have weight with both Governments to insure 2 
ritories and police will be distinct, and their mil- | compliance with it. But it merits to be received 
itary stations at some distance from each other. | in a stronger light, since it makes it the duty ol 
Each Power will regulate its own concerns as it | each Government to beattentive to, and to enjoii 
thinks best: neither will be interested in disturb- | it on their citizens and subjects, respectively, 
ing those of the other. Their Governments, on | strictly to observe the same. As the convention 
the contrary, will find themselves bound by their | of the 11th of August, 1802, has not been carried 
interests, their faith, and their character, to keep | into effect, it is thought best ta suffer it to fall, 
their citizens within their own limits, which it | and incorporate its contents into the present one ; 
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on that principle the project is formed. There 


~ seems to be a propriety in accommodating all 


subsisting differences, and providing for the re- 


| ogee interests of the two Powers, to comprise 
t 


e stipulations which are necessary for the pur- 

se, in the same instrument. To this mode, 
Care we have no preference, and only submit 
the idea to your Excellency’s consideration. 

To facilitate the communication, and promote 
despatch in an object of so much importance to 
our Government, we have the honor to annex a 
translation into French of this note, and the pa- 

rs which accompany it, to your Excellency. 

hey are as correct as they could be made by 
those attached to the legation, to whom alone we 
could confide their contents, We beg leave, how- 
ever, to observe, that we consider ourselves re- 


_ sponsible only for the originals, which are in 


English. 
We beg your Excellency to accept the assur- 
ance of our distinguished consideration, &c. 
CHARLES PINCKNEY. 
JAMES MONROE. 





Project of a Convention between the United States and 
Spain. 

Artic.e 1. Spain, acknowledging and confirm- 
ing to the United States the cession of Louisiana, 
in an extent eastward to the river Perdido, cedes 
to them forever all the territory remaining to her 
between the Mississippi, the Atlantic, and the 
Gulf of Mexico, together with all the islands 
thereunto annexed, either while the Floridas be- 
longed to Great Britain, or after they became 
provinces of Spain. 

Possession of the said territory shall be deliv- 
ered to a person authorized by the United States 
to receive the same, in —— days, or less, if prac- 
ticable, after the exchange of the ratifications of 
this convention. With the said territory shall be 
delivered all public property, except ships and 
military stores, as also all public archives belong- 
ing to the same. 

ithin —— days after the delivery of posses- 
sion, or sooner, if posssible, the Spanish troops 
shall evacuate the territory hereby ceded ; and if 
there should be any Spanish troops remaining 
within any part of the territory ceded by France 
to the United States, all such troops shall, with- 
out delay, be withdrawn. 

Spanish subjects, within the ceded territory, 
who do not choose to become citizens of the Uni- 
ted States, shall be allowed eighteen months to 
dispose of their real, and to dispose of or remove 
their other property. 

The inhabitants of the ceded territory shall be 
entitled to the same incorporation into the United 
States, and to the same protection in their religion, 
their liberties, and their property, as were stipula- 
ted to the inhabitants of the territory ceded to the 
United States by the treaty of April 30, 1803, be- 
tween those States and France. 

Art. 2. It is agreed that, for the term of —— 
years, no land shall be granted; nor persons 
who may have settled since the Ist of October, 


1800, on lands not granted prior thereto, be per- 
mitted to continue within the space defined 
by the following limits, to wit: by a limit consist- 
ing of the river Colorado on the one side, from its 
mouth to its source; thence, a straight line to the 
most southwestwardly source of the Red river, 
with such deflections, however, as will head all the 
waters of that river; thence, along the ridge of 
high land which divides the waters belonging to 
the Mississippi and Missouri from those belonging 
to the Rio Bravo; and thence, a meridian to the 
northern boundary of Louisiana: and by a limit, 
on the other side of the Rio Bravo, from its mouth 
to its source: and thence, a meridian to the 
northern boundary of Louisiana. 

Such of the settlements within the foregoing 
limits, not prohibited by the preceding clause, as 
were not under the authority of the government 
of Louisiana, shall continue under the authority 
of Spain. Such as were under that authority 
shall be under the authority of the United States. 
But the parties agree that they will, respectively, 
offer reasonable inducements, without being ob- 
liged to use force, to all such settlers to return 
from the space above limited, and establish them- 
selves elsewhere. 

The Indian tribes within the said limits shall 
not be considered as subject to, or exclusively 
connected with, either party. Citizens of the 
United States and Spanish subjects shall be equal- 
ly free to trade with them, and to sojourn among 
them, as may be necessary for that purpose ; and 
each of the parties agreeing to restrain, by all 
proper and requisite means, its respective citizens 
and subjects from exciting the Indians, whether 
within or without the said limits, from commit- 
ting hostilities or aggressions on the subjects or 
citizens of the other party. The parties agree, 
moreover, each of them, in all public transactions 
and communications with the Indians, to pro- 
mote in them a disposition to live in peace and 
friendship with the other party. 

It shall be free for Indians now within the ter- 
ritory of either of the parties to remove to and 
settle the said limits, without restraint from the 
other party ; and either party may promote such 
a change of settlement by Indians within its ter- 
ritory, taking due care not to make it occasion of 
war amongst the Indians, or of animosities in any 
of them against the other party. 

The United States may establish garrisons suf- 
ficient, as security against the Indians, and all 
trading-houses, at any places within the said 
limits, where garrisons existed at any time under 
the Spanish government of Louisiana. And 
Spain may continue garrisons, for the like pur- 
pose, at any places where she now has them, and 
establish trading-houses thereat. Either party may 
also cause or permit any part of the country 
within the said limits to be explored and survey- 
ed, with a view to commerce or science. 

It shall be free for either party to march troops 
within the said limits against Indians at war 
with them, and for the purpose of driving or keep- 
ing out invaders or intruders. 

Art. 3. It is agreed, that, within——— years pre- 
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vious to the expiration of the aforesaid term of —— | same, at the rate of six per cent. per annum, t) 
years, due provision shall be made for amicably | commence from such dates, respectively, as , 
adjusting and tracing the boundary between the | them shall appear to be just. From the decisio, 
territories of the United States westward of the | of the Commissioners there shall be no appeal. 
Mississippi, and the territories of His Catholic | and the agreement of three of them shall give {| 
Majesty ; which boundary shall then be established | foree and effect to their decisions, as well wii) 
according to the true and just extent of Louisiana | respect to the justice of the claims, as the indem. 
as ceded by Spain to France, and by France to the | nifications which may be adjudged tothe claimants. 
United States, uninfluenced, in the smallest de- | the said contracting parties obliging themselves 
gree, or in any manner whatever, by the delay, | satisfy the said awards in specie, in the manner 
or by any arrangement or circumstance contained | stipulated by the sixth article of this convention, 
in or resulting from this convention. It is also Art. 5. The said Commissioners shall als, 
expressly stipulated by the parties, that they will | take cognizance of and estimate all damage; 
cause the limits which are hereby defined, be- | which were sustained by the citizens of the Uni. 
tween them, to be faithfully observed, by restrain- | ted States, by the suppression of the right of de. 
ing their respective citizens and subjects, by suit- | posit at New Orleans by the Intendant of Hi; 
able arrangements, from violating them in any | Catholic Majesty, in the year 1802-3, contrary 1p 
manner whatever. the Treaty of 1795; for which the said Commis. 
Arr. 4. His Majesty and the United States, | sioners shall grant a certificate to the Govern. 
wishing, in the same spirit of conciliation, amica- | ment of the United States, the amount whereo/ 
bly to adjust the claims which have arisen from | shall be paid to it by the Government of Spain, 
the wrongs and excesses committed during the | in the same manner as it is stipulated in favor 0; 
late war by individuals of either nation, or by | other claims in the preceding article. The Goy- 
others, within the territory or jurisdiction of either, | ernment of the United States shall pay the sums 
contrary to the law of nations, the treaty existing | thus received to the individuals who were injure? 
between the two countries, or the principles of | by the suppression of the said deposit. 
justice, have determined that the same shall be| Arr. 6. It is further agreed that the respectiy: 
adjusted in the following manner: A Board of | Governments will pay the sums awarded by the 
Commissioners shall be formed, consisting of five | said Commissioners, under this convention, in th 
Commissioners, two of whom shall be appointed | manner following: 
by His Catholic Majesty, two others by the Presi- | The Government of the United States shall pay 
dent of the United States, with the advice and ve such sums, not exceeding dollars, whici 
consent of the Senate, and the fifth by common con- | may be awarded as compensation to the citizen 
sent of the four Commissioners ; and, in case they | of the United States from his Catholic Majesty. 
should not be able to agree on a person for the | in three equal annual insta!ments, at the city o! 
fifth, the Commissioners of each Power shall | Washington: the first instalments to be paid in 
name one, and leave the decision to lot; and here- | eighteen months after the exchange of the ratif- 
after, in the case of death, sickness, or necessary | cations hereof; or, in case they shall not be so paid, 
absence, of any of those already appointed, the | they shall bear an interest of six per cent. per 
remaining Commissioner or Commissioners of | annum, from the time they become due until they 
the Power whose Commissioner is dead or unable | are actually discharged; and, in case the aggregate 
to attend, shall fill the vacancy. When thus ap- | of the said sums should not amount to the said sum 
pointed, each one of them shall take an oath to | of —— dollars, the United States will pay to Hi 
examine, discuss, and decide, impartially on the | Catholic Majesty, within one year after the final 
claims which they are to judge according to the | liquidation of the claims cognizable by the said 
law of nations, the existing treaty, and the prin- | Board, at the city of Washington, so much as the 
ciples of justice. The Commissioners shall meet | said aggregate may fall short of the sum above- 
and hold their session in Madrid, where, within | mentioned: but, on the other hand, if the whole 
the term of eighteen months, to be reckoned from | amount of the sums awarded to citizens of the 
the day on which they assemble, they shall re- | United States should exceed the sum of dol- 
ceive all claims which, in consequence of this | lars, His Catholic Majesty shall pay the surplus 
convention, may be made as well by the subjects | without deduction, to such claimants, within on: 
of His Catholic Majesty, as by the citizens of the | year after their claims shall be respectively liqui- 
United States of America, who may have a right | dated. The said claims shall, nevertheless, bear 
to demand compensation for the losses, damages, | an interest of six per cent. from the time of thei! 
or injuries, sustained by them in consequence of | liquidation until they are discharged. 
the wrongs and excesses committed by Spanish | The Government of the United States shall 
subjects, American citizens, or others, within the | also pay, without deduction, at the city of Wash- 
territory or jurisdiction of either of the contract- | ington, all such sums as may be awarded agains! 
ing parties. The Commissioners are to hear and | them by the said commissioners, for compensation 
examine, on oath, every question relative to the | due to Spanish subjects, within one year after their 
said demands, and receive as worthy of credit all | claims shall be liquidated; and, from the time ol 
testimony and evidence the authenticity of which | their liquidation, the said claims shall bear an 
cannot be doubted. The said Commissioners | interest of six per cent. per annum, until they are 
shall grant awards for the sums which may be | discharged. he 
due to the several claimants, with interest on the | Arr. 7. This convention shall be ratified within 














| 





P 
e 
e 
b 
4 


am ste am ot 2 ee SS 


1372 


ee, 


———— 


uM, to 
as to 
Cision 
Ppeal; 
ve full 
l With 
ndem. 
Mants: 
Lves to 
1anner 
nition, 
I also 
Mages 
e Uni- 
of de- 
of His 
ary to 
mM mis- 
Overn- 
hereof 
S pain, 
Vor of 
» Gor- 
> SuMs 
njured 


ective 
by the 
in the 


ill pay 
which 
itizens 
ajesty, 
rity o! 
aid in 
ratifi- 
) paid, 
it. per 
| they 
regate 
d sum 
‘0 His 
2 final 
2 said 
as the 
\bove- 
whole 
of the 
- dol- 
rplus, 
n one 
liqui- 
, bear 
their 


shall 
Vash- 
rainst 
ation 
their 
ne of 
ir an 
y are 


‘ithin 


* RRO Sah alii SURE RAS Sig SER nd 


Mas 


See e 
ell Bde 


aE 


ce ee are pd 


1373 


APPENDIX. 


1374 





a 
—— after the signing thereof, or sooner, if possi- 
ble, and the ratifications shall be exchanged within 
—— days after the ratification by the United 
States, at the city of Washington. 





His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 


Aransvuez, January 31, 1805. 


GenTLEMEN: The King, my master, having, on 
all occasions, given such repeated proofs of his 
friendship towards the United States, and of his 
desire to live with them in peace and harmony, 
could not but hear with pleasure what you have 
been pleased to manifest in your esteemed note of 
the 28th instant, relative to the sincere desire of 
the President of the United States to see the 
friendly relations of the two countries in a man- 
ner the most solid and permanent. and that, for 
this purpose, the American Government had 
named an extraordinary mission to this Court, to 
commence such negotiations as might be best 
adapted to complete an object of so much impor- 
tance, and founding them on just and impartial 
principles. His Catholic Majesty, on his part, 
desires nothing more ardently than that those just 
and equal principles, so conformable to the recti- 
tude of his Royal mind, may direct the discussions 
and negotiations depending between the two Gov- 
ernments. For this end nothing appears better 
adapted than the mode proposed by your Excel- | 
lencies in the first part of your note: | 

“It is proper to examine impartially the several 
points which are depending between our Govy- 
ernments. To make their friendship perpetual, 
every cause of complaint and inquietude should 
be brought into view, and amicably settled. For 
this purpose it is necessary to ascertain their re- 
spective rights, in each case; since, thereby, an 
unerring rule will be established, by which this 
adjustment may be made, and their future har- 
mony secured. No just Government will ever 
demand anything which will not bear the test of 
that rule: no just Government will ever refuse to 
discharge an obligation which it imposes.” 

According to this principle proposed by your 
Excellencies, and which certainly is well worthy 
the good faith of both Governments, it appears 
the more proper that, before we proceed to exam- 
ine projects of a convention, which ought to result 
from discussion of all the different points in dis- 
pute, we should first examine each point separately, 
and in this form determine the respective rights of 
each country ; and then proceed to such negotia- 
tions as the interest of each country may require. 
Under this idea, and following the tenor of your 
note, it appears that the points depending may be 
reduced to the following: 

First. The damages occasioned during the last 
war, by the excesses committed by individuals of 
both countries, contrary to the law of nations and 
the existing treaty. This point is nearly decided 
by the convention of 1802, which has been ratified 
by the American Government; and His Majesty, 
on his part, is disposed to ratify the same, after 
the obstacles which occasioned its postponement, 


Relations with Spain. 


| 





ieenti 
shall be removed. Thus there is but little to rec- 
ulate on this point, considering how far it is al- 
ready advanced, and that the sincere desire of both 
ae is to proceed with candor and good 
aith. 

The second point mentioned in your Excellen- 
cies’ note, relative to the indemnification of in- 
juries supposed to have been received by Ameri- 
can citizens, in consequence of the suppression of 
the deposit at New Orleans by order of the In- 
tendant at that city, is a point of discussion which 
has not as yet been commenced, and it is one on 
which the Spanish Government is convinced that 
the United States have neither any motive nor 
right to found a reclamation. 

Third. This point, which is relative to the 
demarcation of the limits of Louisiana, retroceded 
by Spain to France, and by her transferred to the 
United States, by its nature, subdivides itself into 
two parts, to wit: the demarcation of the limits of 
Louisiana on the east, or side of the Floridas, and 
that on the side of the interior provinces of New 
Spain. Asa testimony of the desire with which 
His Majesty is actuated, that these demarcations 
may be executed with the skill and and justice 
requisite, and at the same time with all possible 
despatch, I have to inform you, what is already 
known to your Government, that, at the com- 
mencement of the last year, the King named 
for his Commissioner for these demarcations and 
limits, Brigadier Marquis of Casa Calvo, who is 
now at New Orleans with the engineer Don 
Joseph Martinez. Not having yet agreed upon 
others of the said points mentioned in your Ex- 
cellencies’ note, and they being in their nature 
unconnected, it appears that it would only be 
confounding them and multiplying their confusion 
to treat upon the whole at once; and proceed im- 
mediately to form for either party projects of a 
convention from the mass. Analyze these incor- 
porated points of discussion, and a discussion will 
become much more plain and simple, and, with 
this new light, it will afterwards be easy to em- 
brace the whole at one view. 

This method is clear and simple, and, accord- 
ing to my idea, is what you indicate in the first 
part of yournote. This being the case, it appears 
to me that we may occupy ourselves, in the first 
place, in determining the point relative to recla- 
mation; for which purpose, we may take up the 
convention of August, 1802, by reason of its al- 
most finished state; fix the rights of each country 
upon each point, and the means will be plain and 
easy to negotiate them, with that equal utility 
which both countries may find convenient. I 
have no doubt but you will find this method of 
proceeding conformable to reason, and, waiting 
your reply, lam, &c. 

PEDRO CEVALLOS. 





Messrs. Pinckney and Monroe to Mr. Cevallos. 
Aransvuez, February 5, 1805. 
Sir: We have received your Excellency’s 
letter of the 31st ultimo, in answer to that which 
we had the honor to write to you on the 28th, and 
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beg you to be persuaded that we are highly grati- | for that portion of the injuries complained of, it is 


fied with the assurance it contains, that His 
Catholic Majesty is disposed to meet the Presi- 
dent of the United States in such arrangements, 
on just and equal principles, as may be necessary 
to accommodate subsisting differences, and place 
the relations of the two countries on a basis of 
permanent friendship. Since our Governments 
are animated with such honorable views, it can- 
not be doubted that their object will be accom- 
plished. 

Your Excellency observes that it will be pro- 
per to examine previously, and separately, each 
point depending between our Governments, to 
establish their respective rights in each, and then 
proceed to the adoption of such a project of a 
convention as may provide for the whole. In this 
idea we perfectly agree. It was on that principle, 
as you justly observe, that our note of the 28th 
was conceived; by it every topic of complaint, 
every question of interest is presented to your 
Excellency’s view. It remains only to decide 
these several points, and, with them, the fortune 
of the present negotiation. 

The case of claims for injuries done to the citi- 
zens and subjects of either party, within the limits 
and jurisdiction of the other, being first in order 
of time, ought to be first determined. As we pre- 
sumed that this subject had been already suffi- 
ciently discussed, we thought it sufficient in our 
former note to submit such arrangement respect- 
ing it as we were authorized to propose. Since, 
however, it seems to be your Excellency’s desire, 
we shall not hesitate to communicate more fully 
the views and sentiments of our Government on 
this point, and the principles on which they are 
founded. It is the more necessary so to do, to 
free it from the complexity in which it may be 
otherwise involved. 

It is known to your Excellency, that, by the 
convention of August 11, 1802, an immediate pro- 
vision was not made for satisfying the claims of 
their respective citizens and subjects for all the 
injuries which they had received in the course of 
the last war, within the jurisdiction of each 
Power, and for which they were responsible; that 
it was not then possibje for the Plenipotentiaries 
charged with that subject to agree on a mode of 
arbitrating the claims originating from the ex- 
cesses of foreign cruisers, agents, consuls or tribu- 
nals, in their respective territories, which might 
be imputable to their two Governments; and that, 
in consequence thereof, it was agreed hetween 
them to provide then for the adjustment and sat- 
isfaction of such as were committed by their re- 
spective citizens and subjects only, reserving to 
each Government, its citizens, and subjects, their 
respective rights, with liberty to bring forward 
their claims at such times as might be convenient 
to them. Had that convention been carried into 
effect at any time before the present, we should 
have now to provide for the claims which were 
then postponed, whose just title to reparation 
seems to be sufficiently sanctioned by that instru- 
ment. But as that convention has not been car- 
ried into effect, and, of course, no satisfaction made 


proper that the whole subject should now be taken 
into view and definitively settled. It would badly 
comport with the spirit of the present negotiation, 
whose object is to adjust every difference, anj 
remove every cause of inquietude, to leave any. 
thing unfinished. Our Government considers jt; 
citizens entitled to compensation for every injury 
which they did receive within the jurisdiction o; 
His Catholic Majesty, contrary to the treaty be- 
tween the United States and Spain, the law of 
nations, and the principles of justice sanctioned 
by them, whether they were committed by His 
Majesty’s subjects and tribunals, or those of any 
other nation. For all such acts, the Government 
within whose limits they are committed is alone 
responsible; for over them has it the exclusive 
jurisdiction. A contrary opinion cannot be ai- 
vanced without derogating from the established 
doctrine of the law of nations, or rights of sove- 
reignty incident toeach. Itisa well established 
doctrine, that no two nations can, by their accord 
or any arrangement between them, change a law 
adopted by the whole. Such a change, if agreed 
on by any two nations, can only operate as a spe- 
cial compact between them, which finds an equiy- 
alent by the reciprocity of the stipulation, or some 
other article of the treaty, but can never change the 
relation of either with other Powers, or the rights 
and claims of such other Powers on each of those 
nations. It is equally well established, that pro- 
tection is due by every Government to foreigners 
within its limits, in return for which they are 
entitled to their allegiance while they remain with 
them, as it is that such protection cannot be with- 
drawn, or the jurisdiction of a foreign Power be 
a. within its limits, to the injury of a third 
ower. A contrary doctrine supposes separate 
and independent jurisdictions and Government: 
within the same limits, and altogether confound: 
the nature of sovereignty, which is complete. ab- 
solute, and exclusive, wherever it exists. It is 
proper to add that this doctrine of the law of na- 
tions, so clear and explicit, is still further enforced 
by the stipulation of the sixth article of the treaty 
of 1795 between the United States and Spain. 
In the project which we had the honor to pre- 
sent to your Excellency, you will find it is in- 
tended to provide for the whole of these claims, 
whether the convention of August 11th, 1802, is 
carried into effect or suffered to expire. In the 
former case, we should expect that an article be 
inserted in the proposed one, to provide for thos: 
eases which were unprovided for in that. We 
consider it our duty to inform your Excellency 
that we cannot consent to any arrangement which 
does not provide for the whole subject, having re- 
ceived orders to that effect by a courier who has 
just arrived with despatches as late as the 3d De- 
cember last. We owe it to the spirit of candor 
which is to prevail in this negotiation, to state to 
your Excellency this fact; and we ask of you to 
inform us, in the same spirit, whether we are to 
expect the accord of your Government to such 
an arrangement as will be effectual to this object. 
That our Government is entitled to expect an 
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| the import of that article, that the whole arrange- 
' ment should be made at the same time ; that the 
_ same act which suppressed the existing deposit 
_ should open another ; and that the Government of 
' the United States should be apprized of that in- 
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adequate compensation for the injuries which | 


our citizens received by the suppression of the right | 
of deposit at New Orleans, is a point on which | 
we did presume there could be no doubt. The| 
right to such a deposit is stipulated forever to the | 
United States, by the twenty-second article of 
their Treaty with Spain, either at New Orleans, 
or on some other part of the banks of the Missis- 
sippi equally convenient to the parties. It is the 
obvious import of that article, that there never 
should bea moment’sinterruption in the enjoyment 
of that right ; a right which was so necessary to 
the interest of those dependent on it, and, of course, 
to the peace and friendship of the two countries. 
In exercising the right reserved to His Catholic 
Majesty to change the place of deposit, and assign 
some other equivalent establishment, it is equally 





tention in due time to prevent their citizens being 
injured by the measure, and also to be consulted 
on the place which it was proposed to substitute 
tothe existing one. In the proceeding which took 
place at New Orleans, none of those rules were ob- 
served; all respect for our Government and the 
rights of our citizens was lost sight of. In short, 
had that act been imputable to His Majesty’s Gov- 
ernment, the President could have seen in it no- 
thing short of a commencement of hostilities, as 
much so as if his troops had invaded their terri- 
tory, or his fleets entered in hostile array any of 
their ports. But the President never considered 
that act as imputable to His Majesty’s Govern- 
ment; he entertained too high a respect for the 
good faith of the Catholic King to believe that it 


to find that such was the case. Nevertheless, be- 
ing the act of His Majesty’s officer, his Govern- 
ment is responsible for the injuries resulting from 
it. Your Excellency will find that, as early as 
March 25, 1803, the Minister of the United States 
accredited with His Majesty, claimed, by order of 
the President, an indemnity for these injuries, 
which was repeated in subsequent notes of the 12th 
and 23d of April of the same year. It has notsince 
been pressed, because by like order, the subject 
was reserved with others for final arrangement at 
this present occasion. 

On the subject of limits, we have little to add 
to what we have already stated in our former note. 
By it a fall view is given of what our Government 
conceives to be its rights in that respect. The 
Commissioners appointed by His Majesty for the 
demarcation thereof can do nothing till some 
agreement takes place between the two Govern- 
ments to fix the principle which is to guide them. 
They must remain inactive until it be known by 
what course, latitude, meridian, or natural boun- 
dary, the demarcation is to be made. It isanim- 
portant object of the present negotiation to fix that 
principle. We take the liberty also to refer your 
Excellency to our former note, and the pieces 
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which accompanied it, for the views of our Gov- 
ernment on the other topics of a territorial nature. 
It is not in our power to add anything on those 
points to what we have therein stated. 

The President, being very desirous, with a view 
to the permanent harmony and welfare of thetwo 
nations, to adjust and arrange every question and 
interest depending between them, and having 
given us full power for the like purpose, waits 
with anxiety the result. Having had the honor 
to submit to your Excellency, as was agreed in 
our first interview, our propositions, for the attain- 
ment of that desirable end, by which the subject 
is presented equally in detail as in a general view, 
and, having now given the further explanations, 
which were desired by your esteemed note of the 
3lst ultimo, we have only to request that you will 
give us your answer tothe same. As every point 
has been long under the consideration of His Ma- 
jesty’s Government, we donot doubt that its mind 
is made up as to the course the business is to take, 
It is in His Majesty’s power, by the answer which 
you give, to fix at once the relations which are to 
subsist in future between the two nations. The 
United States have done everything in their pow- 
er, which a regard to justice and the rights of their 
citizens will permit, to place and preserve them 
on a must friendly footing; and we flatter our- 
selves that His Catholic Majesty, who is distin- 
guished, among Sovereigns, by hisregard for justice 
and good faith, will meet them in such arrange- 
ments as may be effectual to the object. 

We beg your Excellency to accept the assurance 
of our distinguished consideration and esteem. 

CHARLES PINCKNEY. 
JAMES MONROE. 











Mr. Cevallos tc Messrs. Pinckney and Monroe. 
ArRANJvuEZ, Feb. 10, 1805. 


Sirs: I see by the tenor of your esteemed favor 
of the 5th instant, in reply to my note of the 31st 
ultimo, that we are of the same opinion, as it re- 
lates to the principle established, that, to regulate 
amicably all the points depending between the 
two Governments, it is necessary, first, to estab- 
lish the rights of each nation upon each one of 
the points in dispute, and then to bring forward 
such negotiations as the reciprocal interests of 
each country may require; and, in consequence 
of the point relative to indemnification for dam- 
ages, occasioned during the last war, by individu- 
als of each nation, being already so far advanced, 
that ought undoubtedly first to occupy our atten- 
tion: we will, therefore, in this letter, discuss the 
points relative to indemnification, leaving for an- 
other opportunity the discussion on the limits, 
which is so different in its nature. 

It is just that the losses sustained by the citi- 
zens or subjects of either nation, during the last 
war, contrary to the law of nations, or the exist- 
ing treaty, should be satisfied ; and to this effect 
the convention of the llth of August, 1802, be- 
tween the Plenipotentiaries of the two Govern- 
ments, was concluded, that the individual suffer- 
ers might find a quiet and convenient redress. 
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The intention of the King, my master, always un- | that the sixth article should be suppressed. Fo; 
changeable, and always conformable to the ac- | the purpose of making these circumstances known 
eredited honor and justice which characterize | tothe American Government, His Majesty thoug}); 
him, is now the same that it was at the time that | proper to suspend the ratification of the Treaty 
the convention was concluded. | and to send off a courier to the United States, wit) 

However, some circumstances have taken place | letters to this effect, to his Minister resident there 
between the time it was concluded and its ratifi-| Your Excellencies are acquainted that you, 
cation, which will makeseveral explanationsheces- | Government, being instructed relative to the ob. 
sary. In the first place, it appears that various sub- | servations which were made to them by His Ma. 
jects of Spain, who had reclamations to make, hav- | jesty’s Minister upon the subject, agreed to fix , 
ing been injured by citizens of the United States,in | term, in which His Majesty’s subjects interest; 


consequence of this convention, came to Madrid | in the convention might have notice of its ratifi- f 
from South America, hearing that it was adjust- | cation, and come forward with their claims befor: | 


ed, but were obliged to return home upon the report | the Commissioners ; and that each Governmen 
that the Senate of the United States had refused | should give orders to their respective citizens an 
to ratify it during the session of 1803. It was | subjects, not to commence their operations until; 
but reasonable, then, that these vassals of His Ma- | convenient term should expire. Thus, upon thi 
jesty should be informed that the convention was | article, there remains nothing to do but to fix thi 
ratified, that they might come forward to estab- | term, in order that the ratification of the conver. 
lish their claims; and for this, it was necessary | tion may take place. 
to give them a certain space of time. His Majes- In respect to the second particular, the reply ¢ 
ty proposed that this space of time should be | the American Government was not so decisive ani 
agreed on between the two Governments, that | clear, as His Majesty had a right to expect fron 
the ratification might be known to all those in- | a Government so friendly. The act of Congre: 
terested. of the 24th of February, 1804, in its obvious an: 
It having come to the knowledge of His Ma- | literal sense, disturbed the peaceable possessic: 
jesty that Congress had, on the 27th of February, | which his Majesty had, and still has, of We: 
approved an act, by which it appears that the | Florida; and the explanations of the President: 
President was authorized to establish custom- | the United States, contained in his proclamatic 
houses in the Territory of West Florida, and as | of the 3d of May, saying that it was to be carrie! 
this province belongs to His Majesty, he having | into effect within the United States, could not t: 
conquered it by the valor of his arms, not having | considered but as equivocal and susceptible of : 
received it from France, of course could not re- 
trocede it to her; and as he was in quiet posses- 
sion of the same, and still remaining possessed, | what more explicit, promising to leave everythin; 
His Majesty could not but be offended at this ac- | in statu quo, until an amicable arrangement shoul: 
count. Even should it be supposed that the Uni- | take place with Spain; and that the port of entry 
ted States have pretensions to this territory, it | mentioned in the act should be established at For 
certainly was not the way to bring them forward | Stoddert, within the present territory of the Uni 
to proceed to acts of possession, and disturb a | ted States. As His Majesty desires to live in ha: 
friendly nation in her rights, by a solemn legisla- | mony with the United States, he wishes to per: 
tive act; such conduct must, consequently, appear | suade himself that this explanation, although | 
to His Majesty very little conformable to the | does not give that satisfaction which he had « 
friendly relations of the two countries; and, un- | just a right to expect, is in some measure satisfac 
de> such circumstances, it did not correspond | tory, so far as it respects his quiet possession © 
with the respect due to his royal person, or to the | West Florida. But could not His Majesty com: 
nation which he governs, to ratify conventions, | plain thatsatisfaction has not been given in explici 
which are acts of political friendship, with those | and solemn terms, for the publicity of a solemi 


who had violated, in a solemn manner, the rights | act, whose obvious and literal sense went to dis | 
of his sovereignty, until they should give satis- | turb his quiet possession? On the other hand, i: | 
faction, or corresponding explanation. Thus it | issaid, in a plausible manner, that the port of entry | 


was just that he should ask this satisfaction. which | shall be at Fort Stoddert: but how is it possibli 
was done accordingly. toarrive at Fort Stoddert, or go from thence to thi 

It having also reached the King’s notice that | sea, without navigating the rivers of West Florida 
the French Government had satisfied the United | traversing its territory, and disturbing the peace 
States for the damages sustained during the last | able possession of His Majesty? Thus, his wel! 
war by her privateers, it appeared not only unne- | founded motives of dénaplatnt, in respect to tha’ 
cessary, but capable of producing confusion, to let act, still exist; and His Majesty intends to keep 
the sixth article of the Convention of August, 1802, | them in mind, that satisfaction may be given }} 
exist; by which, as His Majesty did not confess | the United States ; but, as it relates to ratifying 
himself responsible for the damages occasioned by | the Convention of August, 1802, His Majest) 


French privateers, on the coast and in the ports agrees, from this time, to be satisfied in this respect: 
of Spain, the United States did not strengthen | and thinks, in so doing, that he gives an unequit- 
their right which they thought they possessed ; | ocal testimony of his friendship towards the Uni- 


and to let it exist would but expose the business | ted States. 


toconfusion. A desire, therefore, was manifested, | Two obstacles to the ratification of the convet- 


double meaning, although the explanation of thf 
Secretary of State of the United States is some} 
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) it be understood in the ratification that, by the in- 


) beinferred that His Majesty renounces the excep- 
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tion being removed, we should only now treat of | embarrass the regular course of the convention of 
what relates to the sixth article of said convention. | 1802. It should be reduced to this question: whe- 
His Majesty expressed a desire that this article | ther Spain is responsible or not for the damages 
should be suppressed, under the idea that its in-| and losses occasioned by French privateers and 





_ sertion would neither add tonor diminish the rights | tribunals within her jurisdiction, during the last 


of the United States or of His Majesty ; the elear| war? Spain believes that she is not responsi- 
and obvious sense of that article is, that the two | ble, and thinks that she can demonstrate it to a 


. contracting parties, not having been able to agree | certainty. 


relative to the indemnities reclaimed by the Uni-| But as this is the second point in order relative 


) ted States for damages occasioned by French pri- | to the pretensions which your Excellencies have 


vateers and tribunals, on the coast and in the ports | manifested, it appears to me convenient to treat it 
of Spain, reserved to themselves, for a future day, | separately, also, after the plan proposed in my note 
the rights they might have; the United States to | of the 31st ultimo. In the mean time, referring you 
reclaim, and His Majesty to show that he was not | to what I have already written on this point, rel- 
inany manner bound to satisfy them. In this par-} ative to indemnification for losses sustained by 
ticular, therefore, no right is given to the citizens | French privateers, &c., &c., to Mr. Pinckney, un- 
of the United States, or taken away from them, | der date of 23d of August, and 5th of October, 
by this article ; and during the long space of time | 1803, and to save your Excellencies the trouble of 
that has passed between the adjusting the conven- | referring to the correspondence of that year, I take 


’ tion and its ratification, His Majesty thinks he has | the liberty to enclose copies of them, and also of 
| demonstrated, in a most evident and decisive man- | opinions of lawyers the most celebrated in the 
* ner, that he is not responsible for the said indem- | United States, who have been consulted upon this 
) unification. It appears superfluous to permit the | subject,and who unanimously declared that Spain 
) existence of an article that can neither give nor | was not responsible to satisfy said indemnities ; 
) take away any right, and which can only serve to/and in which declaration these lawyers gave a 
) produce confusion. proof of their rectitude, by their sincere confes- 





It never was the intention of His Majesty, nor | sion of the slender foundation on which these re- 


| is it now, that the suppression of the said article | clamations of their country rested. 


should imply a renunciation, by the United States,/ | conclude this letter by assuring your Excellen- 
of the right they think they have to reclaim the / cies that His Majesty is disposed to ratify the 
said indemnification, but, on the contrary, only | .onyeniion of the 11th of August, 1802, in the 
that they should not believe that His Majesty re-| form which has been mentioned; and that, should 
nounces, on his part, the right he thinks he has to your Excellency find no difficulty in so doing, as 
resist the payment of It. I hope will be the case, immediately after the rat- 

But should the American Government haveany | ication of the convention, we will proceed to the 
objection to the suppression of the said article, His | genending points, and finally to those negotiations 
Majesty will not oppose its continuance, provided | which the reciprocal interests of both countries 
may require. 

I renew to your Excellencies the sincere de- 
monstrations of my distinguished considerations, 
&e. PEDRO CEVALLOS., 


sertion of the sixth article, it is not in anywise to 


tions which are occasioned by the convention con- 
cluded between the United States and France, 
the 8th Vendemiaire, year 9; the context of the 
treaty of the sale of Louisiana concluded between 
the same Powers; the affirmation of the French 
Government, through the medium of Lucien Bo- 
naparte, its Ambassador, that the damages sus- 
tained by the United States during the last war 
were satisfied by France; and other strong rea- 





Messrs. Pinckney and Monroe to Mr. Cevallos. 
AranJvuez, Feb. 12, 1805. 


Sir: We have received your Excellency’s let- 
ter of the 10th instant, and have considered it 
with the attention which was due to an interest- 
sons by which this pretension is opposed. ing communication on a subject of great import- 

The American Government cannot be surpris- | ance to the United States. By it we perceive, 
ed that His Majesty wishes to make this explana- | with regret, that an accord is not likely to take 
tion in his ratification, if it is recollected that such | place between us on the point to which it refers, 


; an explanation is undoubtedly contained in the | since it appears that His Catholic Majesty is not 


sixth article. It mentions that His Majesty re- disposed to make any reparation to the Govern- 
serves to himself the rights which His Majesty | ment of the United States for all the injuries 
believes to belong to him ; and, at present, to avoid | which their citizens received under her jurisdic- 
ambiguity, he thinks it necessary to explain in| tion, of the character described in our former 
the ratification what these rights are, which are | notes, whether the same were committed by his 
reserved by the sixth article, and to make men- | subjects or those of any other Power. Having 
tion of them. had the honor to inform your Excellency that we 

If the United States, on their part, wish to val-| could accede to no arrangement which did not 
idate the rights which they think they have to | provide for every injury, it seems useless to pro- 
exact indemnifications, and also to reserve them | long the discussion on that point. We submit it 
in the same article, it will then be beginning a|to your Excellency’s consideration on what we 
Separate preteasion, which in no wise ought to | have already said. 
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Your Excellency having expressed a desire to 
leave the other points to be discussed afterwards, 
it is proper now to proceed to them; and as we 
have already submitted the claims of the United 
States for injuries arising from the suppression of 
the right of deposit at New Orleans, and as to 
boundaries, with our opinions thereon, and the 
wish of our Government that the same should be 
amicably adjusted, we take the liberty to request 
that your Excellency will have the goodness to 
state to us what are the views of His Majesty’s 
Government. on these points, particularly as to 
the eastern and western boundary of Louisiana; 
and how far His Majesty is content to cede all 
his claims to the territory lying eastward of the 
Mississippi; whether he is willing to adopt the 
= of a neutral territory, and in what extent. 

y being possessed of His Majesty’s sentiments 
and propositions on these points we may be en- 
abled to take a view of the whole subject, and see | 
whether it is yet possible to come to some accord | 
by a general arrangement, which, while it keeps 
out of sight questions, on which, unfortunately, 
there has been so much difficulty and disagree- 
ment, may, in the end, do substantial justice to all 
parties. Believing this to be the most effectual 
and speedy mode of concluding the business, we 
shall wait with anxiety and impatience your Ex- 
cellency’s answer to this communication. We 
beg to repeat that we shall receive with considera- 
tion, and weigh with attention, whatever penne: 
sitions by His Majesty’s order, your Excellency | 
will do us the honor to communicate, having | 
in view the amicable adjustment of the whole 
business, 

We have the honor to request that your Ex- 
cellency will accept the assurance of our high | 
consideration. 





} 
j 


CHARLES PINCKNEY. 
JAMES MONROE. 
Don Pepro Ceva.tos, 
First Secretary of State, ¢c. 


Mr. Cevallos to Messrs. Monroe and Pinckney, 
Aransvuez, Feb. 16, 1805. | 
GenTLEeMEN: The contents of your esteemed 
note of the 12th instant, in answer to mine of the 
10th, have caused me some surprise, as well on 
account of not having found in it, as I promised 
myself, that your opinions are for continuing the 
discussion relative to the reclamations of indi- | 
viduals of both nations, as of your determination | 
to suspend the discussion upon the matter of this 
subject, unless the Spanish Government will make 
itself responsible for the losses occasioned by 
French privateers. It is my opinion that, as there 
are two species of reclamation, so different in their 
nature, they can easily be divided into two; and 
that, after the convention upon the first point is 
ratified, the discussion upon the second can take 
place without inconvenience; and I am persuaded, 
that, in justice to the individuals of both nations, 
who have received reciprocal injuries during the 
last war, we ought to terminate and satisfy, as 
soon as possible, those reclamations, on which 
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both Governments are agreed, without prejudice 
to, or discontinuing the examination of the other 
points. 

It appears, however, that your Excellencies 
wish to leave this point unsettled, and, moreover. 
refuse to enter into ulterior discussions on the 
point of indemnifications for losses occasioned b 
French privateers. In this state of the affair, and 
notwithstanding the manner in which your Ex. 
cellencies have chosen to proceed, I cannot but 
repeat to you, what the accredited honor of my 
Government requires, to wit: that His Majesty is 
row, and ever will be, disposed to do justice to 
the citizens of the United States injured by Span- 
ish subjects during the last war, and to conclude 
and ratify any convention relative thereto. But 
as it relates to injuries occasioned by French pri- 
vateers on the coast and in the ports of Spain, 
His Majesty thinks he cannot accede in this point 
to the pretensions of the United States, because 
he believes that he has demonstrated, in the most 
convincing and evident manner, that Spain is not 
responsible for such indemnifications. 

Although in my letters to Mr. Pinckney of the 
23d August and 5th October, 1803, and in reply 
of the lawyers of Philadelphia and New York 
upon this point, of which I enclosed you copies 
in my note of the 10th instant, it is clearly de- 
monstrated that the Spanish Government is not 
responsible for such indemnifications, I had never- 
theless determined that, when (in the order pro- 
posed ) we should have arrived at this second point 
of the pretensions of your Government, to have 
extended my observations thereon, so as to de- 
monstrate the solid reasons by which the Spanish 
Government could refute such pretensions. But 
as your Excellencies believe that it is not neces- 
sary, or that it is incompatible with your instruc- 
tions to lose time in such discussions, I do not 
wish to molest your attention, and only again re- 
fer you to the letters before-mentioned, and also 
to the reply of the American lawyers. But your 
Excellencies will permit me to make known to 
you how far the French Government is persuaded 
of the unfounded right which the American Gov- 
ernment has to reclaim anything from Spain, for 
damages occasioned by French privateers within 
the jurisdiction of Spain, and of the surprise 
which the notice of such a demand from the Uni- 
ted States has occasioned to France. For this 
purpose, I shall copy, for the information of your 
Excellencies, the expressions made use of in the 
latter part of a note under date of the 27th of July, 
1804, written by the French Minister of Foreign 
Affairs to the Ambassador of His Catholic Ma- 
jesty at that Court. 

The French Government erroneously believed 
that Spain had gone so far in hercondescensions to 
the United States, as to make herself responsible 
for the said indemnifications, and, in consequence, 
the French Minister of Foreign Affairs explained 
himself in the following manner: 

“And, certainly, if 1 had been informed that 
the Ministers of His Catholic Majesty.had carried 
their condescensions towards the United States 
so far as to engage Spain to be responsible to it 
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for the indemnities for pretended violations made! United States could not form a correct idea of 
by France, I should most assuredly have received | what passed at New Orleans ; and if, in this un- 
from my Government an order to manifest the | certainty, they were disappointed in the extrac- 
discontent which France would have experienced | tion of their produce, or suffered other inconve- 










by a condescension so improper; a discontent 
that would have been more strongly expressed to- 


towards Spain. Besides the explanations which 
have already been given to your Court on this 
subject, (alluding to the communication of the 
Ambassador, Bonaparte,) and those which I have 
authorized to be again made to the Government 


of the United States, by the Chargé d’Affaires of | 


His Imperial Majesty, ought to leave the pre- 
sumption that, from the opinion which His Ma- 
jesty has adopted on this question, that as it has 
already been the subject of a long negotiation, 
and of a formal convention between France and 


the United States, it cannot again become the | 


subject of a new discussion.” 

The expressions of the French Minister are 
clear and pointed, and portray, in a convincing 
manner, not only that France has satisfied the 
United States for the damages which they pretend 


to claim from Spain, but also the just surprise | 


which has been caused to his Government by the 


notice of such pretensions on the part of the Uni- | 
ted States, pretensions which are directed to ob- 


tain adouble indemnity for one and the same debt. 

Under this supposition, and continuing the order 
we proposed, to fix, in the first place, the rights of 
each nation upon each one of the points in con- 
troversy, I will proceed to that of igdemnifica- 


tions, which your Excellencies reclaim for the | 


suspension of the right of deposit at New Orleans. 
To determine whether Spain is or is not respon- 


| 


wards the Government of the United States, than | 


niences, they ought to attribute the same to in- 
ternal causes, which originated in their own coun- 
try, such as the writings before-mentioned, filled 
with inflammatory falsehoods, the violence of en- 
thusiastic partisans, and other occurrences, which, 


The Government of Spain, so far from being re- 
sponsible for the prejudices occasioned by these 
errors and erroneous ideas, ought, in justice, to 
complain of the irregular conduct pursued by va- 
rious writers and other individuals of the United 
States, which was adapted to exasperate and mis- 
lead the public opinion, and went to divulge sen- 
timents the most ignominious, and absurdities the 
most false, against the Government of His Ma- 
| jesty, and his accredited good faith. 
| Estimate the damages which may have arisen 
to the citizens of the United States by their erro- 
| neous conception of what took place at New 
Orleans, and they will be found to be no other 
than the trifling inconvenience before-mentioned, 
of their ships loading in a situation not so com- 
modious—an inconvenience for which the Gov- 
ernment of Spain is not responsible, (neither 
ought it to be,) and which does not, in any man- 
ner, merit to be mentioned, more especially when 
it is considered that those who experience it, had 
| been enjoying the rights of deposit for four years 
| more than was stipulated in the treaty, and this 
notwithstanding the great prejudice it occasioned 
to His Majesty’s revenue, by making New Or- 
| leans the centre of a most scandalous contraband 


} 
| 
| 
| on those occasions, served to conceal the trath, 


















sible for the damages which your Excellencies | trade, the profits of which it is not improbable 
suppose to have been sustained by the citizens of | but that some of those individuals have, in part, 
the United States, by the suppression of the de- | received, who now suppose themselves injured by 
posit at New Orleans, in consequence of the edict | said trifling inconvenience. 







of the Intendant of that city, it is necessary to 
examine whatare those damages, and from whence 
they have arisen. The edict of the Intendant of 
New Orleans, suspending the deposit of Ameri- 
can produce in that city, did not interrupt, nor 
was it the intention to interrupt, the free naviga- 
tion of the Mississippi; consequently, these pre- 
tended injuries are reduced to this small point, 
that, for a short time, the vessels loaded in the 


stream, instead of taking in their cargoes at the | 


wharves. This obstruction will appear still less, 
when we consider that, during a great part of the 
time that the deposit was suspended, it was in 
the middle of Winter, when the exportation of 
produce from the western parts of the United 


States by the Mississippi is very inconsiderable. | 


If the erroneous opinions which were formed in 
the United States upon the occurrences at New 
Orleans; if the complaints published in the papers 
of your country, as false as they were repeated, 


that the navigation of the Mississippi was inter- | 


rupted; if the virulent writings by which the 


public mind was heated, and which led to com- | 


| After four years more than the treaty expressed, 
to wit: three years, making in all seven years, the 
Intendant thought that it was his duty no longer 
to permit a deposit, which gave an opportunity 
for carrying on a fraudulent commerce, prejudi- 
cial to the interests of His Majesty. for which he 
was accountable; he thought it was necessary 
that New Orleans should no longer be the place of 
deposit, on account of those inconveniences, and, 
in consequence, prohibited the same. 

Before proceeding to such a determination, the 
Intendant ought to have asked instructions from 
his Government; but, perhaps, he thought he 
might compromise, by delaying this measure, 
His Majesty, as soon as he was informed of the 
edict prohibiting the deposit, was pleased to re- 
| voke it, wishing thereby to give another testimony 
| of his friendship for the United States. What, in 

strict justice, was the deposit at New Orleans ? 
| A generous and gratuitous concession of the King 
my master for three years. It is true that His 
| Majesty agreed, in the twenty-second article of 
the treaty, to continue the favor of the deposit, if 

















promit the American Government, and tarnish ' it should be found that no inconvenience resulted 
the good name of that of Spain, were causes that | from it, and of this no person was a better judge 
the inhabitants of the Western Territory of the | than His Majesty, and his agent in that colony. 
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If the United States desired, after the expiration 
of three years, to continue the deposit at New 
Orleans, in a less precarious manner, or to have 
obtained another place for the deposit, they ought 
to have solicited the same; for it is more natural 
that those who aspire to a favor should solicit it, 
than that those who have the possession of the 
— should propose the cession or continuance 
of it. 

By this it is not intended to support the edict 
of the Intendant; His Majesty has disapproved 
the act; giving, therefore,a proof of his friend- 
ship for the United States. However, this sub- 
ject ought not to be treated on in the light of ex- 
acting indemnifications resulting from it, but 
should be examined to see if, in strict justice, the 
Intendant, or the Spanish Government, could or 
could not prohibit the deposit at New Orleans; 
four years more than the three stipulated in the 
treaty having expired, and during which time the 
Royal Treasury experienced the most serious 
prejudice. Most certainly the Intendant had a 
right to prohibit the deposit, and, consequently, 
the Government of Spain cannot be cosnanaibld 
on this point ; and this reflection acquires a double 
weight, if we consider the trifling inconvenience 
occasioned by the true effect of the said edict, of 
its short duration, and, on the other hand, the se- 
rious damages which the King’s revenue has ex- 

rienced by the continuance of the deposit for 
our years over and above the term stipulated in 
the treaty. I think your Excellencies will be 
convinced of the force of these arguments ; and 
it is to be desired that, in consequence of what | 
have represented to your Excellences, and to Mr. 
Pinckney in particular, upon the various points 
of indemnifications reclaimed by your Govern- 
ment, we may now be of the same opinion, and 
proceed to fix the rights of each nation, on the 
other question, relative to the limits of Louisiana, 
which is in its nature different; because, to have 
the first points in dispute undecided on. and even 
without discussing their merits, cannot but aug- 
ment the confusion of the business ; for it is very 
difficult to settle, in an amicable manner, the 
whole of the points in dispute, there being an es- 
sential difference of opinion on some parts of them. 

I am also disposed to enter into a discussion 
upon the limits of Louisiana, but in the manner 
proposed by your Excellencies, and adopted by 
me in my note of the 3ist ultimo, to wit: to fix, 
in the first place, the rights of each country, and 
then proceed to such negotiations as may be con- 
venient to both nations. 

With demonstrations of my most distinguished 
consideration and respect, I remain, &c., 

PEDRO CEVALLOS. 








Messrs. Monroe and Pinckney to His Excellency Don 
Pedro Cevallos. 


Aranjuez, Feb. 18, 1805. 


Mr. Pinckney and Mr. Monroe have the honor 
to present their compliments to His Excellency 
Don Pedro Cevallos, and request that he will be 
so good as to honor them to-morrow with a con- 
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ference, or at such other time as may be more 
agreeable to him. They think proper to ask this 
conference, in consequence of the note of his Ex. 
cellency of the 16th instant, received this morn- 
ing, which appearing calculated to put a prompt 
end to the negotiation, and that not in an amica- 
ble manner, they are desirous of obtaining it, be- 
fore they give an answer to that note in the man- 
ner which their recent instructions make neces. 
sary, to see if itis yet possible to arrange amicably 
the differences whieh subsist between the two 
countries. 





His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 


Aranjuez, Feb. 24, 1805, 


GenTLeMeN: In my note of the 16th instant, | 
informed your Excellencies that, after having ex- 
amined the point relative to the indemnifications 
claimed by the United States, I should be equally 
disposed to enter into discussions upon the limits 
of Louisiana. In this mode of proceeding, I fol- 
low the plan laid down in your Excellency’s first 
note, to wit: first, to fix the rights of each nation, 
and then proceed to such negotiations as may be 
proper for both. 

On my part, I continue to follow this plan—a 
plan which is so conformable to the wishes of 
both Governments, and so well adapted to the 
purpose of terminating amicably their differences, 
We will now begin the examination of the limits 
of Louisiana, whose boundaries, by their nature, 
are divided into parts essentially distinct ; and, for 
this reason, we will examine them separately. 
They are the limits of Louisiana on the east, or 
side of the Floridas, and its boundary on the side 
of the interior provinces of New Mexico. The 
first shall be the object of this letter. 

If the declaration of the act of Congress of the 
24th February of the last year had not anticipated 
the declaration of the pretensions of the United 
States, to extend the limits of Louisiana on the 
east as far as the river Perdido, including within 
them the greater part of West Florida, I should 
have been surprised to have seen this pretension 
manifested in the first note of your Excellencies. 
It appears as if the title alone of thetreaty, by which 
His Majesty retroceded Louisiana to Fake, and 
to whose title the United States have succeeded, 
was sufficient to banish even the most distant idea 
that His Majesty had by it ceased to be the proprie- 
tor of West Florida, a province which Spain never 
received from France; for the possession of which 
she was only indebted to the valor of her arms 
many years before the acquisition of Louisiana; 
and, never having received it from France, it could 
not be included in a treaty founded entirely on the 
principle of retrocession. Bat as, notwithstanding 
this reflection, so obvious and clear, the United 
States pretend to stretch the limits of Louisiana 
to the river Perdido, I find myself under the ne- 
cessity to manifest more fully the unshaken and 
solid principles by which His Majesty founds his 
right to the possession of the province of West 
Florida. 
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By the treaty of sale of Louisiana, signed at 
Paris the 30th April, 1803, the United States have 
acquired the right which France held, in virtue of 
the retrocession of that province, made to her by 
His Catholic Majesty, at St. Ildefonso, October 
1, 1800. The stipulation, which ought to serve to 
found the pretensions of the United States, cannot 
be any other than the third artcle of the Treaty 
of Retrocession, which is in these terms: “ His 
Catholic Majesty promises and engages, on his 
part, to cede to the French Republic, six months 
after the full and entire execution of the condi- 
tions and stipulations herein, relative to His Royal 
Highness the Duke of Parma, the colony or pro- 
vince of Louisiana, with the same extent that it 
now has inthe hands of Spain, and that it had 
when France possessed it, and such as it should be 
after the treaties subsequently entered into between 
Spain and other States. 

The first thing which calls our attention, in ex- 
plaining the said article, is the expression retro- 
cede, and which also serves to denominate the 
Treaty of St. Ildefonso, called the Treaty of Retro- 
cession. The sense of this expression is obvious ; 
it cannot be misinterpreted or confounded ; its 
meaning is evidently this: that His Catholic Ma- 


jesty returns to France the territory which he had | 


received from her. Now letus examine if France 
put Spain into possession of the territory which 
occasions the present discussion. It is, without 
doubt, by the Treaty of 1763, it was agreed that 
the separation between France and England of 
their possessions in that quarter, should be by a 


line through the middle of the rivers Mississippi | 


and Iberville, and the lakes Maurepas and Pont- 
chartrain, to the sea; consequently, France ceded 
to England the river and port of Mobile, as well 
as all her possessions on the east of the Mississippi, 
the island and city of New Orleans excepted. 
From that time this territory formed a part of the 
possessions of the English, under the name of 
West Florida, and France lost all claim and title 
to it. Thus it became an English possession ; 
and, during the war of 1779, Spain conquered 
from England all that the latter possessed by the 
title of West Florida; and, in the definitive Trea- 
ty of 1803, England ceded to Spain, under a guar- 
anty, both Floridas. It is then seen, by this 
plain and simple exposition of facts, that the 
title by which Spain holds possession of the 
territory on the east of the Mississippi, called 
West Florida, was acquired to her by the right 
of conquest, at the expense of her treasures, and 
blood of her soldiers; and, also, by the cession 
made by England under the Treaty of 1783. 
From that time the title of Spain to that territory 


is entirely independent of France, and of the ces- | 


sion of Louisiana made by her; and, consequently, 
Spain could not give back to France what she 
did not receive from her. 


St. Ildefonso. : 
In the first place, it is said that His Majesty re- 


trocedes Louisiana, “ with the same extent of ter- | 
ritory which it now has in the hands of Spain.” | 


This expression confirms most explicitly the right 
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discussion on the third article of the Treaty of | 





— = 
which Spain preserves over the said territory to 
the east of the Mississippi; because it is well 
known that Spain possesses West Florida not as 
Louisiana but as Florida. This circumstance, so 
| notorious, is confirmed by the title of the Gov- 
| ernors of the Havana, who, in their character of 
Captain Generals, have always governed under 
the title of “Captain Generals of the two Flori- 
das ;” and by all the most authentic public acts, 
which have passed since His Majesty has been in 
possession of the said territory, this title has been 
preserved. It will be sufficient to mention the 
| treaty concluded between His Catholic Majesty 
and the United States, in 1795, in the second arti- 
cle of which we read the following words: “that 
the southern limits of the United States, which 
separate them from the Spanish colonies of East 
and West Florida,” &c. Itisthen proved, in the 
most authentic manner, the separation of West 
Florida from Louisiana, and their different appel- 
lations; and itisa thing generally understood, 
| that names of countries, bartered, ceded, or re- 
troceded by a treaty, should be considered accord- 
ing to the general acceptation existing at the time 
of making the treaty; it is clear that if, in that 
| of St. Ildefonso, it had been wished to include 


{ 


| 


| 





| West Florida, it would have been expressly men- 
| tioned by the name which authenticated it, and 
under which it is generally known: for it would 
' have been ridiculous to have given the name of 
Louisiana to that territory, because it had once 
formed a part of that province, as much so, as it 
would be at present to call the State of Ohio Lou- 
isiana ; consequently, no doubt remains that, as 
His Majesty was in possession of the said terri- 
tory, under the name and quality of West Flori- 
da, itcould not be included in Louisiana; because 
it was in the hands of Spain on the Ist October, 
1800, the epoch of the Treaty of St. Ildefonso; 
and because the before-mentioned clause of the 
third article, in its natural and explicit sense, ex- 
| cludes France from a right to West Florida. 
| The second clause or expression of the same 
| article, “ and which it had when France possessed 
it,” alludes only to the manner in which France 
possessed it in 1763, when she delivered it to 
| Spain ; for if any other sense is given to it, that 
expression cannot be consistent with the anterior, 
which says, ‘‘ with the same extent which it now 
has in the hands of Spain:” for if in the second 
clause a greater extent should be given to Louis- 
iana than that which it had in the hands of Spain, 
how could it be “ with the same extent it had in 
the hands of Spain?” It is repugnant to com- 
mon sense that the delivery had to be with the 
| same extent and with greater extent; it being 
with more, it could not be with the same. It is 
then clear that the obvious sense of both clauses 
together, and the only one which is not absurd 
and contradictory, is the following: that Louisi- 
|ana was retroceded with the same extent it had in 
' the hands of Spain in 1800, and that which it had 
when France possessed it. and gave it up to Spain. 
The expression “when France possessed it,” not 
marking any fixed time, it is clear that it ought to 
| be determined by the clauses of the same article; 
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since, if we should admit the expression “ when 
France possessed it,” in all its latitude, it would 
result that Spain had obligated herself by the 
third article to give France a part of the State of 
Kentucky, all the State of Ohio, and Territory of 
Indiana, and that France should hold a right, by 
the Treaty of St. Ildefonso, to resell the said States 
as a part of Louisiana “when France possessed 
it,” and also to prohibit the navigation and deposit 
to the Americans, because that France had to re- 
ceive Louisiana “as she possessed it. Absurd 
reasoning! which does not merit to be refuted, 
which arises in consequence of the undefined lat- 
itude which is pretended to be given to “ when 
France possessed it.” It isa principle incontro- 
vertible of the law of nations, that treaties should 
not receive an odious or absurd interpretation, 
when they can admit of a clear and simple one. 
It would be both odious and absurd to suppose 
that Spain had ceded Louisiana to France, with 
all the extent with which she had possessed it at 
an epoch anterior to the treaty of 1763; for it 
would thence result that she had engaged to give 
France part of the United States, as before-men- 
tioned ; and it would be equally absurd in France, 
because she abandoned by the treaty of 1763, all 
her rightsand pretensions to the country east of the 
Mississippi to Great Britain; and by her treaty of 
1778, with the United States, she was bound in such 
a manner that she could not acquire a territory east 
of the Mississippi without the consent of the Uni- 
ted States, and only by that of conquest. At the 
same time, it would do very little honor to the 
United States to maintain an interpretation, the 
consequence of which would make it appear that 
that part of the United States formed by the 
Ohio, a part of Kentucky and Tennessee might 
be comprehended, and become the object of stipu- 
lations and cessions between two foreign Powers, 
such as France and Spain, who have no right to 
meddle with them. 

The third clause of the third article of the Trea- 
ty of St. Ildefonso is still more decisive, and offers 
other arguments in favor of Spain, since it says, 
“such as it ought to be according to subsequent 
treaties between Spain and other Powers.” The 
treaties here alluded to, are not, nor can be, others 
than those of 1783, between Spain and England, 
and 1795, between Spain and the United States. 
By the first, His Majesty acquired the territory 
east of the Mississippi, under the name of West 
Florida ; and, consequently, to be “as it ought to 
be,” since the treaty of 1793, is with the exclusion 
of a territory acquired at that period, and witha 
name so different. By the second, His Majesty 

ermitted the deposit, and fixed the limits between 
Ltcanes the Floridas, and the United States, to 
be “as they ought to be” after the treaty of 1795, 
is with the exclusion of France to the rights of 
the United States in this treaty. And thus, as 
the Treaty of St. Ildefonso could not affect the 
rights which the United States acquired by that 
of 1795, so neither did it affect, nor could it affect, 
the rights acquired by His Catholic Majesty, by 
the treaty of 1783 with Eogland. 

It would be unnecessary to accumulate more 
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proofs in a case so clear in its nature: but I cannot 
but mention to your Excellencies, in support of the 
unquestionable right which Spain has to the ter. 
ritory in question, the respectable and undenia- 
ble opinion of the celebrated geographer of the 
United States, Mr. Ellicot, whose knowledge ang 
talents occasioned his being named by the Goy. 
ernment of the United States torun the line of 
division between the said States, and the Spanish 

rovinces on the south of them, according to the 

reaty of 1795. This person, who, perhaps, has 
more knowledge of what relates to the territory 
in question than any other, in the preface of his 
work, published in 1803, under the title of the 
“Journal of Andrew Ellicot, late Commissioner 
in behalf of the United States,” &e. speaking of 
the sale of Louisiana, made by France, says, dated 
Lancaster, 22d July, 1802, “It does not appear, by 
the cession of Louisiana to the United States, we ob- 
tain the whole of both sides of the Mississippi: for. 
by consulting No. 5, of the maps, it will be seen 
that the island of New Orleans, which lies on the 
east side of the Mississippi, only extends north to 
Manshak; from thence, northerly, along the east 
side of the river, to the southern boundary of the 
United States, is still held by His Catholic Majesty 
as a part of West Florida.” He again says, “ the 
important and safe harborsin both the Floridas 
still remain in the possession of His Catholic Ma- 
jesty.” The expressions, so notable, corroborate 
and confirm, in the most positive manner, the in- 
contestable right of His Catholic Majesty to all 
the territories which are on the east of the Mis- 
sissippi, under the line of the thirty-first degree, 
excepting the island of New Orleans. . 

Besides what has been said, it cannot be doubted 
that the treaty of retrocession of 1800 was a con- 
tract between Spainand France; and consequently, 
it was for France to have represented, in case she 
had not received all the territories expressed in 
that stipulation. And it is certain that the Prefect 
Laussat, charged to carry the treaty into effect, 
being perfectly instructed in it, and being possessed 
with the intentions of his Government, has ex- 
pressed himself satisfied with the manner in which 
it was carried into effect, without his having been 
put into possession of the territory in question. 
Thus, the United States, having succeeded to the 
rights of France, have no ground to pretend to 
what France has thought did not belong to her. 

I could, by an accumulation of various proofs, 
establish in different ways the incontestable right 
of the King my master to West Florida; but it 
appears to me that what has already been said is 
sufficient, so as not to leave a doubt in the mind 
of any one who will examine the question impar- 
tially, not even in the mind of Mr. Ellicot, who, 
notwithstanding the love he bears to the Govern- 
ment that employed him, and in whose favor he 
has wrought, could not do less than give that just 
homage to truth and justice which they merit. 

With assurances of my distinguished conside- 
ration, I remain, praying to God to preserve your 


lives many years, 
PEDRO CEVALLOS. 
Messrs. Monroe and Pinckney. 
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Messrs. Pinckney and Monroe to Mr. Cevallos. 

Aranjuez, February 26, 1805. 
Mr. Pinckney and Mr. Monroe present their 
compliments to His Excellency Don Pedro Ce- 
vallos, and have the honor to enclose him their 
answer to his note of the 16th, which was pre- 
ared and intended to have been sent yesterday. 
They avail themselves of the opportunity to ac- 
knowledge the receipt of his Excellency’s note of 
the 24th, received last night, respecting the eastern 
limits of Louisiana, to which they will pay im- 

mediate attention. 





Messrs. Monroe and Pinckney to His Excellency Don 
Pedro Cevallos. 


Aranjuez, February 26, 1805. 


Sir: We have the honor to acknowledge the 
receipt of your Excellency’s letter of the 16th 
instant, whose contents and tone have equally 
surprised us. We should consider ourselves fail- 
ing in the respect which we owe to our Govern- 
ment, if we did not express our sentiments on it, 
in both respects. In so doing it is necessary to 
review concisely what has passed between us. 

Your Excellency will recollect that, in our in- 
terview which took place immediately after Mr. 
Monroe had the honor of being received by His 
Majesty, the objects of his mission were fully 
communicated, and that it was agreed that we 
should present to your Excellency a project for 
the adjustment of every point, to which you were 
so good as to promise an early and explicit answer. 
In compliance with that arrangement, we did pre- 
sent to your Excellency, on the 28th ultimo, the 
project which we had promised, in which we 
stated, fully, the views of our Government, with 


its opinion of the rights of the United States on | 


each point, which we illustrated in those cases 
which had not been already exhausted, and, of 
course, where illustration could be necessary, or 
was even likely to be agreeable. We had a right 
to expect, and we did expect, an answer equally 
fulland explicit toevery point. In this, however, 
we were disappointed. On the claims to indem- 
nity for injuries, your Excellency thought proper, 
it is true, to intimate, in respect to spoliations, 
that His Majesty was willing to ratify the con- 
vention of August 11, 1802, after the obstacle 
which occasioned its postponement should be re- 
moved ; and, in respect to that arising from the 
suppression of the deposit at New Orleans, that 
Spain was not accountable for them, but without 
giving any reason for the assertion. On the great 
question of territorial rights and limits, as on the 
mode of providing for their security, and, with it, 
the peace and harmony of our Governments, on 
which we did ourselves the honor to make to 
your Excellency what we deemed liberal and sal- 
utary propositions, we received what could not be 
considered as an answer, since it neither rejected 
our propositions, offered others, nor expressed any 
sentiments respecting them. If it was proper to 
open the whole subject, as was admitted in our 
first interview, it was equally so to answer it. 


APPENDIX. 


Relations with Spain, 


1394 


And that it was proper so to do, is not only proved 
by the agreement referred to, but by the situation 
of the two countries at the present time. The 
several points, are, itis true, in their nature dis- 
tinct; yet itis cbvious that the whole must be 
brought into view and settled together. We do 
not perceive the means, nor has your Excellency 
suggested them, of adjusting a part, and leaving 
the others unfinished. 

Although we could not but be hurt at receiving 
an answer so vague and unsatisfactory to our. let- 
ter, yet we deemed it inconsistent with the re- 
spect we owed to both our Governments, to your 
Excellency, and to ourselves, as with the spirit of 
concillation which we wish to preserve through 
the negotiation, to express that sentiment. We 
did more; we met the invitation which your Ex- 
cellency seemed to give us, without, however, fur- 
nishing the example, by proceeding to explain 
further the views of our Government, and illus- 
trate its rights on the two points, on which you 
had given any opinion. The claims to compen- 
sation for injuries arising from spoliations on our 
commerce, and the suppression of the right of de- 
posit at New Orleans, had been long before our 
Governments, and their merits were well under- 
stood. That for spoliations, more especially, had 
been so fully and amply discussed, both here and 
in the United States, as to leave no doubt that 
such discussion was not necessary to enable either 
party tomake upits mind onit. By entering into 
it, therefore, we gave your Excellency a convine- 
ing proof of our desire to accommodate with your 
wishes, in the hope that it will produce on your 
part a corresponding result. 

We flattered ourselves, that, as the whole sub- 
ject was again presented before you, in all its 
points, with the explanation which you had invit- 
ed on the two first, we should have received a full 
answer from His Majesty’s Government on each, 
and, of course, on the whole. In this, however, 
we were again disappointed. We received, in 
substance, only the same proposition which had 
been made to us before, which we had, as we pre- 
sumed, clearly proved to be incompatible with the 
rights of the United States, and the principles of 
justice, and which, as we had taken the liberty to 
inform your Excellency, the repeated and recent 
orders of our Government prohibited us from ac- 
cepting. Under these circumstances we consid- 
ered it our duty to acquaint your Excellency, re- 
spectfully, that we deemed it useless and improper 
to prolong the discussion on that point; at the 
same time requesting you to be so good as to com- 
municate the sentiments and propositions of His 
Majesty’s Government on the whole subject, that 
we mizht see whether it would be possible, while 
we avoided discussions of an irritating tendency, 
to adopt some plan, which, by a general arrange- 
ment, might provide for this as well as the other 
objects, and thereby render justice in the most 
acceptable manner to all parties. To this propo- 
sal, the most respectful and friendly that we could 
make, one which is warranted by the uniform 
practice in similar transactions and cases of all 
Powers, especially the most friendly to each 
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other, we received a letter which is addressed ina | our commerce. We will examine with candoy 
very different spirit. By it we are charged with | both these pretensions, which, we are persuaded. 
refusing to discuss points which we had already | it will be easy to show are unfounded. Two trea- 
discussed, and on which we had given to your Ex- | ties have latterly taken place between the United 
cellency our ulterior opinion ; our Government is | States and France ; the first on the 30th of Sep- 
charged with the dishonorable attempt to obtain | tember, 1800, the second on the 30th of Apri). 
a double indemnity for the same object ; many of | 1803. Permit us to ask, by which of these was 
our citizens are denounced as unprincipled con- | such extinguishment made? If by the first, jt js 
trabandists; and others, if not the whole nation, | not likely that the subject would have been 
as enthusiastic partisans, calumniators, and disfig- | thought of in the second ; if the second is relied 
urers of truth, for, in respect to the suppression of | on, it is an admission that it was not done by the 
the deposit at New Orleans, all America had but | first. Your Excellency seems disposed to rely on 
one opinion, and spoke with one voice. In the | both, which cannot be considered otherwise than 
article of the press, the freedom of our internal | as a proof that neither alone had done it. [ js 
institutions, which all nations have a right to reg- | equally obvious that it was not done by both to- 
ulate, and do regulate as suits themselves, is | gether, since, whether we examine them sepa- 
attacked ; the right of the Intendant to suppress | rately or together, they expressly preclude the 
the deposit at New Orleans is justified; and the | idea. 

right itself, though stipulated and made perma-j|_ By the second article of the convention of 180) 
nent by a solemn treaty, a stipulation which had | between the United States and France, it is agreed, 
its equivalent in the pe articles of the same in- | for certain considerations therein specified, to post- 
strument, and was otherwise prompted by the law | pone their respective claims to indemnities to a 
of nature, of reason, and the interest of Spain, is | more convenient time ; and, by the ratification of 
represented as a gratuitous or charitable donation | that convention, those claims were relinquished 
to the United States, which His Majesty had a | forever on both sides. 

right to suppress,and keep suppressed, until their | By the fifth article of the same convention, it 
Government should implore him to open it to | is agreed, that certain specified claims or debts 
them again. On this note, we think proper to | should be recoverable in the same manner as if 
observe that it was impossible for us to have re- | no misunderstanding had taken place between 
ceived one which could have been more unex- | the parties, 

pected. Jt was the more so, because, in all our| By the first and second articles of the second 
communications, we had been studious, in obedi- | convention, entered into on the 30th of April, 
ence to the orders of our Government—orders | 1803, provision is made for the payment of the 
which we executed with pleasure—to manifest its | debts which were comprised under the second 
high respect for His Catholic Majesty, and we | and fifth articles of that of 1800, whose amount, 
were not conscious of having failed in that which | it was expressly stipulated, should not exceed 








we entertained for your Excellency. 

We forbear to make any further comment on 
the tone of this last note at present, because it is 
probable it may convey sentiments which are not 
entertained. We are aware that, in the zeal of 
an important discussion, incidents of that kind 
often occur, and are often prompted by patriotic 
motives, even with those = are the most guard- 
ed. We trust that the character of the American 
Government and people, which is well known, 
and we flatter ourselves held in just estimation by 
other Powers, will not be injured by the spirit of 
conciliation and moderation which animates us 
on this occasion. On the presumption, therefore, 
that no premeditated outrage was intended, and 
with a sincere desire to adjust amicably the differ- 
ences subsisting between our countries, we will 
proceed to answer the several objections urged in 
your Excellency’s last note to what we consider 
to be the just claims of our Government. 

Your Excellency insists that His Catholic Ma- 
jesty is not answerable for the spoliations that 
were committed on the commerce of the United 
States, within the jurisdiction of Spain, in the 
course of the last war, by French cruisers and 
tribunals ; and you urge, in support of the doc- 
trine, first, that those claims were satisfied by the 
treaties which have taken place between the Uni- 
ted States and France; second, that Spain was 
not in a situation to prevent those aggressions on 


| twenty millions of livres. 

These are the only articlesin those conventions 
which have any reference to the point in ques- 
tion. If the claim of the United States on Spain 
for French spoliations and condemnations within 
her jurisdiction was satisfied by the treaties and 
conventions between the United States and 
France, it was by one of these articles. We will 

| examine, first, that pretension, as founded on the 
| second article of the Convention of 1800. Ona 
view of that article, and, indeed, of the whole 
instrument, we find that it regulates only questions 
and interests that were depending between the 
United States and France. A misunderstanding 
had unhappily taken place between those Powers, 
and it was the object of this convention to adjust 
it. Not the most distant allusion is made, in any 
article of the convention, to Spain or her concerns. 
Had Spain then been a party to that misunder- 
standing, she could not have been benefited by 
that convention. The reason is much stronger 
why she could not, as she was not a party to it, 
since there was no variance, and there certainly 
was none between the United States and Spain, 
it is more evident that it could not have been in 
the contemplation of the parties to adjust what 
did not exist. It may be added that, if it had been 
contemplated to release Spain from any obligation 
which she owed to the United States, from any 
just claims which they had on her, the release 
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' would have been complete ; it would have ex- 
- tended to every object, especially of the same kind ; 
' and settled every ground of difference between 
them. The fact, however, is admitted by all par- 


_ plated by the parties to them. 
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ties to be otherwise. It hasnever been contended | 
by Spain, that the spoliations which were com- 
mitted by her own people, were satisfied by that 
convention. Hence it is clear that Spain was not | 
discharged from the claim of the United States 
for French spoliations committed within her lim- | 
its, by the second article of the Convention of | 
1800, It is equally clear that she was not dis- 
charged by the first and second articles of the | 
Convention of 1803. It is evident, on a slight 
view of these last articles, and, indeed, of the 
whole instrument, that they had no other debts in 
contemplation but those which were made recov- 
erable by the Convention of 1800; that, in truth, 
the Convention of 1803 did no more than provide 
funds for the payment of the debts that were due 
under that of 1800. Thus the claim of the United 
States on Spain for these spoliations was not dis- 
charged by this last Convention. Other circum- 
stances prove clearly, not only that this claim was 
not deehasged, but that a provision or discharge 
of it by those conventions was not even contem- 
It is very well 
known that the Government of the United States 
never made a demand on that of France for the 
payment of these spoliations ; that it always claim- 
ed the payment of Spain, and her only, consider- | 
iug her only as responsible for them. It is not 
presumable that the parties should intend to pro- 
vide for a claim not made, for a debt not supposed 
tobe due. The conduct of Spain, through the 
whole of this epoch, corresponds with that of the 
other Powers in this respect. The Minister of the 
United States at Madrid pressed the Government 
of Spain for an indemnity for that and other | 
claims. Had it been contemplated by Spain to ob- 
tain her discharge through the medium of France, 
her Ambassador at Paris would have been seen 
in both those negotiations, especially that of 1800; 





and, had he succeeded, a provision to that effect, | 


in explicit terms, would have been introduced into 
that convention. But nothing of this kind took 
place. Indeed, the success of such an attempt was 
so improbable, that it is not presumable that the 
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| funds provided by it were not only intended for 


other objects expressly stipulated, but that there is 


reason to think they are not commensurate with 


those objects. 
As to the pretension that Spain was released 


‘from this claim, by the release made to France of 
other claims of a similar nature, it is easy to 


prove that it has not the slightest foundation. It 
has already been shown that France was not re- 
leased from this claim, because it wasne ver made 
on her. We shall proceed to show that it was 
properly made on Spain, and that she was, and is 
still, answerable for it. 

It will not be controverted that it is the duty of 
every independent State to observe, that the citi- 
zens or subjects of every other independent State 


| are secured, in their intercourse with it, in the 


enjoyment of all the rights and privileges to 


_ which they are entitled by the law of nations, and 


treaties with such Power. This principle forms 
the basis on which the whole system of public 
law rests. It is the standard by which every 
question between independent Powers must be 
examined, and their respective rights in all cases 
settled. 

It is equally true that, for every violation of 
those rights on the citizens or subjects of one in- 
dependent State within the jurisdiction of ano- 
ther, the Government of the latter is responsible, 
whether the same be committed by its own peo- 
ple, or those of another Power. The reason of 
this rule is obvious. Every Government being 


| sovereign within its own limits, the subjects of 


every foreign Power are regarded there for the 
time as its own subjects, and, as such, it is respon- 
sidle for their conduct. While such Government 
retains its independence, it cannot divest itself of 
this duty, or the obligation to discharge it. The 
principle is the same, whether such acts be per- 
formed by the private individuals of a foreign 
Power, or its public agents. In the latter case, 
indeed, the claim to an indemnity by the party 
injured, on the Government under whose juris- 
diction it was received, is stronger, since, being 
done under color of public authority, and espe- 
| cially if persevered in, they become the acts of 
the Government itself. These principles are too 
well established by writers on the law of nations 





idea ever occurred. With the claims that were 
in the contemplation of the parties, and for which 
France was truly answerable, it was difficult to 
accomplish an amicable adjustment of their dif- 
ferences. Had these been swelled by the addition 
of those on Spain, it is probable that the negotia- 
tion would have proved abortive. It was not 
until some years afterward that this pretension on 
the part of Spain was heard of, and then it was 
founded on a pretext as singular as it was unex- 
pected—that of her being released by a treaty be- 
tween the United States and another Power, in 
which she was not even mentioned. With re- 
spect to these claims having been discharged by 
the Convention of 1803, it has already been shown 


that that convention could not, by any possible | 


construction, be considered as having any refer- 
ence to the subject; it may be added, that the 


7) 


to require further illustration. 

Hence it appears clearly that Spain was an- 
swerable for French spoliations committed under 
| her jurisdiction, in the same manner as if they 

were committed by her own people. To her, 
'then, the American Government was bound to 
| look for reparation. Whether France was event- 
‘ually liable or not, is not material to inquire. 
| Where was the injury rendered? What Govern- 
| ment had cognizance of the case? Whose laws 
were violated by the proceeding; or by whose 
laws was the injury permitted, or, what amounts 
| to the same thing, suffered? By that Government 
is the reparation due, and by it ought it to be made, 
If France has actually paid any of those claims, 
such payment will, of course, be considered as a 
discharge. That the suffering individuals may 

have applied elsewhere and everywhere, to save 


| 
{ 
| 
| 
| 
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themselves from ruin, or rather retrieve them-|two countries placed on a footing of permanen; 


selves from it, is possible; but neither will the 
course which their distresses may have compelled 
them to pursue, nor will the fortune of some par- 
ticular applicants, in case any have succeeded, 
affect the merits of the present question. It is 
known that the sentiments and conduct of the 
American Government have invariably been the 
sarne on it. It has thought, in every stage, that 
Spain was responsible for those spoliations, and it 
has uniformly sought the indemnification of her, 
and of her alone. 

If France was responsible for those claims, the 
injuries having proceeded from her officers and 
agents, it was only eventually in case satisfaction 
was not obtained of Spain; for, as already shown, 
having been committed under the jurisdiction of 
Spain, where she only had authority, the redress 
was strictly due by her. For injuries committed 
bya Spaniard to an American citizen at Paris, 
we should not think of making application for 
redress to the Government of Spain. nor for like 
injuries committed at Madrid by a Frenchman, to 
the Government of France. The application, in 
both cases, would be to the Government having 
jurisdiction of the territory where the offence was 
committed, and of course cognizance of the case, 
to the Government whose laws were offended, 
and who had the power of redress. If France 
was eventually answerable to us for those claims, 
which we deny, we admit that she was released 
from them by the Convention of 1800. But can 
Spain, who was answerable primarily, if not sole- 
ly, to whom application had been made, to whom 
it was then, and has since, been made, claim an 
exemption from them, under a treaty to which she 
was nota party, and in which her name was not 
even mentioned ? Weare of opinion, by the uni- 
form and well-established doctrine of the law of 
nations, by the clearest principles of justice, that 
she cannot. 

With respect to the opinions which you have 
been pleased to communicate to us of the Minis- 
ter of Foreign Relations, and the late Ambassa- 
dor of France, on this subject, we have received 
them with the consideration which is due to every 
respectable authority from which they emanate. 
We are not willing to believe that they oppugn 
the principle above laid down, or apply to those 
cases which are justly chargeable on Spain, be- 
cause our Government, for the reasons above 
stated, and by the clearest conviction, thinks other- 
wise. On all treaties between independent Pow- 
ers, each party has a right to form its own opin- 
ion. Every nation is the guardian of its own 
honor and rights; and the Emperor is too sensible 
of what is due to his own glory, and entertains 
too high a respect for the United States, to wish 
them to abandon a just sense of what is due to 
their own. We do not believe that the view 
which our Government takes of this subject was 

ever presented to that of France, since we are not 
aware that there ever was an occasion forit. By 
those treaties with His Imperial Majesty, all dif- 
ferences between the United States and France 
were happily terminated, and the relations of the 


friendship. In all questions growing out of them, 
in which France and the United States are inter. 
ested, their Governments are perfectly of accord, 
We should regret much if they were not so, in the 
present case, as, indeed, in all others between the 
United States and Spain. 

As to the doctrine held by certain respectable 
professional characters in the United States, whose 
opinions have been asked and given in this case, 
that France and Spain were associate parties jp 
the injuries complained of, the former as principal, 
and the latter as accessory, we are sorry to be call- 
ed on to make any remark on it. Delicacy for 
those gentlemen makes this an unpleasant duty, 
From that motive we will confine what we say 
to the doctrine itself. We will admit that we 
have not made up our minds to a censure of their 
conduct, since, if such an interference is justifia- 
ble under any Government, it certainly is so under 
that where it is their happy destiny to dwell. [y 
noticing their opinion, we have to observe, that 
they have evidently mistaken the case, by apply. 
ing to nations a maxim of local political law 
which is applicable only to individuals. Among 
nations it is believed that there is no such thingas 
principal and accessory. All are principals, and 
are to be regarded as such, in all their transactions, 
In case of a war, to which there are several par- 
ties, allies on each side, nothing is more common 
than for one to make its peace, and withdraw 
from it. It was never contended that an adjust- 
ment made by one party, in such a case, or any 
other, settled the differences of the other party. 
The doctrine of principal and accessory, of a re- 
lease or discharge to one Power, by virtue of an 
accommodation with another, was never heari o! 
among them. Indeed, it would be strange if any 
one nation should undertake to adjust the con- 
cerns of another, without its authority. It would 
be more so if any adjustment between two parties 
should be so construed as to produce an import- 
ant benefit to a third, not only without its author- 
ity, but the knowledge of any one of them. Sup- 
pose that an adjustment made by one of the 
parties fora third one, should be highly detri- 
mental to it, would such a third party be bound 
by it? Had France, for example, stipulated that 
Spain should pay for all those spoliations, and a 
great proportion of her own, would Spain have 
allowed her right to do so? Ought she, then, or 
has she a right to claim any advantage from a 
transaction to which she was nota party, by which 
she could not be bound, and which, in its nature, 
could not be reciprocal ? 

With respect to the plea on which the opinion 
of those gentlemen is, in part, founded, that Spain 
was not in a situation to prevent those violations 
of her territory by France, and is, therefore, not 
accountable to the United States for the injuries 
resulting from them, we find ourselved precluded, 
by the high respect which we entertain for His 
Catholic Majesty. from dwelling on it. We shall 
be permitted, however, to observe, that we utterly 
deny the fact. Spain was never placed in thal 
dilemma. Having, from very remote antiquity, 
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held a very distinguished rank among the Powers 
of Europe, she still enjoys it. In a late war with 
France, nothing occurred which placed her in the 
Her troops be- 
haved with gallantry in the field, and her Govern- 
ment obtained an equal and honorable peace. If. 
then, she did not prevent those violations of her 
territory, it was not because she was not able to 
do it, but because they were sanctioned by some 
treaty which secured her, in other respects, an 
equivalent ; or that she chose to permit them from 
some motive of policy at the time; in either of 
which cases she is responsible to the United States 
for the same. 

We have thus answered fully the arguments 
urged by your Excellency against the claim of 
the United States on Spain, to an indemnity for 
the spoliations on their commerce by the cruisers 


_ and tribunals of France, within the territory of 
_ Spain, in the course of the last war, and we are 


eR, 


_ persuaded, shown, in the clearest manner, that 
+ that claim is well founded. We should have 
/ gone more fully into this point on our former 


notes, had we not believed that it was already 


) fully illustrated by the communications which 
had taken place on it between our Governments, 


in the United States and here, to which we beg 


' leave to refer; a note of which latter is here an- 


nexed. We have, however, been happy, at your 


' Excellency’s suggestion, to review the subject, be- 


ing very solicitous to prove, on all occasions, that 
our Government make no claim which is not 
founded in justice; and being likewise so to avail 
ourselves of every suitable opportunity to give 
new proofs of its respect for, and desire to pre- 
serve the most friendly relations with, His Cath- 
olic Majesty. 

On the point respecting the suppression of the 
deposit at New Orleans, we regret that it is alto- 
gether impossible to assent to the doctrine which 
is insisted on by your Excellency. Ona careful 

erusal of the treaty, we find in it nothing which 
justifies the idea that there ever was to have been 
a moment of interruption of the enjoyment of that 
right, either at New Orleans, or at some other 
suitable place on the banks of the Mississippi. It 
is not, it is true, stipulated that, in suppressing 
the existing deposit, and opening another, the 
Government of Spain should give notice of the 
design, and hold communication with that of the 
United States on the subject. On the other hand, 
it may also be said, with equal truth, that it is 
not stipulated, in taking that measure, that that 
friendly proceeding should not be observed, but 
that His Majesty may do it, and keep the deposit 
altogether suppressed until the Government of 
the United States should make application for 
the opening of it. In all such cases, the policy of 
the measure, the object of the treaty, and inten- 
tion of the parties, are to govern ia the interpre- 
tation of it; and, by these, it appears to us to 
be questionable, that another deposit ought to 
have been opened at the moment the existing 
one was closed. It is on that principle that 
the United States consider themselves entitled 
to an indemnity for the injury which was sus- 
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tained by that measure. What the precise amount 
of that may be, it is not in our power to state; 
from what we have understood, however, it is 
by no means of the trifling nature your Excel- 
lency seems to suppose it. We have not sought, 
as an indemnity for it, any precise sum. We 
have only proposed that it should be referred to 
the judgment of impartial arbitrators, on such 
proof as might be presented before them, to esti- 
mate it—a proposition which we deemed too just 
and reasonable to admit of objection. 

On the subject of limits, and others incident to 
it, having already stated to your Excellency the 
views of our Government, we deem it necessary 
only to refer again to our former communications. 
As neighbors, desirous of living together in peace 
and friendship, it is certainly an object of essen- 
tial importance to adjust and arrange these very 
interesting points at this time, in a clear, definite, 
and satisfactory manner. At an epoch so extra- 
ordinary, and big with such important events, it 
may be productive of much harm to leave any- 
thing unfinished, and thereby exposed to casualty. 
In cases of unsettled boundary, especially, where 
the pretensions of the parties differ, and those of 
either may be carried, under colorable pretexts, 
to great height, there is always danger, by delay, 
of their becoming the cause of serious controver- 
sies, and even of destructive wars. Aware of this 
danger, the President of the United States is sin- 
cerely desirous of averting the evils incident to 
it, while itis practicable. It is with that view that 
he has sought, by the present negotiation, to set- 
tle amicably and finally all the points depending 
between the two nations. 

The propositions which we have had the honor 
to make on this point are deemed reasonable and 
just, and we flatter ourselves that they will be so 
considered by His Majesty’s Government. 

We have now the honor to submit to your Ex- 
cellency again the full view of our Government, 
on all the points depending between the United 
States and Spain, and, in so doing, consider it our 
duty to repeat what we stated in our former notes, 
that it is equally incompatible with justice, as it 
is with our instructions, to enter into any arrange- 
ment relative to claims for spoliations which does 
not provide, in some equitable and satisfactory 
mode, for the whole. To reserve a right, in re- 
spect to those which were committed by French 
cruisers and tribunals, without making provision 
for it, could at this stage be considered in no 
other light than an abandonment of it. We have 
forborne to state, in detail, the extent of these in- 
juries, comprising, in the whole, two hundred and 
seventy-two vessels and cargoes, or the aggravat- 
ed circumstances attending many of them, which 
have involved in ruia many of our most respect- 
able and wealthy citizens, because it has been our 
object rather to heal than to cpen wounds. It is 
well known that, at the time these injuries were 
rendered to our citizens, there did not exist, on 
the part of Spain, the slightest cause of complaint 
against the United States, whose Government, 
peaceable and friendly, has borne them with a pa- 
tience and moderation of which history furnishes 
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no example in equal degree. Many years have 
elapsed since these injuries were received ; during 
which time, the sufferers have looked to their 
Government for relief without effect. Their last 
hope is founded on this negotiation, and great 
would their astonishment and disappointment be, 
if they were told that more than one-half of them 
were to be abandoned. We repeat, however, what 
we took the liberty to state in our letter of the 
12th instant, that, if it is possible, on being pos- 
sessed of His Majesty’s sentiments and proposi- 
tions on the whole subject, to provide by a gene- 
ral arrangement for this and the other objects, in 
any mode consistent with our duty, which may 
be satisfactory to him, we shall be happy to do it. 
We beg your Excellency to accept the assur- 
ance of our high consideration and respect. 
CHARLES PINCKNEY, 
JAMES MONROE. 





His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 


AranJvuez, Feb. 28, 1805. 

GenTLeMEN: I have received your esteemed 
note of the 26th instant, in which you reply to 
mine of the 16th; and before I make the observa- 
tions necessary in answer to the same, it appears 
to me indispensable to satisfy, by a separate letter, 
the complaints of your Excellencies on the tone 
and expressions of my said note. The King, my 
master, being animated by the most sincere senti- 
ments of friendship and distinguished considera- 
tion towards the United States, your Excellencies 
will be pleased to do justice to these sentiments of 
His Majesty and to mine, as being persuaded that 
I, who have the honor to be the interpreter of 
them, could have no design nor the most distant 
idea, I do not say to injure, but even to be want- 
ing in those manifestations of consideration and 
respect for the United States, and their Govern- 
ment, to which they are so justly entitled. Com- 
mencing with this declaration, your Exceliencies 
will permit me to examine the different expres- 
sions of my letter of the 16th, which have given 
rise to your complaints. Your Excellencies say, 
in the first re that, on my part, I impute to 
you a refusal to discuss some of the controverted 
points; but if your Excellen:ies will take the 
trouble to read my note a second time, I hope you 
will acknowledge that 1 am far from imputing 
anything on that subject, and that I only wished 
to say On it, that: while our Excellencies believe 
it useless, or incompatible with your instructions, 
to continue the discussion upon the indemnifica- 
tions reclaimed for injuries committed by the 
French privateers, as I understood by the expres- 
sion of your Excellencies, “it seems useless to 
prolong the discussions on that point,” I found my- 
self obliged to treat the subject less sateestieli 
than I thought I could, not to molest your Ricel- 
lencies too much on it. I am far from supposing 
that this could involve the smallest disrespect, as 
it is only reducing it to a difference of opinion, 
your Excellencies believing that the point was 
sufficiently discussed, and I, that it wanted to be 
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a little more so. In the second place, your Ry. 
cellencies show yourselves dissatisfied that I haye 
expressed that the claim of your Government fo; 
satisfaction for French spoliations should go ty 
demand two indemnities for the same debt, which 
expression your Excellencies believe injurious ty 
your Government; but your Excellencies wi 
permit me to observe, that to demand two satis. 
factions for the same thing would be dishonorab)e 
to the American Government, knowing itself a]. 
ready satisfied by France, should still demand sat. 
isfaction of Spain; but as your Government doe; 
not believe itself satisfied by France, it cannot be 
dishonorable to pursue its demand of satisfaction 
from Spain, while it continues in the belief tha: 
it has not received satisfaction from France. 
Spain, on her part, believes she has shown thai 
the United States have received satisfaction froy 
France, and it is in this belief she may say tha 
the United States claim two satisfactions for the 
same debt; more she cannot say, nor have I said 
or thought to say, that they claim it with improper 
designs, knowing they demand two satisfactions, 
or that they believe they demand more than one: 
in which shire is nothing dishonorable ; althoug) 
the United States might be mistaken, as Spain 
believes they are, in founding her belief in rea- 
sons which I| have already explained to your Ex- 
cellencies, and thinking, on this occasion, exactly 
in conformity with the opinion of the most en- 
lightened jurists of your country. 

In the third place, your Excellencies complain 
that, in my note, I have denounced many of the 
citizens of the United States as contrabandists; 
on which your Excellencies will permit me tw 
observe, that I do not find anything of this in my 
letter in positive terms, but in doubtful ones, as 
the expression denotes, “ it will not be extraordi- 
nary ;” a doubt which the representations of those 
employed in the royal revenue have given rise to, 
whose truth I do not pretend to guaranty ; nor 
does the doubt fall upon many of the citizens of 
the United States, but upon some very small num- 
bers of them, as they very often use much in this 
sense, although there have been but one or two 
cases. Ido notsee the injury that can arise to the 
American nation in expressing a doubt that there 
may have been some individuals concerned in 
contraband business, or giving pretexts to Span- 
iards to do so; norhave I either attempted to dis- 
criminate between the two. 

In the fourth place, your Excellencies complain 
that I have said that some of the Americans, car- 
ried away by party spirit, had calumniated Spain 
on account of the deposit at New Orleans, and 
have disfigured what has happened in the capital ; 
and your Excellencies suppose that I designed 
likewise, in a manner, to attribute this to the 
American nation, the whole of whom, you say, 
had but one opinion on the subject of the deposit. 
On this point I cannot do less than feel mysell 
hurt at the construction which is given to my ex- 
pressions: in my letter I cannot find a single ex- 
pression which can have the most remote allusion 
on the subject, either to the American nation, or 
its Government; it treats only of some individu- 
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reflection on 
the conduct of the American nation and its Gov- 


' ernment, during the suspension of the deposit, on 
- the contrary, Ihave afforded many proofs of the 
satisfaction the conduct of the American Govern- 


ment has given on that occasion ; notwithstand- 
ing itis not less certain what I have said, that 
there were some individuals, cot some wri- 
ters, who published things on that subject injuri- 
ous and calumniating to Spain, and the result of 
which was, that some of the inhabitants of the 
Western States, (as was not extraordinary,) not 
knowing the truth of the facts, suspended the 
shipping their produce to New Orleans, and suf- 
fered other injuries not imputable to Spain. In 
the first days of the suspension of the deposit, it 
was published by some North American, that the 
navigation of the Mississippi was obstructed ; this 
was a falsehood, whose currency was injurious to 
the good faith of the Spanish Government, which 
had stipulated for the free navigation of the said 
river,and at the same time was prejudicial to the 
inhabitants of the Western States, who, remain- 
ing in this uncertainty, did not choose to under- 
take a voyage of such length, while there was 
danger of the outlet being interrupted. After- 
wards, they said, and it was repeated in the wri- 
tings and speeches of some individuals, that the 
suspension of the deposit, and what they might 
expect respecting the navigation, flowed from 
France having influenced Spain to take upon her- 
self the odium of this measure, that France might 
receive Louisiana free from the obligations im- 
posed by the Treaty of 1795, than which there 
could be no expressions more calumniating and 
unjust; it being an indubitable fact that, in the 
treaty of retrocession of Louisiana of the first of 
October, 1800, His Majesty had taken the most 
scrupulous care to secure the rights of the United 
States in the clause of the third article, which 
says, “ telle qu’elle doit.étre aprés les traités passés 
subséquemment entre l’Espagne et d’autres Etats.” 
As to what respected the “ enthusiastic partisans,” 
of which I spoke in my note, your Excellencies 
will permit me to remind you, that I alluded to 
the attempts of some of the inhabitants of the 
Western States, who (as the public papers then 
announced) showed a disposition and design to 
descend to Louisiana with an armed force, and, 
without other legitimate authority, to take jus- 
tice into their own hands; on which occasion 


there now exists, in the office of the Secretary of | 


State of the United States, the representations 
of His Majesty’s Minister to have such attempts 
chastised and corrected. These are the attempts 
to which I allude in my note of the 16th, and on 
no account to the conduct of the American Gov- 
ernment and nation, which was prudent and just. 
But can it be denied that the consequence of these 
errors thus published, and which were, that some 
or many of the peaceable inhabitants did not car- 
ry their produce to New Orleans, are not to be, 
nor cannot be, attributed to the act of the Intend- 
ant, but to the occurrence which took place in the 
saidcountry. There is nothing in my note which 
has reference to the liberty, or otherwise, of the 
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press, nor with the institutions of the American 
Government, which, as your Excellencies observe, 
every Government is free to regulate as it pleases, 
but [ only insinuated that the writings published 
with this motive, gave to the western inhabitants 
a wrong idea of what passed in New Orleans, and 
that this was not imputable to Spain, or the edict 
of the Intendant. 

This, and this only, is all which I wished to 
say in my note of the 16th, in which I am ex- 
tremely sensible that, contrary to my intention, 
your Excellencies have found motives for com- 
plaint; to remove which, it appears to me proper 
immediately to enter into this explanation, which, 
although somewhat diffuse, will, [ hope, have an- 
swered the end I intended. It appeared to me 
proper to do this in a separate letter, reserving to 
myself to answer, with all possible despatch and 
brevity, the other points contained in your Excel- 
lencies’ esteemed note of the 26th. 

In the interim, 1 renew to your Excellencies 
the demonstrations of my distinguished considera- 
tion and esteem. I pray God to preserve your 
lives many years. 


PEDRO CEVALLOS. 





His Excellency Don Pedro Cevallos to Messrs. Monroe 
and Pinckney. 


AranJugz, March 4, 1805. 


GENTLEMEN: Immediately after I received 
your esteemed note of the 26th ultimo, I believed 
it my duty not to lose a moment in replying to 
the complaints you had been pleased to make on 
some of the expressions in my note of the 16th; 
it not being consistent with my sentiments to let 
your Excellencies remain for a moment in the 
suspicion that I was wanting, in any degree, in 
the respect due to the United States or its Gov- 
ernment, or to persons so respectable as your Ex- 
cellencies, not only in your individual capacities, 
but as representing the Government you do. I 
flatter myself I have removed, by my note of the 
28th ultimo, all motives for those complaints ; but 
if any doubt should still remain on that subject, I 
am equally ready to satisfy it, should your Excel- 
lencies be pleased to express it. 


This done, I proceed to examine the other 
points contained in your note above mentioned of 
the 26th. Itis certain that, in my first letter of 
the 3lst January, I did not enter upon the points 
in dispute between the two Governments; but it 
appears to me that,in my belief, it was somewhat 
premature to begin to examine projects of a con- 
vention upon all the points, without analyzing 
them first, and fixing the right of each country as 
far as possible ; because, as your Excellencies well 
know, before we can proceed to a convention upon 
the whole, it is necessary to know as distinctly as 
we can what are the rights and obligations of His 
Majesty and the United States. This knowledge 
of the detail ought to be the beginning of the ne- 
gotiation; because it is clear that, according to 
the extent which they suppose the rights or obli- 
gation of each party ought to have, so ought the 





SE DIS ee or 


| 
i 
i 
i 
‘| 


ope 


Sey nae cane este 





1407 








convention for the whole to be the more or less 
enlarged. This is what I believed your Excel- 
lencies wished to remark in your first note, by the 
following expression: “Each of the depending 
points between the two Governments ought to be 
examined impartially, and all motives of com- 
plaint and inquietude considered and terminated 
amicably, and to do which it is necessary to de- 
termine the respective rights,’ &e. Understand- 
ing it thus in my first note, I did nothing more 
than enumerate the points on which it appeared 
to me we had to fix our respective rights, and to 
request your Excellencies’ opinion as to the order 
in which they should be treated. In my second 
of the 10th ultimo, I spoke of the reclamations for 
injuries committed by the individuals of both 
nations, and told your Excellencies that His Ma- 
jesty was disposed then to terminate this point; 
and at the same time spoke, but not extensively, 
of the damages committed by the French priva- 
teers. In my third note of the 16th, not to molest 
your Excellencies too much, I touched shortly on 
the same subject, and treated of the damages 
occasioned by the suspension of the deposit; and, 
lastly, under date of the 24th, I commenced the 
examination of the limits of Louisiana, with those 
which relate to the eastern boundary. 

In the context of all the letters together, and of 
that which I promise to transmit, respecting the 
western limits of Louisiana, I hope your Excel- 
lencies will see I have not omitted entering upon 
all the points contained in your esteemed notes, 
only with the difference alluded to from the be- 
ginning, that it appeared to me most proper and 
clear to treat each point separately, according to 
its different nature. 

It is true that, to the present time, I have not 
been able to say to your Excellencies, as you wish, 
what is the disposition of His Majesty upon the 
whole; but the reason is, as I have thought from 
the beginning, that it is not possible for His 
Majesty to determine what part he will adopt 
upon the whole, without being clear what are his 
rights or what his objections on each particular 
point. This examination being made, your Ex- 
cellencies ought not to doubt that His Majesty 
will be ready to enter upon such a convention as 
shall be judged proper to conclude the claims and 
promote the interest of both parties. The King 
wishes to give proofs of his friendship and good 
neighborhood to the United States, and to fix 
them in the most permanent manner. 

Having said this, and proceeding in the order 
of the notes which have passed between us, I 
must stop to remark a little on the reflections 
which your Excellencies have made, as to the 
assertion that Spain is persuaded that the United 
States are satisfied for the damages occasioned by 
French cruisers in her ports and on her coast. 
Your Excellencies wish to know by which of the 
conventions that have been made between France 
and the United States, Spain believes these dama- 
ges to have been satisfied. I answer by that of 
1800, and by the context of its ratification. In 
speaking of the second convention, it is only, as 
your Excellencies yourselves say on this subject, 
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an explanation or compliance with the first; or, 
to go to the point at once, one of the reasons 
which convinces Spain and induces her to be. 
lieve that she is not responsible for the damages 
occasioned by French cruisers in her ports and 
on her coasts, is, that it is notorious that the Uni- 
ted States have agreed with France to conside; 
themselves as satisfied for all the damages they 
have received from her (France) during the last 
war. 

It is true, in the convention no mention was 
made of Spain ; because, in the manner in which 
they treated, it was absolutely superfluous to do 
so, and the high contracting parties considering 
it so, omitted without doubt to mention that 
which, by the nature of things, could not be less 
than a necessary and inevitable consequence of 
what they stipulated. Nothing is more common 
in law, than thatan act between two parties may be, 
by its nature, and even independent of the will ot 
the contracting parties, general to a third: for ex- 
ample, if a creditor releases a debtor what he 
owes him, this act between the two is general to 
the security of the debtor, who, by the nature of 
things, remains released, although no mention is 
made of him, and, what is more, although both 
creditor and debtor have wished that he should 

| not be released ; because, by the nature of things, 
' it is impossible the security should remain when 
the principal obligation has disappeared. In the 
|same point of view ought to be considered the 
obligation of Spain, if ever there did exist any 
from the United States, with respect to the dama- 
ges committed within her jurisdiction by French 
privateers. France was the offender, and, of con- 
sequence, the obligation, and the act of agreement 
| Which released Srcaae, extinguished the obliga- 
tion, which was one and indivisible, as jusily 
observe the learned gentlemen of Philadelphia. 
The release of this claim supposes the same thing 
as the receipt of satisfaction, and no other can be 
demanded without requiring two satisfactions for 
| the same offence, which are the identical words 
| of the said learned gentlemen, (from whose an- 
swer I took them, when I inserted them in my 
note of the 16th,) and as the same gentlemen ob- 
serve, if the Power A (that is, Spain) was yet 
| eres and paid to B, (the United States,) 
Spain could then apply to France to be reim- 
bursed, as she was the offender, and France would 
not gain anything by the release of the United 
States, which would become, by this indirect 
mode, null; and as it is very evident every legiti- 
mate act ought to carry within itself everything 
that is necessary for its validity, it is undoubted 
that the convention between the United States 
and France ought to be general to Spain, as much 
as is necessary for its validity, that is, absolving 
her from her responsibility, if she had any ; be- 
cause, on the contrary, by the United States re- 
claiming against Spain, and Spain against France, 
the latter would, by this indirect mode, have at 
last to pay for the damages occasioned by het 
privateers. : 

Your Excellencies, knowing well the force ol 

this reasoning, attempt now to establish that Spaia 











ing Sa 





1406 


—— 


a 
——— 


is the 
her 0 
learne 
have 
of mt 
is nos 
and, f 
can b 
her p 
Spain 
event 
how 
first ] 
unive 
have 
natio! 
uals a 
a deb 
so, if 
it had 
ed ag 
respo 
of m 
impr 
whic 
mand 
say, § 
such 
tions 
as an 
oblig: 
natu! 
act fr 
an in 
respo 
tione 
that 
respo 
could 
havit 
this s 
or ev 
in w 
knov 
tual 
how 
acce: 
the | 
wort 
to su 
sory, 
bein; 
oblis 
Frat 
was 
a 
whi 
only 
inco 
any 
not} 
at W 
dem 
out 
wou 
com 


ng 
be 


0 r 


f 


rae Sti 5 


1409 


APPENDIX. 





Relations with Spain. 





is the principal obliged for the said damages; that 
her obligation is not accessory, as presume the 
learned gentlemen of Philadelphia, who you say 
have confounded the case, applying the maxims 
of municipal law to nations, among which there 
is no such thing known as principal and accessory; 
and, finally, your Excellencies deny that France 
can be responsible for the damages committed by 
her privateers on the coast and in the ports of 
Spain, and admit that at the most, it can only be 
eventually so. But I cannot for my part conceive 
how these assertions can be supported. In the 
first place, lam persuaded that the principle of 
universal justice, on which the learned gentlemen 
have founded their opinion, is as applicable to 
nations as individuals: nations as well as individ- 
uals are bound by them; if an individual releases 
a debtor nothing can be demanded of the security; 
so, if a nation confesses itself satisfied for a claim 
it had against another, the same cannot be repeat- 
ed against a third, although she bore a part in the 
responsibility ; the reason of this is nota principle 
of municipal law, as you say, but an eternal and 
imprescriptible principle of universal justice, 
which is, that two satisfactions cannot be de- 
manded for the same debt. Your Excellencies 
say, among nations, that they know nothing of 
such things as principal and accessorial obliga- 
tions; but I do not agree to this. Among nations, 
as among individuals, they may have accessorial 
obligations, by mutual agreement, and also by the 
nature of things, since, if two nations agree in an 
act from which results responsibility, for example. 
an injury or spoliation, it is indispensable that the 
responsibility and the obligation shall be propor- 
tioned to the intervention each party had in it; 
that which committed the injury shall be first 
responsible; that which did not avoid it when she 
could and might, shall have less responsibility, 
having had less to do in committing the act, and 
this second responsibility may be called accessorial, 
or eventual, if your Excellencies prefer that term: 
in which I observe, that if your Excellencies ac- 
knowledge the possibility that there might be even- 
tual obligations between nations, I do not know 
how you can refuse to admit the possibility of 
accessorial obligations; ds, to my judgment, it is 
the same idea, but only expressed by different 
words. But, in the present case, if we were even 
to suppose that Spain and France, the first acces- 
sory, and the latter principal, associated, and both 
being principals, it will come to the same thing; the 
obligation having disappeared by the payment of 
France, Spain remains released, as the obligation 
was one and indivisible. 

Your Excellencies will say that in the case on 
which we treat, Spain was the principal, and not 
only so, but the only one bound: but to me it is 
inconceivable how Spain can be considered, in 
any manner, as the only one bound; because it is 
not possible to imagine how France, who was not 
at war with the United States, could seize, con- 
demn, and appropriate American property, with- 
out incurring some responsibility on her part; it 
would be a case never seen or heard of, and which 
combats all principles, and is contrary to common 
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sense. We will see, at least, if Spain can be said 
to be the principal obliged. 

It is evident that the obligation which an of- 
fender has to repair his offence, and the right the 
offended has to demand reparation, arise in the 
same moment that the offence is committed. Let 
us apply this principle to what has occurred with 
respect to French cruisers and American vessels, 
Spain was in alliance with France, and the two 
at war with Great Britain; of consequence, the 
French had a right to arm privateers, and the 
Government of Spain to permit them to arm in 
her ports. They armed against the subjects of 
Great Britain; but when they went out, they 
committed infractions, and violated the rights of 
other nations; and these are things which in re- 
ality the Government of Spain neither could fore- 
see nor check. It results from this that these 
offences existed and might exist before Spain 
knew anything of it, and that, of consequence, the 
right of satisfaction existed before she had know- 
ledge of the fact, and existed against the aggressor, 
which, without doubt. constitutes the principal ob- 
ligation. When Spain might, if at all. with more 
propriety, be considered as accessory, was after her 
knowledge of the offence; but in reality she ought 
not even then to be considered as such, because the 
injury terminated and was completed by the de- 
finitive sentence which took place in the tribunals 
of France, in which they efficaciously and finally 
decided the sale of American vessels. In proof 
that the Americans who were injured considered 
this subject under this aspect, we find the tribu- 
nals of cassation full of the demands of those in- 
terested in vessels taken within the jurisdiction of 
Spain, and that these applications are supported, 
as I am informed, by the officers of the American 
agents in France; but, as when they pleased, it is 
evident that the United States, not being at war 
with France, always had the door open to com- 
mence their reclamations against her, this cir- 
cumstance, in the present case, constitutes a most 
essential difference. 

Ist. Because the offender not being at war with 
the United States, could not be less than the first, 
if not the only one responsible for the illegitimate 
act. 

2d. Because the United States had the door 
open to make the demand of the Government of 
France, and thus had direct communication with 
the offender, which could not be the case if war 
was declared. . 

3d. That Spain not considering the United 
States as in war with France, could not foresee 
the excess that cruisers armed in her ports against 
England might commit against American citi- 
zens, nor less avoid the definitive sentences of the 
tribunals of France which completed the offence. 
Besides, it is well known that, among civilized 
nations, it iscustomary to demand from privateers 
a bond or security that they shall not cruise ex- 
cept against the enemies of the State ; and as this 
bond or security could not exist but in France, 
itis a proof that it is there they ought to go to 
seek the responsibility, that is, in France; and the 
United States having renounced this, or being satis- 
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fied for these damages, nothing can be demanded of 
Spain. If upon this point there could remain any 
doubt, the positive affirmation of the Government 
of France, that they are satisfied, is sufficient to 
make it vanish. The Government of France 
ought to know without doubt, what were the of- 
fences she satisfied, by the convention of 1800; 
and it is not credible she would venture to say it 
was concluded, without a strong and intimate 
persuasion and conviction it was so, and which 
comes with great force from a third Power, who 
does not find herself immediately interested in the 

resent discussion, as are Spain and the United 

tates. On the other hand the information of 
France is of the greatest importance to establish 
the rights of Spain in this case: because if we 
suppose for a moment that Spain did pay to the 
United States the damages arising from the spoli- 
ations of the French privateers, there is not the 
least doubt she would immediately apply to France 
to be reimbursed ; but she would, in reply, very 
justly refuse the reimbursement, saying that Spain 

ad done wrong to make the payment, as France 
had previously communicated to her that the 
United States had been satisfied. 

I have not attempted to avail myself of the ar- 
gument, as your Excellencies seem to suppose, 
that Spain could not prevent the ‘injuries com- 
mitted against the American vessels, although it 
Was in a great measure the case; because it was 
not possible to prevent injuries of which we had 
no knowledge, such as the French privateers com- 
mitted, which were armed in our ports against 
the English: my defence is founded in the asser- 
tion that the said damages are already satisfied by 
France, and so did the learned gentlemen of Phila- 
delphia understand it, when, in their argument, 
they say, “ but even leaving impossibilities out of 
the question, and admitting that the Power A 
could have prevented the injury which was com- 
mitted by the Power C, in that case the Power A 
is no longer liable to any responsibility in damages 
on account of its acquiescence.” 

I have insisted principally on this method of 
defence, because, founding it in an act clear and 
notorious, and of the most easy examination, it 
appeared to me to be the most convenient to re- 
pel a claim which Spain could oppose with 
many other reasons and arguments. 

It is not demonstrable that a nation is obliged 
to satisfy the damages and injuries committed on 
her coasts by the subjects of other Powers, and 
cases without number might be cited to the con- 
trary among civilized nations. Denmark had her 

orts open during the last war to the belligerent 

owers, and condemnations of prizes were made 
in them without there being, on this account, any 
Seca. demanded of her; many other neu- 
tral Powers suffered, during the same war, various 
damages from the French cruisers on the coast 
and in the ports of Spain, without having de- 
manded any other thing of Spain than to inter- 
pose her good offices, and co-operate in obtaining 
redress for the injury. Spain, when she has been 
injured, has not demanded such indemnifications, 
and has only demanded that the Government 


whose flag or coasts have been violated shoul 
pass efficacious offices for the reparation of the 
offence. This, and this only, is all to which Spain 
obliged herself by the sixth article of the treaty 
with the United States, in which, after offerings 
defence and protection reciprocally for the vessel; 
of both countries within the extent of their re- 
spective jurisdictions, it says, that, in case of of- 
fences of the nature of which we treat, each Power 
in whose jurisdiction it is committed, shall em- 
ploy all its efforts to recover and have restored to 
the lawful owners, the vessels or effects which 
have been taken within the extent of its jurisdic. 
tion; from which it results, that the only thing 
. . . . 5 
which it can be pretended Spain has obliged her. 
self to, is to empley all her efforts to recover and 
have restored the vessels and effects so taken; but 
in no degree exists any obligation in her to make 
reparation, shou!d such efforts not produce the 
desired effect: because, if it had been the inten- 
tion of the high contracting parties to do this, it 
would have been expressly stipulated. As, on 
account of this article, your Excellencies pretend 
to be persuaded that Spain is the only one respon- 
sible for the excesses of the French privateers, | 
could not omit observing that the obligation o 
the Power which has to restore could not but be 
greater and more principal than that whose obli- 
gation only is reduced to the making efforts that 
they might be restored; and that France being in 
the first case,and Spain in the second, it cannot 
but follow that the principal obligation rests on 
the first, and only that of accessory on the second. 
Proceeding now to the damage occasioned by 
the suppression of the deposit at New Orleans, | 
will endeavor, also, to answer with the utmost 
brevity possible, your Excellencies’ remarks in 
your esteemed note. In the first place, your Ex- 
cellencies will permit me to declare, that I see with 
regret that, in what I said in mine of the 16th, as 
to the deposit at New Orleans, being a generous 
and gratuitous concession of His Majesty, and 
other parts of my letter, I did not explain mysel! 
as I wished. Your Excellencies understood that! 
wished to say that the deposit, not only in the capi- 
tal, but on any other point on the bank of the Mis- 
sissippi, was a charitable donation of His Majesty, 
revocable at pleasure, either before or after the 
three years fixed for its being at New Orleans; and 
that it might “remain revoked until the United 
States implored His Majesty anew to restore it. I 
is not honorable to me that such assertions shoul 
be attributed to me; I said, and it was my intet- 
tion to say, that, in its origin, the right of the de- 
osit granted to the United States in New Or- 
eans flowed from a wish in His Majesty to grav! 
it generously, and oblige himself to maintain |! 
there for three years, as a convenience to the Uni- 
ted States. Nothing is more common than for 4 
nation to impose on itself an obligation, gratul 
tously, in favor of another, without more interest 
than the satisfaction of having done it a usefu! 
service without injury to itself. After making 
the stipulations and conclusion of the treaty °! 
1795, there was, no doubt, an obligation to mait- 
tain and comply with it; but, in the case of the 
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deposit, there are two things essentially distinct, 
which ought to be considered: the deposit at New 
Orleans, and the indefinite deposit in some other 
place on the banks of the Mississippi. The three 
years being over, and injury arising to the Royal 
revenue from the continuance of the depositat New 
Orleans, to have continued it there, notwithstand- 
ing, cannot be considered less than as a favor of 
the King my master, because no obligation existed 
on his part to do so; and, if the United States had 
desired that the deposit at New Orleans should 
have continued in a manner not precarious, but 
established and obligatory, it was necessary to have 
a new stipulation, because His Majesty was not 
obliged to do so. At present, as to what regarded 
the right of deposit in the other place, the United | 
States did not require a new stipulation, because 
they had it by the treaty; but, as the new place 
was not established by the treaty. it is clear the 
United States had to ask the fixing of it on the 
spot which they thought convenient, or the two 
Governments had to understand each other in the 
establishing it; for, as it was to be fixed to the 
satisfaction of the American Government, Spain 
could not do it alone, or without saying what 
were the qualities it ought to have to answer their 
ends. The difficulty is not in this, which is in 
itself simple, but, it is in examining its situation 
after the end of the three years in the capital, | 
and the other four years in which His Majesty | 
ganerotely continued it there, being under no ob- 
igation to suffer the inconveniences which were | 
encountered in the said four years. And the ques- 
tion now is, whether he could or not suspend the 
deposit in New Orleans before agreeing with the 
parties concerning the fixing another; or in other 
words, after the conclusion of the three years of 
the deposit at New Orleans, the King was obliged 
to suffer the inconveniences of its continuation, 
until they could enter into a convention or agree- 
ment respecting another place; or further, if the 
United States could in rigorous justice be made 
to suffer the intervening inconveniences of the 
suspension for the time necessary for the two Gov- 
ernments to agree upon the fixing it. The treaty 
says nothing of this; and I hope I have shown that 
good neighborhood or friendship should have per- 
mitted for a short time the inconvenience of the 
deposit at New Orleans before proceeding to sus- 
pend it, and for this reason His Majesty revoked 
the edict of the Intendant. But speaking of what, 
in rigorous justice, can be supposed to be due to 
the solicitude of being indemnified for the same, 
Iam of opinion, that, as the treaty said nothing 
about it, His Majesty was not obliged to continue 
the deposit at New Orleans, nor to suffer its in- 
conveniences; although he was bound to consent 
to its establishment in another place, on which 
His Majesty could not determine alone, it being 
necessary that it should be fixed equally to the 
satisfaction of the United States. I repeat, that 
it is not my intention to approve the conduct of 
the Intendent, nor to diminish the rights of the 
United States under the treaty, but to examine 
points unsettled in it, and to deduce from thence 
whether Spain was or was not liable for the in- 
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demuifications arising out of the suspension of the 
deposit at New Orleans—an examination which 
may in my opinion have been excused, from the 
short duration of the existence of the injuries 
which might be considered as really attributable 
to the edict of the Intendant. 

I beg your Excellencies to accept the assurances 
of my respect, and hope that God will preserve 
your lives many years. 


PEDRO CEVALLOS. 





Messrs. Pinckney and Monroe to Mr. Cevallos. 


Aransuez, March 8, 1805. 


Sir: We have now the honor to answer your 
Excellency’s note, of the 24th ultimo, pees 
the eastern limits of Louisiana, the receipt of whic 
has been already acknowledged. 

We are happy to find that we shall not differ 
as to the material facts on which the question de- 
pends—to wit: that France held Louisiana prior 
to the treaty of 1763, to an extent eastwardly to 
the Perdido, comprising in it the greater part of 
West Florida; that she ceded it by that treaty to 
Great Britain, who, in 1783, ceded it to Spain— 
Spain having possessed herself of it by her arms in 
the course of the war; that the treaties referred to 
in that of St. Ildefonso, whereby Spain ceded Lou- 
isiana to France, as having passed subsequently 
between Spain and the other Powers, are that of 
1783 between Great Britain and France, whereby 
the former ceded to the latter that portion of Lou- 
isiana called by her West Florida, and that be- 
tween the United Statesand Spain in 1795. None 
others were made by Spain relative to that object ; 
therefore they only could be referred to. We admit 
also that they were referred to by a reali and suffi- 
cient motive. 

Wearealso happy to find that we shall not differ 
in opinion on the principles of the law of nations 
or the rules by which treaties are to be construe 
under them. especially the following—to wit: that 
treaties must not have an odious or absurd con- 
struction, when it is possible to give them a plain 
and simple one ; that the intention of the party to 
a treaty is to be collected from the whole article; 
that each clause is to be taken into view, and the 
import of the whole collected from that of each 
clause; and that no part is to be supposed super- 
fluous to which a rational meaning can be given. 

We should be happy if we could agree in the 
application of these facts and principles to the 
point in question. We draw however from them, 
by the clearest evidence and most satisfactory rea- 
soning, a conclusion that under the treaty between 
the United States and France of 1803, which is 
founded on that of St. Ildefonso, between Spain 
and France in . West Florida was comprised 
in the cession of Louisiana to the United States. 
Your Excellency, it appears, is of a contrary 
opinion. Fook 

Before we proceed to the inquiry, and to answer 
your Excellency’s note, we think proper to pre- 
mise that it would have been more agreeable to 
the United States to have obtained the cession of 
that province of France, by a short definition of 
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its boundaries ; since, in that case, they would have 
known distinctly what they had acquired, and 
avoided the necessity of a discussion with Spain. 
But as these had not been traced between France 
and Spain, it was impossible to give such a defini- 
tion. It was therefore agreed that France should 
cede to the United States “atagor ld what she had 
acquired of Spain; and, that the extent of that 
cession might be known, that the third article of 
the Treaty of St. Ildefonso, between France and 
Spain, should be inserted in that of Paris between 
the United States and France. Thus, thatarticle, 
and it alone, became the extent of the right which 
the United States had thus acquired. There is 
nothing in the treaty, nor did anything occur in 
the negotiation, to detract from its just and rational 
import. The United States were at liberty, as 
France would have been, had the cession not been 
made, to examine, under it, the extent of their 
rights, and, in so doing, to appeal to those facts 
and principles, which, in the estimation of the 
enlightened and impartial world, ought to govern 
in the case. It is by this investigation that the 
Government of the United States has formed its 
opinion of their rights; and it is from a regard to 
justice, and motives of respect to His Catholic 

ajesty, that they are now made the subject of 
amicable discussion with his Government. Hav- 
ing made these remarks, we proceed in the pro- 
posed inquiry. 

We observe that your Exellency relies much 
in support of the pretensions of Spain, in the point 
in question, on the import of the term “ retrocede,” 
which is found in the treaty; that you consider 
it as going far to decide the question in her favor. 
We cannot but express our surprise that such re- 
liance, or indeed that any, should be put on a term, 
vague and equivocal, at best, which, it is easy to 
show, neither has, nor was intended to have, any 
influence in the question. If it were of any im- 
portance to analyze that term, it might be con- 
tended, that, as France once possessed that pro- 
vince, a cession of it back to her, by any Power 
who had obtained it of a third, was a retrocession 
of it. By ceding it back to France, the former 
proprietor, it would, in respect to her, be a retro- 
cession, although not one acre of it had been re- 
ceived of her by the Power making it; and it is 
very likely, under such circumstances, that such 
would have been the title of the treaty, or the 
phraseology ofthe article applicable to the subject. 
In the present case, all the territory which was 
ceded back to France had belonged to her before. 
Nineteen-twentieths of it, supposing West Florida 
to be a part, had been previously ceded by her to 
Spain, and that twentieth part had been ceded by 
her to another Power, to accommodate Spain, of 
whom Spain had obtained it. Was it not natural, 
then, when Spain ceded back this territory to 
France, that the term retrocession should be made 
use of? Had it been the object and studious en- 
deavor of the parties to characterize in the treaty 
the former propositions and transaction respecting 
the territory, and no more could have been intend- 
ed, itis not known how, even with the import 
annexed to the term by your Excellency, a more 





suitable or just one could have been adopted for the 
purpose. But, as already observed, this term is of 
no real importance in the case, nor was it intended 
to have any by the parties, in the sense alluded to, 
as is perfectly evident by the other parts of the 
article. We find in it three distinct members or 
clauses, which were introduced for the express 
purpose of explaining what was intended to be 
done. By these, is fully and accurately defined 
what proportion of that province should be trans- 
ferred to France, and what other proportion of it 
should be exempted from the operation of the 
treaty. Ifit had been intended that the term “ re- 
trocede” should be understood in the sense insisted 
on by your Excellency, it is presumable that none 
others would have been used, since, not being ne- 
cessary to illustrate, they could only serve to ob- 
scure and perplex. The introduction, there, of 
other clauses, plainly proves that that term was 
not to be relied on as expounding the object of the 
parties, but that those clauses were to do it. It 
will not be denied, that, although the title of the 
treatv might be whatit is said to be, under the term, 
“retrocede,” introduced in every page, and although 
Spain had never received one acre of the territory 
from France, she might, nevertheless, by suitable 
operative clauses, convey and transfer to France 
all that portion of Louisiana which she possessed, 
if she was so disposed. It is by the operative clauses 
of every article in each, that their meaning is ex- 
pounded. It is to them that we must respectively 
refer, in the present instance, for the intention of 
the parties in that of St. Ildefonso, and the extent 
of the rights of the United States acquired under 
it. 

By the first clause of the third article of the 
Treaty of St. Ildefonso, Spain cedes to France the 
Province of Louisiana—* such as it is in the hands 
of Spain.” It isto be observed, that the reference 
here made to that Province was in its integral 
state—that is, while in the possession of France— 
and of course prior to the cession made of it by 
her in 1763, as will be more fully seen by the next 
clause. The simple question then on this clause 
is, What portion of Louisiana was in the hands 
of Spain when the Treaty of St. Ildefonso was 
formed? All that portion, be it what it might, 
was clearly and positively comprised in the ces- 
sion, and transferred to France; all that portion, 
be it what it might, not in the hands of Spain, 
was as clearly and positively excluded from it. 
This is the plain and obvious import of the clause— 
indeed it admits of none other—by adhering to 
which, everything of an absurd and odious tend- 
ency is avoided, simplicity in the construction is 
preserved, and (what is of equal importance) the 
integrity and fair intentions of the parties are man- 
ifested. Atl that portion of Louisiana, according 
to its ancient limits, which lies eastward of the 
Mississippi. from the 31st degree of north latitude 
to the northern limits of the United States, had 
been ceded by the treaty of 1763 to Great Britain, 
to which France, Spain, and Portugal, were par- 
ties, and afterwards confirmed by her to those 
States at the close of the war of their revolution 
in 1783, to which France by her treaty with those 
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States in 1778 had already renewed her special | to France; but as it was possible, for reasons just 
sanction, as did Spain afterwards by her treaty in | mentioned, that doubts might arise whether West 
1795, with the addition of the right of deposit at | Florida was comprised in the cession, by this it is 
New Orleans. [t would therefore have been highly | expressly declared that no part of the Province in 
improper in the parties to the Treaty of St. Ilde- | the hands of Spain, which France had ever pos- 
fonso to have formed it in such manner as to have | sessed, should be exempted from it. 
admitted the cession to have applied by any pos-| By the third clause of thearticle, the cession of 
sible construction to any part of the territory or | the province is declared to be in an extent “such 
rights belonging to it. Accordingly we find, by | as it ought to be after the treaties passed, subse- 
the clear and obvious import of the article, that | quently, between Spain and other Powers.” The 
such a construction is altogether and absolutely | treaties referred to here are, that between Great 
precluded, and by terms the most suitable and ju- | Britain and Spain, in 1783, whereby West Flori- 
dicious that could have been selected. We find, | da was ceded to the latter; and that between 
also, that the article is equally clear and explicit | Spain and the United States, in 1795, whereby 
as to the position of the Province which it was | the boundary adopted in their treaty with Great 
intended to cede. By ceding that portion, and that | Britain, with the right to the free navigation of 
only, which was in her hands, Spain did what she | the Mississippi, and of deposit at New Orleans, 
had a right to do, and no more, of which a very | were established. What, then, is the effect of this 
distinct idea was conveyed in both respects. She | third clause? Tous, nothing can be more simple 
excepted from the cession all the territory above | or intelligible. We will first examine it in refer- 
described, which of right ought to have been ex- | ence to the first treaty, which alone creates the 
cepted. She comprised in it all that she had a/| difficulty. By that, Spain became possessed of a 
right to cede, including of course (as being her | portion of the province of Louisiana, which she 
property, and in her hands) West Florida. had not acquired of France; by means whereof, 
In the second clause the cession is further ex- | such addition is brought within the scope of the 
plained and confirmed in the following terms: | two first clauses, already noticed, and is transfer- 
“Such as it was when France possessed it;” by | red by them to France. It is brought within the 
which a clear and explicit reference is made to | scope of the first, because “it is in the hands of 
the Province, at a period preceding the treaty of | Spain.” It is brought within the scope of the 
1763, when France possessed the whole. This | second, because it is a part of the province, “such 
clause would of course have been understood to | as it was when France possessed it;” and, by the 
have comprised the whole, had no part been spe- | terms of this last or third clause, it is expressly 
cially excepted from the cession. But we have | designated as a portion of the territory which it 
already seen that by the operation of the first | was intended to cede, by that treaty, to France. 
clause all that portion of the Province, according |If we examine impartially the import of these 
to its ancient limits as known before the treaty of | terms, we shall find that it is impossible to give 
1763, now belonging to the United States, was | them any other rational interpretation in reference 
clearly excepted from it. In every other respect, | to this a The terms are, “such as it ought to 
however, its operation is uncontrolled. It cer- | be after the treaties passed, subsequently, between 
tainly comprises all that part which was then in | Spain and other Powers.” This portion having 
the possession of Spain, from whatever Power or | been a part of the province when France possess- 
by whatever means obtained. By referring to it | ed it, and being now, by the Treaty of 1783, vested 
at an epoch anterior to the treaty of 1763—that | in the hands of the same Power, who held every 
is, when France possessed it—it was obviously | other part, not expressly exempted from it as be- 
the intention of the parties to reject all idea of sub- | longing to and secured to the United States, by 
sequent divisions, modifications, or applications, | many treaties, as already stated, ought to be con- 
by either of the Powers who were since possessed | sidered as a part of it again. Had Spain pos- 
of it. It was well known that Great Britain had | sessed and ceded that portion of Louisiana to 
called that portion which was ceded to her by the | Great Britain by the Treaty of 1783, or at any time 
treaty of 1763, West Florida; and it was proba- | before that of St. Ildefonso, this clause would have 
ble that Spain might have called some other por- | exempted it from the cession, as would both the 
tion of it adjoining Mexico by some other name. | others. Being out of the possession of Spain, those 
Hence it was possible, if by any construction an | clauses could not have operated on it; and, being 
allusion to the Province had been admitted atany | ceded by Spain to another Power, in a treaty 
period after 1763, that these distinctions and terms | passed subsequently, that is, after 1763. the cession 
might have created some embarrassment in the | would have been sanctioned by this clause. But 
meaning. To avoid that danger, it was deemed | Spain did not cede that territory to Great Britain ; 
advisable to go back to an anterior epoch, and | on the contrary, she acquired it of her; and it is 
thereby put them entirely out of the question. | inconceivable to us, how that acquisition, which 
This slenen, then, shows still more clearly that it | brought it into her possession, and subjected it to 
was the intention of the parties to include West | the control of the two first clauses, should be su 
Florida in the cession, since, by taking them to- | posed to have exempted it from such control; 
gether, and giving to each and both their just con- | how a treaty which enlarged the limits of the 
struction, it is impossible to mistake their mean- | province in her hands, without producing any 
ing. By the first, all that portion of Louisiana | other effect, should be construed as lessening the 
which was in the hands of Spain was transferred | extent of the cession. The reference made by 
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this clause to the Treaty of 1783, must be consid- 
ered as intended to produce an effect in the pres- 
ent one, correspondent with the spirit of that of 
It would be strange, indeed, if it counter- 


1783. 


acted that spirit, and produced an opposite effect. 
And in judging of the effect which it was thus in- 
tended to produce, not only the spirit of that treaty 
is to be regarded, but this clause must be con- 
strued in connexion with the preceding ones, so 
as to give them their justeffect also. It is a well 
known rule in the construction of treaties, that 
“the interpretation ought to be made in such a 
manner that all the parts appear consonant with 
each other; that what follows agrees with what 
went before, at least, if it does not manifestly ap- 
pear that, by the last clause, something was 
changed that went before.” If we apply this rule 
to the present case, the conclusion is unavoidable, 
since, by the construction we contend for, all the 
clauses have their just import, are consonant to 
each other, unite in the same object, and produce 
the same effect; which is to show that it was the 
intention of the parties to comprise West Florida 
in the cession. 

With respect to the effect of this clause on the 
other treaty referred to in it. to wit, that of 1795, 
between the United States and Spain, it is obvi- 
ous that it was the intention of the parties to se- 
cure to those States, in the hands of the new pro- 
prietor, the rights which they had acquired on that 
territory by that treaty. It was, it is true, impos- 
sible for those parties, or any others, in any treaty 
between them, to destroy the rights of a third one. 
It was, nevertheless, very proper and honorable 
in them to insert a provision in this, for the secu- 
rity of those rights. Having thus examined ecare- 
fully and impartially the third article of the Trea- 
ty of St. Ildefonso, under which France ceded to 
the United States the province of Louisiana, and, 
as we presume, proved incontestably, by a just 
construction of the several clauses, that West 
Florida was a part of the cession, we will now 
proceed to notice some of the other remarks of 
your Excellency which merit a more particular 
attention. 

Your Excellency observes that, as the territory 
in question, to wit: that lying between the river 
Iberville and the Perdido, was called by Great 
Britain West Florida, after it was ceded to her 
by the treaty of 1763, and as that name had been 
preserved to it by His Catholic Majesty in the 
title to his Governor at the Havana, since it came 
into the hands of Spain, it cannot be considered as 
comprised in the cession to France by the Treaty 
of St. Ildefonso. But we have already shown, 
and we presume satisfactorily, that that objection 
is altogether unfounded, supposing the fact as 
thus stated to be correct in both cases; though it 
is proper to observe, that we had understood that 
the territory in question had been governed asa 
part of Louisiana after the treaty of 1783. Be 
that, however, as it may, it is proved, by refer- 
ring to Louisiana at a period when it was pos- 
sessed by France to characterize the cession made, 
that it was an essential object of the two first 
clauses to get rid of that objection, and that they 
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have done so as effectually as if that division or 
name had never existed. It was also observed, 
that any construction of those clauses which 
should comprise West Florida within the ces. 
sion, might, with equal propriety, be considered 
as applicable to all that portion of Louisiana 
which lies within the limits of the United States, 
We cannot perceive on what principle this re- 
mark is founded, since, as the facts are different, 
there is certainly no analogy in the cases. To 
support the doctrine, it ought to be shown, that 
West Florida is not in the possession of Spain, 
but of the United States or some other Power, 
We have shown, by a fair construction of the 
clauses, that it is by virtue of that portion of the 
province being in the possession of Spain, that it 
was comprised in the cession; and by virtue of 
the other portion of it that is, what belongs to 
the United States, being out of the possession of 
Spain, that it was excluded from it. 

Your Excellency observes, also, that if it had 
been the intention of the parties to include West 
Florida in the cession, it would have been easy 
to have expressed it. We do not know that it 
would have been possible to have expressed it in 
a more clear manner than is done; we are satis- 
fied that other terms more comprehensive, and 
guarded in reference to all the objects which it 
was proper the parties should have in view, more 
intelligible, less free from objection, and, at the 
same time, so concise, could not have been found. 
With strict propriety may we say, that if it had 
been the intention of the parties to exclude West 
Florida from the cession, it was very easy to have 
done it, and that the means were obvious, since 
it was only necessary to have stated that Spain 
retroceded to France that portion of Louisiana 
only which she had received from her. Had that 
been done, there would have been no occasion for 
the subsequent clauses, especially the two first, to 
explain the meaning of the parties, and define the 
extent of the cession. We might add that, if the 
case admitted of any doubt, which, however, we 
deny ; for, in our judgments, there never was a 
clearer one taken into consideration, from the na- 
ture of the transaction, that doubt ought to ope- 
rate against Spain, since it is a well-established 
doctrine of the law of nations, in the construc: 
tion of treaties, that in all cases of cessions or 
grants, “if the party making them fails to ex- 
plain himself clearly and plainly, it is the worse 
for him; he cannot be allowed to introduce sub- 
sequent restrictions which he has not expressed.” 
We do not, however, think that the present case 
admits of any doubt. 

We cannot suppose that the French prefect, M. 
Laussat, had any instructions from his Govern- 
ment by what limits he was to receive the Prov- 
ince of Louisiana from the officers of Spain, or 
that he had its orders to surrender it to the Uni- 
ted States by any of a definite nature. The opin- 
ion is founded on the treaty between the United 
States and France, by which the cession was 
made to those States, and in which no limits were 
defined, for the reasons stated in the commence- 
ment of this note. We entertain, as already ob 





v 
‘ 
v 
t 
i 
‘ 





ch 
es. 


at 


[0 


1421 





meen =———— ———— 
——— 


served, a very high respect for His Imperial Ma- 
jesty, and we can never believe that he would, by 
any act of his, be willing to invalidate any of the 
rights which the United States had acquired un- 
der that treaty. 

With respect to the opinion entertained by Mr. 
Ellicott on this point, we have only to observe, 
that, although we believe him to be a good as- 
tronomer and geographer, we are far from con- 
sidering him in the light of an able civilian. It 
is presumed that he ran the line between the 
United States and Spain correctly, in the case 
alluded to, and that his charts may also be cor- 
rect; but we doubt if he ever read with atten- 
tion either of the treaties on which the present 
question depends, or would be an able expounder 
of them if he had. In making his book, which 
jt appears he had completed before he was ac- 
quainted with the cession of Louisiana to the 
United States, or with the nature of that made 
by Spain to France, which was then for the first 
time known, it was natural that he should con- 
sult the old maps of the country, and regard the 
divisions that were made of it prior to that epoch, 
especially in conformity to the treaty of 1763. 
Under such circumstances, and in consideration 
that this question depends on treaties, your Ex- 
cellency will, we presume, see the evident impro- 
priety of paying that deference to Mr. Ellicot’s 
opinion which you have been disposed to allow 
it. 

We have read, with much attention, your Ex- 
cellency’s note of the 4th, on the subject of 
French spoliations committed within the limits 
of Spain, and are sorry to find, that the opinions 
which we respectively entertain on it are as re- 
mote from an accord as they were in the com- 
mencement. We have read with equal atten- 
tion your remarks on that of the suppression of 
the deposit at New Orleans, in which you do not 
seem to assent to the ideas which we deemed 
justly applicable, and thought it our duty to ex- 
press, relative to that interesting and unexpected 
occurrence. Having said all that we have to 
observe on those points in our former notes, and 
having communicated fulJy our sentiments in 
this, as in that first presented, respecting the east 
ern limits of Lonisiana, it remains that we should 
now proceed to the last topic depending between 
us, to wit: the western limits of that province. 
Having already had the honor to present our 
view of the rights of the United States on that 
point also, we shall be happy to be favored with 
that of your Excellency on the same. 

We avail ourselves of this occasion to observe, 
that we received with much pleasure your Excel- 
lency’s note of the 28th ultimo, in reply to our 
remarks on that of the 16th, the purport of which 
was further confirmed in that of the 4th, since it 
gives us the very satisfactory assurance that it 
was not your intention, by any expressions in 
that note, to convey the unfavorable sentiments 
in regard to our Government and country, which 
we had supposed it did. It was with much re- 
luetance that we communicated to your Excel- 
lency the impression which that note made on 
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us, which we certainly should not have done had 
we not believed that it would have produced a 
similar one on our Government, on whom, we 
were persuaded, it was neither your wish nor in- 
tention to produce it. The frank and honorable 
explanation which you have given us in that re- 
spect, is a full confirmation of what we had an- 
ticipated on that head, and an ample assurance 
that, whatever may be the result of this business 
entrusted to us, we shall carry with us the senti- 
ments of that high respect and consideration for 
your character which it justly merits. 
We beg your Excellency to accept the assur- 
ance of our high consideration and respect. 
CHARLES PINCKNEY, 
JAMES MONROE. 





His Excellency Don Pedro Cevallos to Messrs. Mon- 
roe and Pinckney. 


Aranjuez, March 14, 1805. 


GentTLemMeNn: I have received your esteemed 
letter of the eighth, in which you are pleased to 
answer mine of the 24th ultimo, relative to the 
limits of Louisiana, and I cannot do less than im- 
mediately to reply to it. 

I agree at once with your Excellencies, that 
treaties ought not to receive odious and absurd in- 
terpretations, which are capable of clear andsimple 
ones, and that the intention of the parties ought 
to be collected from the whole context, and from 
each article: from these principles and mode of 
examination of the third article of the Treaty of 
St. Ildefonso, I deduce consequences from the same 
very different from those which your Excellencies 
have done. 

Your Excellencies believe to be of very little 
importance to the decision of the present question 
the word “ retrocede” or “ retrocession,” which is 
the title of the Treaty of St. Ildefonso, and is found 
in the said third article, and suppose it a term 
vague and equivocal, which has no influence on 
the question ; and that, if it had been important 
to analyze it, it might be easily made to appear 
that with the expression “retrocede,” italso intend- 
ed to denote that West Florida, or a part of it, 
ought to return to France, although she had not 
ceded it to Spain. For my part, | cannot but be 
surprised that your Excellencies should consider 
vague and indeterminate an expression which 
serves to denominate the treaty, whose title lite- 
rally copied is as follows: “ Traité préliminaire 
et secret entre, la république Francaise et Sa Ma- 
jeste Catholiqe, touchant l’agrandissement de Son 
Altesse Royale le Duc de Parma, en Italie, et la 
rétrocession de la Louisiane,” and which governs 
the whole proceeding, and is conspicuous in all 
the clauses of the third article of the said treaty. 
On a single reading of this article, there is no one 
but must know that, according to grammatical order 
and the common use of language and words, the 
words “to engage to retrocede” is the principal 
action of it, and this principal intention is conspic- 
uous through all the context and clauses of the ar- 
ticle ; and that, although the following expressions 

may modify it, they can in no degree contradict 
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it without giving to the whole an absurd meaning, 
and as repugnant tocommon sense as to the most 
simple rules of grammar and art of writing; nor 
can it be said without discredit to the contract- 
ing parties, that they should avail themselves of 
an expression vague and equivocal, and use it ex- 
actly in the most important article, aod upon one 
of the most interesting objects of the treaty ; and 
that, with a view to find such vague expressions, 
they should select the word “ retrocede,” having 
athand the word “ cede,” which, followed by other 
explicit clauses that might have been inserted, 
would have explained with facility and precision 
the return of Louisiana to its former owner, and 


the cession of West Florida, if such had been the | 


intention. But it was no doubt the intention of 
the parties that the expression “ retrocede,” which 
has given the name to the treaty, and serves to ex- 

ress the principal design of the third article, should 
hs marked with all the exactness and grammatical 
rigor possible ; nor is it susceptible of doubt that 
the expression “ retrocede,” in its obvious and 

rammatical sense, means to cede to one what it 

as received from it. 
not, therefore, to think it extraordinary that I have 


believed, and do believe, that this expression is of | 


the greatest consequence to the decision of the pre- 
sent question. 

The force it carries with it makes us see at once 
with what exactness and simplicity the other parts 
of the article quadrate with it. If weset out from 


the beginning to give to the expression “ retrocede” | 
a meaning which it has not, it will not be extra- | 


ordinary if we find some embarrassment and diffi- 
culty to decipher the said article. It says, in the 
first place, that it retrocedes Louisiana “ avee la 
méme étendue qu’elle a entre les mains d’Espag- 
ne;” but this expression, in the mode in which 
your Excellencies contrive it, appears absurd and 
contradictory. It is indubitable that Spain pos- 
sesses West Florida as Florida, not as Louisiana, 
and this act, founded on an authenticity the most 
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Your Excellencies ought | 
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| epoch, or extent fixed, than that we should give so 
much force to the doubtful epoch of the second 
| clause, as to make it destroy the clearand marked 

meaning of the expression “retrocede” in the firs 
| clause “avec la méme étendue.” Admitting the 

explanation of your Excellencies, the second clause 
is in contradiction with the first ; admitting mine. 
both explain and combine simply, and prove tha: 
Spain delivered Louisiana to France, with the 
| Same extent that it had in her hands in 1800; and 
as France possessed it when she delivered it to 
| Spain, but as neither in the one or other epoch 
West Florida made a part of Louisiana, the two 
clauses perfectly unite with each other, and both 
with the principal action “ retrocede,” which goy- 
erns all the clauses of the article. 

The third clause, which your Exzellencies sup. 
pose can also be brought as a proof that Wes 
Florida is included in the retrocession of Louisi- 
ana made to France, is, to my understanding, a 
new proof of the contrary; it says: “et telle 
qu’elle dit étre aprés les traités passés entre |’Es- 
| pagne et d’autres Puissances.” It is impossible 
to make anything clearer than that the treaty did 
| not alter anything in the treaties which Spain 
had made with other Powers on this subject. 
There were two, one of 1795 with the United 
States, and one with England in 1783, by which 
Spain had acquired the territories to the eastward 
of the Mississippi, not as Louisiana, but as Flor- 
| ida, and, consequently, to be, as it ought to be 
after this treaty, was with the exclusion of a ter- 
ritory possessed by England as West Florida, 
conquered by Spain as West Florida, and acquired 


1783, and received, in each of these solemn acts, 
a new qualification of its total separation from 
Louisiana, and of the limits which separate them. 


| 1783 was a new incorporation of the said terri- 
| tory to Louisiana; but I do not see in the said 
| treaty of 1783 anything but a confirmation o! 


notorious, is marked, in the Treaty of 1783 and | the right of conquest which His Majesty’s arms 


1795, in a manner which cannot be contradieted 
or admit of a doubt; consequently, Louisiana, 
“ avec laméme étendue” which it had in the hands 
of Spain, is without West Florida, and to suppose 
that the cession could have comprehended this | 
rovince, it was impossible to suppose it could be 
Emiieanaarlte the same extent, without incurring 
a palpable contradiction. Your Excellencies know | 
the force of this difficulty and wish to explain the 
first clause by the second, which says, “et qu’elle | 
avoit lorsque la France la possédoit.” But J ask, | 
has the second clause a fixed epoch, which deter- | 
mines the time when France had it? Certainly | 
not. Then the want of this fixed epoch alludes 
to the last time that France had it, that is, when 
she delivered it to Spain; an expression the more | 


had made of an English province called West 
Florida ; the cession which France had made to 
England of the said territory had been an alieo- 
ation, perfect, irrevocable, and perpetual. The 
territory became an English possession, and af- 
terwards a Spanish one. That Spain, on the 
other side, and by other titles, should have ac- 
quired Louisiana, and that the two territories 
should return to be united in the one hand, in 
which they were before united, does not import, 
nor could it import, a legal incorporation of them, 
because their titles and times of acquisition were 
different. Spain had no Louisiana but what she 
received from France, and it was undoubtedly 
Florida she received from England. 

It is not conceivable or imaginable how the 





convenient, as in any other manner it will be 
contradictory with the first, which says, “avec | 
la méme étendue qu’elle a entre les mains d’Es- | 


cession of a province or territory could o¢cur 
without mentioning or naming it, or that it could 
be made only by designating it with a name, 





pagne.” if it was with more, it could not be with 
the same. It is more natural that a clause which 
has a fixed epoch, as the first has, should serve to 
clear up the sense of the second, which has no 


which, by the consent and notice of all the na- 
tions concerned, and th2 most authentic public 
acts, it had lost many years ago. This territory 
was called West Florida, and it was so called au- 


irrevocably as West Florida by the treaty of 


Your Excellencies contend that the treaty of 
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thentically, and by this name the contracting | 
parties would have called it, had they imagined | 
it was comprehended in the cession; as it is an | 
acknowledged principle that the territories they 
change or cede ought to be designated by the | 
names they then officially have; nor can it be, 
said that, by its entrance into the possession of | 
Spain, it returned to its ancient state and name, 
because all the public acts since its entrance into | 
the possession of Spain, from the treaty of 1783, 
inclusive, have confirmed its separation from | 
Louisiana, and its difference of name springin 
from the difference of its title of acquisition ; af. 
ter a separation so qualified, it was only an ex- | 
press and positive stipulation that could reunite | 
it to Louisiana in its retrocession. Your Excel-| 
lencies have attempted in your note to persuade | 
me that the treaty of 1783 reunited West Florida | 
to Louisiana anew, attributing it to the motive | 
which made France cede to England, in 1763. 
the territory to the east of the Mississippi, and 
this motive, your Excellencies say, was to favor 
Spain. But, on my part, I cannot agree to this. 
France ceded this territory because she felt it her 
interest to do so, or was obliged to do so; but | 
this is of no importance, for, be the motive what | 
it may, the cession cannot be considered less than | 
an effectual, irrevocable, and perpetual alienation, | 
with all the consequences which were to make | 
West Florida an English possession. Being so, 
Spain could conquer, acquire, and receive it from | 
England, having this original and just title to it; | 
and this alone is all she requires to make it her | 
property in every sense of the word, and as inde- | 
endent of Louisiana as it was in the hands of | 
Sawin’, 

It results from this, that the contracting parties 
had no intention to include West Florida in the 
treaty of St. Ildefonso ; this is the more confirmed, 
if we recollect that France could not do it, nor | 
could she stipulate for the acquisition of any ter- | 
ritory to the eastward of the Mississippi, without | 
the consent of the United States, as she had | 
obliged herself to this by an express stipulation | 
contained in the sixth article of her treaty with | 
the United States; which article says: “ Le Roi | 
trés Chrétien renonce a posséder jamois les Ber- | 
mudes, ni aucune des parties du continent de | 
Amérique Septentrionale, qui, avant le traité, | 
de Paris de 1763, ou en vertu de ce traité, ont été, | 
réconnues appartenir & la couronne de la Grand 
Bretagne.” It is to be seen from this, that France 
could not (if the United States did not consent, 
when she had bound herself by this treaty) ac- | 
quire West Florida, which, by the treaty of 1763, | 
belonged to the Crown of Great Britain. If in| 
the treaty of St. Ildefonso, France had intended | 
or proposed to acquire West Florida, it is clear | 
she could not do so without the consent of the 
United States, and that this consent ought to pre- 
cede all other stipulations; on the contrary, if 
France should have infringed the rights of the 
United States, which can in no manner be sup- 
posed, it would not be decorous in the United 
States to give to the treaty of St. Ildefonso an 
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necessary consequence, that France had violated 
their treaty with the United States, and that they 
founded their right to West Florida on this 
violation. 

The opinion of the astronomer and geographer 
Ellicot, which is so exactly conformable to the 
ideas I have just stated, and whose concluding 


| expressions I transmitted you in my letter of the 


24th, is of very great weight and consideration on 
this subject. I do not suppose it, as your Excel- 
lencies do, a question for a lawyer or civilian ; it 
is, in its whole extent, entirely geographical; it 
only treats of the question, whether the territory 
to the east of the Mississippi, at the time of the 
retrocession, was Louisiana or West Florida. 
What person more proper to give an opinion on 
this subject than the one who has merited to be 
employed by the United States, in fixing the 
limits of the very territory he treats about? It is 
dishonoring his talents to say that he had not with 
him the maps, both ancient and modern, of the 
said territory, and the most authentic documents 
respecting it; and using, as he does, the expres- 
sions I copied for your Excellencies in my letter 
of the 24th ultimo, after he knew of the acquisi- 
tion of Louisiana by the United States, leaves no 
doubt that his love of truth and justice forced 
from him this sincere confession of the incontest- 
able right of Spain to the territory of West 
Florida. 

But all further reflections are unnecessary upon 
this subject, when it is considered that the Treaty 
of St. Ildefonso was a contract between France 
and Spain, and that, of consequence, on whatever 
point of it (however it might appear doubtful) on 


| which France and Spain are agreed in their un- 
derstanding and explanation of it, this uniformity 


of understanding has as much force as the most 
explicit and determinate stipulation, because no 
one can know as well as the contracting parties 
what the one was to cede, and the other to re- 
ceive. The United States, who have succeeded 
to the right of France, can have no other right or 
claim than that which France supposed she had. 
France has been, and is now, persuaded that, by 
the treaty of retrocession, she neither did nor had 
any intention to acquire West Florida. The 
prefect Laussat, charged to carry the treaty into 
effect, instructed perfectly in its contents, and be- 
ing depositary of the intention of his Government, 
was satisfied of the manner in which it was car- 
ried into execution, without being put into pos- 


' session of West Florida; which act leaves no 


doubt of the manner in which France understood 
the Treaty of St. Ildefonso should be executed. 
But if your Excellencies should still consider this 
as insufficient proof, will you permit me to send 
you a copy of a declaration the most positive 
which can be imagined, in which the Govern- 
ment of France declares that it never thought of 
acquiring territory to the eastward of the Missis- 
sippi by the Treaty of St. Ildefonso, much less 
has ceded it, or could cede it to the United States. 
The Minister of Foreign Relations of France has 
written upon this subject, on the 30th August 


interpretation, from which it must result, as a| last, to His Majesty’s Ambassador in Paris, and 
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in his letter are the following remarkable expres- 
sions: “ Les limites orientales de la Louisiane 


sont indiquées par le cours du Mississippi, et en- | 


suite par la riviére d’Iberville,le lac Pontchartrain, 
et le las Maurepas. C’est a cette ligne de demar- 
cation que se termina le territoire cédé par l’Es- 
pagne & la France, en vertu traité de 30 Ventose, 
an 9. La France n’auroit rien démandé a l’Es- 
pagne au dela de cette limite ; et comme elle n’a 
fait que substituer les Etats Unis aux droits qu’elle 
avoit acquis, ils ne peuvent pas exiger del’Espagne 
une cession de territoire plus étendue, a moins que 
cette concession ne soit négociée et stipulee en- 
tr’eux et Espagne par quelque convention ul- 
térieure.” 

These expressions are so determinate and clear, 
as not to permit me to make any further reflec- 
tions on them, persuaded that the simply reading 
them is sufficient for the conviction, that, as Spain 
did not think of ceding. nor France of acquiring, 
West Florida by the Treaty of St. Ildefonso, it is 
clear that the United States, who have succeeded 
to the right of France, could not acquire that 
which she supposed did not belong to her, and 
which she has declared she did not acquire, nor 
thiak of acquiring. This point appears to me so 
little susceptible of doubt after what I have said, 
and had the honor to say to your Excellencies in 
my note of the 24th ult., to whose contents I again 
refer you, that I am confident the justice and 
well established good faith of the United States 
will acknowledge that they cannot found any 
right to West Florida from the Treaty of St. 
Ildefonso. 

In concluding this letter, I cannot but declare 
my satisfaction to your Excellencies, that I see, 
by yours of the 8th, you are persuaded of my un- 
slecruble sentiments of respect and consideration 
for the United States, and also of my constant 
esteem for and wish to please your Excellencies, 
which I now have the honor again to renew; 
praying God to guard your lives many years. 


PEDRO CEVALLOS. 





Messrs. Pinckney and Monroe to His Excellency Don 
Pedro Cevallos. 


Aransvuez, March 16, 1805. 


We beg your Excellency to accept the assy. 
ance of our profound consideration and respect, 
CHARLES PINCKNEY, 
JAMES MONROE. 





Messrs. Pinckney and Monroe to Mr. Cevallos. 
Aranjuez, March 30, 1805, 

The undersigned, Ministers Plenipotentiary and 
Envoys Extraordinary of the United States of 
America, have the honor to inform His Exeel- 
lency Don Pedro Ceyvallos, that the length, of 
time since their last note to his Excellency, to 
which no answer has been given, induces them 
to suspect that his silence is intended as an inti- 
mation of his desire that the negotiation should 
cease. They are sorry to add that the spirit with 
which the friendly advances and overtures of their 
Government have been received, would leave no 
doubt in their minds on this point, if his Excel. 
lency had not given them reason to expect, by 
his note of the 4th instant, some propositions, o1 
his part, for the fair and equitable adjustment of 
the differences subsisting between their Goven- 
| ments. Having completely fulfilled the orders of 
the President, in proving, by their communica- 
tions, and by the time they have attended his Ex- 
cellency’s propositions, the justice and modera- 
tion of his views, as of his friendly disposition and 
high respect for His Catholic Majesty, it remains 
that they should not be unmindful of what they 
owe to the Government and country, waich they 
have the honor to represent. It neither comports 
with the object of the present mission, nor its du- 
ties, to continue the negotiation longer than it 
‘furnishes a well founded expectation that the 
just and friendly policy which produced it, on 
the part of the United States, is cherished with 
the same views by His Catholic Majesty. Under 
such circumstances, the undersigned consider it 
their duty to request of his Excellency informa- 
tion whether it is his desire to terminate the ne- 
gotiation on the point it now rests. In case it is, 
they think proper, in expressing their regret at the 
result, to add, that they shall not hesitate promptly 
to comply with it. But if it is still his Excel- 





nee desire to continue the negotiation, they 
| have to request that he will be so obliging as to 


give them the sentiments of His Majesty’s Gov- 


Sir: We had the honor to receive yesterday | ernment respecting the western limits of Louis- 
your esteemed note of the 14th, and are sorry | jana, and that he will also accompany it with 


to find that we still continue so distant in our | 


| 


opinions upon the subject of it. 

In our last, we gave your Excellency so fully 
the view which our Government entertains of the 
right of the United States to West Florida, and 
are still so firmly persuaded of their undoubted 
right to the same, that we think it unnecessary to 
remark further on that point. 

All the questions in controversy between us 
having been discussed at length, and having been 
favored with your Excellency’s opinion on each 
of them, except the western limits of Louisiana, 
we now take the liberty to request you to furnish 
us with the same, in answer to our communica- 
tion on that subject. 





such propositions as he may think proper to make 
for the adjustment of the very important and in- 
teresting concerns between the two nations. 
The undersigned have the honor to offer to, Kc. 
CHARLES PINCKNEY. 
JAMES MONROE. 


Mr. Cevallos to Messrs. Pinckney and Monroe. 


Aranjuez, March 31, 1805. 


GenTLeMEN: I have received your esteemed 
favor of yesterday, in which you were pleased to 
inform me that the delay of my answer to your 
favor of the 15th has made you suppose it was, 
perhaps, the disposition of this Government to put 
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' answer, it is my duty to inform your Excellen- 
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an end to the negotiation in its present state. In 





cies that it has always been the disposition of this 
Government to continue, until concluded, a ne- 
gotiation which has for its object a termination of 
the discussions that exist between the two coun- 
tries; examining, first, each controverted point, 
and endeavoring to fix, as far as possible, the rights 
of each country ; to begin, afterwards, the nego- 
tiations that may be convenient to both; that, 
with this view, and according to this plan, we 
have examined and discussed the greatest part of 
the said points. ‘There is now remaining to treat 
only respecting the western limits of Louisiana, 
on which point I promised to transmit to your 
Excellencies the opinion of this Government with 
the greatest possible despatch, as I have already 
assured you; being very sorry that my many in- 
dispensable avocations, and the attention which 
a subject of this nature requires, have not yet per- 
mitted me to execute it, and that your Excellen- 
cies should have interpreted my silence since as a 
wish to put an end unreasonably to the negotiation 

With demonstrations of my sincere respects, I 
renew to your Excellencies, &c. 

PEDRO CEVALLOS. 





Mr. Monroe to His Excellency Don Pedro Cevallos. 
ARaANJvueEz, April 3, 1805. 

Mr. Monroe presents his compliments to His 
Excellency Don Pedro Cevallos, and requests that 
he will appoint some day and hour convenient to 
his Excellency, when he shall have the honor of 
a conference. 

Mr. Monroe repeats to his Excellency the as- 
surance of his high consideration and esteem. 





Messrs. Monroe and Pinckney to Mr. Cevallos. 


Aranjuez, April 9, 1805. 

The undersigned, Ministers Plenipotentiary and 
Envoys Extraordinary of the United States of 
America, have the honor to inform his Excellency 
Don Pedro Cevallos that they consider his omis- 
sion to answer their notes relative to the western 
limits of Louisiana, for so long a term, with his 
refusal to accept their propositions of the 28th 
January, or to propose any others in their stead, 
for the amicable adjustment of the differences be- 
tween the United States and Spain, as having 
evinced the sentiments of His Majesty’s Govern- 
ment on that interesting subject, in terms too 
strong to be misunderstood. By refusing to an- 
swer propositions until a discussion was ended, 
in the mode which his Excellency thought proper 
to pursue, and declining to bring it to an end, even 
in that mode, within the term which naturally 
belonged to it, the indisposition of his Govern- 
ment to such an adjustment is as strongly de- 
clared as if it was announced to them in form. 


They think proper to add, that, by exacting of 


them in the commencement a discussion in that 
very dilatory mode, they had even then antici- 
pated unfavorably of the result. To their propo- 
sitions, which embraced every object in a frank 
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and explicit manner, they had expected a corres- 
pondent answer. 
great trust confided to them by their Government, 
they were resolved to keep in mind, and to fulfil, 


In discharge, however, of this 


in the best manner they could, all its duties, 


among which they considered it an important one 
not to fail in any circumstance of respect which 


was due to His Majesty or his Ministry. On that 
principle they entered into the discussion in the 
manner proposed by his Excellency, although it 
was contrary to their inclination, to their judg- 
ment of what was proper in such a case, and to 
what was agreed between them in their first in- 
terview. They did so, in the presumption that 
the discussion would be of but short duration; 
that it would not consume more than a few weeks 
before they reached its object ; and that a conelu- 
sion of the negotiation afterwards, in one mode 


or other, would require a still shorter time. They 


well knew that the subject had been long before 
His Majesty’s Government; that every part had 
— acted on by it, and was, of course, well un- 

erstood ; they were aware, also, that the extra- 
ordinary mission, which the President had ap- 
pointed to His Catholic Majesty, had been an- 
nounced to him, and been sometime expected by 
his Ministry. Under these circumstances, the 
undersigned could not doubt that His Majesty’s 
Government would be prepared to meet that mis- 
sion on every point, and to terminate it with the 
utmost promptitude. What, however, has been 
the result, and how has their accommodating 
spirit been requited ? If the first indications were 
unfavorable, they have been fully confirmed since. 
The United States will be astonished to learn in 
what manner the friendly advances and liberal 
overtures of their Government have been received ; 
that, after exacting from their Ministers a form 
of discussion which tended unavoidably to delay, 
His Majesty’s Ministers had ceased at length to 
discuss at all. 

The undersigned have thought proper to com- 
municate to his Excellency their sentiments of 
what has passed with that frankness which the 
nature of the subject requires, and which is due 
to the Government and country they have the 
honor to represent. In conformity with those 
sentiments of the conduct of His Majesty’s Gov- 
ernment towards the United States, at a period 
which, under existing circumstances, is made sig- 
nal by the proof which the President has fur- 
nished of his strong desire to preserve the rela- 
tions of friendship between the United States and 
Spain, it might be expected that, considering the 
negotiation as thereby terminated, as in truth it 
essentially is, they would take the step which is 
incident to that state of things, and that Mr. Mon- 
roe, retiring from Spain, would repair to his sta- 
tion at London. It is, perhaps, their duty to take 
thatstepatthistime. They are, however, willing 
to make one further effort to accomplish the ob- 
jects of the mission, and to add a new and solemn 
proof to those which already exist, that its fail- 
ure, should such be the case, shall in no respect 
be attributable to their Government or themselves. 

With this view, whose just and friendly charac- 
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ter will, they presume, be duly appreciated, the | ordered them to propose; they are such as he ex. 
undersigned have the honor to inform his Excel-| pects that His Catholic Majesty, from his know, 
lency that they shall still remain in Aranjuez a | regard to justice, will not hesitate to adopt. They 
reasonable time, to receive from him such propo- | think proper, however, to add, that, in receiving 
sitions, on the part of His Catholic Majesty, for the propositions which His Majesty may mak: 
the amicable adjustment of all subsisting differ- | for the amicable adjustment of those importay; 
ences, and other objects of interest depending be- | concerns between the two countries, should any 
tween the United States and Spain, as he may | be made, and a difference in opinion appear oy 
think proper to propose. With such propositions, | any point, they are disposed to do everything 
should any be made, they will be happy to receive | conciliate an agreement which their instructions 
any illustration of them, which his Excellency | will permit. It is the sincere desire of their Goy. 
may be disposed to give. Butitis proper to add, | ernment to adjust amicably, at this time, with His 
that they consider it incompatible with their duty | Catholic Majesty, all these high concerns, in q 
to proceed in the discussion of the subject, or any | firm belief that the interest of both countries 
rt of it, until those propositions, which are again | would be essentially promoted by that result. Ty 
invited, are presented to them; that they cannot | accomplish it, the undersigned will omit nothing 
view his continuing to withhold them in any | on their part which it is in their power to do. ~ 
other light than as an explicit declaration that| The undersigned have the honor to inform his 
the further pursuit of the object of their mission | Excellency that they expect an early answer 
is unacceptable to His Majesty. It may, indeed, | this communication, and that by it will their {u. 
be thought that, after having possessed his Excel-| ture conduct be governed. They consider the 
lency with the propositions of their Government, | negotiation as essentially terminated by what has 
they compromitted its character, by proceeding if already occurred; and, if they pursue it, it wil! 
the discussion in any mode, before they received his | be only on the proof of such a disposition on the 
in return. To that proceeding they were prompted | part of His Majesty’s Government as shall con- 
by a spirit of conciliation, which may justify it to | vince them, that there is just cause to conclud 
a certain stage. Should they, however, persist in | that it will terminate to the satisfaction of the 
it after what has passed, they would forfeit all | United States. Having acquitted themselves, in 
claim to that apology. every particular, to what was due to the just, the 
In inviting again propositions of His Majesty | pacific and friendly policy of their Government, 
for the amicable adjustment of the points depend- | it remains that they should not be unmindful 0 
ing between the two nations, the undersigned | what they owe to its honor, its character, and it 
have the honor to repeat to his Excellency the | rights. If His Majesty is disposed to adjust these 
assurance that they will receive them with the | important concerns, by an amicable arrangement 
high consideration which is justly due to them. | between the two nations, on fair and equal terms, 
The sentiments of the Government of France | it may be easily and speedily done. Each party 
have been communicated on two points, which | knows its rights, its interests, and how much i! 
grow out of thetreaties between the United States | ought to concede, in a spirit of conciliation, to 
and that Power. The sentiments of one party to | accomplish the objects of the negotiation. The 
a treaty, as is well known, cannot affect the rights | undersigned feel the force of that sentiment, aad 
of the other, in points which arise between the | will not fail to respect it. Should His Majesty's 
parties themselves, much less in those which have |} Government, however, think proper to invite an- 
reference to a third Power unconnected with it; | other issue, on it will the responsibility rest for 
nor ought they to influence its judgment, if the | the consequences. The United States are not 
other party is an independent Power. as the Uni- | unprepared for or unequal to any crisis which 
ted States are. This principle, which is inva-| may occur. The energy which they have shown 
riable, is more especially sound in the cases re- | on former occasions, and the firmness of their pas! 
ferred to, for the reasons which have been here- | career, must prove that, in submitting with un- 
tofore given. The sentiments, however, of His exampled patience to the injuries of which they 
Majesty the Emperor of France, on those or any | complain, and cherishing with sincerity the rela- 
other points in which the Uaited States are in- | tions of friendship with His Catholic Majesty, no 
terested, especially such as grow out of their trea- | unmanly or unworthy motive has influenced thei! 
ties, are entitled to much consideration on their conduct. 
art. The undersigned have not failed to bestow, ‘The undersigned request, &c. 
it on those, which have been communicated to | CHARLES PINCKNEY. 
them by his Excellency, as has been shown by | JAMES MONROK. 
_ replies ; they shall also ae ready to show it | 
in the treaty which they are desirous of formin ‘ 
with His Catholic Majesty, so far as a due eanel | Mr. Cevallos to Messrs. Monroe and Pinckney. 
to the rights of the United States and their indis- Aransuez, April 9, 1805. 
pensable duty will permit. The propositions which GENTLEMEN: In my letters of the 21st Febru- 
the undersigned had the honor to present to his | ary and 14th March, I had the honor to explain to 
Excellency on the 28th January last, which em-} your Excellencies the incontrovertible reasons on 
brace the whole subject, are, in their judgment, | which His Majesty founded his right to West 
founded, in every particular, in the strictest prin- | Florida. I showed to your Excellencies, among 
ciples of justice; they are such as the President | other things, that the United States could not pre- 
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tend to more right, nor to more extent of territory, 
than France had acquired by the Treaty of St. 
" Ildefenso; and that, confessing as France con- 
fessed, that she had not acquired, or thought of 
acquiring by the said treaty, territory eastward of 
the Iberville, neither could she transmit to the 
United States any right over it. 

Besides what I have said in the said notes, I 
consider it as indispensable to hand to your Excel- 
lencies the adjoined copy of a note which the 
Minister of Exterior Relations has addressed to 
the Chargé des Affaires of His Majesty at Paris, 
under date of the 26th ultimo, showing, in the 
most positive terms, that France neither acquired 
any territory to the east of the river Iberville, nor 
transmitted any to the United States ; which dec- 
laration ought, in my opinion, to remove the most 
remote idea of doubt upon the subject, as very 
pointedly observes the Minister of Foreign Rela- 
tions of France, “faire connoitre les droits que la 
France avoit acquiré, c’est indiquer l’étendue et 
les limites de ceux qu’elle a transmis au Gouv- 
ernement Federal.” 

It not being possible, in my opinion, to contra- 
dict the evidence of this proof in favor of the 
rights of His Majesty over West Florida, it will 
be conformable to the good faith of both Govern- 
ments, and contribute very much to facilitate the 
course of the present negotiation, that it should 
be considered as established between us, and as 
indubitable that the United States have not ac- 
quired any right to West Florida. Being about 
to enter immediately into the examination of the 
western limits of Louisiana, it cannot do less than 
embarrass the course of discussion to leave behind 
and still depending a point which has been proved 
to demonstration. The acknowledgment of the 
right of His Majesty over West Florida, by the 
American Government, which is not more than 
an act of rigorous justice on their part, will facil- 
itate and simplify very much the course of a ne- 
gotiation, which has for its foundation the good 
faith of both Governments, and their wish to ter- 
minate their differences. 

I renew to your Excellencies the testimony of 
my distinguished consideration, &c. 

PEDRO CEVALLOS. 


P. 8. After writing and signing this, I received 
the esteemed letter of your Excellencies of yes- 
terday, to which I will answer as soon as possible. 


P. C. 





M. Talleyrand to M. le Chevalier de Santivanes. 


Paris, 5th Germinal, year 13. 

Sir: [have received the letter which you did 
me the honor to address to me on the fourteenth 
of March, which particularly relates to the limits 
of Louisiana on the side of West Florida. 

This question cannot become the object of a se- 
rious discussion between Spain and the United 
States, ifa view is taken of the clauses of the 
treaties of cession which have successively trans- 
ferred Louisiana to France and to the Americans. 

Spain retroceded to France the territory only 


France have since been passed to the United 
States, and it was only with the same extent that 
she had acquired them. 

This principle has been constantly pursued by 
His Imperial Majesty equally toward the Court 
of Spain and the Federal Government. His Ma- 
jesty having no pretensions but to the territory 
situated to the west of the Mississippi and of the 
river Iberville, he had not authorized his Com- 
missary at New Orleans to take possession of any 
other Province, and he did not cede any other to 
the United States. 

His Imperial Majesty has repeatedly authorized 
me to make the declaration, and I have repeatedly 
addressed it in his name to the Ministers Plenipo- 
tentiary to the United States accredited near him 
by the Federal Government. His Majesty per- 

| suades himself that this frank exposition of facts 

| ought to be sufficient to prevent any difference 

| between Spain and the United States relative to 

| the demarcation between the United States and 
the Floridas. To make known the rights which 
France had acquired, is to indicate the extent and 
the limits of those she transmitted to the Federal 

| Government. 

| Accept, sir, the assurances, &e. 


CH. MAU. TALLEYRAND. 





Messrs. Monroe and Pinckney to Mr. Cevallos. 


Aransuez, April 12, 1805. 

Str: We have the honor to acknowledge the 
receipt of your Excellency’s note of the 9th, with 
an extract of one from the Minister of Foreign 
Relations of France to the Chargé des Affaires of 
Spain, relative to the eastern limits of Louisiana. 

Having had the honor to inform your Excellen- 
cy, in our note of the 9th, that we considered the 
negotiation as essentially terminated by the dis- 
position which His Majesty had shown, and the 
part it had acted in it, and that we deemed it in- 
compatible with our duty to proceed in the dis- 
cussion of the subject, or any part thereof, untél 
we were furnished with His Majesty’s proposi- 
tions for the adjustment of the whole business, we 
have only to refer, in reply to this communication 
of your Excellency, to what was stated in that 
note on the most solid reasons. As soon as your 
Excellency complies with that request, we shall 
endeavor, by all the means in our power, in the 
sentiments expressed in that note, to manifest the 
high respect of the United States for His Majesty 
the Emperor of France, and their disposition to 
conciliate, in the treaty they are desirous of form- 
ing with His Catholic Majesty, the mutual inter- 
est of both countries. 

We repeat our desire to be furnished as soon as 
| possible, with your Excellency’s propositions, 
| which have heretofore been so often requested in 

vain, for the adjustment of all the points that are 
depending between the two nations. If itis the 
disposition of His Majesty’s Government to meet 
| in this negotiation the friendly advances and over- 
tures of the United States, there can be no motive 
for longer delay ; but if the contrary continues to 


which she had received from her. The rights of | be shown, we shall hasten to withdraw from a 











situation, which, while it compromits the charac- 
ter of our Government, cannot be agreeable to 
ourselves, 

We beg your Excellency to accept the assur- 
ance of our high consideration and esteem, &c. 


CHARLES PINCKNEY, 
JAMES MONROE. 





Mr. Cevallos to Messrs. Pinckney and Monroe. 


ARANJUEZ, April 13, 1805. 
GentTLemEN: Complying with my promise, I 
proceed to examine, in this letter, the opinions of 
my Government on the western limits of Louisi- 
ana; following the plan established from the 
beginning, proposed by your Excellencies, and 
adopted by me, to examine each of the points de- 
pending between us, and determining, as far as 
—— our respective rights on each. But before 
proceed on the question, I should be wanting in 
the respect | owe to my own Government, to 
those considerations to which my public charac- 
ter will not permit me to be inattentive, and also 
to that of which I believe I have not been unde- 
serving in my private one, if I did not state to 
your Excellencies my surprise at reading your 
esteemed letters of the 30th March, and 9th of 
the present month. It is only fifteen days since 
I had the honor to write to your Excellencies my 
last note relative to the eastern limits of Louisia- 
na, to which your Excellencies did not find it con- 
venient to answer, except in the general terms 
that we did not agree, and that we would pass to 
the other point of the western limits of Louisiana; 
and, on the 30th of March, notwithstanding my 
promise, and my word given, that I would treat 
the last depending point, as I had done the rest, 
your Excellencies supposed you ought to state to 
me, that my silence for those days had induced a 
belief in you that I intended it as an intimation 
of my wish to end the negotiation. Ona view of 
a discussion, pursued with so much punctuality 
and activity on all the controverted points, it ap- 
pears to me as more natural, not to say more just, 
that your Excellencies should have believed that 
the nature itself of the point I was about to treat 
on, or the indispensable occupations of my Minis- 
try, might have occasioned the delay, than to sus- 
pect that I wished to put an end to the negotia- 
tion, thereby breaking my word which T had 
pledged. My delicacy not permitting me to suffer 
such a suspicion to remain in the breasts of your 
Excellencies, I stated, in my letter of the 31st ul- 
timo, the sensibility which this had caused me; 
the motives which had prevented my writing 
more quickly upon the point of the western limits 
of Louisiana ; and, lastly, I reiterated my promise 
to do so with all the despatch possible. Notwith- 
standing this your Excellencies have thought 
proper, in your note of the 9th, to insist upon 
what you call my omission, and say that the Min- 
istr; of His Majesty intend to cease the discussion 
entirely, with other assertions to the same effect, 
which cannot do less than make me feel very 


much, both as they respect my public and private 
character. 
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In answer to these, I shail confine my 
only stating to your Excellencies, that the natuy, 
of the point itself of which I am about to trea; 
has been the cause of the small delay which | 

| have had the misfortune to have so unfavorab)) 
interpreted by your Excellencies. 

The question upon the western limits of Loy. 
isiana is not a point which can be examined o, 
discussed, upon viewing one or two document; 


sessed at the first view. To treat this point with 
exactness, it is necessary to examine a collection 
of plans and documents and historical relatiogs 
which include a space of more than one hundre( 
and fifty years. These documents are not to be 
found in the department under my care ; many of 
them belong to the Department of the Laterior 
besides those which are in the Vice Royalty o; 
Mexico. It has been necessary to search and ex. 
amine those which are here, and to give them , 
certain classification. It was my intention to form 
a memoir, which should comprehend all the mos 
important topics, accompanying them with the 
necessary maps and plans, and handing them t 
your Excellencies, being anxious to make the 
opinions of my Government appear with all the 
exactness which the nature of the subject wouli 
permit; but the manner in which your Excellen- 
cies express yourselves in your said letters isa 
sufficient excuse to me to shee my plan, and te- 
duce it to a few pages, that I may not still length- 
en a delay which has given rise to such disagree: 
able suspicions. 

The western limits of Louisiana never having 
been fixed in the exact manner which can be done 
in territories sufficiently peopled and of small ex- 
tent, it ought necessarily, at the time of fixing 
them, to be the object of a negotiation, in whici 
both parties should be agreed as to the principal 
basis, and by a commission of limits which should 
regulate themselves by that basis in fixing the 
demarcation. The principle which ought to serve 
as a rule for the establishment of the said basis, 
cannot be any other than the knowledge of the 
possession which each party had acquired in these 
territories, and the different establishments made, 
by each in the said places, by the Spaniards in the 
province of New Spain, and also those belonging 
to Louisiana, drawing a line which shall divide 
the one from the other side, and continuing i! 
by the most natural points of demarcation pos- 
sible. 

It results from this principle, that the examina- 
tion into the above-named limits is in a great de- 
gree historical, as it treats of the fixing the origin 
of many Spanish establishments, of the interior 
provinces, and of the French establishment o! 
Louisiana. 

If it had been proper to enter into a detailed 
examination at present, I would make a succinct 
historical detail of the Spanish establishments 10 
the interior provinces of New Spain; but not to 
molest your Excellencies with details that may 
be inconvenient at present, I will confine mysell 
to saying something on the province of Texas 
bounding on Louisiana, upon the demarcation ot 
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elf +, [ . which depends the present questions. The prov- | goons and two companies of cavalry, and under- 


nature | ince of Texas where the Spaniards have had set- | took his march for the province of Texas in 1779, 
treay | tlements from the seventeenth century, bounds by | and without opposition arrived at the Adaes, the 
hich | — . the east with Louisiana, and contains the exten-| French having returned to Post Natchitoches. 
Drab) sive country which lies between the river Medina, | The King of Spain being informed of this expe- 
where ends the Government of Cohacula, to the | dition, and the recovery of the province of Texas, 
ae post, now abandoned, of Nuestra Sefiora del Pilar, | determined to fortify 1t, and that all hostilities 
ed or of the Adaes, which is distant a few leagues from | should be suspended against the French. 
= the fort of Natchitoches; twenty leagues from| ‘The Marquis de Aguago re-established the other 
pos. the mission of Ais; forty from that of Nacogdo-| missions and founded the establishments, among 
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ost of Orequisaw ; two hundred from the bay of 
Espirit Santo; and forty from the post of St. 
Antonia de Bejar. 

It is beyond all doubt that in the year 1689, by 
a commission from the Viceroy of Mexico, the | 


' Marquis de Moncloa, Captain Alonzo de Lem, | 
' who was then Governor of the province of Coha- | 


them the posts of Nuestra Senora del Pilar de los 
Adaes; that of Loretto, on the bay of Espiritu 
Santo; that of Dolores, which is now known by 
the name of Ozquisau, and improved the situation 
of St. Antonio de Bejar by placing the establish- 
ment between the rivers of St. Antonio and St. 
Pedro. 

The province of Texas being thus at peace, 


cula, went to examine the bay of Espiritu Santo, | and re-established and increased, the Marquis of 
and the river St. Mazers which empties into it, to| Aguago solicited the reunion there of two hundred 
whom the Indian chief of Texas presented him-| Tlascalan families, and as many from Galicia, in 


_ self in the most friendly manner, and in 1690 he| Spain, or the Canaries; and with some of these 


' took possession of the territory, and founded the 


' be made in the said province by land and sea, | 
' which was in consequence then executed, and 


mission of St. Francisco of Texas. 
By a royal order of His Catholic Majesty, No- 
vember 12, 1692, they ordered new discoveries to | 


among other things they undertook the examina- 


families, the King having agreed that four hun- 
dred families should go from the Canaries, they 
peopled the village of St. Fernando, close to the 
post of Bejar. 

At the end of the year 1730, the Spaniards un- 
dertook several expeditions from the post of Bejar 
to the north of said province, on account of a disa- 


tion of the river Codachos. Twenty-two years | greement with the Indians; and, in 1758, the In- 
after, the Duke of Lenares, being then Viceroy of | dians made an attack from the northern part on 
Mexico, introduced from Louisiana, as far as the | the post of St. Saba, and killed some soldiers and 
Spanish port of St. Juan Baptista, a Frenchman, | priests; on which account a detachment was or- 
Louis St. Denis, and other three Frenchmen | dered against the said Indians, under the com- 
from Louisiana, with passports from the Governor | mand of Colonel Don Diego Ortiz de Parilla. 

of Louisiana to buy cattlein the Spanish Missions} A little after, it was determined to organize a 
of Texas: which Frenchmen were carried to| general and uniform establishment of posts to 
Mexico; and then the fourth expedition was re-| cover the interior provinces’ of New Spain, and 
solved upon to Texas, naming as chief of it the | they ultimately gave a commission to the Marquis 
Alfarez Don Domingo Ramon. The expedition | de Rubi to go and revisit and examine their state. 
was received with inexpressible friendship by the | And the result of this commission, which it ap- 
Indians; and the Captain Ramon named the| peared lasted some years, was, that on the 10th of 
chief of the said Indian nations, and also son to| September, 1772, the regulation of posts had so 
the Governor of Texas, and he left there founded | extended itself as to establish a cordon of them 
the four establishments and missions of St. Fran-| from the coast of Sonora to the bay of Mexico, 
cisco, La Purissiama Concepcion, St. Josef, and | where was situated the bay of Espiritu Santo, 
Nuestra Senora de Gaudalupe, situated seven | there being then in the province of Texas those of 
leagues from Natchitoches. By the royal order} St. Antonio de Bejar, and that of the bay of Es- 
in 1719, they made various alterations in the com- | piritu Santo, having neglected that of Arquisau 
mand of the Spaniards employed in the province | and that of Nuestra Senora de los Adeas, which 
of Texas, and a little after died the said Captain | were no longer useful, as Spain was then the mis- 
Ramon in the port of St. Juan de Baptista on the | tress of Louisiana. 

river Granada. War having broken out between| From this simple and short explanation of those 
Spain and France during the regency of the Duke | notorious and authentic facts, to prove the truth of 
of Orleans, the French attacked the Spanish mission | which we find the most incontestable documents, 
of Adaes, and its inhabitants were transferred for | supported by uninterrupted possession, results evi- 
the moment to the post of St. Antonio de Bejar. | dently the ancient and exclusive right which the 
But the Viceroy of New Spain, the Marquis de | Spaniards have to the province of Texas; that 
Valero, accepted the generous and honorable pro- | the possession of the province of Texas was ac- 
posal which the Marquis St. Michael de Aguago | knowledged and respected by the French while 
made, offering his purse and person to dislodge | they possessed Louisiana; and that the said prov- 
the French of what they had unjustly seized and | ince is belonging to, and has always belonged to, 
occupied, and tomake waruponthem. On being | His Majesty. 

named Governor General of the New Philippines,| That claim must be extremely illusory and un- 
or province of Texas, and of New Estremadura, | founded which shall attempt to carry the western 
the Marquis of Aguago raised five hundred dra- | limits of Louisiana to the Rio Bravo, including 





Aan 
t 
Gaul 


oo yeceh ter en pene ng 





3 
. 





1439 


APPENDIX. 


1440 





Relations with Spain. 














therein great part of the interior provinces of New 
Spain, acquired and established at the cost of the 
treasures of Spain and the blood of her subjects, 
as has been proved to demonstration in the case 
of Texas, and can be strengthened more and more 
by a continued series of events aad proofs relative 
to the said province of Texas and others of the 
interior provinces of New Spain, and also the acts 
and dates now existing respecting the subject. 
There are also many despatches, maps, and docu- 
ments respecting this question, to be found in the 
Viceroyalty of Mexico, which is the principal 
centre of authority for all the provinces. 

On my part, I have read with the greatest at- 
tention the memoir on the limits of Louisiana, 
which your Excellencies enclosed me in your note 
of the 28th of January, anxious to see if anything 
could be found to support or give a color to the 
claim of the United States to carry their limits to 
the Rio Bravo; but the said memoir goes prin- 
cipally to treat of the establishment of Louisiana. 
I only find that your Excellencies support the 
claim—first, in a gratuitous supposition that the 
coast belonged to France—a supposition that is 
contradicted by the most positive acts and dates 
abovementioned, by which it is proved that the 
province of Texas and its coast are belonging to 
the dominions of His Majesty. And, in the second 
ore in the general terms of the patent granted 

y Louis XIV. in September, 1712, in favor of 
Anthony Crozat, granting him the exclusive com- 
merce of the country of Louisiana, whose extent 
was, as your Excellencies understand it, with all 
the waters which directly or indirectly discharge 
themselves into the Mississippi, and the countries 
which they water. It would be very easy to 
make it appear that the most exaggerated claims 
of France never had the extent which your Ex- 
cellencies wish to give to Louisiana on this side. 
But even if they should have had such claims, or 
France positively should have tried to include, 
under the name of Louisiana, the territories which 
His Catholic Majesty possessed, what right or 
claim could be founded in a document which 
Spain never has recognised, nor does recognise, 
and which never coyld prejudice in any manner 
her acquired rights? The answer of Spain on 
this occasion is as simple as just: that, if Louis 
XIV. or the Government of France exceeded its 
powers in granting territories or rights over terri- 
tories which were not their own, or that Spain 
claimed possession of, or property in, that grant 
ought to be considered as null as far as it extend- 
ed over these territories, and that it flowed, with- 
out doubt, from the total ignorance which pre- 
vailed in those days with respect to the geography 
of the territories situated at a little distance to the 
west of the Mississippi, and of the establishments 
of the Spaniards in those parts, more ancient; 
and proved by repeated acts of possession, that 
the aforesaid patent of Louis XIV. is the royal 
order of the 12th of November, 1692, already cited, 
by which His Catholic Majesty ordered them to 
make new expeditions to the Texas ; and the same 
are the other authentic acts and establishments 
of the Spaniards in that quarter. 


a 





The limits between Louisiana and the Texas 
have been always known, even when the Freneh 
yossessed Louisiana. Near the beginning of the 
ast century, the venerable Alanjet, of the order 
of St. Francisco, founded, in the province of Tex- 
as, towards the confines of Louisiana, different 
missions, among them that of Nacogdoches. And 
a few years after he wrote, and it was generally 
known in the writings of those times, that the 
province of Texas, or New Philippines, had jis 
boundaries about the middle of the Gulf of Mexi- 
co to Poncenes, the Rio Grande, and to the East 
Louisiana. Depending on Louisiana, we find 
upon the river Colorado, which discharges into 
the Mississippi, the post of Natchitoches, which 
the French took from Spain. But, about seven 
leagues from this, you find the aforementioned post 
of Nuestra Senora de los Adaes, belonging to the 
province of Texas; and it is undoubted that the 
Baron de Riperda, being Governor General of 
this province, and successor of Don Angal de Ma- 
nos, appears to have made treaties and conven- 
tions with the Indians of the same province of 
Texas, stipulating that the Spaniards might make 
among them such establishments as they pleased, 
acknowledging from that time as depending on 
the province of Texas, the Indians Stydes, Na- 
cogdoches, Asenares, Nobedacuis, Vidais, Ozquires, 
Malayes, Ocuanes, Tancques, and Apaches. To 
the year 1770, there always was in the fort of the 
Adaes, from the time of its establishment, a com- 
petent number of Spanish soldiers, and the same 
in that of Ozquisaz et St. Saba; and it was not 
until the year 1773 that the Lieutenant Don Josef 
Gonzales evacuated the post of Adaes, whose gar- 
rison was no longer necessary, as Spain possessed 
Louisiana. 

It follows, therefore, that the boundary between 
the provinces of Texas aud Louisiana ought to 
be by a line which, beginning at the Gulf of Mexi- 
co, between the river Caricut, or Cascassia, and 
the Armenta, or Marmentoa, should go tv the 
north, passing between the Adaes and Natchito- 
ches, until it cuts the Red river. . And as from 
this point the limits which ought to be established 
on the northern side are doubtful and little known, 
it appears indispensable to refer them to the pru- 
dent investigation of commissioners to be named 
by both parties, in order that they, viewing the 
territory, and having with them documents and 
dates that will be given them, rectifying what 
ought to be rectified, and furnishing the necessary) 
light to both Governments, upon limits which 
have never been fixed or determined with exact- 
ness, may thus enable them to fix the demarcation 
completely conformable to the wishes of both. — 

With these views, the Government of Spain, 
ever since it had definitively fixed the retrocessio0 
of Louisiana to France, named a commissioner 
of limits, destined to complete this important ob- 
ject jointly with the commissioners France might 
think proper to name on her part. In the same 
manner, it appears to me indispensable to do now, 
if the demarcation is to be made with the neces- 
sary exactness; and that the United States, 
naming on their part a commissioner of limits, that 
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hey should proceed by common accord, and make 
upon the territory the investigation which may 
be necessary. It is more than a year that the 
Brigadier General the Marquis de Casa Calvo, 


and the Engineer Don Josef Martinez, have, with 


a sufficient number of persons to form the said | 


commission on the part of His Catholic Majesty, 
been waiting in New Orleans the arrival of the 
commissioners of the United States to begin their 
labors. 

It is only after the researches and investigation 
of the commissioners of both parties, furnished 
with such instructions as may be proper, that we 
can pursue the exact demarcation of limits, which, 


never before having been fixed with the requisite | 


exactness, cannot now be determined upon with 
prudence, but upon a view of the territory, and 
having present the dates and documents necessary 
to illustrate the subject. 

Although upon this point of the western limits 
of Louisiana I could have extended myself much 
more in detail, and accompanied my illustration 
with maps and documents, my wish to answer 
your Excellencies on this point with promptitude 
prevented me. I, however, reserve to myself the 


power of doing so hereafter should it be necessary. | 


I hope your Excellencies, on reviewing what 
has been urged on this point, will please to state 
to me your opinions upon the subject, and that, 
you will acknowledge that, as well in it, as in the 


whole course of the negotiation, 1 have not devi- | 


ated a jot from the principle proposed by your Ex- 


cellencies in your first letter of the 28th of January, | 


and adopted by me in thatof the 31st of the same 
month—*“ Each of the points depending between 
the two Governments ought to be examined im- 
partially, and all motives of complaint and in- 
quietude considered and terminated amicably ; to 
do which,” &c., &c. 

As [ had the honor to state to your Excellen- 
cies in my letter of the 5th March, and believe it 
indispensable to repeat here, on perusing the con- 
tents of your Excellencies’ letters of the 30th 
March and 12th April, I cannot but still consider 
it as premature to enter upon the forming of pro- 
jects for a convention on the whole or upon 
the aggregate of the depending points, without 
analyzing them first, at least to a certain point, 
and without fixing the right of each country as 
far as possible; because, as your Excellencies 
must know extremely well, before wecan proceed 
to a convention on the whole, it is necessary to 
know, as far as possible, what are the rights and 
obligations of His Majesty, and what are the 
rights of the United States and their objections; 
which knowledge by detail ought to be the foun- 
dation of the negotiations, it being clear that, ac- 
cording to the extent which we believe the right 
and obligations of the one and the other party 
ought to be, so ought the convention, upon the 
whoie, to be the more or less extensive. 

I hope to have the honor of receiving your Ex- 
cellencies’ answer on the point which is the object 
of this letter, and reiterate to you the demonstra- 
tions of my distinguished consideration, &c. 

PEDRO CEVALLOS. 
Sth Con. 2d Szs.—46 
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Messrs Monroe and Pinckney to Mr. Cevallos. 


Aranjuez, April 20, 1805. 

Sir: We had the honor to acknowledge the re- 
ceipt of your Excellency’s note of the 13th, to 
which we hasten to giveareply. It is not without 
| much surprise, that we find by it that your Excel- 
lency should have construed the apprelension 
which we expressed in our note of the 30th ulti- 
mo, that you intended, by your silence, in not an- 
swering ours respecting the western limits of Loui- 
siana for so long a term, to intimate a desire to ter- 
minate the negotiation at that point, as conveying 
any unfavorable imputation to your Excellency 
either in your public or private character. We 
do not hesitate to disavow any such intention, and 
to assure you that nothing was more remote from 
our views. In making this frank declaration, we 
must be permitted to add, that we do not think 
that that note, or any other that we have written, 
ought to have had such interpretation. We are 
persuaded that, in all negotiations, each party has 
a right to terminate that in which it is engaged, 
| whenever it thinks proper, and that it ils respon- 
| sible for so doing to its own Government alone. 
This right seems to be incident to the very nature 
of such transactions, and not to be restrained b 
| any promise made in the commencement, or af- 
terwards, by either party, of what it proposes to 
do in the sequel, in respect to the mode of prose- 
cuting it. Such promise must always be made 
on the idea, and be so understood by the other 
_ party, that the negotiation will be continued. It 
| can never be construed in such a manner as to 
| compel the party to continue it in case anything 
| should occur to make it improper, in its judgment, 
| 80 todo. It was in this light that we considered 
} 


your Excellency’s promise, and were, therefore, 
far from supposing that, in making the inquiry 
| which we did, under existing circumstances, we 
| violated any rule of decorum or delicacy. Whe- 
| ther there was sufficient cause for the impression 
| we had taken in that respect, we will not pretend 
to say. It is, however, most certain that we 
| thought there was, and for the following reasons: 
| lst, because unusual delay had occurred since our 
last communication, which we could not otherwise 
account for; 2dly, because, as your Excellency had 
| repeatedly insisted on the relinquishment of the 
| claim of the United States on Spain for compen- 
| sation for French spoliations within her limits, 
/and seemed in your note of the 15th to put the 
| continuance of the negotiation on that issue, we 
| were naturally led to suspect, on our repeating the 
| assurance that we were decidedly of a contrary 
| opinion, and could not abandon the claim, especi- 
ally after so long an interval, that you had come 
to that resolution. Having this view of the sub- 
ject, we did not know but that your Excellency 
| had adopted that mode of making known to us 
| the views of your Government, as the one which 
| was deemed most suitable to the purpose, and had 
| even expected on our part to lead toa more full and 
explicit declaration of them. In making the ap- 
plication, which we did with regret, we followed 
no rule, but were governed by an impulse which 
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the occasion excited, and we trust merits to be 
considered as an honorable one—one to which 
your Excellency has shown too great a sensibility, 
or you would not have so much misconstrued our 
meaning. We repeat, therefore, that we neither 
intended, nor do we think that any of our letters 
ought to be construed to convey any imputation 
unfavorable to your Excellency in your public or 
private character, for which we renew the assu- 
rance of our high consideration and respect. 

Our note of the 9th instant (for that of the 12th 
was only founded on it) was intended as a justifi- 
cation of the part which, under existing circum- 
stances, we deemed it our duty to take. We in- 
tended it as a justification of our conduct equally 
to His Majesty’s Government and ourown. We 
were of opinion, for the reasons therein stated, that, 
as there was no prospect of obtaining an accord 
on such terms as our Government thought reason- 
able and just, and as our Government and our- 
selves were compromitted by the manner in which 
the negotiation continued to be conducted, that it 
was not only useless but highly improper for us to 

ursue it. Itis usual, in all negotiations, especial- 
y in important concerns, for one of the parties to 
present to the other a project of a treaty or con- 
vention for the arrangement of the objects in eon- 
templation, founded on his instructions, and to re- 
ceive from the other party a like one in return, in 
case any difference of opinion appeared on any 


point betweenthem. Itis by an exchange of such | 


projects, that the views of their respective Gov- 
ernments are seen, and each party is enabled to de- 


termine at once whether there is any prospect of | 


an agreement, and to act accordingly; it is by 
such exchange that the points of agreement and 
difference between them are shown, and that the 
topics of discussion are distinctly marked, in case 
the negotiation is carried to that length ; it is, in 
short, by it, and by it alone, that the basis of the 
negotiation is formed, and the parties to it placed 
on equal ground. Whenever this rule is depart- 
ed from, it must be to the disadvantage of the 
party whose case forms an exception to it. It is 
in the power of the other to continue the nego- 
tiation as long as he thinks fit, and finally to break 
it off, if he is so disposed, on his ownterms. When 
we did ourselves the honor to present to your Ex- 
cellency, on the 28th January, our project for the 
arrangement of the points in question, with our 
note explanatory of it, it was in the expectation 
that we should have received a counter one in re- 
turn, in case its conditions were not approved. 
with a note explicit to every point. We do not 
say that an express agreement to that effect was 
entered into, but as it was agreed that we should 
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adopted by your Excellency, we were governed, 
as heretofore observed, by a spirit of conciliation 
in the belief that in that mode we should obtaiy 
the same, without any essential difference in point 
|of time. In these latter respects we were also 
disappointed. Your Excellency has repeatedly 
observed, that you bad followed the mode which 
we had recommended; but you will permit us to 
remark that, in this respect, your Excellency has 
| altogether misapprehended our idea, in one of jts 
most important features. We said, it is true, jy 
our first note, that it was proper to ascertain the 
| rights of each nation on each point, and we still 
say so. But did it follow from thence that we 
were willing to dispense with the ordinary mode 
of proceeding in such cases ? with the just claim 
| to a counter project or proposition from your Goy- 
ernment? Did we consent to a mode of discus- 
sion in which each point should be made the sub- 
| ject of separate notes, and that these should be sub. 
| divided, and each subdivision become so ? a mode 
which tended to create unavoidable delay. Most 
certainly nothing can be found in any communii- 
cation from us, which gives the slighest approba- 
tion to such a proceeding. It is contrary to that 
which we expected would have been pursued in 
the negotiation; it is contrary to that in which 
we commenced it; and it has been the subject o/ 
serious and frequent complaint on our part since. 
It was after we saw with regret that three month: 
had been consumed without effectthat unusual ani 
unexpected delays had taken place in the discus- 
sion, which seemed likely to be protracted to an 
indefinite length of time, that no basis of the ne- 
gotiation was laid; no propositions were present: 
ed, though often requested with as much earnes'- 
ness as delicacy would permit; and that to those 
which we did ourselves the honor to present, we 
were answered, not in a spirit of accommodation, 
| but with demands that we should surrender un- 
| conditionally the just claims of our Government 
in some of the most important points, that we 
| wrote that letter. To a situation so improper, 1t 
was impossible for us to remain longer insensible. 
We could not but recollect, independent of tie 
justice of our pretensions, that some consideration 
was due to the friendly and respectful advance 
mi was made by our Government; that special 





missions in their nature require despatch, and gen- 
erally receive it; that on former and important 
occasions those of the United States had received 
it from France, Spain, and Great Britain ; that to 
the present one, by many causes, the public sensi- 
bility had been much excited, and that our Gov- 
| ernment waited with anxiety the result: in addi- 
tion to which, that one of the parties to it was the 


commence the negotiation in that mode, and, as it | Fepresentative of the United States at another 
was known to be the established usage in such | Court, where their interests suffered by his absence. 
cases, we concluded that the business would ne- | It was on a full view of these circumstances thai 
cessarily take that course. In that expectation, | that measure was taken—circumstances which 
however, we are disappointed in both respects. | appeared to us to be too imperious to have any 
It was, perhaps, our duty to have declined pro-| cause for hesitation, In writing the letter, we 
ceeding in the negotiation until we were furnished | meant, as already observed, to vindicate our own 
with such a communication; and, had we done | conduct to both Governments. We did not mean 
so, we presume it could not have been refused. | in the slightest degree tocall in question the right 
By proceeding in it as we have done, in the mode | of His Majesty’s Government to manage the ne- 
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gotiation, or to conclude it in such mode as it 
thought fit. We only claimed to ourselves a right 
to withdraw from it, and report the result to our | 
Government when it appeared to us impossible, | 
after making due exertions, to accomplish the ob- | 
jects of our mission. 

In our letter of the 9th, we invited again your | 
Excellency’s propositions, whica have not been | 
furnished. Your Excellency has, however, fur- | 
nished us with your observations on the last point | 
of discussion, that of the western limits of Louis 
iana, by which the negotiation approaches a con- | 
clusion in its ordinary form, by treaty or other- 
wise, which your Excellency seems desirous to | 
give it. Our wish has been invariably the same | 
on this point, and we now feel ourselves called | 
on, under existing circumstances, to give a new | 


and signal proof of cur disposition to conciliate. 
Anxious to adjust at this time the subsisting differ- 
ences, and place the relations of the two countries 
ona basis of permanent friendship, by arrange- | 
ments founded on their common interest, we will | 
not put to hazard these great concerns, by any act | 
which may possibly impute the failure to us. In- | 
fluenced by these considerations, we shall proceed | 
to discuss this last point in reply to your Excel- | 
lency’s note, although the propositions have not 
been furnished, in the expectation that, after the 
discussion on-this point is finished, as we trust it | 
hereby will be, we shall experience oa your part | 
an equal co-operation to conclude the negotiation | 
itself with the utmost promptitude. 

We have gone thus into detail, to place in its 
true light the part we have acted in these concerns, | 
and the motive of it. The negotiation naturally | 
forms an interesting epoch in the political rela- 
tions of the two Powers, and it is important to the 
United States that it should be seen that nothing 
was omitted on their part which was due to the 


claims of justice and good neighborhood on the | dent on the same. 


part of His Catholic Majesty. 

In examining the question respecting the west- 
ern limits of Louisiana, we are to be governed by 
those facts and principles which would have been 
applicable to France had she never parted with 
the province. All the rights which she formerly 


that the right of each nation will be established in 
this point, and thereby the boundary between them. 

By the memorial which we had the honor to 
present to your Excellency on the 28th January 
last, the epoch of the discovery of the Mississippi 
and of the waters which empty into it, and of the 
bay of St. Bernard, and of the taking possession 
of the same, and of the country dependent thereon, 
is proved by documents which cannot be question- 
ed. By these it is established, in respect to the 
Mississippi, its waters, and dependent country, as 
low down the riveras the Arkansas, by the Sieurs 
Joliet and Marquette from Canada, as early as the 
year 1673, and to its mouth by the father Henni- 
son, in 1680, and by De la Salle and Joutel, who 
descended the river with sixty men to the ocean, 
and named the country Louisiana, in 1682, and in 
respect to the bay of St. Bernard, in 1685. This 
was done at those periods in the name and under 
the authority of France, by acts which proelaimed 
her sovereignty over the whole country to other 
Powers, in a manner the most public and solemn, 
such as making settlements and building forts 
within it. Of these, it is material to notice in the 
present inquiry two only, which were erected in 
the bay of St. Bernard, on the western side of the 
river Colorado, by M. de la Salle, who landed 
there from France with two hundred and forty 
persons, in 1685, It was on the authority of the 
discovery thus made, and of possession so taken, 
that Louis XIV. granted to Anthony Crozat, 
by letters patent, bearing date 1712, the exclusive 
commerce of that country, in which he defines its 
boundary, by declaring that it comprehended all 
the lands, coasts, and islands, which are situated 
in the Gulf of Mexico, between Carolina on the 
east, and Old and New Mexico on the west, with 
all the streams which empty into the ocean with- 
in those limits, and the interior country depen- 
Such are the facts on which 
the claim of France rested: such are those on 
which that of the United States now rests. 

The principles which are applicable to the case 
are such as are dictated by reason, and have been 
adopted in practice by European Powers, in the 
discoveries and acquisitions which they respec- 





possessed over it were restored to her by the trea- 
ty of St. Ildefonso, and by her transferred to the 
United States by that of Paris, of 1803: to ascertain 
these, it is necessary to go back to that epoch when 


the river Mississippi, with the waters which emp- | 
ty into it, and when the bay of St. Bernard were | 


just discovered. The boundary to the West was 
never traced by an exact line of deraarcation be- 
tween that province and the possessions of Spain ; 
and, in settling it at this day, the same principles 
and facts must govern as if it had been then made. 

The facts which are material in the case are 
such as relate to the discovery and possession 
of the territory referred to by the subjects and 
under the authority of each nation. The princi- 
ples are those which have been recognised by 
European Powers in similar transactions, and 


which of course ought to govern in the present one. | 


It is by a correct view of the material facts, and 
the faithful application of these principles to them, 


tively made in the new world: they are principles 
| intelligible, and, at the same time, founded in strict 
| justice. The first of these is, that when any Euro- 
| pean nation takes possession of any extensive sea- 
coast, that possession is understood as extending 
into the interior country, to the sources of the 
rivers emptying within that coast, to all their 
branches and the country they cover; and to give 
it a right, in exclusion of all other nations, to the 
same, (memoir-—, page 116,) it is evident that 
some rule or principle must govern the rights of 
European Powers, in regard to each other in all 
such cases: and it is certain that none can be 
adopted in those to which it applies, more reason- 
able or just than the present one. Many weighty 
| considerations show the propriety of it. Nature 
| seems to have destined a range of territory, so de- 
scribed, for the same society ; to have connected its 
several parts together by the ties of a common 
interest, and to have detached them from others. 
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If this principle is departed from, it must be by at- 
taching to such discovery and possession a more 
enlarged or contracted scope 5 perenne but 
a slight attention to the subject will demonstrate 
the absurdity of either. The latter would be to 
restrict the rights of a European Power, who dis- 
covered and took possession of a new country, to 
the spot on which its troops or settlements rested : 
a doctrine which has been totally disclaimed by 
all the Powers who made discoveries and acquired 
aa: inAmerica. The other extreme would 

equally improper ; that is, that the nation who 
made such discovery should, in all cases, be enti- 
tled to the whole of the territory so discovered. 
In the case of an island, whose extent was seen, 
which might be soon sailed round, and preserved 
by a few forts, it may apply with justice; but in 
that of a continent. it would be absolutely absurd ; 
ae we find that this opposite extreme has 
been equally disclaimed and disavowed by the doc- 
trineand practiceof European nations. Thegreat 
continent of America, north and south, was never 
claimed by any one European nation, nor was 
either portion of it. Their pretensions have been 
always bounded by more moderate and rational 
principles. The one laid down has obtained gen- 
eral assent. 

This principle was completely established in 
the controversy which produced the war of 1755. 
Great Britian contended that she had a right, found- 
ed in the discovery and possession of such territo- 
ry, to define its boundaries, to given latitudes in 
— to individuals, retaining the sovereignty to 

erself from sea to sea. This pretension, on her 
pert. was opposed by France and Spain, and was 
nally abandoned by Great Britain in the treaty 
of 1763, which established the Mississippi as the 
western boundary of her possessions. It was op- 
sed by France and Spain on the principle here 
insisted on, which of course gives it the highest 
possible sanction in the present case. 

The second is, that, whenever one European 
nation makes a discovery, and takes pussession of 
apy portion of that continent, and another after- 
wards does the same at some distance from it, 
where the boundary between them is not deter- 
mined by the principle above mentioned, the mid- 
dle distance becomes such of course. The justice 
and propriety of this rule is too obvious to require 
illustration. 

A third rule is, that, whenever any European 
nation has thus acquired a right to any portion of 
territory on that continent, that right can never 
be diminished or affected by any other Power, by 
virtue of purchases made, by grants or conquests 
of the natives within the limits thereof. It is be- 
lieved that this principle has been admitted and 
acted on invariably since the discovery of Ameri- 
ca, in respect to their possessions there, by all the 
European Powers. It is particularly illustrated by 
the stipulations of their most important treaties 
concerning those possessions, and the practice un- 
der them, viz: the Treaty of Utrecht, in 1715, and 
that of Paris, in 1763. In conformity with the 
tenth article of the first mentioned treaty, the 
boundary between Canada and Louisiana on the 
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one side and the Hudson’s Bay and Northwestern 
companies on the other, was established by com- 
missaries, by a line to commenceat a cape or pro- 
montory on the ocean, in 58° 31’ north latitude, to 
run thence, southwestwardly, to latitude 49° north 
from the equator, and along that line indefinitely 
westward. Since that time, no attempt has beep 
made to extend the limits of Louisiana or Canada 
to the north of that line, or of those companies to 
the south of it, by purchase, conquest, or grants 
from the Indians. By the Treaty of Paris, 1763 
the boundary between the present United States 
and Florida and Louisiana, was established by a 
line to run through the middle of the Mississippi, 
from its source, to the river Iberville, and through 
that river, &c. to the ocean. Since that time no 
attempts have been made by those States since 
their independence, or by Great Britain before it, 
to extend their possession westward of that line, 
or of Spain to extend hers eastward of it, by vir- 
tue of such acquisitions made of the Indians. 
These facts prove incontestably that this princi- 
ple is not only just in itself, but that it has been 
invariably observed by all the Powers holding 
possessions in America, in all questions to which 
it applies relative to those possessions. 

The above are the principles which we presume 
are to govern in the present case. We will now 
proceed to apply these principles to the claim oi 
the United States, as founded on the facts above 
stated, relative to the discovery and possession o/ 
Louisiana by France, and to designate the limit 
to which we presume they are justly entitled, by 
virtue thereof, in the quarter referred to. 

On the authority of the principle first stated, it 
is evident that, by the discovery and possession o! 
the Mississippi, in its whole length, and the coast 
adjoining it, the United States are entitled to the 
whole country dependent on that river, its several 
branches, and the waters which empty into tt, 
within the limits of that coast. The extent to 
which this would go, it is not in our power to say ; 
but the principle being clear, dependent on plain 
and simple facts, it would be easy to ascertain It. 

It is equally evident, by the application of the 
second principle, to the discovery made by M. de 
la Salle of the bay of St. Bernard, and his estab- 
lishment there on the western side of the river 
Colorado, that the United States havea just right 
to a boundary founded on the middle distance, be- 
tween that point and the then nearest Spanish set- 
tlement, which, it is understood, was in the pro- 
vince of Panuco, unless that claim should be pre- 
cluded on the principle first above mentioned. ‘To 
what point that would carry us, it is equally out 
of our power to say ; nor is it material, as the pos- 
session in the bay of St. Bernard, taken in con- 
nexion with that on the Mississippi. has been al- 
ways understood as a right to extend to the Rio 
Bravo, on which we now insist. 

In support of this boundary, we rely much on 
the grant of Louis XIV. to Anthony Crozat, in 
1712. That grant, it is true, establishes no new 
right to the territory. The right had already ac- 
crued by the causes and to the extent contended 
for, which was never abandoned afterwards, eX- 
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cept by the treaty of 1763, which does not affect 
the present question, ve 

This boundary is also supported by the opinions 
of the best informed persons who have written on 
the subject, with which we have become acquaint- 
ed. By an extract from a work on Louisiana, 
written by the Colonel Chevalier de Champigny, 
in 1773, who, being of the country, was doubtless 
well informed, the Rio Bravo is laid down as the 
western boundary of that province. The fact is 
again asserted, with more minuteness, in his sec- 
ond note to that work, in which he states that 
Louisiana was bounded, before the treaty of 1763. 
to the west, by the mountains of New Mexicoand 
the Rio Bravo. In a book containing several me- 
moirs on different subjects, published about three 

ears since at Paris, is one entitled a “Memoir, 
fistotieal and political, on Louisiana, by the Count 
de Vergennes, Minister of Louis XVI,” in which 
it is stated that Louisiana is bounded to the east 
by Florida, and to the west by Mexico. The opin- 
ion of geographers, in general, confirms that of 
other writers. By a chart of Louisiana, publish- 
ed in 1762, by Don Thomas Lopez, geographer to 
His Catholic Majesty, it appears that he considers 
the Rio Bravo as the boundary of the province, as 
it does by that of De Lisle, of the Royal Academy 
of Sciences at Paris, which was revised and repub- 
lished in 1782. Others might be quoted, but it is 
useless to multiply them. 

Having thus shown the principles on which the 
United States found their claim to the Rio Bravo 
as the western boundary of Louisiana, we will pro- 
ceed to examine the claim of Spain which is op- 
posed to it, as presented by your Excellency, in 

our esteemed note of the 13th inst. We find by 
it, that all the facts relied on in support of the 
claim of Spain, relate to the province of Texas, 
the whole of which lies eastward of the Rio Bra- 
vo, and, as we suppose, within the limits of Lou- 
isiana. They amount to this, at different epochs, 
certain religious missions were established within 
that province, the first of which was in 1690; that, 
in 1692, a royal order issued, directing new dis- 
coveries to be made in it, under which the river 
Colorado was explored; that, in 1714, Louis St. 
Denis, a Frenchman, with a passport from the 
Governor of Louisiana, made a visit to Mexico on 
some commercial projects, passing by the Spanish 
post St. John the Baptist, on the Rio Bravo, at 
which time Don Diego Lamon was sent into the 
province of Texas, where he was well received by 
the Indians, among whom he then founded seve- 
ral religious missions, one of them at a post with- 
in seven leagues of Natchitoches; that treaties 
were afterwards made with some tribes of In- 
dians, who acknowledged their dependence on 
Spain, that, during the regency of the Duke of Or- 
leans, hostilities took place between the French and 
Spaniards, in which the former attacked the latter 
at Adais and, broke up the establishment for atime; 
that, in 1730, the situation of the post Antonio de 
Bejar was improved by the Marquis de Aguago. 
who settled a certain number of families in its 
neighborhood ; that, in 1775, hostilities took place 
with the Indians, who attacked the post of St. Saba, 
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and killed some soldiers and priests; in conse- 
quence of which, a detachment was sent against 
them, under the command of Don Diego Otiz 
Pamille; that, after this, the Marquis de Rubi was 
empowered tc organize a system of defence for 
the provinces of New Spain, which was comple- 
ted in the year 1772. These, we believe, are all 
the facts stated by your Excellency, on which we 
think proper to make a few remarks. 

It is evident, as every fact above stated was 
posterior, and even by many years, to the com- 
pletion of the title on which the United States 
rely, that if the principles by which they support 
that title are sound, there is not the slighest foun- 
dation for the claim of Spain to rest on. Every 
act of Spain, within the limits which it appears 
justly belonged to France, was an encroachment, 
which the friendly relations between the two 
Powers might authorize in a wilderness, but 
which could give no title. That those acts were 
considered by the French as encroachments at 
the time they were made, is proved by many 
facts and documents the most authentic. In re- 
spect to the Spanish post, in the neighborhood 
of the Natchitoches, on which your Excellency 
seems chiefly to rely, we beg to refer you to 
Colonel Champigny’s work, page 10 of his notes, 
by which it is stated, that the post which the 
Spaniards had established there was on the ter- 
ritory of the French. We refer you also to Du 
Praty’s History of Louisiana, volume 1, page 12; 
by which it appears that the Spaniards were in- 
troduced there under the auspices of the French, 
by Louis St. Denis, to favor a contraband trade 
with Mexico; that the favorable reception given 
by the Indians to Don Diego Ramon was owing 
to St. Denis, who was recognised by them as 
their great chief; prior to which year, it appears, 
by the same author, that there was not an estab- 
lishment of any kind east of the Rio Bravo, and 
only that of St. John the Baptist on the western 
bank of it. But the most authentic and conclu- 
sive of all proofs of the light in which these acts 
of the Spaniards were viewed by the French is, 
that hostilities actually did take place between 
them respecting those posts, which history has 
recorded, and your Excellency admitted. 

Your Excellency has noticed, in your state- 
ment, some concessions or acknowledgments made 
to the Spaniards by the Indians of their depen- 
dence on them; but these, it is presumed, could 
convey no title to the sovereignty of the territory 
against France. The third principle relied on 
above is conclusive to this effect. Within the 
known limits of Mexico, there is a vast tract of 
vacant territory to the north, held and inhabited 
by the Indians. If any other Power was to treat 
with, and receive similar acknowledgments of 
them, would Spain admit that the territory was 
thereby transferred from her to such Power ? 

On this view of the subject, in which we have 
attempted to illustrate more in detail, but have 
added little to the contents of the memorial which 
we had the honor to present to your Excelleney, 
on the 28th January last, we rest the title of the 
United States to the Rio Bravo as the western 
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boundary of Louisiana. As every point has 
been thus fully discussed, we flatter ourselves 
that we shall now be honored with your Ex- 
cellency’s propositions for the arrangement of 
the whole business. The country on both sides 
of the Mississippi is yet a wilderness, and it is 
important to make those arrangements which 
their mutural interests may require while it is so. 
As your Excellency is possessed of the sentiments 
of our Government on every point, it is unneces- 
sary to add more than to repeat, that on receiving 
your Excellency’s propositions we shall have 
every disposition to conciliate the views and in- 
terests of His Majesty’s Government which can 
be expected from the just and friendly policy of 
the United States. 
We request your Excellency to accept, &c. 
CHARLES PINCKNEY. 
JAMES MONROE. 
Don Pepro CevaL.os, 
First Secretary of State, &c. 











Messrs. Pinckney and Monroe to Mr. Cevallos. 
Aranjuez, May 12, 1805. 

Sir: Animated by the same desire which has 
governed us since the commencement of the ne- 
gotiation, and influenced by that which was ex- 
pressed by your Excellency in our interview last 
evening, we are willing to state the ultimate con- 
ditions on which we are authorized to adjust the 
several points depending between our Govern- 
ments. With this view, we do ourselves the 
honor to inform your Excellency that, on condi- 
tion His Catholic Majesty will cede the territory 
eastward of the Mississippi, and arbitrate the 
claims of the citizens and subjects of each Power, 
according to the convention of August 11, 1802, 
we will make the Colorado the boundary between 
Louisiana and Spain, by a line to be run in the 
manner proposed in the project which was pre- 
sented on the 28th January last, the United States 
ceding all right to any territory westward of that 
line; we will establish a district of territory of 
thirty leagues on each side of that line, or on the 
American side only, if preferred by Spain to be 
run from the Gulf of Mexico to the northern 
boundary of Louisiana, which shall remain neutral 
and unsettled for ever; we will relinquish the 
claim to spoliations which were committed by 
the French within the jurisdiction of Spain, in 
the course of the last war, the United States un- 
dertaking to compensate the parties in a sum to 
be specified; and we will also relinquish all claim 
to compensation for the injuries which were re- 
ceived by the suppression of the deposit at New 
Orleans. Your Excellency will, we are per- 
suaded, see in these propositions a most unequi- 
vocal proof of the sincere desire of our Govern- 
ment to meet the views of His Catholic Majesty 
in the points referred to, in a spirit of conciliation 
and concession, to place the friendly relations of 
the two Powers, who, as neighbors, have so many 
and powerful motives to promote that object, on 
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our disposition to eonciliate the views which 
have been expressed on two points by His Ma. 
jesty the Emperor of France, since, in case His 
Catholic Majesty adopts the propositions, and 
cedes the whole of the territory eastward of the 
Mississippi, we are willing to accept the ces. 
sion of West Florida from him; and, in assum. 
ing the payment to our citizens of their claim; 
for French spoliations, we make it, as we pre- 
sume, in a great measure, without any considera- 
tion whatever, as we consider that the concession 
which we propose to make on the western side of 
the Mississippi is, in itself, an equivalent for al 
the territory claimed by Spain on its eastern side, 
If these propositions are accepted, we have to 
request that your Excellency will be so good a; 
to notify us of it, that a convention founded on 
them, may be concluded without delay. If they 
are rejected, we have then to request that your 
Excellency will consider the United States as iy 
no respect bound by them, and the whole subjec: 
as standing on the same ground, in any future 
negotiation, as if none such had been made. |y 
either event, we have to request that your Ex. 
cellency will be so good as to give us an early and 
explicit answer to the same. 

e request your Excellency to accept the as. 
surance of our distinguished consideration and 
esteem. 


CHARLES PINCKNEY. 
JAMES MONROE. 
Don Pepro CevaALLos, 
First Secretary of State, &c. 


P.S. We do ourselves the honor to enclose 
your Excellency the two notes which we sub- 
mitted to your view last evening, with our 
signatures. 


Propositions to the Secretary of State. 


On condition that Spain will cede, on her part. 
the territory to the east of the Mississippi, and 
arbitrate her own spoliations conformably to the 
convention of August 11, 1802, the United States 
will cede, on their part, their claim to territory 
west of a line to be drawn from the mouth of the 
Colorado to its, source, and from thence to the 
northern limits of Louisiana, in such manner as 
to avoid the different rivers and their branches 
which empty into the Mississippi. 

They will establish a territory of thirty leagues 
on both sides of this line, which shall remain un- 
settled forever, or of thirty leagues, on their own 
side, if Spain desire to extend her settlements to 
the Colorado. 

They will also relinquish their claim for French 
spoliations, which amounts to one hundred and 
sixty-four vessels, by undertaking to satisfy the 
parties themselves in a sum to be specified. 

They will relinquish, likewise, their claim to 
compensation for the suppression of the deposit 
at New Orleans. 

From the ist of October 1796, until the —, 
there were brought into the ports of His Catholic 





a basis never to be shaken. We have endeavored | Majesty, in Europe and Africa, by the French, 
also to give the strongest proof in our power of | 168 vessels. 
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Of the above, have been condemned, 


- 74 


| Acquitted, ransomed, or compromised, - 23 
: — 97 
Cases of the violation of the Spanish terri- 
tory, condemned, - - - ° e 13 
- Run ashore and lost, Re tie te 1 
Unaccounted for, -— - bi ae “ 7 
Result not known, - - « ° “ 50 
Total by the French, Mebnithinceah sided ae 
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' A statement of the facts relative to American vessels 
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taken by French privateers, and brought into Spanish 
ports, obtained from the most authentic sources. 


Of the French spoliations, there have been fifty 


» appeals from the consular judgments in Spain to 
» the Council of Prizes at Paris, of which thirty 


have been released, nine condemned, and twelve 
are yet depending. Not one sous has been paid 
in any case, nor is there a single case of such 
spoliations on the list of liquidations now at the 
French treasury, which are to participate of the 
twenty millions of livres to be paid by the United 
States to their citizens, under the treaty of 1803, 


* on account of French spoliations. 


The American Minister never did demand pay- 


' ment of French spoliations made in Spain, know- 
' ing them as such; nor did the American agent 


ever demand it by his order or knowledge. 


The 


first intelligence which the American Govern- 
' ment had of appeals being permitted from the 
- French Consular tribunals in Spain to the Coun- 


cil of Prizes in France, was received from Spain 
herself. As soon as it was received, the Secre- 
tary of State wrote to the American Minister in 
Paris, to know what the fact was, and instructed 
him at the same time, to prohibit the agent from 
acting in such cases, it having been at all times 
the opinion of the Government that Spain alone 
was answerable, of whom only has the recom- 
pense been demanded. 

Taken by the Spaniards, since the Ist of Oc- 
tober, 1796, until the , 104 vessels and 4 car- 
goes. Of these have been condemned 29 vessels. 
Acquitted, ransomed, or compromised, 51. Dis- 
appeared, unaccounted for, or depending, 24. 
Total by the Spaniards, 104 vessels, 4 cargoes. 








His Excellency Don Pedro Cevallos to Messrs. Monroe | 
and Pinckney. 
Aransuez May 15, 1805. 
GenTLemen: I have read. with due attention, 
your esteemed note of the 12th, and the proposi- 
tions you have been pleased to make in the name 
of your Government, reduced to the following: 
that Spain shall cede the Floridas, on her part, 


and shall arrange the point of the claims of the | 


individuals of both nations, conformably to the 
convention of the 11th, August, 1802; and that, 
on their part, the United States would fix the 
river Colorado as the limit between Louisiana 
and the Spanish possessions, in the form that the 
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Spain, during the last war, as also that for indem- 
nification for damages occasioned by the suspen- 
sion of the deposit at New Orleans. 

On viewing these propositions, I cannot refrain 
from saying to your Excellencies that I do not 
see in them any convenient terms for entering 
into the exchange or contract proposed ; for, al- 
although His Majesty has the power to bargain 
for the Floridas. as owner of them, in the fullest 
extent, and has also the right, if he pleases, to ratify 
the convention of August 11, 1802, which is sus- 
pended for the reasons your Excellencies know, 
there are wanting equal right and power in the 
United States to make the cession your Excellen- 
cies mention. The United States having no 
right to demand of Spain compensation for dam- 
ages occasioned by the French privateers, as I 
have demonstrated in my notes on that point, and 
to which I again refer, Spain, therefore, could 
not receive from the United States the renuncia- 
tion of a right they have not, and which she 
does not recognise as belonging to them. The 
same may be said as to the claim for the suspen- 
sion of the deposit at New Orleans, and as to the 
claim to fix the limit of Louisiana at the Rio 
Bravo; from which claim flows the assertion, 
that the fixing it at the Colorado is to be consid- 
ered as accession. It is equally necessary for me 
to observe to your Excellencies, that the Spanish 
Government has made it appear, and is equally 
ready to show more and more, by the most 
irrefragable proof, that the limit which separates 
Louisiana and the Spanish possessions is a line 
which, beginning in the Gulf of Mexico, between 
the rivers Caracut or Carcase and the Armienta 
or Marmentao, ascends towards the north, between 
the Adais and Natchitoches, until it cuts the 
Red river; and as from this point they are doubt- 
ful and little known, the limits which ought to be 
marked on the northern side appear to be proper 
subjects for reference to the prudent investiga- 
tion of commissioners of limits, to be named by 
both parties; who, having the view of the territory, 
and all the documents and dates which may be 
necessary, before them, rectifying what ought to 
be rectified, and furnishing the light necessary to 
both Governments, on limits which have never 
yet been fixed or determined with all the exact- 
ness necessary, oor be thus able to establish the 
demarcation completely to the satisfaction of 
both Governments. 

In this view of the subject, it cannot be con- 
cealed from the penetration of your Excellencies, 
that, as a consequence of the propositions you 
have made by your note of the 12th, Spain would 
cede to the United States, not only the territories 
which indisputably belong to her to the east of 
the Mississippi, that is the two Floridas, but also 
others, equally her own, in the interior province 
of New Spain, without receiving anything in re- 


— but the renunciation of a right which she 


does not acknowledge in the United States, 
which is, to reclaim for the damages arising from 





said note expresses ; and that they will abandon 
the claim arising from the damages occasioned 
by the French on the coasts and in the ports of 


the suspension ot the deposit, and for those oc- 
casioned by the French privateers, on the coast 
and in the ports of Spain, during the last war; 
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when, on the contrary, Spain thinks she has shown 
that she is in no manner liable for the same. 

The justice of the American Government will 
not permit it to insist on propositions so totally to 
the disadvantage of Spain; and, however anx- 
ious His Majesty may be to please the United 
States, he cannot, on his part, assent to them, 
nor can he do less than consider them as little 
conformable to the rights of his Crown. 

I renew to your Excellencies the demonstra- 


tions, &c, 
PEDRO CEVALLOS. 





Messrs. Monroe and Pinckney to His Excellency Don 
Pedro Cevallos. 


Aranjuez, May 18, 1805, 

Sir: We have received your Excellency’s letter 
of the 15th instant, by whieh we perceive, with 
regret, that the propositions which we had the 
honor to make to His Majesty, on the part of our 
Government, on the 12th instant, for the adjust- 
ment of the several points depending between the 
United States and Spain, have been absolutely 
rejected. By this answer, which we presume is 
given by the order of His Majesty, we consider 
the negotiation concluded ; we have, therefore, 
only to remark, that we shall hasten to commu- 
nicate the result to our Government, who will 
not fail to bestow on it the attention which is due 
to a concern of such high importance to the Uni- 
ted States. The special mission to His Catholic 
Majesty being thus ended, it becomes the duty of 
Mr. Monroe to repair immediately to London, 
where he is resident Minister of the United States ; 
for which purpose, your Excellency will be so 
obliging as to furnish him with the necessary pass- 
port. As preparatory to that step, we have to 
request your Excellency will be so good as to 
obtain for him an early audience of their Majes- 
ties, that he may be enabled to take his leave of 
them ; and, at the same time, to renew the assur- 
ance of the high consideration entertained for 
them by our Government. 

We beg your Excellency to accept the assur- 


ance, &c, 
CHARLES PINCKNEY. 
JAMES MONROE. 





His Excelleney Don Pedro Cevallos to Messrs. Pinck- 
ney and Monroe, 


Araniuez, May 20, 1805. 
GentTLemMen: Having given an account to 
their Majesties of the contents of your esteemed 
letter of the 18th, in which you request the neces- 
sary passport for Mr, Monroe to return, agreeably 
to th wish, to his residence at London, obtain- 
ing before his departure an audience of leave, their 
Majesties have fixed to-morrow, being Wednes- 
day, at half-past eleven, for the audience which 
Mr. Monroe wishes, and, without loss of time, | 
shall have the honor to send the necessary pass- 
port for Mr. Monroe. 
I have the honor to reiterate the demonstrations 
of my distinguished consideration, &c. 
PEDRO CEVALLOS. 
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Mr. Monroe’s address on taking leave. 

On my arrival here, I had the honor to assuyp 
your Majesty of the high consideration of tn, 
Government for your Majesty’s person and Goy. 
ernment. I then hoped to have had the honor 
conclude the special mission with which I wa 
charged, in conjunction with the Minister Plepj. 
potentiary of the United States near your Majesty 
to the advantage and satisfaction of both parties. 
but being disappointed in this respect, all propo. 
sitions, which we deem just, being rejected, and 
none others ever offered on the part of your Ma- 
jesty’s Government, though often invited, jt j. 
my duty to return to my station at London. W;, 
have transmitted the result to our Government fo; 
its decision. Under these circumstances, | haye 
thought itmy duty to take leave of your Majesty 
in the usual form. In so doing, I avail mysel) 
of the occasion to assure your Majesty, an assur. 
ance which I give with pleasure, of the high con. 
sideration of my Government, and of the pleasure 
it would have derived from an amicable adjust 
ment, on just and fair principles, of all the ques. 
tions depending between the two nations, to ae. 
complish which it has made so many friend) 
advances and exertions. 





Messrs. Monroe and Pinkney to Mr. Madison. 
Aransuez, May 23, 1805. 

Sir: We are sorry to inform you that the ne- 
gotiation with which we were charged by the 
President with the Government of Spain is cou 
cluded, after failing in all its objects, notwith- 
standing our unwearied and laborious exertions 
for so great a length of time, to procure for ita 
different result. We have heretofore availed 
ourselves of such opportunities as offered to trans- 
mit you copies of the papers which had passed in 
our correspondence with the Minister of Spaiu ou 
the subject, at the dates of our several letters which 
accompanied them, by which you were apprized 
of the tone which this Government had assumed 
in the negotiation. We have now the pleasure to 
transmit to you, by Captain Dulton, a copy o! 
those, and every subsequent paper which has 
passed in it, These will give you so clear a view 
of the transaction, that you will not be at a loss 
for the policy of Spain in the business, or of the 
motives which governed us in every stage of it 
We endeavored, in obedience to our instructions 
to adjust the differences subsisting between th: 
two countries, on such conditions, and to establish 
their future relations by such arrangements, as 
were in our judgment safe, honorable, and advan- 
tageous to Spain, and we pursued the object ina 
mode the most conciliating that we could adopt 
In respect to the conditions, we were, indeed 
willing to make some sacrifice on our responsi: 
bility, in the persuasion that, under existing ctr- 
cumstances, our conduct would be approved. But 
a very different spirit animated this Government 
in every respect. We experienced, on its par! 
neither a spirit of candor nor conciliation in the 
management of the business, nor of accommoda- 
tion in the conditions. In this latter point it has 
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_ give us the answer which we desired. 
_ very distinctly, almost from the commencement, 
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ed our rights in every question on which | which, it seemed proper for us to wait and see what 
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it was possible that a difference of opinion could | the sacrifices were which he proposed to make 


exist; it has pushed the pretensions of Spain to 
the most extravagant extent in each ; and insisted, 
finally, in a tone not a little imperious, that those 
exaggerated pretensions should be the standard by 
which the subsisting differences and their future 
relations should be regulated. So far as depended 
on us, the business might have been ended ina 
few weeks, but nothing was more remote from 
the views of this Government than to bring it to 
an early conclusion. On the contrary, its inge- 
nuity was displayed in an effort to prolong the 
negotiation to the latest possible epoch. When 
we asked of the Minister the acceptance or re- 
jection of our propositions, he replied, that he 
could do neither till His Majesty should be cor- 
rectly informed of his rights; that a discussion of 
every point was necessary to give him that infor- 
mation; and that, after he obtained it, he should 
Seeing 


that we had nothing to expect from the justice or 
friendship of this Government, and being of opin- 
ion that the delay which was so studiously sought 
on its part was with no friendly views to us, we 
resolved, as early as the 12th of February, to push 
the business to a conclusion as soon as we could 
consistent with that respectful course of conduct 
which might be necessary to procure it a favorable 
one. With this view, and as we saw that he dis- 


approved of our propositions, we called on him, | 


ina note of that date, for his own, to which we 
received a similar reply. His Majesty, he said, 
was not yet informed of his rights in the points 
in question ; he must get that information from 
discussion; and, after the discussion should be 
ended, that he would proceed, by negotiation, to 
the arrangement of the whole business, in such 
manner as might prove of advantage to both coun- 
tries. In our interviews, he repeatedly intimated, 
that although we might disagree on every point 
in the discussion, yet that his Government would 
be willing, after it was gone through, on a view 
of the whole subject, to make some sacrifice, as he 
termed it, to obtain an amicable adjustment. It 
became, therefore, necessary, even at this period, 
to decide whether it would be best to desire an ex- 
plicit answer to our propositions, and, in case it 
was refused, to end the negotiation at that stage 
of the discussion. We bestowed on this point all 
the consideration which it merited; and the re- 
sult of our deliberation was, that it would be best 
to proceed in the discussion till it was concluded ; 
in a belief, however, that that would soon take 
pate: We did not wish to furnish any pretext to 

is Government, how little plausible soever it 
might be, to sanction his declining to settle by 
treaty all the differences subsisting between the 
United States and Spain at thistime. Wethought 
it might be useful to answer some of his remarks, 
and to place ina more distinct light some of the 
questions that were involved in it; and we were 
not aware that the delay necessarily incident to it 
would put us ina less favorable situation to obtain a 
compliance with our just demands; in addition to 


when the discussion was concluded, and to which 
we were the more disposed, from a presumption, 
against the evidence of very strong facts, that this 
Government must have too just a knowledge of 
its interest to court a contest with us, especially 
by refusing its assent to the just and reasonable 
terms on which we insisted. Under these impres- 
sions, we proceeded in the business for some time, 
till finally there remained only one point, that of 
the western limits, to be treated of. Here it ap- 
peared to us that Mr. Cevallos had resolved to 
terminate it, having failed for so long a time to 
answer our last note, after having pressed some 
point ina manner to excite that expectation. We 
asked him, by note of the 30th March, if such was 
his intention, intimating, if it was, that we should 
not opposeit. He replied, that it was not, and that 
he should send us a note, as soon as he could, on 
the western limits. We waited several days for 
his note, without receiving one; we then desired 
an interview, in which we asked him when we 
should receive one ? He replied, as soon as pos- 
sible; that he was engaged in it. Would it be 
in the course of the week? It would not. In 
the course of the next? He could not promise it; 
he could neither fix the day nor the week. How 
long did he think it would require to conclude 
the business, that is, for him to be ready to con- 
| clude it, since it depended on him, as we could ter- 
minate it at once, and had been ready so to do 
'from the commencement? He thought it was 
possible to finish it in three months from that time 
but would not engage for it. It was on this con- 
versation that our note of the 9th of April was writ- 
ten, which obtained from him his reply of the 12th, 
and in it his essay on the western limits. We had 
resolved when our note of the 9th was addressed, to 

roceed no further in the discussion till we received 
ee propositions, and intimated to him in it that we 
deemed it incompatible with our duty so to do. 
But, as we had now entered on the last point of 
discussion, which brought the business in hisown 
mode so near a conclusion, as we wished to show 
the absurdity of his arguments on that point, and 
to establish, in reference to it, the perfect solidity 
of our claim to the Rio Bravo; and, also, as we 
wished to remove some impressions of a personal 
nature, which he seemed to have taken from our 
notes of the 30th of March and 9th of April, and 
in a spirit of perfect conciliation to open the door 
| again to, and invite on terms the most liberal, the 
' amicable adjustment of the business, we resolved 

to waive all form, and to proceed to the discus- 
‘sion. Accordingly, we answered his note on the 
| western limits, in which we also took a review 
|of the part which we had respectively acted in 
the negotiation, placed in its true light the con- 
duct of each party, and again invited his proposi- 
‘tions. The note bore date on the 20th of April, 
seven days after that of his, to which it was in 
|reply, and to which we expected, of course, an 
‘early answer. We waited patiently for one till 
| the lst instant without effect; when it being the 
| day of his weekly rendezvous with the several 
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members of the diplomatic corps, we asked him, 
in a private interview, when we should hear from 


him on the subject of our last. 

be soon, as he was engaged on it. 
prise propositions? 
understood to be in the affirmative. 


He said it would 


quiry. His reply to it was still equally vague 
and unsatisfactory. As we had anticipated such 
a one, we had made up our mind as to the part it 
became usto actinthatevent. We had resolved, 
on a view of the whole subject, to wait no longer 
for his propositions, but to offer him on our part 
such terms as we were willing to close the busi- 
ness on, by treaty, if they were accepted, or with- 
out, if they were rejected. With this view, we 
observed to him that we were disposed to make 
him a newand more advantageous offer, in which 
we should go further than our instructions per- 
mitted, but which we should do to meet as far as 
we could the views of His Majesty, for the pur- 
e of terminating the business amicably at once. 
He replied, that such a proposition on our part in 
the present stage would be premature, as the dis- 
cussion was not concluded. We had long seen 
through Mr. Cevallos’s views, and given him 
cause to know that, in following him in the dis- 
cussion, we had done it not solely because he had 
invited us so to do, but from superior considera- 
tions which justified us in that conduct; not solely 
because we were the dupes of his management, but 
that we really wished to furnish an incontroverti- 
ble proof of the sincere desire of our Government 
to preserve the relations of friendship with Spain, 
and of the steadiness and magnanimity with 
which it pursued that object, while the pursuit 
could be attributed to such generous motives. As 
this trait in Mr. Cevallos’s conduct corresponded 
with the others, we were not at all surprised by it, 
nor would we be diverted from the course which we 
had resolved on. We, therefore, wrote him, on 
the 12th, a note, in which we made him the pro- 
positions above-mentioned, in terms of perfect re- 
spect, and to which we asked his explicit answer. 
On the 16th we received one which was perfectly 
so. This answer being of the character already 
stated, left no cause to doubt the part which it 
now remained for us to take. Accordingly, on 
the 18th, we informed him that his note of the 
15th had ended the negotiation, on which it be- 
came our duty to report the result to our Gov- 
ernment, and for Mr. Monroe to repair immedi- 
ately to London, where his duty required his 
presence. As preparatory to this latter measure, 
we requested an audience of their Majesties, to 
enable him to take leave of them inthe usual 
form, and a passport to leave the country; both 
of which were granted in the course of a few days. 
As the above details furnish some facts not to 
be found in the correspondence with the Minister 
of Spain, we have thought it our duty to give 
them. If any doubts existed on a view of the 
other documents, by any circumstance which oc- 
curred in the course of the negotiation relative to 
the policy of this Government in it, we are per- 
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suaded that these will tend to remove them.— 
We do presume that the motive of this Goy- 
ernment in seeking delay, by the management 
which it used, was its utter indisposition to ac- 
commodate the business with us on just princi- 
les. With such a determination, delay might 
e, on many considerations, desirable to it. Hav- 
ing the onpeas of France on some important 
points, and knowing that an attempt was making 
by her to induce our Government to yield expli- 
citly on them, it might wish to protract the busi- 
ness till that end was accomplished. Besides, it 
might hope to profit by the events of the present 
war. But, on our part, we did not see that any 
advantage could be gained by prolonging the 
negotiation, while we were persuaded that some 
essential injury might result from it. By pro- 
longing, after so much time had already been 
consumed in it, we thought that we should have 
furnished the proof of timid councils; that we 
expected that our Government would yield to the 
pressure made on it, and thus tend to confirm this 
Government and that of France in increasing 
that pressure. While the negotiation was con- 
tinued under existing circumstances, it seemed to 
us as if those Powers would have essentially the 
control of it. But, by withdrawing from it, we 
were persuaded that we should show the inde- 
pendence of our Government and country to the 
parties, and put the affair on its true ground in the 
eyes of other Powers, from which some advantage 
might result hereafter. 
Of the terms on which this Government would 
have concluded a treaty with us, yuu will be able 
to form a tolerably correct opinion in some im- 
portant points, by the documents which we send 
you. You will observe that it never furnished 
us with any propositions whatever, though often 
requested ; that it refused to ratify the convention 
of August 11, 1802, but on conditions we were 
positively forbidden to accept ; that it refused any 
accommodation on account of French spoliations, 
or the suppression of the deposit at New Orleans; 
disclaimed our right to West Florida, and as- 
serted theirs, on the west of the Mississippi, to a 
line which should commence at the Gulf of Mex- 
ico, between the Caracut and Marmentao rivers, 
and run thence between the Adais and Natchi- 
toches to the Red river, &c. 
The propositions which we made were not only 
in the spirit, and in conformity to our instruc- 
tions, but such as we thought, in every respect, 
justand reasonable. Our claim tothe Rio Bravo 
appears to us to be as well founded as that of 
Spain to any portion of Mexico which is vacant, 
and we do conceive that the accommodation 
which we offered on that side of the Mississippi 
was worth at least that which was asked in return 
for it on the eastern side. The territory is more 
extensive, and it is at least as important to Spain 
to be accommodated on the side next Mexico as 
to the United States in respect to Florida; and 
the advantage of the parties is the standard by 
which the value ought to be estimated. Besides, 
we were convinced, if we succeeded at all, we 
were as likely to do it on these propositions as on 
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any we could make at this time, short of the ex- | 
{ravagant pretensions above stated. We are con- | 
vinced, if we do succeed by other terms than | 
those, that it will be owing to the successful 
course of events, and to the imposing attitude and | 
decision of our Government and country. To'| 
have proposed other terms at this time would 
have produced no effect as to an adjustment, 
while it would have weakened our claims and 
injured us on any future occasion. 


In proposing to rate a cession of West Florida | 
from Spain, and to relinquish the French spolia- 
tions, in the manner expressed in our note. we did | 
it with a view to satisfy the pretensions of France | 
in these respects. We deemed it advisable to take | 
that ground, in the presumption that her Gov- | 
ernment might possibly avail itself of the opportu- | 
nity thereby furnished to separate itself from the 
question, and eventually use its influence with 
Spain to adjust the business. You will observe | 
that that proposition offered no relinquishment of | 
those claims, but in case the whole project was | 
accepted ; in which case the United States were | 
to pay on that account to the creditors a sum to | 
be specified, for wiich they would have found in | 
other respects a reasonable indemnity. | 

As we did not wish to compromit our Govern- 
ment more than was unavoidable, it was thought | 

roper that Mr. Monroe should take leave of their | 
Majesties in the usual form. y | 
avails himself of the opportunity to observe to His | 





In so doing, he} 


Majesty that the failure of the negotiation was | 
attributable to his Government, and not that of | 
the United States, for reasons which he took the | 
liberty to mention. A copy of his address is en- 

closed. As nothing was said in my communica- | 
tion respecting the ordinary mission, it remains of | 
course in force. At present it is our opinion that | 
Mr. Pinckney should continue here, or leave some | 
person charged with our affairs, should he find it | 
inconvenient to remain till the orders of our Gov- | 
ernment are received on the subject. We are, | 
however, strong in the persuasion that all our | 
concerns depending with this Government, as | 
well those of individuals as of the public, will 


remain suspended by it till our differences are. 


adjusted. 
The result of this negotiation forms an inter- 
esting crisis in our affairs, which it has been im- 


possible to prevent, and to which the wisdom, | 


firmness, and virtue of our Government will be 
fully equal. Having justice on its side, and hav- 
ing given the most ample proof of its moderation, 
there can be no doubt that its decision on the 


part now to be taken will be such as to sustain | 
the high character of the American nation, vin- | 
dicate its just rights, and merit the general appro- | 


bation of our fellow-citizens. 
We are, dear sir, with very great respect and 


esteem, very sincerely your very obedient ser- | 


vants 
, CHAS. PINCKNEY. 


JAMES MONROE. 


Hon. James Manison, 
Secretary of State. 
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STATE OF THE FINANCES. 


[Communicated to the Senate, October 25, 1803.] 


In obedience to the directions of the act supple- 


mentary to the act, entitled “An act to estab- 

lish the Treasury Department,” the Secretary 

of the Treasury respectfully submits the follow- 
ing report and estimates: 

The annual net proceeds of the duties on mer- 
chandise and tonnage, had, in former reports, been 
estimated at nine millions five hundred thousand 
dollars. That estimated revenue, predicated on 
the importations of the years immediately pre- 
ceding the late European war, and on the ascer- 
tained ratio of increase of the population of the 
United States, appears, from the experience of the 
two last years, to have been unaerrated. The 
net revenue arising from that source, which ac- 
crued during the year 1802, exceeds ten millions 
one hundred thousand dollars. The revenue 
which has accrued during the two first quarters 
of the present year, appears, from the best esti- 
mate that can now be formed, to have been only 
fifty thousand dollars less than that of the two 
corresponding quarters of the year 1802; and the 
receipts in the Treasury, on account of the same 
duties, during the year ending the 30th Septem- 
ber last, have exceeded ten millions six hundred 
thousand dollars. Those facts afford satisfactory 


| evidence that the wealth of the United States in- 


creases in a still greater ratio than their popula- 
tion, and induce a belief that this branch of the 
public revenue may now be safely calculated at 
ten millions of dollars. 

From the statement A, it will appear that the 
same revenue, for the two last years of the late 
European war, (1800 and 1801) calculated at the 
present rate of duties, averaged $11,600,000 a 

ear; but, although it might, with some degree of 
probability, be supposed that the renewal of hos- 
tilities will again produce a similar increase, no 
inference from that period is drawn in this report, 
in relation to the revenue of the ensuing years, 

The statement B shows the several species of 
merchandise on which the duties on importations 
were collected, during the year 1802, the portion 
of that revenue which was derived from draw- 
backs, and that which arose from the extra duty 
on merchandise imported in foreign vessels. 

Although the sales of the public lands, during 
the year ending on the 30th day of September 
last, were affected by the situation of the Western 
country, two hundred thousand acres have been 
sold during that period; and, as it appears by the 
statement C, that, independent of future sales, the 
sums already paid to the receivers, together with 
those which, exclusively of interest, fall due dur- 
| ing the three ensuing years, amount to $1,250,000; 
the annual revenue arising from the proceeds of 
those sales, cannot be estimated at less than four 
| hundred thousand dollars. 
| ‘The permanent annual expenses of Govern- 
| ment, which, under existing laws, must be de- 
| frayed out of that revenue, amount to nine mil- 
| lions eight hundred thousand dollars, to wit: 
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the debt; of which about three millions and a 
half are at present applicable to the discharge 
of the gs and the residue to the pay- 
ment of interest - - -  ~- $7,300,000 
2d. The current expenses of Govern- 
ment, which, according to the esti- 
mates for the year 1804, consist of 
the following items, viz: 
For the civil department, and 
all domestic expenses of a 
civil nature - -  -=791,000 
For expenses attending the in- 
tercourse with foreign na- 
tions, including the perma- 
nent appropriation for Al- 
giers, and all other expenses 
relative tothe Barbary Pow- 


ers - - - - - 184,000 
For the Military and Indian 
departments - - - 875,000 


For the Naval Establishment, 
calculated on the supposi- 
tion that two frigates and 
four smaller vessels shall be 
kept in commission - ~- 650,000 





2,500,000 


9,800,000 
And deducted from the perma- 
nentrevenueof- - - - 10,400,000 
Leaves a surplus revenue of six hun- 
dred thousand dollars, applicable to 


other objects - - - - = $600,000 





mands, not being of a permanent nature, are not 

included in the above calculation, to wit: 

The specie in the Treasury, which, on the 30th 
day of September last, amounted to $5,860,000 

The arrears of the direct tax, estima- 
$600 ee SS he ey ae ye 

The outstanding internal duties, which 
amount to near -  - - 

And the sum which will be repaid to 
the United States on account of ad- 
vances heretofore made in England, 
for the prosecution of claims, esti- 
mated at - - - - - - 


250,000 


400,000 


150,000 


$6,660,000 


Constituting an aggregate of more than six mil- 
lions six hundred thousand dollars, which, after 
reserving the sum which it is necessary to keep 
in the Treasury, will be sufficient to discharge 
the demands due on account of the convention 
with Great Britain, ané amounting to 2,664,000 

Sundry extraordinary expenses in rela- 
tion to the conventions with France 


and Great Britain, estimated at - 100,000 
The loan obtained from the State of 

Maryland for the City of Washing- 

ton, amounting to - - = = 200,000 


APPENDIX. 
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1st. The annual appropriation of $7,300,000, for | And also to pay two millions of dollars 

the payment of the principal and interest of 


The following extraordinary resources and de- 
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on account of the purchase of Lou- 
isiana, being the same sum which 
was reserved for the purposes con- 
templated by the law of the last ses- 
sion, appropriating that amount for 
the extraordinary expenses attending 
the intercourse with foreign nations 2,000,009 


4,964,000 


ee, 


ee 


It appears by the estimate D, that, during the 
year ending on the 30th September last, the 
payments 
the public debt, have amounted to 

Which, together with the increase of 
specie in the Treasury, during the 
same period, amounting to - - 1,320,000 


3,096,700 


Making an actual difference in favor of 
the United States during that year of 4,416,700 
The payments on account of the principal of the 
public debt, from the Ist day of April, 1801, to 
the 30th day of September, 1803, have amount. 
ed, as appears by the estimate E, to $9,924.00; 
The specie in the Treasury, on the Ist 
day of April, 1801, amount- 


eu. Uf eee 
And on the 30th day of Sep- 
tember, 1803, to - - 5,860,000 
Making an increase of - = = 4,066,00 
These two items constitute an aggregate 
Bae eee oe ee 2 ROBO ONE 
From which, deducting the extraordi- 
nary resource arising from the sales 
of the bank shares, which produced 1,287,600 


Leaving, for the amount of the true dif- 

ference in favor of the United States 

for the period of two years anda half, 

thesumof- - - - - - 12,702,404 

From this view of the present situation of the 
financial concerns of the United States, it seems 
that the only question which requires considera- 
tion, is, whether any additional revenues are 
wanted in order to provide for the new debt. 
which, if Congress shall pass the laws necessary 
to carry the treaty with France into effect, will 
result from the purchase of Louisiana. 

The sum which the United States may have 
to pay by virtue of that treaty, amounts to fifteen 
millions of dollars, and consists of two items: 
first, $11,250,000, payable to the Government o! 
France, or to its assignees, in a stock bearing an 
interest of six per cent., payable in Europe, and 
the principal of which will be discharged at the 
Treasury of the United States, in four instal- 
ments, the first of which shall commence in the 
on 1818 ; secondly, a sum which cannot exceed, 

ut may fall short of $3,750,000, payable in spe- 
cie at the Treasury of the United States, during 
the course of the ensuing year, to American citl- 
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zens having claims of acertain description on the 
Government of France. 

It has already been stated that two millions of 
dollars may be paid from the specie now in the 
Treasury, on account of the last item; and the 
whole amount of the new debt which may event- 
ually be created, cannot therefore exceed thirteen 
millions of dollars, the annual interest of which 
is equal to $780,000; but, on account of commis- 
sions and variations of exchange, will be estima- 
ted at eight hundred thousand dollars. 

The existing surplus revenue of the United 
States will, as has been stated, be sufficient to dis- 
charge six hundred thousand dollars of that sum ; 
and it is expected that the net revenue collected 
at New Orleans will be equal to the remaining 
two hundred thousand dollars. That opinion 
rests on the supposition that Congress shall place 
that port on the same footing as those of the Uni- 
ted States, so that the same duties shall be col- 
lected there, on the importation of foreign mer- 
chandise, as are now, by law, levied in the Uni- 
ted States, and that no duties shall be collected, 
either on the exportation of produce or merchan- 
dise, from New Orleans to any other place, nor 

on any articles imported into the United States 
from the ceded territories, or into those territories 
from the United States. 

The statements F, G, H, exhibit the annual 
exports of the United States, to and from Flor- 
ida and Louisiana, for the year 1799 to 1802; and 
the statement G particularly shows, that the ex- 
portations from the Atlantic States to those colo- 
nies, of articles, not of the growth, produce, or 
manufacture, of the United States, amounted, for 
the three years, 1799, 1800, and 1801, to 6,622,189 
dollars, making, an average of more than two 
millions two hundred thousand dollars of for- 
eign articles liable to pay duty, annually im- 
ported into Florida and cuits from the Uni- 
ted States alone. 

It is ascertained that the exportations from the 
United States to Florida are so trifling that that 
statement may be considered as applying solely to 
New Orleans; and it is also known, that almost 
the whole of those importations were consumed 
within that colony; and that, during the war, 
the supplies from the United States constituted 
by far the greater part of its imports. 

From thence it results, that the annual import- 
ations into the ceded territory, of articles destined 
for the consumption of its own inhabitants. and 
which will, under the revenue laws of the United 
States, be liable to pay duty, may safely be esti- 
mated at two millions five hundred thousand dol- 
lars; an amount which, at the present rate of 
duties, will yield a revenue of about $350 000. 

From that revenue must be deducted $150,000, 
for the following items, viz: 

Ist. The amount of duties on a quantity of 
sugar and indigo, equal to that which shall be 
imported from New Orleans to the United States. 
The whole amount of sugar exported from New 
Orleans is less than 4,000,000 of pounds, and that 
of indigo is stated at about 30,000 pounds. Sup- 
posing (which, on account of that exemption, is 
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not improbable) that the whole of those articles 
should, hereafter, be exported to the United States, 
the loss to the revenue will be about $100,000. 

2d. No increase of expense in the military es- 
tablishment of the United States is contemplated 
on account of the acquisition of territory ; but 
the expenses of the civil administration of the 
province, and those incident to the intercourse 
with the Indians, are estimated at $50,000: leaving 
for the net revenue derived from the province, 
and applicable to the payment of the interest of 
the new debt, $200,000, as above stated. The 
only provisions, which, if that view of the sub- 
ject be correct, appear necessary, and are respect- 
fully submitted are, Ist, in relation to the stock of 
$11,250.000, to be created in favor of the Gov- 
ernment of France, or of its assignees. 

That that debt be made a charge on the Sink- 
ing Fund, directing the Commissioners of the 
Fund to apply so much of its proceeds as may be 
necessary for the payment of interest, and reim- 
bursement or redemption of the principal, in the 
same manner as, by the existing laws, they are 
directed to do in relation to the payment of in- 
terest and discharge of the principal of the debt 
now charged on that fund. 

That so much of the duties on merchandise 
and tonnage as will be equal to seven hundred 
thousand dollars, being the sum wanted to pay the 
interest of that new stock, be added to the annual 
permanent appropriation for the Sinking Fund, 
together with the existing appropriation, eight 
millions of dollars, annually applicable to the 
payment of the interest and principal of the pub- 
lic debt. 

And that the said annual sum of eight millions 
of dollars remain thus pledged, and be vested in 
the Commissioners of the Sinking Fund, in trust 
for the said payments, until the whole of the ex- 
isting debt of the United States and of the new 
stock shall have been reimbursed or redeemed. 

As a sum, equal to the interest accruing on the 
new stock, will thus be added to the Sinking Fund, 
the operation of the fund, as it relates to the ex- 
tinguishment of the existing debt, will remain 
precisely on the same footing as has been hereto- 
fore provided by Congress. The new debt will 
neither impede or retard the payment of the prin- 
cipal of the old debt; and the fund will be suf- 
ficient, besides paying the interest on both, to dis- 
charge the old debt before the year 1818, and that 
of the new within one year and a half after that 

ear. 
; 2d. In relation to the American claims, the pay- 
ment of which is assumed by the convention with 
France. 

That a sum not exceeding $3,750,000, inclusive 
of the two millions appropriated by a law of the 
last session of Congress, for defraying the extraor- 
dinary expenses incident to the intercourse with 
foreign nations, be appropriated for the payment 
of those claims, to be paid out of any moneys in 
the Treasury not otherwise appropriated. 

That, for the purpose of effecting the whole of 
that payment, the President of the United States 
be authorized to borrow a sum not exceeding 
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$1,750,000, at an interest not exceeding six per | observes, in his “ Political Economy:” “It be- 
cent. a year. longs only to the real statesman to elevate his 
And that so much of the proceeds of the duties | views, in the imposition of taxes, above the mere 
on merchandise and tonnage, as may be neces- | object of the finances, and to transform those bur- 
sary, be appropriated for the payment of the in- | dens into useful regulations.” 
terest, and for the reimbursement of the principal | After the peace, and during the Confederation, 
of the loan, which may, eventually, be effected by | the confusion that reigned in that branch of finance, 
virtue of the preceding provision. by every State havivg different objects in view. 
It is not proposed to charge that loan on the | rendered the manufacturing interest, at that time, 
Sinking Fund, because its amount, in case it shall | precarious and uncertain. Since the adoption of 
be effected, cannot, at present, be ascertained; and | the Constitution, and that the imposts have been 
because it may, perhaps, under the then existing | transferred to the Federal Government, it is to 
circumstances of the Treasury, be found more | the wisdom of Congress alone that your memo- 
expedient not to borrow the money, and, in lieu | rialists have to look up for protection. 
of it,to pay out of the Sinking Fund the whole,| It is with deep concern, however, that your me- 
or a part of the two last instalments, payable by | morialists have to represent, that during the long 
virtue of the convention with Great Britain, as | period from the peace which terminated our Rey- 
authorized by the act making provision for the | olutionary war to the present time, they have seen 
payment of the whole of the public debt. the wealth of the nation sent to foreign countries 
_Itis evident that the possibility of thus pro- | to purchase a thousand articles which can be as 
viding for the payment of the interest of a new | well manufactured at home, and of which nature 
debt of thirteen millions of dollars, without either | has abundantly supplied us with the raw materials. 
recurring to new taxes, or interfering with the pro- | Among that immense number of articles, even 
visions heretofore made for the payment of the | of the first necessity, manufactured for the United 
existing debt, depends on the correctness of the | States by foreign nations, there are very few that 
estimate of the public revenue which has been | could not be produced by our own citizens, upon 
submitted. | equal terms, if they were not prevented by some 
Although it is not without diffidence that the | of the following reasons: Ist. Foreign fashion; 
hope of such favorable result is entertained, some | 2d. Our markets being constantly overstocked with 
reliance is placed on the solidity of the basis on | foreign goods; 3d. The unjust competition which 
which the estimate is grounded. It rests, princi- | we are obliged to sustain with foreign manufactu- 
pally, on the expectation that the revenue of the | rers; 4th. The expense necessarily attending the 


ensuing year shall not be less than that which ac- | commencement of complicated manufactories; 
crued during the year 1802. No part of it de- 
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pends on the probable increase which may result 
from the neutrality of the United States during 
the continuance of the war in Europe, nor even 
on the progressive augmentation, which, from 
past experience, may naturally be expected to 
arise from the gradual increase of population and 


wealth. Nor has that effect been taken in consid- | 


eration, which the uninterrupted free navigation 


of the Mississippi, and the acquisition of New | 


Orleans, may have, either on the sales of the pub- 
lic lands, or on the general resources of the in- 
habitants of the Western States. 


All which is respectfully submitted, 
ALBERT GALLATIN, 


Secretary of the Treasury. 
| The tables are omitted.] 


ENCOURAGEMENT TO MANUFACTURES. 
[Communicated to the House, Dec. 9, 1803.] 

To the Honorable the Senate and House of Represen- 
tatives of the United States, the memorial of the 
subscribers, artisans and manufacturers of Phila- 
delphia, respectfully showeth : 


That in every country there is an inseparable 
connexion betwixt the manufacturing and the 
duties on foreign merchandise, insomuch, that 


and, 5thly. Duties injudiciously laid on raw ma- 
terials, or goods partially manufactured. On each 
of these your memorialists beg leave to state what 
| has come within their own observation. And, 
1. The articles that are affected by foreign fash- 
ion are principally clothing, and more especially 
fabrics of cotton. Our manufacturers of that ar- 
ticle, in the trials that have already been made, 
find it impossible to keep pace with the changes 
introduced by the new patterns from foreign na- 
tions: they are therefore confined to those articles 
| which bear very little profit, for which low wages 
| are given, and have continually the mortification 
of seeing themselves excluded from the most prof- 
itable branches of the trade, and their goods re- 
jected by the citizens of America as unfashionable. 
2. Our stores being constantly glutted with for- 
eign goods, is another very great obstruction to 
| an incipient or even an established manufacture. 
| The greater part of the manufactures, of which 
iron, silk, wool, cotton, or flax, are the raw mate- 
rials, ought to be established in the interior of the 
| country, where provisions, house-rent, and fuel. 
‘are cheap. It is therefore necessary that there 
should bea middle man betwixt the consumer and 
| the manufacturer, that the latter may not waste 
his time in seeking for customers: these are the 
storekeepers, wholesale or retail, who inhabit the 
towns and seaports. Now it is evident that ifa 
foreign manufacturer shall be permitted to keep 











some of the greatest statesmen have made the | these people with a constant supply of goods, and 
imposts a political engine, to be used for the intro- | give them long credit, it will be impossible for the 
duction or protection of the arts: for, as Rousseau | citizen with a small capital to persuade the store- 
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keeper to purchase his goods for ready money ; 
and if he applies immediately to the consumer, the 
time that he wastes, in a country where the pop- 
ulation is diffused, forces him to demand an ex- 
traordinary price, or fix himself in a large town, 
where house-rent, fuel, &c., eat up the profits of 
his labor. 

3. The competition that the manufacturing citi- 
zens of the United States are, by the laws of the 
country, obliged to sustain with the manufactu- 
rers of a foreign nation, is, in the opinion of your 
memorialists, unjust, inasmuch as the finished 
artieles of our infant manufactures, produced from 
raw materials found in the United States, such as 
works of copper, iron, lead, earth, cotton, glass, wool, 
wood, fur, bone, horn, and leather, are generally, 
either prohibited in foreign countries, or duties im- 
posed far greater than is paid on the like goods com- 
ing into the United States; so that there is no en- 
couragement to attempt to excel foreign manu- 
factures: for, in spite of the greatest exertions, 
still the consumption must be confined to the 
United States. If any difference were to be made 
betwixt two competitors, it ought to be in favor, 
of the weakest; and an infant manufacture must 
have some protection, to enable it to contend with 
an old establishment. Your memorialits are how- 
ever, under the painful necessity of stating, that, 
in the United States, the reverse of this takes 
place. 

In several instances, especially in hats, shoes, pa- 
per, and saddlery, manufactures which have ar- 
rived to as high perfection as in any country, in 
spite of foreign competition ; they, are however, not 
permitted into the country of our competitors, 
while theirs are still admitted here, and gain some- 
times a temporary advantage over our manufac- 
turers, which they are not able to recover for 
many years, owing (o a fluctuation in the price of 
manual labor, or of the raw material, or the ne- 
cessaries of life. But to whatever state of perfec- 
tion our manufactures may arrive, and however 
low we may be enabled to sell them, we never can 
contend with our competitors in their own markets, 
or put them to temporary inconvenience, because 
they totally prohibit us from their markets. And 
in those manufactories which require great capi- 
tals, and a combination of talents, our competitors 
in foreign countries havé us altogether at their 
merey: or rather, the word competitor is a perver- 
sion of the term: for, wherever one party is laid 
prostrate at the feet of the other, there is an end 
to competition. 

4, The next obstacle is the expense necessarily 
attending the commencement of complicated man- 
ufactories. Where an article must pass through 

the hands of several ingenious artists, before it is 
fit for the market, the expense of collecting those 
artists must be considerable, The time, too, that 
is taken up to bring the materials from a raw 
State, to be fit for sale, must require an additional 
capital, which no man would risk, unless the con- 
sumption of his fellow-citizens was secured to 
him, and, at the same time, defended from every 
species of competition, but what he can see, and 
Whose strength he can measure, viz: with his 
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tellow-citizeus only. If an insidious foe is likely 
to come upon him in the dark. and in the guise 
of fashion, it would be the extreme of folly to 
venture his capital. 

5. Your memorialists conceive, that the inju- 
dicious imposition of duties on raw materials, or 
goeds partially manufactured, and in some cases 
a freedom from duty, equally injurious to the arts, 
merit the attention of Congress. Among the first, 
may be reckoned, rags for making paper, the bark 
of the cork tree, &c., and among the latter, wire 
of all kinds, as being an article for which the 
United States ought not to depend on a foreign 
country, especially as iron of the best kind is found 
here in abundance. 

It is a position, that will not be denied by the 
greatest enemies to domestic manufacturing, that, 
as soon as any particular branch shall be estab- 
lished, foreign goods of the same kind ought to 
be prohibited or discouraged ; and this is certainly 
the case with every manufactory of leather and 
fur; and yet your memorialists would be glad to 
know by what mode of reasoning it can be made 
to appear, that the hatter and shoemaker, who 
have spent their youth in acquiring those arts, 
should, every five or six years, be ruined by an 
excessive importation of foreign hats or shoes, 
which perhaps may be the remaining estate of 
some Kuropean bankrupt ? 

The enemies to the manufacturing system 
have, at different times, brought forward objec- 
tions, which, to men fully acquainted with that 
branch of industry, hardly deserve notice ; but, 
as there are others, with the best intentions, who 
are true friends to the prosperity of these States, 
who may be led away by these specious objec- 
tions, or rather imaginary obstacles, we shall men- 
tion them, not with any intention of entering into 
a serious refutation, but only to show their insig- 
nificance. Ist. They say “this country is too 
young to begin the manufacture of clothing for 

the citizens.” In the progress of every original 
country, (colonies excepted) the manufacture of 
clothing has always preceded everything else, even 
agriculture itself. But your memorialists cannot 
help expressing their opinion, that agriculture and 
the manufacturing arts ought neither to precede 
or be behind each other; that they were destined 
for mutual protection and support; of which the 
history and present state of all nations bear ample 
testimony. The flourishing state of agriculture 
must always be in proportion to the population; 
and population, on any given territory, is in, pro- 
portion to the manufacturing arts, or the kind of 
labor in which the people are employed. Already, 
in some parts of the New England States, emi- 
gration is necessary to carry off the superabundant 
population; and it would be an injustice done to 
the landholders of that part of the Union, if they 
were prevented from pursuing that line of indus- 


try, which, by preserving the population to the 


State, would enhance the value of their property. 
And we have no hesitation in saying, that it wall 
be bad policy indeed, when the United States shall 
retard the prosperity of the most ancient and most 
populous States, for no other reason than that the 
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new States are not equally forward in point of | tuousand the most intelligent class in civil society, 
population, agriculture, &c. There is no fact better | In a letter from Mr. Colquehoun of London jo 
authenticated than this, that several of the States | Mr. Eddy of New York, author of the treatise 
have, from a multiplicity of causes, far outstrip- | on the prisons of that city, we find the follow. 
ped others in the progress towards that state of ing observations: “ From the facts you have dis. 
society in which all the three great branches of | closed relative to the criminal offences committed 
national industry are combined, viz.: agriculture, | in the city of New York, I am induced to en- 
manufactures, and commerce; and it is equally | large upon this subject. They appear to me to be 
true, that not one of them, have been permitted | of a magnitude to excite a considerable degree of 
to exert the force of their faculties, or call forth | alarm with respect to the degree of criminality in 
the industry of their citizens, but lave been uni- | the American towns, inasmuch as it would appear 
formly retarded and checked in their career, by | that they greatly exceed the larcenies and misde- 
United States’ policy, and its fiscal regulations. | meanors committed in towns in Great Britain, 
In the great towns, we see all the evils attendant | of an equal or even a greater population. And 
on luxury—such as pride, idleness, and dissipa- | (although I have not had an opportunity of ascer- 
tion, without any of the benefits and advantages, | taining the fact) I have an impression on my mind 
which, by political writers, have been ascribed to | that the annual convictions in the whole of Scot- 
is: as, that it makes the rich contribute to the land, where population approaches two millions 
ingenious poor; calls forth talents and circulates | of people, are short of those which take place 
the wealth of a nation. But no such good can | yearly in the State of New York.” 
attend luxury in America: instead of circulating | The last objection that we shall notice, is “that 
the wealth of the nation, it transfers it to foreign | Government ought not to grant any special privi- 
Powers, and gives them the sinews of war, only | lege or protection to any part or portion of the na- 
to menace our peace and disturb our tranquillity. | tional industry, more than to another; and if any 
It has been also objected to manufactures, that | manufactory will not take root of itself, it shows 
“they would retard or prevent the population of | it is not fit for our climate or state of society, and 
the Western wilderness”—as if the prosperity of | ought not to be cultivated here.” To which your 
the citizens, in old established situations, were to | memorialists beg leave to answer, that this objec- 
be sacrificed to new projects and land speculators. | tion can only hold good in the case of a simple 
Every migration must be a loss, and not a gain, | manufactory, which is begun and finished by the 
to the American nation atlarge. Whatthe West- | ingenuity of one man, and where the market for 
ern States gain the Eastern lose, and so far there | the ready sale of the article is at hand, and does 
isa balance. And the real loss is in the act of | not require the interposition of the merchant to 
migration—the trouble, the change of climate, and | dispose of it, at a distance from the manufactory ; 
a thousand other inconveniences, which, in a na- | but, in all complicated arts, where a combination 
tional scale, must be a loss. of skill, and a combination of capital, too, is abso- 
The health of the citizens has been considered | lutely necessary, it will be found, that this never 
to be in danger by the sedentary life of manufac- | has, and we presume never will be, obtained, but 
turers; but your memorialists know of no manu- | by the fostering care of Government. And, if we 
factory which can be called a sedentary employ- | inquire what other nations have done in similar 
ment, except the clerks necessary to keep the | circumstances, we shall find, that those who have 


accounts; and, as far as it regards them, the ob- 
jection will apply to merchants as well as to man- 
ufacturers, It is true, in foreign countries, where 
the Government, the law, and the employer, are 
all in combination, or rather conspiracy, against 
the employed, poverty and its concomitant, disease, 
must be very frequent among the people employed, 
not only in manufactories, but among the peas- 
antry or cultivators of the ground. And to what- 
ever deplorable conditiun artisans may be reduced, 
in these Governments, the cultivators of the soil 
are still worse; for to every other species of mis- 
ery, ignorance must also be added. 

Objections have been also made to arts and man- 
ufactories, on account of the supposed vice which 
is said to be found in manufacturing towns. A 
considerable number of your memorialists have 
seen the manufacturing towns of Europe, and are 
convinced that the greatest portion of virtue is to 
be found there, and that ten times the number of 
crimes are committed near courts and in seaports 
that are committed in manufacturing towns. In 
a word, (if we may judge from the state of soci- 
ety in Europe,) artisans and manufacturers, op- 
pressed as they are, are nevertheless the most vir- 


| given the greatest encouragement to the complex 
| manufactories, have been the most successful, the 
| most wealthy, and powerful; and, although the 
English Government has always been unwilling 
to let her artisans know that it was to them she 
| owed her greatness, and has insidiously ascribed 
/it to her navy, to her commerce, to her insular 
situation, to her soil, to her climate, to the consti- 
tution of her Government, and a number of other 
secondary or auxiliary causes, your memorialists 
are convinced that she is indebted for her great- 
ness and power to the well directed industry of 
her artisans and manufacturers ; and your memo- 
rialists, it is hoped, will not be blamed for tres- 
passing on the time of your honorable body, by 
showing what that nation has done for her manu- 
factories. 

By the statute 3 Ed. [V. c. 4, no merchant or 
other person shall bring into the kingdom, to be 
sold within the realm, any of the following goods, 
viz. woollen cloths, laces, ribbons, silk in any wise 
embroidered, saddles, stirrups, harness, things 





wrought of tawed leather, shoes, hats, locks of any 
kind, &c. &c., upon pain to forfeit the same as 
often as they may be found in the hands of any 
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person, to be sold, half to the King and half to | their own, and discourage the importation of any 

the seizer. This statute was confirmed by 19 | of the like sorts from abroad.” 

Hen. VII. c. 21. And, upon consideration that! If other nations, as Spain, Portugal, Naples, 

white ashes, made within the realm, are very ne- | &c., have neglected their manufactories, and, con- 

cessary for the making of soap and saltpetre, and | sequently, hold only a second or third rank among 

for whitening of linen cloth, and scouring of wool- | the nations of Europe, it would ill become the 
len, &c. therefore, it is enacted that no person | United States to follow their example. In this 

shall ship, or carry beyond sea, any white ashes, | particular we should rather imitate England or 

on pain of forfeiting six shillings and eight pence | France, without, however, making the source of 
for every bushel: 3 Ed. VI. c. 26. And to pre-| riches a rod of oppression, as they have done; 
serve the wool—rams, lambs, or sheep, alive, are | and, notwithstanding artisans are greatly op- 
prohibited to be carried outof the realm, upon | pressed there, whatever of republicanism is to be 
pain that every offender shall, for the first offence, | found in their constitutions, is to be ascribed to 
lose all his goods, and also suffer one year’s impris- | them; for in all ages the peasantry have been too 
onment, and have his left hand cut off: 8 Eliz.c.3. | ignorant to understand their rights, and too re- 
And the statute 12 Char II. c. 32, ordains that no | mote from each other to be able to withstand 
person shall export any sheep, or wool, yarn made | oppression. 

of wool, wool flocks, or fuller’s earth, on pain of} It is, however, conceded by some, “ that coarse 
forfeiture, &c. And, for the protection of manu- | goods, and articles of the first necessity, ought to 
factures of leather, it is enacted by the 13 and 14 | be manufactured here, while fine goods, and arti- 
Char. II. c. 7, that no person shall carry out of | cles of luxury,ought to be imported from abroad ;” 
England, the skins or hides, tanned or untanned, | which is much the same as to say, that foreign 
of any ox, steer, bull, cow, or calf, under a penalty | manufacturers ought to be employed in the most 
of 500 pounds. And the statutes 13 and 14 Char. | beneficial branches of our consumption, and the 
ll. c. 19, prohibits the importation of card wire, | citizens should be contented with the inferior 
or iron wire employed in making wool cards; | kinds of labor. 

that no part of their woollen manufactory might} If this be not the meaning of our opponents, 
depend upon foreign nations. And for encour- | then it must be inferred, either that our citizens 
aging the manufactories of the kingdom, it is en- | want genius to perform the finer arts, or that they 
acted, by the statute 11 and 12 Wm. III. c. 10, that | are despised in the United States. It is a fact, 
all wrought silks, Bengals, and stuffs, of the man- | however, of perfect notoriety, that there are more 
ufacture of Persia, China, or the East Indies, and | fine goods of every manufacture used in the towns 
all printed, stained, and dyed calicoes, which shall | of America, than in those of the same size in 
be imported, shall not be worn in the kingdom; | Europe; and also, that our citizens do not want 
but shall be entered and carried to warehouses | talents to execute, or genius to contrive, anything 
appointed by the commissioners of the customs, | that may be required of them, and for which 
in order for exportation, and not taken thence, but | they shall have due encouragement. Among 
on security given that they shall be exported. It} the members even of this society, if we except 
was by such protecting statutes, and a multitude | chinaware, it would be almost impossible to men- 
of others, that England created her extensive | tion an article in use here that could not be made 
manufactories, which multiplied the objects of | by one or other of them. It is true, that many 
commerce, and laid the foundation of that Navy, | of them are employed out of their proper line of 
which, at this day, gives laws to the maritime | business, and in occupations far beneath their 
world. And an English author, who wrote upon | genius or talents. Your memorialists cannot, 
the trade of that nation forty years ago, says, | therefore, be blamed for their opinion, that it 
“What is of the utmost consequence to England, | would be more profitable to the nation to employ 
is, that, by laying high duties, we are always able | these people in teaching the rising generation 
to check the vanity of our people, in their extreme | those arts, than to continue purchasing foreign 
fondness for wearing exotic manufactures: for, if | goods; and also, that the best and most profita- 
it were not for this restraint, as our neighbors give | ble parts of the labor ought to be given to the 
much less wages to their workmen than we do, | citizens, and the coarse or inferior branches re- 
and, consequently, can sell cheaper, the Italians, | served for foreiga nations. 

the French, and the Dutch, would have continued | But it has been said that high duties ought not 
to pour upon us their silks, paper, hats, druggets | to be laid, because we have not at presenta suffi- 
stuffs, and even Spanish woollen cloths; for they | cient number of hands to supply the United 
have the wool of that country as cheap as we, and | States. This only shows the necessity of pro- 
are become masters of that business, by the great | tecting duties, which alone can give encourage- 
encouragement they have given to able work-| ment to men of genius to pursue complex and 
men from other countries to settle with them; | difficult manufactures; and that no length of 
and, thereby, have prevented the growth of those | time would ever produce a sufficient number of 
manufactories amongst us, and so might have re- | hands without it. 

duced us to the low estate we were in before their| Having answered, as briefly as possible, some 
establishment ; and, therefore, it will be a maxim, | of the objections of our opponents, and shown 
to be observed by all prudent Governments, who | what another great nation did for the arts, during 
are capable of manufacturing within themselves, | their infancy, in that country, your memorialists 
to lay such duties on the foreign as may favor | beg leave to state some of the effects likely to be 
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produced from an union of the three great branch- 
es of national industry—agriculture, manufac- | 
tures, and commerce; in which it will be seen, | 
that each of them would receive an additional | 
impulse by such an union. And first, of agri- 
culture. | 
It has been already observed that the state of | 
agriculture is always in proportion to population. 
his is evident from a view of the price of land, 
which decreases in the compound ratio of its in- 
trinsic worth, and its distance from the centre of 
a town, or the populous part of a country. But 
agriculture alone will never concentrate the pop- 
ulation so as to form a town of any considerable 
magnitude. There can only be a country village, 
where a few neighboring proprietors are collected, 
with the blacksmith, tavern-keeper, and store- 
keeper, &c., which, instead of heing the centre of 
trade and industry, is oftener the focus of dissipa- 
tion. This scattered population requires a great- 
er extent of roads than can be kept in any decent 
repair; hence, during several months in the year, 
they are impassable; and at all seasons, the dis- | 
tance is too great to make it profitable to trans- 
port heavy commodities, the rude produce of ag- | 
riculture, except along the banks of navigable | 
waters. 
But when the useful arts are established, in the | 
midst of a fertile country, the system of farming | 
becomes improved ; land advances in value, be- | 
| 
} 


cause all the produce of a farm finds a ready | 
market in the neighborhood, and good roads may 
be made without oppressive taxation. It is thus 
that agriculture has always flourished best, in the 
neighborhood of the arts; and commerce con- 
sisting in the exchange of the commodities of | 
one district for those of another, the histories of 
all nations demonstrate that, where objects of in- | 
terest are greatly diversified, the greater is the | 
trade of the merchant. Manufactories might 
change the nature and objects of commerce; but, 
to annihilate it, would be contrary to the experi- 
ence of all mankind. 

As the revenue of the United States is derived 
principally from the objects of foreign industry, 
it will be proper to inquire what would be the 
effects of the manufacturing system on that rev- 
enue. We will suppose that, with all the protec- 
tion that would be given to manufactories, it 
would be, nevertheless, twenty years before the 
United States could supply themselves with ev- 
erything they choose to make, or could arrive at 
that perfection, so as to equal foreign nations; 
and if the revenue on goods imported were divi- | 
ded into two parts, viz: Ist. That which arises 
from the useful arts, (which it would be proper | 
for the United States to encourage here,) and, 2d. 
That which is levied on luxuries, such as tea, 
chinaware, &c., or other manufactures, which it, 
perhaps, would be imprudent, for a series “i 





years, toattempt, it is highly probable, if not ev- 
ident, that the increasing population of the Uni- 
ted States would, in twenty years, double the 
produce of the revenue arising from the importa- 
tion of those luxuries, and make the revenue 
from that part alone, equal to the whole of the 
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present revenue. On the other hand, a heayy 
protecting duty on the useful arts would make g 
very considerable addition to the revenue for q 
few years, which would, however, be gradually 
diminishing, as manufactories were established 
throughout the country. This argument is pred- 
icated upon the stationary quality which the ex. 
penses of the Federal Government possesses, and 
on the nature of its revenue, increasing in pro- 
portion to the population. 

Nothing can be a more appropriate object of 
taxation than foreign fashions and foreign luxu- 
ries. When foreign luxuries shall have become 
more expensive, the citizens will be contented 
with more decent attire, and learn to place a 
higher value on the plain fabrics of home manu. 
facture. In a few years, the genius of Americans 
will be called forth to invent luxuries of our own, 
which are as beneficial to a country as foreign 
luxuries are injurious. 

Thus, by one operation, many advantages wi 
accrue to the nation. New sources will be lai/ 
open for the employment of capital in the inte. 
rior; the coasting trade and internal commerce 
will receive a new impulse; domestic industry 
will put to shame idleness and dissipation ; for- 
eign nations will lose their influence over ou 
councils. The fertile lands of America will rise 
to their just value, by bringing a market to th 
door of the farmer. The riches with which na- 
ture has so bountifully blessed this country, will 
be explored and brought into use, and the min- 
erals and waters of the country will be employe: 
to the purposes for which they were designed by 
the God of nature. 

Your memorialists now beg leave to state, ina 
general way, what alterations it would be neces- 
sary, in our opinion, to make on the duties on 
importation, so as to protect some of the mos! 
useful arts already established, and to encourag: 
the introduction of others; and this we do, nei- 
ther in the servile language of petition, nor with 
the presumption of dictating to the wisdom of 
Congress. 

And 1st. It is our opinion that all manufactures 


of which wood, fur, leather, horn, bone, or rags, are 


the raw materials, as they are the produce of the 
country, ought either to be prohibited, or high 
duties laid on their importation. Goods manv- 
factured from these materials are either already 
made here, or may be made as soon as the arli- 
sans are secured in their respective pursuits. 
The manufactures also, of which hemp, flax, 
cotton, and iron, are the raw materials, as they 
require great capital, a great diversity of skill 
and talents, and have, for the most part, had a 
beginning here, ought to receive all the fostering 
care of Government ; that we should not, in thes 


| expensive undertakings, have to contend with {or- 


eign goods in our own market. 

Whenever Congress shall seriously take up the 
subject of manufactures, a great number of art! 
cles will come under consideration, which are 
neither properly raw materials, in the strict seuse 
of the word, nor finished goods; such, for exam- 
ple, are iron and brass wire, sheet brass, sheet 
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copper, printing ink, types, &c., all of which are, | 
however, necessary to the completion of other 
manufactures. These, it is believed, might, some 
of them, be encouraged by premiums from the 
States; for it is known that, if once they are | 
fairly set up, and the first expense got over, a very | 
moderate duty would prevent foreign nations 
from rivalling us. 

Manufactories of the precious metals have al- 
ready been established; but it is questionable 
whether they will preserve their reputation with- 
out being assayed and stamped, as is practised in 
other nations, and whether this be within the ju- 
risdiction of Congress. 

No nation can be called independent which re- | 
lies for military or naval stores on a foreign coun- 
try, and there can be no certainty of a supply, in 
time of war, but by encouraging their manufac- 
ture in times of peace, by prohibiting all foreign 
arms and ammunition, 

Every fabric of silk may, at present, be consid- 
ered as a luxury, and, therefore, the proper sub- | 
ject of taxation; which, at the same time, would 
operate greatly in favor of the Southern States, 
‘where silk, in a few years, might be as plenty as 
in China. 

Your memorialists have forborne to say much 
on the manufacture of wool, as that article can- 
not be multiplied at pleasure, as cotton, hemp, 
and flax may. This would depend upon a com- 
bination of circumstances. The people must be 
induced jo prefer mutton and lamb to the flesh 
of hogs; and this can only be done by an atten- 
tion to the breed, and improvements in the mode | 
of pasturing those useful animals—a subject which | 
would come with more propriety from a society | 
of agriculturists. | 

Having thus submitted our case to the wisdom | 
of Congress, your memorialists must now wait, 
with anxiety, your decision; and, in whatever 
manner this great question shall be determined, 
we shall console ourselves with having brought 





it to an issue; for, after your determination, the | 


citizens will be no longer in suspense as to the 
The capi- 
talist will be able to calculate in what line he 
ought to employ his capital. Parents will judge 
what occupation will be most profitable for their 
children, And foreign artists will see the pro- 


priety or impropriety of migrating hither—points | 


which are not easily determined in the present 
state of things. All which is respectfully sub- 
mitted, &ec. 
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ned Sugars. 


on Re 


and exported to foreign ports or places, together 
with their opinion on the same. 

By “An act laying certain duties on snuff and 
refined sugar,” a duty was laid and collected of 
two cents the pound, on sugar refined within the 
United States. By the fourteenth section of the 
same act, this duty was allowed to be drawback 
on exportation, together with three cents a pound 
on account of the duties paid upon the importa- 
tion of crude sugar. At the time of making this 
regulation, the duty on crude sugar was one cent 
and a half the pound. Upon the calculation that 
two peunds of crude sugar were required to make 
one pound of refined sugar, three cents of draw- 
back were allowed on exporting the refined article, 
and to this were added the two cents paid to the 


| excise: the sum of the duty and the excise, when 


added together, making the five cents of drawback 
at that time. 

By the statute of March the third, one thousand 
seven hundred and ninety-seven, an additional 
duty of half a cent the pound was levied on brown 
sugar imported from foreign places; and by the 
fifth section of that act, there was allowed an 
additional drawback of one cent the pound on 
exported refined sugar, of domestic manufacture ; 
observing the same rate of calculating two pounds 
of crude sugar for one of refined. 

On the thirteenth day of May, one thousand 
eight hundred, Congress imposed a further duty 
of half a cent the pound on imported brown sugar, 


| and increased the drawback, in consequence there- 


of, to one cent the pound on the importation of 
domestic refined sugar. 

The whole amount of drawback, amounting 
thus to seven cents the pound, on the exportation 


| of sugar refined in the United States, was done 


away by the statute repealing the internal taxes. 
The committee find further, notwithstanding 
the repeal of the statutes, and of their parts which 
relate to the duties, excises, and drawbacks, pro- 
vided for crude and refined sugars, that the refin- 
ing of sugar at home is not wholly unprotected. 
It is known that sugar candy or crystallized sugar 
| could be imported from Asia, not only so cheap 
as to vie with West India brown, but even to be 
substituted, in many cases, for refined sugars in 
the markets of the United States. The merchants 
| who could have brought great quantities of this 
elegant form of sugar, were interrupted in their 
trade in this article, by the imposition in the sta- 
tute of March 3, 1797, of the excessive duty of 
nine cents the pound, and by the statute cf May 





DRAWBACK, 


[Communicated to the House, December 20, 1803.] 


Mr. Samvuet L. Mircuitt made the following 
report: The Committee of Commerce and Man- 
ufactures report such facts as have eccurred to 
them, on a resolve of the House, of the 9th of No- 
vember, directing them to report, by bill or other- 
Wise, whether a drawback of duties ought not to 
be allowed on sugar refined in the United States, 


13th, 1800, an additional duty of two cents and 
/one half per pound, making together eleven cents 
and one half the pound, and, of course, the almost 
entire prohibition of the importation. Thus, to 
protect the domestic refiners of sugar, the mer- 
| chants who trade to the East Indies are prohibited 
| from bringing sugar candy to the United States, 
| and the citizens at home from consuming it, but 
'at the enormous price paid for it, asa dainty,a 
| medicine, or a rarity. 
Sugar candy being thus excluded our market, 
and, of course, from competition, Congress made 
another provision for encouraging the domestic 
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sugar refinery. They imposed, by the several acts 
of August 10, 1790, of June 7, 1794, and of Janu- 
ary 29, 1795, various duties, amounting to nine 
cents, on the importation of foreign refined loaf 
sugar, and six and one half cents on all the other 
refined sugar. They refused, by the statute of 
June 5th, 1794, a drawback on the exportation of 
imported loaf and lump sugars of foreign refin- 
ery ; they forbade the importation of it altogether 
in vessels of less burden than one hundred and 
twenty tons; and they, even then, prohibited the 
admission of it in parcels of smaller quantities 
than six hundred pounds. This amounts almost 
to the proseunes of foreign refined sugar; asa 
proof of which, it may be observed that, from one 
thousand seven hundred and ninety, to one thou- 
sand seven hundred and ninety-two, the quantity 
of imported loaf sugar consumed in the United 
States, was two hundred and eight thousand five 
hundred and forty pounds; from one thousand 
seven hundred and ninety-three, to one thousand 
seven hundred and ninety-eight, it was forty-one 
thousand three hundred and thirty-seven pounds. 
In one thousand seven hundred and ninety-nine, 
and one thousand eight hundred, it was eleven 
thousand seven hundred and eleven pounds; 
which, at the rate of nine cents per pound, pro- 
duced. in the first period, eighteen thousand seven 














hundred and sixty-nine dollars of revenue: in the | 


second period, only three thousand seven hundred 
and twenty dollars; and in the last, but one thou- 
sand and fifty-four dollars. 


of September, one thousand eight hundred and 
one, there were only sixteen thousand six hundred 


and twenty-eight pounds of loaf sugar imported; | 


of which, twelve thousand seven hundred and fif- 
teen pounds were in American, and three thou- 


sand nine hundred and thirteen pounds in foreign | 


vessels. 
Under this loss of revenue from the existing 
regulations concerning sugar, it is believed, by the 


persons engaged in the refining business, that, in | 


the infantine state of this manufacture, it stands 
in need of greater encouragement. 

It will be remembered that, already, sugar candy 
and loaf sugar, from abroad, are loaded with such 
heavy duties that their prohibition operates as a 
bounty on the domestic manufacture. It will be 
recollected, too, that the duties on the refined 
sugar consumed at home, are paid by the consu- 
mer; and that, to protect the refiners of sugar in 
the United States, Government have adopted 
measures that have considerably lessened the rev- 
enue on that article; and, by removing foreign 
competition, enhanced the price to the domestic 
consumer. 

Still it is inquired whether the drawback ought 
not to be allowed on the exportation of refined 
sugars of our own manufacture? 

here are two difficulties attending this, arising 
from the acquisition of Louisiana. 

The first is, that already four thousand and five 
hundred casks of sugar, weighing half a ton each, 
estimated to be worth three hundred and two 
thousand and four hundred dollars, are prepared 


From October the | 
first, one thousand eight hundred, to the thirtieth | 


Drawback of Duties on Refined Sugars. 


| 


} 
| 








and exported annually from New Orleans, and its 
vicinity. By annexing this territory to the United 
States, this quantity of sugar, or a ratable pro. 
portion of it, will come into the States, and prob- 
ably be refined. It would be unreasonable to pay 
a drawback upon sugar which had never paid a 
duty. Under an improved cultivation, the coun- 
try lving between the river Iberville and the city 
of New Orleans may be made additionally pro- 
ductive of sugar cane; it is supposed that a tract 
of ninety miles in length, and three quarters of a 
mile in breadth, on both sides of the Mississippi, 
will be turned into sugar plantations, and yield, 
annually, twenty-five thousand hogsheads of sugar, 
and twelve thousand puncheons of rum. This 
quantity, thrown into our market, may be con- 
templated as good stock for our refiners to work 
upon. 

The second difficulty is, that a refinery of sugar 
has been, for some time, established at New Or- 
leans, which is said to produce two hundred thou- 
sand pounds of loaf sugar annually. This branch 
of manuafacture may be expected to increase there, 
as the quantity of sugar increases, and as capital- 


ists and men of enterprise go into the business, | 


By performing the operation of refining near the 
place where the sugar is raised, much of the ex- 
pense of transportation will be saved, by carrying 
the wrought rather than the raw article to a dis- 
tant or a foreign market. And to accomplish the 
object, which the refiners in the United States have 
in view, it would be necessary to prohibit the im- 
portation of refined sugar from Louisiana; and to 
avoid paying the amount of a drawback upon 
sugars that have never paid duties, it will be ne- 
cessary for the economy of Government, and the 
security of the treasury, to distinguish those o/ 
Louisiana from others of foreign production. 

It would appear, from this examination of facts, 
that sugar refining has been more favored by Gov- 
ernment than, perhaps, any branch of domestic 
manufacture. ‘The diminution of 17,735 dollars 
in the revenue, heretofore derived from imported 
loaf sugar, indicates the amount of a virtual boun- 
ty annually paid to encourage the business. 

It may be questioned whether a drawback ought 
to be allowed on the exportation of domestic re- 
fined sugar, unless the duties were lessened on the 


‘importation of sugar candy and foreign refined 


sugar. While the prohibitory duties exist on the 
latter articles, the demand for Fredish [United 
States] refined sugar, in foreign markets, may raise 


| the price of the article, so as sensibly to affect the 


consumer of refined sugar at home. 

This rise of the price of refined sugar at home 
and abroad, will, of course, raise the price of brown 
or crude sugar in our home market; and by the 
competition between the refiners and the house- 
keepers, muscovado sugar itself must be paid for 
at a dearer rate by the citizens, at large, who 
consume it. Thus the trade will be in danger o! 
being engrossed by the refiners, who, without pay- 
ing any revenue to Government, raise the price o! 
loaf, lump, and brown sugar, to the consumer. 

A good reason does not occur to the committee, 
wherefore both the treasury of the nation, and the 
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ockets of the individual citizens, should be sub- 
jected to greater payments than at present, for 
promoting the refinery of sugar; and particularly, 
as the extension of the laws of the United States 
to Louisiana, presents this subject in an aspect 
diferent from any in which it has been viewed 
before. 

The plain principle on which drawbacks are al- 
lowed, is that the identical article imported, shall 
be exported according to law. If they are grant- 
ed upon articles that have undergone a remarkable 
chemical or mechanical alteration, then they ought 
to be allowed on all exported cordage formed from 
imported hemp, on exported rum, distilled from 
imported molasses, and on garments made at the 
slop shops, and otherwise from imported cloth, and 
afterwards carried abroad. 

In the case of sugar, the committee is inclined 
to think, that the operation of refining has already 
been patronised to as great an extent by Govern- 
ment as is consistent with political economy and 
public good ; and under that conviction, they sub 
mit to the House their opinion— 

Thatit would be improper, at this time, and under 
existing laws and regulations, to allow a draw- 
back upon the exportation of domestic refined 
sugar. 


SINKING FUND. 


[Communicated to the Senate, February 6, 1804.] 
Wasuineaton, Feb. 4, 1804. 
The Commissioners of the Sinking Fund re- 
spectfully report to Congress as foliows: That 
the measures which have been authorized by the 
board, subsequent to their report, of the 5th Feb- 
ruary, 1803, so far as the same have been com- 
pleted, are fully detailed in the report of the Sec- 
retary of the Treasury, to this board, dated the 
third day of the present month, and in the state- 
ments therein referred to; which are herewith 
transmitted, and prayed to be received as part of 
this report. 
JOHN BROWN, Pres’t of Senate. 
J.MADISON, Sec’y of State. 
A. GALLATIN, Sec’y of Treasury. 
LEVI LINCOLN, Alt’y Gen. of U.S. 


The Secretary of the Treasury respectfully re- 
ports to the Commissioners of the Sinking Fund: 


That, at the close of the year 1801, the unex pended 
balance of the disbursements, made out of the Trea- 
sury, for the payment of the principal and interest 
of the public debt, which was applicable to payments 
falling due after that year, as ascertained by ac- 
counts rendered to the Treasury Department, (as 
will appear by statement A) amount- 
edto - - - - - - $1,085,907 60 

That, during the year 1802, the follow- 
ing disbursements were made out of 
the Treasury, on account of the prin- 
cipal and interest of the public debt, 

Viz: 
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lL. There was paid on account of the 
reimbursement and interest of the 
domestic funded debt, the sum of _ - 

2. On account of domestic loans obtain- 
ed from the Bank of the United 
States, viz: 

On account of the prin- 
cipal pi ne - $1,290,000 00 

On account of interest - 162,025 00 


4,618,021 39 


1,452,025 00 
3. On account of the domestic unfunded 
debt, viz: 
On account of debts due to foreign offi- 


cers, - - - 7,994 92 
On account of certain 

parts of the domestic 

debt - - - 14,966 84 


22,961 76 


4, On account of the 
principal and interest 
of the Dutch debt, in- 
cluding repayments in 
the Treasury - - 3,359,992 03 

Amounting altogether, to——— 

As will appear by the annexed list of 
warrants B. 

Which disbursements were made out of 
the following funds, viz: 

1. From the funds contituting the annual 
appropriation of $7,300,000 00, for 
the year 1802, viz: 

From the fund arising from interest on 
the debt transferred to the Commis- 
sioners of the Sinking Fund, as per 
statement annexed to last year’s re- 
port, marked B, - 326,449 92 

From the fund arising 
from payments into 
the Treasury of debts 
which originated un- 
der the late Govern- 
ment, as per statement 
annexed to last year’s 
report, marked C,_ - 

From the fund arising 
from dividends on the 
capital stock, which 
belongedeto the Unit- 
ed States, in the bank 
of the said States, as 
per statement annex- 
ed tolast year’s report, 
marked D - - 

From the fund arising 
from the sale of pub- 
lic lands, being the 
amount of moneys 
paid into the Treasu- 

ry,in the year 1802, 
as per statement an- 
nexed to last year’s 
report,marked E~ - 
From the proceeds of 
duties on goods,wares, 
and merchandise, im- 
ported, and on the 
tonnage of ships and 
vessels - - - 


9,453,000 18 





888 79 


33,960 00 


179,575 52 


6,759,125 77 





7,300,000 00 
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wares, and merchandise, imported, 
and on the tonnage of ships or ves- 
sels, advanced in part and on account 
of the annual appropriation of $7,- 
300,000, for the year 1803 - - 
3. From repayments in the Treasury, 
on account of remittances purchased 
for providing for the foreign debt, as 
will appear by the statement E, viz : 
Repayment of the pur- 


chase money - - 109,120 
Damages and _ interest 
recovered - - 10,472 78 


4. From the proceeds of two thousand 
two hundred and twenty shares of 
the capital stock of the Bank of the 
United States as per statement an- 
nexed to last year’s report, marked F 


119,592 78 | 
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745,807 40 


1,287,600 00 
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ed from the Bank of the United 
States, viz: 
On account of the princi- 
pal - - - - 500,000 00 
On account of theinterest 82,000 00 





582,000 00 

3. On account of the do- 
mestic unfunded debt, 
viz: 

On account of debts due to 
foreign officers - - 

On account of certain parts 
of the domestic debt - 


12,123 31 


12,073 43 
————- 24,196 74 

4. On account of the principal and in- 

terest of the foreign debt, including 

repayments in the Treasury - - 2,153,348 17 


7,327,721 59 





Amounting altogether, to - - 


As will appear by the annexed list of warrants, G. 


$9,453,000 18 | Which disbursements were made out of the following 


funds, viz: 


That of the above-mentioned disbursements, together | 1, From the funds constituting the annual appropriation 
with the above-mentioned balance, which remained 
unexpended on the Ist January, 1802, and, amount- | From the fund arising from interest on 


ing altogether, to - . e 


$10,538,907 78 


Ten millions five hundred and thirty-eight thousand 
nine hundred and seven dollars and seventy-cight 
cents, have been accounted for in the following man-| From the fund arising 


ner, viz: 


1, There was repaid in the Treasury, during the year 
1802, on account of protested bills or advances made 
for contracts, which were not fulfilled, as appears by | 


the above-mentioned statement E, a 
sum of - - - - - - 

2. The sums actually paid during the 
same year, to the payment of the prin- 
cipal and interest of the public debt, 
as ascertained by accounts rendered 
to the Treasury Department, amount 
to seven millions seven hundred and 
seventy-two thousand eight hundred 
and fifty-four dollars and seventy 
cents, viz : 

1, Paid in reimbursement of the princi- 
pal of the public debt - - 

2. On account of the interest and char- 
gesonthe same - - - - 





109,120 00 


3,638,744 63 


4,134,110 07 | 





7,772,854 70 


As will appear by the statement D. 

3. The balance remaining unexpended 
at the close of the year 1802, and 
applicable to payments falling due af- 
ter that year, as ascertained by ac- 
counts rendered to the Treasury De- 
partment, amounted to (as will ap- 
pear by the statement F’) . - 


10,538,907 78 











That, during the year 1803, the following disbursements 
were made out of the Treasury, on account of the prin- 


cipal and interest of the public debt, viz: 
1. There was paid on account of the re- 
imbursement and interest of the do- 
mestic funded debt, asum of - - 
2. On account of domestic loans obtain- 


2,656,933 08 


4,568,176 68 


of $7,300,000, for the year 1803, viz: 


the debt transferred to the Commis- 
sioners of the Sinking Fund, as per 
statement N- - - 401,355 05 


from payments into 
the Treasury, of debts 
which originated un- 
der the late Govern- 
ment, as per statement 
Oo - - - - 
From the fund arising 
from the sales of pub- 
lic lands, being the 
amount of moneys 
paid into the Treasu- 
ry, in the year 1803, 
as per statement P - 
From the proceeds of 
duties on goods,wares, 
and merchandise, im- 
ported, and on the 
tonnage of ships or 
vessels - - - 
Amounting altogether, to 


Whichsumof_ - - 
Together with the sum 
advanced during the 
year 1802, on account 
of the appropriation 
for the year 1803, and 
amounting, as above 
stated, to - - - 


135 46 


158,949 65 


5,993,752 44 








6,554,192 60 
6,554,192 60 


745,807 40 








Make, in the whole, for 
the year 1803, thean- 
nual appropriation of 7,300,000 00 








2. From the proceeds of duties on goods, 
wares, and merchandise, imported, 
and on the tonnage of ships or ves- 
sels, advanced in part, and on ac- 
count of the annual appropriation for 
the year 1804 - - - - 


758,236 40) 
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3. From repayments in the 1 ‘reasury lions at the Ti reasury, in s thee canal of stock to 

on account of remittances purchased the Commissioners of the Sinking Fund, in trust 


for providing for the foreign debt, 
and of advances made to Commis 
sioners of loans, as will appear by the 
statement I, viz: 

Repayment of the purchase 
money, and advances - 13,117 48 


Damages and interest recov- 
ered - . - - 2,218 00 


for the United States. upon the reimbursement of 
the foreign debt, in the year 1802; and includes, 
also, the sum of six thousand three hundred and 
fifty- -nine dollars and twenty cents, being the ag- 
gregate of the several species of stock transferred 
in the year 1803, in payment for public iands. 
All which is respectfully submitted. 
ALBERT GALLATIN, 
Secretary of the Treasury. 
Treasury Department, Feb. 3, 1804. 
A. 
Statement of the provision made before the 1st Jan- 


the year 1803, for that object, as will uary, 1803, for the payment of the principal and 

appear by statement G - 3 4,957 11 | interest of the public debt falling due after the year 

: Rue cel tats Si | RO 

7,327,721 59 | . On account of the foreign debt. 
. Cash in the hands of the commissioners at Amster- 
| a and Antwerp, on the 3lst December, 1801: 

ance of - a as ‘ “ 2,656,933 08 Guilders. Dolls. Cts. 
Which remained unexpended at the a oe 
close of the year 1802, and with a piggies argent 

further sum arising from profits made No.13,824 & 14,359 1,508 14 02(a) 


on remittances made to Holland, by In Amsterdam, trans- 
ferred by the com- 


wa 15,335 48 
4, From the moneys appropriated by 
law, for paying commissions to agents 
employed in the purchase of remit- 
tances for the foreign debt, being the 
amount paid at the Treasury, during 


That the above-mentioned disburse- 
ments, together with the stated bal- 


the way of London, which is esti- ake ; 
mated ot J ‘ . : 5 11,200 00; missioners during 
| the year 1802, from 
9.995.854 67| the account of Gov. 
9,995,8% 


Morris to the credit 
of Dutch debt, being 
the balance of asum 
formerly remitted for 





And amounting altogether, to nine millions nine hun- 
dred and ninety-five thousand eight hundred and 
fifty-four dollars and sixty-seven cents, will be ac- | paying the interest 
counted for in the next annual report, in conformity | eis the debt des te 
with the accounts which shall then have been ren- | foreign officers 41,787 10 08 
dered to the Treasury Department. 

That, in the meanwhile, the manner in which the said | 
sum has been applied, is, from the partial accounts 
which have been rendered, and from the knowledge 
of the payments, intended to be made both in Hol- 
land and in America, estimated as follows, viz: 

1, The repayments in the Treasury 





43,296 04 10 
| Deduct balance due to 
C. J. M. De Wolf, 
in Antwerp, - - 1,432 00 00 


41,864 04 10 


have amounted, as by the above-men- At 40 cents.is - 16,745 69 
tioned statement I, to - ao arene 13,117 48 | 9 Amount of remittances paid for at 
2 The sums actually applied, during | the treasury and remitted to the 
the year 1803, to the payment of the | commissioners on or before the 21st 
principal and interest of the public | December, 1801, which are credited 
debt, are estimated as follows, viz: | by the commissioners in their ac- 
Paid in reimbursement of the principal | count for 1802 $2,240,523 04(b) 
ofthe public debt —- 4,528,196 74 | Which remittances cost only $888,- 
Paid on account of inter- | 065 64, but, at 40 cents, is - 896,209 28 
est and charges on the | 3. Amount of payment, made at the 
same - - - 3,903,144 11 _| treasury before the 31st December, 
Amounting, altogether, to ——————_ 8,431,340 85 1801, for remittances which have 
As will appear by the estimate , K. | been protested for non-payment, on 
3. The balance remaining unexpended | secount of contracts not fulfilled 
at the close of the year 1803, and ap- | and on that day not repaid ati 
plicable to payments falling due after | the treasury, ~ . ” - 153,120 00 (e) 
that year, is estimated, as per esti- | 4. Advances made to G. Simpson and 


mate L,at - . ? . - 1,551,396 34 P. R. Dalton, agents for purchas- 


ing bills of exchange, unexpended 
$9,995,854 67 67 | on 31st elanhees, 1068: ' ° 20,961 40 
| II. From which deduct, on account 
That no purchases of the debt of the United | of the domestic debt, viz: 
States have been made since the date of the last ' ‘The balance on 31st December, 1801, 
report to Congress. | in the hands of deceased commis- 
And that the statement M exhibits the opera-| — sioners of loans, is $3,393 99 
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acting ditto - - 
Overpaid to Bank of 
United States be- 
yond the dividends 
payable at the Trea- 
CMF: ie fen oe 


1,196,390 16 


95 88 


1,999,880 03 
The demands unsatisfied on the same 
day, on that account, were, viz: 
Dividends payable by the Commis- 
sioners of Loans, including that due 
on Ist January, 1802, and exclu- 
sively of unclaimed dividends no 
longer demandable at their of- 
fices  - - - 1,178,863 59 
Unclaimed dividends 
payable at the T'rea- 


sury - - ~ 22,126 59 
Balance due to the late 

Commissioner of 

Loans for Georgia 18 62 


1,201,008 80 

Balance due on account of domestic 

debt - . - . - - 1,128 77 
Amount advanced in anticipation of 


payments for the public debt - 1,085,907 60 








Nores to Statement A. 


(a) In the account of the Commissioners for the year 
1801, as settled at the Treasury, per report 13,824, 
a balance is stated in favor of the United States, of 
guilders : - - - - 57,631 16 15 
In their account for the year 1802, as 
settled at the Treasury, per report 
No. 14,359, they are charged for trans- 
actions antecedent to 1802, with a 
further sum of - : - 


6,146 14 03 
63,778 11 02 
From which deducting an item for divi- 

dends on stock sold, only suspended 

for want of vouchers, and amounting 

to - - : - - - - 62,269 17 00 
Leaves the balance, as per statement B- 1,508 14 02 
The Commissioners, in their account for 

1801, had stated a balance due to 


them by the United States, of - 19,676 15 00 








Making a difference of - - 21,185 09 02 














Which difference consists of the following items, viz: 
Overcharge of one-half per cent. on their charges for 

negotiating the loan of 3,000,000 guilders, of Ist 

January, 1794—guilders - - 15,000 00 00 
Interest charged by them on saidsum 2,679 09 00 
Amount of a bill paid to them on ac- 

count of the Dutch debt, and by them 

erroneously credited to the Depart- 


ment of State . - - - 3,000 00 00 
Interest on the said sum - - - 467 05 03 | 
Commission overcharged on payment 

of interest on Dutch debt - - 38 14 15 

Guilders - - - 21,185 09 02 
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(6) This sum, which makes part of the sum oj 
5,009,985 02 08 accounted for by the Commissioners; 
during the year 1802, as per their account for tha; 
year, settled at the Treasury, (report No. 14,359.) 
consists of the following items, viz: 

Guilders, - 814,364 00 at 39 cents, 


$317,601 9 
1,426,159 04 at40 « 


571,463 68 
| 


888,065 64 


2,240,523 04 cost - - 











(c) This sum consists of the following particulars: 


Yet in suit. 
Bill purchased from Pragers 


& Co. in 1798, guilders 120,000 $48,000 
Ditto from A. Brown in 1801 60,000 24,000 


Repaid in 1802. 
Dittofrom D. Harris “ 35,000 14,000 
DittofromJ.Burrall «“ 10,000 4,000 
Ditto do do “ 8,000 at 39 cts. 3,120 
Advance to J. and R. Waln, on account of a 
contract for paying moneys in Amsterdam, 


not fulfilled in 1801, - : - - 60,000 


JOSEPH NOURSE, Register 
Treasury DEePpaRTMENT, 
Register’s Office, Feb. 1, 1804. 





STATE OF THE FINANCES. 


[Communicated to the Senate, November 21, 1804.) 


In obedience to the directions of the act supple- 
mentary to the act, entitled “An act to establish 
the Treasury Department,” the Secretary of th 
Treasury respectfully submits the following re- 
port and estimates: 


Revenue. 


The net revenue arising from duties on mer- 
chandise and tonnage, which accrued during thi 
year 1802, and on which the estimates of last year 
were predicated, amounted, as will appear by the 
statement A, to $10,154,000. The net revenu 
arising from the same source, which accrued du- 
ring the year 1803, has amounted, as appears by 
the same statement, to $11,306,000: and it is as- 
certained that the net revenue which accrued du- 
ring the three first quarters of the year 1804, consid- 
erably exceeds that of the corresponding quarters 
of the year 1803. Without drawing any inferenc: 
from the increase of the present year, an increas’ 
which must be ascribed to the situation of Eu- 
rope, and will, eventfally, be diminished by sub- 
sequent re-ex portations, that branch of the revenue 
may, exclusively of the Mediterranean fund, be 
safely estimated at $10.730,000, which is the ave- 
rage of the two years 1802 and 1803. The actual 
payments in the Treasury, on account of thos 
duties, during the year ending on the 30th of Sep- 
tember last, amount nearly to the same sum; and 
there is no reason to suppose that the receipts o! 
the ensuing, will fall short of those of last year. — 

The statement B exhibits, in detail, the several 
species of merchandise, and other sources, from 
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which that revenue was collected, during the | 6. Reserved out of the Mediterranean 


year 1803. bs 

It also appears that the revenue arising from 
the sales of public lands is gradually increasing. 
The statement C shows that, exclusively of the 
September sales at Cincinnati, three hundred and 
fourteen thousand acres have been sold during the 
year ending on the thirtieth of September last. 
The proceeds of those sales, calculated on the 
supposition that every purchaser will be entitled 
to the discount allowed in case of prompt pay- 
ment, would yield five hundred and fifteen thou- 
sand dollars. And, notwithstanding the difficul- 
ties which exist in drawing into the Treasury the 
moneys collected by the receivers of the remote 
land offices, it is believed that the actual receipts 
from that source will, for the ensuing year, ex- 
ceed four hundred and fifty thousand dollars. 

The permanent revenue of the United States 
may, therefore, including the duties on postage, 
and other small incidental branches, be computed 
at eleven millions two hundred thousand dollars. 

And the payments in the Treasury, during the 
year 1805, on account of the temporary duties 
which constitute the “ Mediterranean Fund,” are 
estimated at five hundred and fifty thousand dol- 
lars; making, in the whole, for the probable re- 
ceipts of that year,a sum of - - $11,750,000 


Expenditures. 


The expenses of the year 1805, which must be 
defrayed out of that year, consist of the follow- 
ing items: 

1, The annual appropriation of eight 

millions of dollars, forthe payment 

of the principal and interest of the 

public debt; of which near $3,700- 

000 will be applicable to the dis- 

charge of the principal, and the re- 

sidue to the payment of interest $8,000,000 
2. For the Civil Department, and all 

domestic expenses of a civil na- 

ture, including military pensions, 

the light-house and mint estab- 

lishments, and the expenses of sur- 

veying public lands - - - 
3. For expenses incident to the inter- 

course with foreign nations, includ- 

ing the payment of awards under 

the seventh article of the British 

Treaty, and the permanent appro- 

priation for Algiers - - - 
4. For the Military and Indian De- 

partments, including the perma- 

nent appropriation for certain In- 

dian tribes - - - - - 
5. For the Naval Establishment, viz. 

annual appropriation charged to 

the ordinary revenue - $650,000 
Extraordinary expenses of 

last expedition to Trip- 

oli, which will be paya- 

ble inthe year 1805, and 

are chargeable to the 

Mediterranean fund - 590,000 


952,000 


294,000 
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954,000 


1,240,000 


fund, for meeting other extraordi- 
nary expenses, which may be in- 
curred under the act constituting 


the fund - - - Thre 100,000 


Making, altogether- - 11,540,000 
And deducted from the revenue of - 11,750,000 


210,000 








Leavesasurplusof- - 





Mediterranean Fund. 


The sum which may probably be received dur- 
ing the year 1805, on account of that fund, and 
the payments during that year, which will ulti- 
mately be charged to the fund, are included in 
the preceding estimate of receipts and expendi- 
tures; but it is necessary to give a distinct view 
of the whole amount of revenue and expenses un- 
der that head. 

The value of merchandise paying duties ad va- 
lorem, which was imported in the year 1802, 
amounts, after deducting the exportations of the 
same year, to $31,706,000. The value of the same 
description of merchandise, imported in the year 
1803, amounts to $34,370,000. The additional 
duty of two and a half per cent. on that descrip- 
tion of imported articles, constitutes the Mediter- 
ranean Fund, and calculated on the average im- 
portations of the two years, would have yielded, 
annually, $826,000. But several articles, which, 
in the years 1802 and 1803, paid duties ad valo- 
rem, having, in lieu thereof, been charged with 
specific duties, by an act of last session, are not 
liable to the additional duty of two and a half per 
cent. Although the value of those articles can- 
not be precisely ascertained, it is believed that the 
deduction, on that account, will not amount to 
$50,000, and the proceeds of the additional duty 
may be computed at the annual sum of $780.000; 
and for the eighteen months commencing on the 
first of July, 1804, and ending on the 31st of De- 
cember, 1805, at $1,170,000. The expenses au- 
thorized under the act constituting the fund, have 
been predicated on that estimate, and apportioned 
in the following manner: 

1. For the Navy Department, (in addition to 
the annual appropriation of $650,000,) viz: 
There had been advanced, from the or- 

dinary revenue, pricr to the 30th of 

September, 1804 - - - - $350,000 
A further payment will be made before 

the first of January, 1805, of - - 
To be paid during the year 1805, on 

account of this fund, as stated under 
the fifth item of expenditures for the 
year 1805 - - - - - 


130,000 


590,000 
1,070,000 


2. Reserved for other extraordinary 
expenses, which may be incurred for 
the same object, being the sixth item 
of expenditures for the year year 
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ee 


1,170,000 


' 
} 
. 
$s 

1% 

& 
= 
gg 
; 
i 








1491 


—— 


APPENDIX. 


State of the Finances. 


1499 


=p 





Those duties began to operate on the first day 
of July last; but, as they are payable six, eight, 
nine, ten, and twelve months after the importa- 
tion, no part will be paid in the Treasury during 
the present year; and a sum of only $550,000 is 
expected to be received in the course of the year 
1805. For that sum only, credit has been taken 
in the general estimate of receipts for that year ; 
whilst a part of the $1,170,000, chargeable to the 
fund, has already been expended, and the rest is 
included in the preceding estimate of expenses for 
1805. The difference, amounting to $620,000, 
will, at the end of the next year, consist of out- 
standing bonds, payable in 1806. And, if the ad- 
ditional duty should, as well as the extraordi- 
nary expense for which it is appropriated, cease 
at that time, that outstanding balance will, as 
it is collected, replace in the Treasury the sum 
advanced for the ordinary revenues, in anticipa- 
tion of the proceeds of the fund. For it is hoped 
that the situation of the Treasury will render it 
unnecessary to recur to the authority given by 
the act, to borrow on the credit of the fund. 


Balance in the Treasury. 


The greater part of the balance of $5,860,981 
54, which, on the 30th day of September, remain- 
ed in the Treasury, was, in the last year’s report, 
considered as applicable to the payments of ex- 
traordinary demands, therein stated. 

As no payment has been made on that account 
during the last year. besides the first instalment 
of $888,000 due to Great Britain, nor any other 
extraordinary expense has been discharged, than 
the advance of $350,000, in anticipation of the 
Mediterranean Fund; the balance remaining in 
the Treasury on the 30th September, 1804, still 
amounted to $4,882,225 11. That sum, together 
with the estimated surplus of revenue for the sum 
advanced from the ordinary revenue to the Medi- 
terranean Fund, and the arrears of the direct tax 
and internal revenues, may still be considered as 
sufficient to discharge the balance of $1,776,000, 
due to Great Britain ; the loan of $200,000 due to 
Maryland; and $2,600,000 on account of the 
American claims assumed by the French con- 
vention. As the greater part of those demands 
will be paid in the course of the year 1805, the 
balance will not, probably, at the end of that year, 
exceed the sum which it is always expedient to 
retain in the Treasury. 

Public Debt. 

It appears, by the estimate D, that the payments 
on account of the principal of the public debt, 
have, during the year ending on the 30th Sep- 
tember last,amounted to- - $3,652,887 15 





And during the three years and a 

half, commencing on the first 

day of April, 1801, and ending 

on the thirtieth day of Septem- 

ber, 1804,t0 - - -  - $13,576,891 86 

During the same period, a new debt of thirteen 
millions of dollars has been created by the pur- 
chase of Louisiana, viz : 


Six per cent. stock, issued in con- 
formity with the convention - $11,250,000 op 
Amount of American claims as- , 
sumed by the convention, and 
for the payment of which au- 
thority has been given to obtain 
aloan; two millions thereof be- 
ing already provided for, out of 
the surplus specie in the Treas- 
ury - er Te - - = 1,750,000 09 
ee | 


13,000.000 4 








Another view of the subject may be given, iy 
the following manner: 

The balance in the Treasury 
amounted, on the first day of 
April, 180l,to- - -— - 

And on the thirtieth September, 
1804,to - - - - - 


$1,794,044 9; 
4,882,225 1; 


—__ 


3,088,180 2¢ 





Makinganincreaseof-  - 
From which deducting the pro- 
ceeds of the sales of the bank 
shares - - - - - 1,287,600 0 


————ees 





Leaves for the increase arising 
from the ordinary revenue —_ - 
From the Ist day of April, 1801, 

to the 30th of September, 1804, the 

following debts, which originated 
prior to that period, have been dis- 
charged: 

1, Payment on account of the do- 
mestic and foreign debt,as above 
stated = - - - - 

2. First instalment of the sum pay- 
able to Great Britain, “in sat- 
isfaction and discharge of the 
money which the United States 
might have been liable to pay, 
in pursuance of the provisions 
of the sixth article of the Treaty 
of 1794” - - - - - 


1,800,580 9 


13,576,891 


888,000 0) 


—— 


16,265,472 12 





Making altogether - - 

And from which, deducting fif- 
teen millions, being the purchase 
money of Louisiana - - 15,000,000 oi 


1,265,472 12 





Leaves - - - 

A difference of more than twelve hundred thou- 
sand dollars in favor,of the United States. 

It may be added that, if the revenue shall 

during the ensuing year, prove, as is not improba- 

ble, more productive than has been estimated, the 


surplus will be applied towards the payment of 
the above-mentioned sum of $1,750,000, yet un- 


provided for, on account of the American claims, 
and will, so far, diminish the amount of the loan 
authorized for that object. 

_ From the preceding statements and estimates, 
it results that the United States have, during the 
period of three years and a half, ending on the 
30th September last, discharged a larger amount 
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atension of Duty Bonds. 





= ——— Se ————— - ees aa 
of principal of their old debt, than the whole/ of the credits allowed for the payment of such 
),000 og amount of the new debt, which has been or may | duties by the said act, but, at the same time, offer- 


ing, in the said suit, to pay the duties in question 
therein, at such times as should be directed by 
the said court, which suit is still depending and 
undetermined; and your petitioners hoped that 
the mode so adopted, of settling the construction 
of the said act, if there existed any doubt concern- 
ing it, would have been deemed proper, and that 


be created in consequence of the purchase of Lou- 
isiana; and that their existing and growing resour- 
ces will, during the ensving year, be sufficient, after 
defraying the current expenses of the year, and 
paying more than $3,750,000, on account of the en- 
gagements resulting from the French and British 
Conventions, to discharge a further sum of near 


{000 09 three millions and seven hundred thousand dollars | a judicial decision thereon would be regarded as 
—— of the principal of the public debt. regulating the subsequent practice under the 
000 04 All which is respectfully submitted. same. But your petitioners have since been in- 
=. ALBERT GALLATIN, formed that some application or representation 


on this subject has been made to your honorable 
body, and that, in consequence thereof, a bill hath 
been introduced in the honorable the House of 
Representatives, proposing to alter or limit the 
terms of credit on goods imported into the United 
States from all places on the continent of South 
America, situated north of the equator, to the 
periods of credit allowed for duties on goods im- 
ported from the West Indies. Your petitioners 
cannot but view the limitation proposed by the 
said bill as particularly injurious to their interest, 
and to the prosperity of a trade, already extensive, 
and in which a large portion of citizens of the 
United States are engaged; and your petitioners 
beg leave to represent, as an important considera- 
tion in favor of the periods of credit which they 
consider to be well established by the act above- 
mentioned, that the voyages to the usual places 
of trade on the continent of South America; al- 
though north of the equator, are generally as long, 
and as difficult and expensive, as the ordinary 
course of voyages to Kurope; that, in the appre- 
hension of your petitioners, the principal object 
or reason of allowing a credit in the payment of 
duties on foreign imports is to enable the mer- 
chant, out of the proceeds of the sales of the goods 
imported, to reimburse himself the amount of 
such duties before they become payable; that, 
without a credit of sufficient length to answer 
this end, it can be of little importance whether 


ven, ip Secretary of the Treasury. 
Treasury DepARTMENT, 
November 19th, 1804. 


EXTENSION OF DUTY BONDS. 


[Communicated to the Senate, January 17th, 1805.] 


To the Honorable the Senate and House of Represen- 

tatives of the United States in, Congress assembled, 

300 ay the petition of the subscribers, merchants, residing 
in the city of New York, respectfully showeth : 

That your petitioners are concerned in trade 

80 2 and navigation, to a considerable extent, be- 

tween the port of New York and different ports 

on the continent of South America; that, by the 

act, entitled “An act to regulate the collection of 

duties on imports and tonnage,” the terms of cre- 

dit allowed for the payment of duties imposed on 

all * goods, wares, and merchandise, (other than 

Wines, salt, and teas) imported from any other 

91 place than Europe or the West Indies,” are as 

follows: one half of such duties payable in six 

months, one quarter in nine months, and the 

other quarter in twelve months from the date of 

each respective importation, as by the said act, to 

which your petitioners refer, may more fully ap- 

pear; that, by a construction of the said act, 

adopted by the collector of the port of New York, 


ny 


10 00 which appears to your petitioners to be evidently | any credit be, at all, given: for, if the amount of 
ee founded in mistake, and which they are advised | the duties are required to be paid before they can 
2 19 by counsel is certainly incorrect, your petitioners | be realized from the proceeds of the imports on 


conceive that they have been much aggrieved by 


I which they are charged, it imposes on the mer- 
being obliged to give bonds to the said collector 


chant the necessity of employing his capital, or a 


— ve > 
Z iW — 
_ Or — 
& —_ x 
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ND 





0 00 for the payment of such duties, on goods imported } part of it, for the discharge of such duties, instead 
eeeine from the continent of South America, the one| of applying to that object the proceeds of such 
2 19 half in three months, and the other thalf in six| imports. This would operate as a tax upon his 
om months, and to pay such duties, accordingly, as| capital, and would necessarily tend to cramp 
hou: in the case of goods imported from the West | and embarrass the negotiations of trade, and, con- 

Indies; that your petitioners are credibly in-| sequently, instead of increasing or aiding the 
hall formed, and believe, that a different construction | revenue, would diminish its receipts. Your peti- 
oba- of the said act, in this respect, has prevailed in| tioners, therefore, apprehend that the true inter- 
the several other ports of the United States, and the | ests of the merchant and of the Government are, 
t of terms of credit, first above-mentioned, alluwed, | in this respect, the same, and that, considering the 
un- which your petitioners believe is obviously the | heavy duties already imposed on imports in gen- 
ims, | intent and meaning of the said act; that some of | eral, it would be just as well as politic to allowa 
loan | your petitioners have, at length, resisted the pay- | sufficient time of credit to enable the merchant to 

ment of the said duties at the periods claimed by | pay such duties out of the proceeds of the goods 
tes, the said collector of the port of New York, and|on which they are charged. Your petitioners 
the have commenced a suit in the circuit court of the| also conceive that such credit, while it is at all 
the United States, in equity, for the district of New| times important to the merchant, cannot, when 


unt York, in order to obtain a judicial determination | once in operation, prove, in any respect, material 
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or detrimental to the revenue; and, in conformity 
to these ideas, your petitioners are also of opinion, 
and such they believe to be the opinion of a large 
majority of this and other ports of the United 
States, that the periods of credit allowed on 
goods imported from the West Indies are too 
short and injurious to that trade. And your pe- 
titioners are convinced, from experience, that the 
trade with the continent of South America cannot 
be carried on, without great disadvantage, except 
upon terms of credit for the pra of duties 
equally beneficial with those which they conceive 
themselves at present entitled to by law, an 
they therefore humbly pray that your honorable 
body will not pass any act to limit or curtail such 
such credit. And your petitioners, &c. 
New York, January 9th, 1805. 


| the same - - 


SINKING FUND. 


[Communicated to the Senate February 5, 1805.] 


The Commissioners of the Sinking Fund re- 
spectfully report to Congress as follows: 

That the measures which have been authorized 
by the Board subsequent to their report of the 
4th of February, 1804, so far as the same have 
been completed, are fully detailed in the report of 
the Secretary of the Treasury to this Board, dated 
the fourth day of the present month, and ia the 
statements therein referred to, which are herewith 
transmitted, and prayed to be received as part of 
this report. 

A. BURR, President of Senate. 

J. MARSHALL, Chief Justice U. 8. 

A. GALLATIN, Sec’y Treasury. 
Wasuincoton, Feb. 5, 1805. 





The Secretary of the Treasury respectfully reports | 


to the Commissioners of the Sinking Fund: 


That the balance remaining unexpended at the close of 
the year 1802, and applied to payments falling due 
after that year, which balance, as appears by the 
statement F, annexed to the last annual report, 
amounted to two millions six hundred and fifty-six 
thousand nine hundred and thirty-three dollars and 
eight cents, - : - - - $2,656,933 08 

Together with the disbursements made 
during the year 1803, out of the Trea- 
sury, on account of the principal and 
interest of the public debt, which dis- 
bursements, as appears by the state- 
ment G, annexed to the last annual 
report, amounted to seven millions 
three hundred and twenty-seven thou- 
sand seven hundred and twenty-one 
dollars and fifty-nine cents - - 


o 


7,327,721 59 
And amounting altogether to nine mil- 

lions nine hundred and eighty-four 

thousand six hundred and fifty-four 

dollars and sixty-seven cents - - $9,984,654 67 


Have been accounted for in the following manner, viz: 
1. There was repaid into the Treasury, during the year 
1803, on account of the principal of protested bills, 
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and of ad~unces made to Commissioners of Loans, ,; 
appears by the statement I, annexed to the last ap. 
nual report a sum of thirteen thousand one hundro; 
and seventeen dollars and forty-eight cents, 
$13,117 43 
2. The sums actually applied during the 
same year, to the payment of the prin- 
cipal and interest of the public debt, 
as ascertained by accounts rendered 
to the Treasury Department, amount, 
as will appear by the statement A, to 
eight millions six hundred and twenty 
two thousand four hundred dollars and 
sixty-eight cents, viz: 
1. Paid in reimbursements 
of the principal of the 
debt, $4,727,788 44 
2. Paid on account of the 
interest and charges on 
- 3,894,612 24 
———————. 8, 622,400 fs 
3. The balance remaining unexpended at 
the close of the year 1803, and applica- 
ble to payments falling due after that 
| year, as ascertained by accounts ren- 
| dered to the Treasury Department, 
| amounted, as will appear by the state- 
| ment B, to one million three hundred 
and forty-nine thousand one hundred 
| and thirty-six dollars and fifty-one 
cents - : - - : 


} 


1,349,136 5) 


$9,984,654 6 








That, during the year 1804, the following disburse. 
ments were made out of the Treasury, on accoun' 
| of the principal and interest of the public debt vz 
| 1. On acecount of the reimbursement and 

interest of the domestic funded debt $4,612,171 0 
2. On account of domestic loans obtained 

from the Bank of the U. States, viz: 
| On account of the prin- 
cipal, - - : - $250,000 00 
On account of interest, 60,593 68 
| 3. On account of the domestic unfunded 
| Saha O74 ROS MOTI AB sy 
| 4. On account of the principal and inter- 
| est of the foreign debt, and of the in- 
| terest on the Louisiana stock, - - 3,336,427 44 





310,593 68 


653 37 


Amounting altogether, as will appear by 
the annexed list of warrant C, to eight 
millions two hundred and fifty-nine 
thousand eight hundred and forty-five 
dollars and fifty-five cents, . - $8,259,845 55 





Which disbursements were made out of the follow- 
ing funds, viz: 
| 1. From the moneys appropriated by the 
third section of the act of 10th Novem- 
| ber, 1803, for paying the interest ac- 
cruing on the Louisiana stock, to the 
end of the year 1803, - - . 
| 2. From the funds constituting the annual 
| appropriation of $,800,000 for the year 
1804, viz : 
From the fund arising from interest on 
the debt transferred to the Commis- 


$22,499 33 
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DS  actalicteiaieteans 
OSS 
sioners of the Sinking Fund as per 
statement I, - - $366,223 50 


From the funds arising 
from the sales of public 
lands, being the amount 
of moneys paid into the 
Treasury, from the Ist 
October 1803, to the 30th 
June 1804, as per state- 
ment K,  - - 

From the proceeds of du- 
ties on goods, wares, and 
merchandise, imported, 
and on the tonnage of 
ships or vessels, - - 6,556,518, 44 


324,021 66 


Amounting, altogether, to - - 7,246,763 60 
Which sum of - - 7,246,763 60 
Together with the sum ad- 
vanced during the year 
1803, on account of the 
appropriation for the 
year 1804, and amount- 
ing, as appears by the 
last annual report, to - 753,236 40 
Makes, in the whole, the 
annual appropriation for 
the year 1804, of - - $8,000,000 00 





3, From the proceeds of duties on goods, 
wares, and merchandise, imported, and 
on the tonnage of ships or vessels, ad- 
vanced in part, and on account of the 
annual appropriation for the year 1805, 

4, From repayments in the Treasury, on 
account of remittances purchased for 
providing for the foreign debt, and of 
advances made to Commissioners of 
Loans, as will appear from statement 
F, viz: 

Repayment of the pur- 
chase money and ad- 
vances, - - - 

Damages and nterest 
recovered, - - 


829,801 59 


$121,446 51 


32,370 91 
siguiente... Sa ae 
5. From the moneys appropriated by law, 
for paying commissions to agents em- 
ployed in the purchase of remittances 
for the foreign debt, being the amount 
paid at the Treasury, during the year 
1804, for that ena: and will anges 
by the statement C, - . 6,863 01 
8,259,845 55 
That the above-mentioned disbursements, 
ete: with the above stated balance 
nae * . ° ° . 
which remained unexpended at the 
close of the year 1803, and with a fur- 
ther sum, arising from profit on remit- 
tances purchased in the year 1804, and 
amounting, as will appear by the state- 
ment D, to - - - - - 


1,349,136 51 


45,049 25 


And amounting, altogether, to nine mil- 
lions six hundred and fifty-four thou- 
sand and thirty-one oe and thirty- 
one cents, - - - 





- $9,654,031 31 
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will be aoeiad: for in hes next annual report, in 
in conformity with the accounts which shall then 
have been rendered to the Treasury Department. 

That, in the meanwhile, the manner in which the said 
sum has been applied, is estimated as follows, viz: 

1. The repayments in the Treasury, on account of prin- 
cipal, have, during the year 1804, amounted, as by 
the above-mentioned statement E, to $121,446 51 

2. The sums actually applied during the 
year 1804, to the payment of the prin- 
cipal and interest of the public debt, 
are estimated as follows, viz: 

1. Paid in reimbursement of the princi- 
pal of the public debt $3,205,248 52 

2. Do. on account of the 
interest and charges on 
the same, as will appear 
by the estimate F, - 4,006,799 69 

————_ 7,212,048 21 

3. The balance remaining unexpended at 

the close of the year 1804, and appli- 

cable to payments falling due after that 

year, is estimated, as per estimate G, at 2,320,536 59 


$9,654,031 31 

















That no purchases of the debt of the United States 
have been made since the date of the last report to 
Congress, and that the statement H exhibits the amount 
of stock transferred to the Commissioners of the Sink- 
ing Fund, in trust for the United States, to the 31st 
December, 1804, including the sum of $12,730 27, be- 
ing the aggregate of the several species of stock trans- 
ferred in the year 1804, in payment for public lands. 

All which is respectfully submitted. 
A. GALLATIN, Sec. Treasury. 

Treasury Department, Feb. 4, 1805. 


DESCRIPTION OF LOUISIANA. 


[Communicated to Congress Nov. 14, 1803.] 
To the Senate and House of 
Representatives of the United States : 

I now communicate a digest of the information 
I have received relative to Louisiana, which may 
be useful to the Legislature in providing for the 
government of the country. A translation of the 
most important laws in force in that province, 
now in the press, shall be the subject of a supple- 
mentary communication, with such further and 
material information as may yet come to hand. 

TH. JEFFERSON. 
NoveMBER 14, 1803. 


AN ACCOUNT OF LOUISIANA. 

The object of the following pages is to consolidate the 
information respecting the present state of Louisiana, 
furnished to the Executive by several individuals 
among the best informed upon the subject. 

Of the province of Louisiana no general map, 
sufficiently correct to be depended upon, has been 
published, nor has any been yet procured from a 
private source. It is, indeed, probable that sur- 
veys have never been made upon so extensive a 
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scale as to afford the means of laying down the 
various regions of a country which, in some of its 
parts, appears to have been but imperfectly ex- 
plored. 


Boundaries. 

The precise boundaries of Louisiana, westward 
of the Mississippi, though very extensive, are at 
present involved in some obscurity. Data are 
equally wanting toassign with precision its north- 
ern extent. From the source of the Mississippi, 
it is bounded eastwardly, by the middle of the 
channel of that river, to the thirty-first degree of 
latitude; thence, it is asserted, upon very strong 
grounds, that, according to its limits, whie for- 
merly possessed by France, it stretches to the east 
as far, at least, as the river Perdido, which runs 
into the bay of Mexico, eastward of the river 
Mobile. 

It may be consistent with the view of these 
notes to remark, that Louisiana, including the 
Mobile settlements, was discovered and peopled 
by the French, whose monarchs made several 
grants of its trade, in particular to Mr. Crozat, in 
1712, and some years afterwards, with his acqui- 
escence, to the well known company projected by 
Mr. Law. Thiscompany was relinquished in the 

ear 1731. By a seeret convention, on the 3d 

ovember, 1762, the French Government ceded 
so much of the province as lies beyond the Mis- 
sissippi, as well as the island of New Orleans, to 
Spain; and, by the treaty of peace which followed 
in 1763, the whole territory of France and Spain, 
eastward of the middle of the Mississippi, to the 
Iberville, thence, through the middle of that river 
and the lakes Maurepas and Pontchartrain to the 
sea, was ceded to Great Britain. Spain having 
conquered the Floridas from Great Britain, during 
our Revolutionary war, they were confirmed to her 
by the Treaty of Peace of 1784. By the Treaty 
of St. Ildefonso, of the Ist of October, 1800, His 
Catholic Majesty promises and engages on his 
part to cede back to the French Republic, six 
months after the full and entire execution of the 
conditions and stipulations therein contained, re- 
lative to the Duke of Parma, “the colony or pro- 
vince of Louisiana, with the same extent that it 
actually has in the hands of Spain, that it had 
when France possessed it, and such as it ought 
to be after the treaties subsequently entered into 
between Spain and other States.” This treaty 
was confirmed and enforced by that of Madrid, of 
the 21st of March, 1801. From France it passed 
to us by the Treaty of the 30th of April last, with 
a reference to the above clause as descriptive of 
the limits ceded. 

Divisions of the Province. 

The province as held by Spain including a part 
of West Florida, is laid offinto the following prin- 
cipal divisions: Mobile, from Balize to the city, 
New Orleans, and the country on both sides of 
lake Pontchartrain, First and Second German 
Coasts, Catahanose, Fourche, Venezuela, Iberville, 
Galveztown, Baton Rouge, Pointe Coupée Atta- 
kapas, Opelousas, Ouachita, Avoyelles, Rapide, 
Natchitoches, Arkansas, and the Illinois. 
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In the Illinois there are commandants at New 
Madrid, St. Genevieve, New Bourbon, St. Charles 
and St. Andrew’s, all subordinate to the cop. 
mandant-general. 

Baton Rouge having been madea Governmen; 
subsequently to the Treaty of Limits, &c. wit) 
Spain, the posts of Manchac and Thompson’; 
creek, were added to it. 

Chapitoulas has sometimes been regarded as 
separate command, but is now included withip 
the jurisdiction of the city. The lower part of 
the river has likewise had occasionally a separate 
commandant. 

Many of the present establishments are separa- 
ted from each other by immense and trackless 
deserts, having no communication with each other 
by land, except now and then a solitary instance 
of its being attempted by hunters, who have ty 
swim rivers, expose themselves to the inclemency 
of the weather, and carry their provisions on their 
backs for a time, proportioned to the length of their 
journey. This is particularly the case on the 
west of the Mississippi, where the communication 
is kept up only by water between the capital and 
the distant settlements; three months being re- 
quired to convey intelligence from the one to the 
other by the Mississippi. The usual distance ac- 
complished by a boat in ascending is five leagues 
perday. The rapidity of the current, in the spring 
season especially, when the waters of all the rivers 
are high, facilitates the descent, so that the same 
voyage by water, which requires three or four 
months to perform from the capital, may be made 
to it in from twelve to sixteen days. The princi- 
pal settlements in Louisiana are on the Mississip- 
pi, which begins to be cultivated about twenty 
leagues from the sea, where the plantations are 
yet thin, and owned by the poorest people. As- 
cending, you see them improve on each side till 
you reach the city, which is situated on the east 
bank, on a bend, of the river, thirty-five leagues 
from the sea. 


Chapitoulus, first and second German coasts 
Catahanose, Fourche, and Iberville. 


The best and most improved are above the city, 
and comprehended what is there known by the 
Paroisse de Chapitoulas, Premier and Second 
Cote des Allomands, and extend sixteen leagues. 

Above this begins the parish of Catahanose, or 
first Acadian settlement, extending eight leagues 
on the river. Adjoining it, and still ascending, 
is the second Acadian settlement, or parish of the 
Fourche, which extends about six leagues. The 
parish of Iberville then commences, and is bound- 
ed on the east side by the river of the same name; 
which, though dry a great part of the year, yet, 
when the Mississippi is raised, it communicates 
with the lake Maurepas and Pontchartrain, and 
through them with the sea, and thus forms what 
is called the island of New Orleans. Except on 
the point just below the Iberville, the country 
from New Orleans is settled the whole way along 
the river, and presents a scene of uninterrupted 
plantations in sight of each other, whose fronts 
to the Mississippi are all cleared, and occupy 00 
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that river from five to twenty-five acres, with | greatest number of good cotton plantations, of any 
a depth of forty ; so that a plantation of five acres | part of Louisiana, and are allowed to be the gar- 
in front contains two hundred. A few sugar plant- | den of it. 

ations are formed in the parish of Catahanose, Pointe Coupée and Fausse Riviere. 

but the remainder is devoted to cotton and provi-|_ Above Baton Rouge, at the distance of fifty 
sions, and the whole is en excellent soil incapa- | j.aoues from New Orleans, on the west side of the 
ble of being exhausted. The plantations are but | Mississippi, is Pointe Coupée, a populous and rich 
one deep on the island of New Orleans, and on | settlement, extending eight leagues along the river. 
the opposite side of the river, as far as the mouth | j,, produce is cotton. Behind it, on an old bed of 
of the Iberville, which is thirty-five leagues above | 1), river, now a lake, whose outlets are closed up 
New Orleans. is the settlement of Fausse Riviére which is well 


Bayou de la Fourche, Attakapas, and Opelousas. | cultivated. , 
About twenty five leagues from the jast-men- | In the space now described from the sea, as high 
tioned place, on the west side of the Mississippi, | 25 and including the last-mentioned settlement, 
the creek or bayou of the Fourche, called in old | 2°€ contained three-fourths of the population, and 
maps La Riviere des Chitamaches, flows from seven-eighths of the riches of Louisiana. 
the Mississippi, and communicates with the sea, to | From the settlement of Pointe Coupée, on the 
the west of the Balize. The entrance of the Mis- | Mississippi, to Cape Girardeau, above the mouth 
sissippi is navigable only at high water, but will | of the Ohio, there is no land on the west side 
then admit of craft of from sixty to seventy tons | ‘hat is not overflowed in the spring to the dis- 
burden. On both banks of this creek are settle- | ance of eight or ten leagues from the river, 
ments, one plantation deep, for near fifteen leagues; with from two to twelve feet of water, except a 
and they are divided into two parishes. The set- | small spot near New Madrid; so that, in the 


tlers are numerous, though poor, and the culture | vere ppiani. Oars is no possibility + forming a 
is universally cotton. On all creeks, making considerabie setuement contiguous to the river on 
that side. The eastern bank has, in this respect, 


from the Mississippi, the soil is the same as on 
a decided advantage over the western, as there 


the bank of the river, and the border is the high- | : tage 
est part of it, from whence it descends graduaily | 4f€ on it many situations which effectually com- 
s | mand the river. 


tothe swamp. Inno place on the low lands is | ; 
there depth more than suffices for one plantation | Red River and its Settlements. 

before you come to the low grounds incapable of | On the west side of the Mississippi, seventy 
cultivation. ‘This creek affords one of the com- | leagues from New Orleans. is the mouth of the 
munications to the two populous and rich settle- | Red river, on whose banks and vicinity are the 
ments of Attakapas and Opelousas, formed on | settlementsof Rapide, Avoyelles,and Natchitoches, 
and near the small rivers Teche and Vermillion, | all of them thriving and populous. The latter 
which flow into the bay of Mexico. But the prin- | is situated seventy-five leagues up the Red river. 
cipal and swiftest communication is by the bayou | On the north side of the Red river, a few leagues 
or creek of Plaquemines, whose entrance into the | from its junction with the Mississippi, is the Black 
Mississippi is seven leagues higher up on the same | river; on one of whose branches, a considerable 
side, and thirty-two above New Orleans. These | way up, is the infant settkement of Ouachita, 
settlements abound in cattle and horses, have a| which, from the richness of the soil, may be made 
quantity of good land in the vicinity,and may be | a place of importance. Cotton is the chief pro- 
made of great importance. A part of their pro- | duce of these settlements; but they have likewise 
duce is sent by sea to New Orleans, but the greater | a considerable Indian trade. The river Rouge, cr 
part is carried in the batteaux by the creeks above | Red river, is used to communicate with the fron- 
mentioned. tiers of New Mexico. 


Baton Rouge, and its dependencies. Concord, Arkansas, St. Charles, St. Andrew, &c. 


Immediately above the Iberville,and on both| There is no other settlement on the Mississippi, 
sides of the Mississippi, lies the parish of Manchae, | except the small one called Concord, opposite to 
which extends four leagues on the river, and is | the Natchez, till you come to the Arkansas river, 
well cultivated. Above it commences the settle- | whose mouth is two hundred and fifty leagues 
ment of Baton Rouge, extending about nine | above New Orleans. Here there are but a few 

| 











leagues, It is remarkable as being the first place | families, who are more attached to the Indian 
where the high land is contiguous to the river, | trade (by which chiefly they live) than to culti- 
and here it forms a bluff from thirty to forty feet | vation. There is no settlement from this place to 
above the greatest rise of the river. Here the | New Madrid, which is itself inconsiderable. As- 
settlements extend a considerable way back on | cending the river, you come to Cape Girardeaux, 
the east side; and this parish has that of Thomp- | St. Genevieve, and St. Louis, where, though the 
son’s creek and bayou Sara subordinate to it.} inhabitants are numerous, they raise little for ex- 
The mouth of the first of these creeks is about| portation, and content themselves with trading 
forty-nine leagues from New Orleans, and that| with the Indians and working a few lead mines. 
of the latter two or three leagues higher up. They | This country is very fertile,especially on the banks 
run from northeast to southwest, and their head | of the Missouri, where there have been formed 
waters are north of the thirty-first degree of lati-| two settlements, called St. Charles and St. An- 
tude. Their banks have the best soil, and the | drew, mostly by emigrants from Kentucky. The 
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peltry procured in the Illinois is the best sent to | be still lower as soon as the manufacture of the 
the Atlantic market, and the quantity is very con- | salt is assumed by Government, or patronised by 
siderable. Lead is to be had with ease, and in | men who have large capitals to employ in the 
such quantities as to supply all Europe, if the | business. One extraordinary fact, relative to saj; 
population were sufficient to work the numerous | must not be omitted. There exists, about one 
mines to be found within two or three feet from | thousand miles up the Missouri, and not far from 
the surface in various parts of the country. The | that river, a salt mountain. The existence of 
settlements about the Illinois were first made by | such a mountain might well be questioned, were 
the Canadians, and their inhabitants still resemble | it not for the testimony of several respectable and 
them in their aversion to labor, and love of a | enterprising traders who have visited it, and who 
wandering life. They contain but few negroes | have exhibited several bushels of the salt to the 
compared with the number of the whites; and it | curiosity of the people of St. Louis, where some of 
may be taken for a general rule, in proportion to | it still remains. A specimen of the same salt has 
the distance from the capital, the number of blacks | been sent to Marietta. This mountain is said to 
diminishes below that of the whites; the former | be one hundred and eighty miles long, and forty- 
abounding most on the rich piantations in its | five in width, composed of solid rock salt, with. 
vicinity. out any trees, or even shrubs on it. Salt springs 
are very numerous beneath the surface of this 
mountain, and they flow through the fissures ani 
cavities of it. Caves of saltpetre are found iy 
Upper Louisiana, though at some distance from 
the settlements. Four men, on a trading voyage, 


General description of Upper Louisiana. 


When compared with the Indian Territory, the 
face of the country in Upper Louisiana is rather 
more broken, though the soil is equally fertile. 
It is a fact, not to be contested, that the west side | lately discovered one several hundred miles y; 
of the river possesses some advantages not gen-| the Missouri. They spent five or six weeks iy 
erally incident tothose regions. It iselevated and | the manufacture of this article, and returned to 
healthy, and well watered with a variety of large, | St. Louis with four hundred weight of it. |: 
rapid streams, calculated for mills and other water- | proved to be good, and they sold it fora high price. 
works. From Cape Girardeau, above the mouth The geography of the Mississippi and Missouri, 
of the Ohio, to the Missouri, the land on the east | and their contiguity fora great length of way, are 
side of the Mississippi is low and flat, and ocea- | but little known. The traders assert that, one 
sionally exposed to inundations ; that on the Lou- | hundred miles above their junction, a man may 
isiana side, contiguous to the river, is generally | walk from one to the other in a day ; and it is also 
much higher, and in many places very rocky on | asserted that, seven hundred miles still higher up, 
the shore. Some of the heights exhibit a scene | the portage may be crossed in four or five days. 
truly picturesque. ‘They rise to a height of at | This portage is frequented by traders who carry 
least three hundred feet, faced with perpendicu- | on a considerable trade with some of the Missouri 
lar lime and free-stone, carved into various shapes | Indians. Their general route is through Green 
and figures by the hand of nature, and afford the | Bay, which is an arm of Lake Michigan; they 
appearance of a multitude of antique towers. | then pass into a small lake connected with it, and 
From the tops of these elevations the land grad- which communicates with the Fox river; they 
ually slopes back from the river, without gravel | then cross over a short portage into the Ouiscon- 
or rock, and is covered with valuable timber Jt | sin river, which unites with the Mississippi some 
may be said, with truth, that for fertility of soil | distance below the Falls of St. Anthony. It is 
no part of the world exceeds the borders of the | also said that the traders communicate with the 
Mississippi: the land yields an abundance of all | Mississippi above these falls, through Lake Su- 
the necessaries of life, and almost spontaneously; | perior; but their trade in that quarter is much 
very little labor being required in the cultivation a considerable. 
of the earth. That part of Upper Louisiana Canal of Carondelet. 
which borders on north Mexico is one immense 

Behind New Orleans is a canal about a mile 


prairie. It produces nothing but grass. It is filled ; 
with buffalo, deer, and other kinds of game. The | 2242 half long, which communicates with a cree! 
- called the bayou St. Jean, flowing into Lake 


aon een as too rich for the growth of Pontchartrain. At the mouth of it, about two and 

It is pretended that Upper Louisiana contains 
in its bowels many silver and copper mines, and 
various specimens of both are exhibited. Several 
trials have been made to ascertain the fact; but 
the want of skill in the artists has hitherto left 
the subject undecided. 


a half leagues from the city, is a sma!! fort, called 
St. Jean, which commands the entrance srom the 
lake. By this creek the communication is kept 
up through the lake and the rigolets to Mobile and 
the settlements in West Florida. Craft drawing 
from six to eight feet water can navigate to the 


The salt works are also pretty numerous: some | ™0uth of the creek; but, except in particular 
belong to individuals ; others to the public. They | SWells of the lake cannot pass the bar without 
already yield an abundant supply for the consump- | Peng lightened. 
tion of the country, and, if properly managed, St. Bernardo. 


eee 


might become an article of more general exporta-| On the east side of the Mississippi, about five 


tion. The usual price per bushel is one dollar | leagues below New Orleans, and at the head ot 
and a half in cash at the works. The price will; the English bend, is a settlement known by the 
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name of the Poblacion de St. Bernardo, or the | East, South, and Southwest passes. Their course 
Terre au Beeufs, extending on both sides of a | is from five to six leagues to the sea. The space 
creek or drain, whose head is contiguous to the | between is a marsh, with little or no timber on it; 
Mississippi, and which flowing eastward, after a | but, from its situation, it may hereafter be ren- 
course of eighteen leagues, and dividing itself | dered of importance. The East pass, which is 
into two branches, falls into the sea and Lake| on the left hand going down the river, is divided 
Borgne. This settlement consists of two parishes, | into two branches about two leagues below, viz: 
almost all the inhabitants of which are Spaniards | the Pass a la Loutre, and that known to mariners 
from the Canaries, who content themselves with | by the name of the Balize, at which there is a 
raising fowls, corn, and garden stuff for the mar- | small block-house, and some huts of the pilots, 
ket at New Orleans. The lands cannot be culti-| who reside only here. The first of these second- 
vated to any great distance from the banks of the | ary channels contains at present but eight feet 
creek, on account of the vicinity of the marsh be- | water; the latter from fourteen to sixteen, ac- 
hind them, but the place is susceptible of great | cording to the seasons. The South pass, which 
improvement, and of affording another communi- | is directly in front of the Mississippi, has always 
cation to small craft of from eight to ten feet | been considered as entirely choked up, but has ten 
draught, between the sea and the Mississippi. feet water. The Southwest pass, which is on 
! the right, is the longest and narrowest of all the 
Settlements below the English turn. passes, and a few years ago had eighteen feet 
At the distance of sixteen leagues below New | water, and was that by which the large ships al- 
Orleans, the settlements on both banks of the | ways entered and sailed from the Mississippi. It 
river are of but small account. Between these | has now but eight feet water, and will probably 
and the fort of Plaquemines the country is over-| remain so for some time. In speaking of the 
flowed in the Spring, and, in many places, is in- | quantity of water in the passes, it must be under- 
capable of cultivation at any time, being a morass | stood of what is on the bar of each pass ; for im- 
almost impassable by man or beast. This small | mediately after passing the bar, which is very 
tongue of land extends considerably into the sea, | narrow, there are from five to seven fathoms at 
which is visible on both sides of the Mississippi | all seasons. 


mic 
from a ship’s mast. Country East of Lake Pontchartrain. 


Country from Plaquemines to the sea, and effect! The country on the east side of Lake Pontchar- 
of the hurricanes. train to Mobile, and including the whole extent 
From Plaquemines to the sea is twelve or thir- | between the American line, the Mississippi above 
teen leagues. The country is low,swampy,chief- | New Orleans, and the lakes, (with the exception 
ly covered with reeds, having little or no timber, | of a tract of about thirty miles on the Mississippi, 
and no settlement whatever. It may be necessary | and as much square, contiguous to the line, and 
to mention here, that the whole lower part of the | comprehending the waters of Thompson’s creek, 
country, from the English turn downward, is sub- | bayou Sara, and the Amet,) is a poor, thin soil, 
ject to overflowing in hurricanes, either by the | overgrown with pine, and contains no good land 
recoiling of the river, or reflux from the sea on/| whatever, unless on the banks of a few small riv- 
each side; and, on more than one occasion, it has| ers. It would, however, afford abundant supplies 
been covered from the depth of two to ten feet,| of pitch, tar, and pine lumber, and would feed 
according to the descent of the river, whereby | large herds of cattle. 


many lives were lost, horses and cattle swept The Inhabitants, aad their Oviata 
’ 5S : 


Amys BO aoeeniO®, pmernnm en: Weide: The: cee The inhabitants of Louisiana are chiefly the 


calamity of this kind happened in 1794; but, for- “ . 
tunately. th t fi t  Inth di descendants of the French and Canadians. There 
ee tet eee =o apeanes are a consideravle number of English and Amer- 


ear the engineer who superintended the erection | ® : 
y 8 P icans in New Orleans. The two German coasts 


of the fort at Plaquemines was drowned in his 
house near the fort, and the workmen and garri-| 2t¢ peopled by the descendants of settlers from 


| 
| 
| 
son escaped only by taking refuge on an elevated Germany, and a few French mixed with them. 











spot in the fort, on which there were, notwith-| The three succeeding settlements, up to Baton 
standing, two or three feet of water. These hur-| Rouge, contain mostly Acadians, banished from 
ricanes have generally been felt in the month of | Nova Scotia by the English, and their descend- 
August. Their greatest fury lasts about twelve | 20'S. The government of Baton Rouge, espe- 
hou:s. They commence in the southeast, veer | ‘l'lly the east side, which includes all the coun- 

try between the Iberville and the American line, 
is composed partly of Acadians, a very few 
French, anda great majority of Americans. On 
the west side they are mostly Acadians; at Point 
Coupée and Fausse Riviére they are French and 
Acadians. Of the population of the Attakapas 
and Opelousas, a considerable part is American, 
Natchitoches, on the Red river, contains buta 
few Americans, and the remainder of the inhabi- 
tants are French; but the former are more nu- 
merous in the other settlements on that river, viz: 


avout to all points of the compass, are felt most 
severely below, and seldom extend more than a 
lew leagues above New Orleans. In their whole 
course they are marked with ruin and desolation. 
Until that of 1793, there had been none felt from 
the year 1780. 


Passes, or mouths of the Mississippi. 


About eight leagues below Plaquemines the 
Mississippi divides itself into three channels, 
which are called the passes of the river, viz: the 
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Avoyelles, Rapide, and Ouachita. At Arkansas 
they are mostly French, and at New Madrid 
Americans. At least two-fifths, if not a greater 
proportion of all the settlers on the Spanish side 
of the Mississippi, in the Illinois country, are like- 
wise supposed to be Americans. Below New 
Orleans the population is altogether French and 
the descendants of Frenchmen. 


New Orleans. 


By recurring to the maps, and examining the 
position of Louisiana, it will appear that the lower 
part projects considerable into the sea. It has, in 
all probability, been formed by the sediment 
brought down by the current and deposited on the 
flat coast. There is, therefore, on the east side 
but a very narrow slip along the bank of the river, 
from the sea to the Iberville. The land is not gen- 
erally susceptible of cultivation more than a mile 
in depth from the river; the rest is low and 
swampy to the lakes and the sea; but, in general, 
abounds with cypress timber, which is sawed by 
mills, which are worked by artificial streams from 
the Mississippi, in the time of freshets. They 
generally run five months in the year. 

What has been said of the east equally applies 
tothe west sdeoftheriver. The soil and situa- 
tion arenearly the same. After leaving the bank 
of the river there is an immense swamp, intersect- 
ed by creeks and lakes, extending to the high- 
lands of Attakapas, and occupying a space of 
thirty or forty leagues. 

The city of New Orleans, which is regularly 
laid out on the east side of the Mississippi, in lat- 
itude 30 degrees north, and longitude 90 degrees 
west, extends nearly a mile along the river, from 
the gate of France on the south, to that of Chap- 
itoulas above, and a little more than one-third of 
a mile in breadth from the river to the rampart ; 
but it has an extensive suburb on the upper side. 
The houses in front of the town, and for a square 
or two backward, are mostly of brick, covered 
with slate or tile, and many of two stories. The 
remainder are of wood, covered with shingles. 
The streets cross each other at right angles, and 
are thirty-two French feet. There is in the mid- 
dle of the front of the city a place d’armes, facing 
which the church and town-house are built. 
There are from twelve to fourteen hundred houses 
in the city and suburbs, The population may be 
estimated at ten thousand, including the seamen 
and garrison. It was fortified in 1793; but the 
works were originally defective, could not have 
been defended, and are nowin ruins. The pow- 
der magazine is on the opposite bank of the river. 

The public buildings, and other public property 
in New Orleans, are as follows: 

T wo very extensive brick stores, from one hun- 
dred and sixty to one hundred and eighty feet in 
length, and about thirty in breadth. They are 
one story high and covered with shingles. 

A Government house, stables, and garden, oc- 
cupying a front of about two hundred and twenty 
feet on the river, in the middle of the town, and 
extending three hundred and thirty-six feet back 
to the next street. 
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A military hospital. 

An ill-built custom-house of wood, almost jy 
ruins, in the upper part of the city, near the river, 

An extensive barrack in tie lower part of the 
city, fronting on the river, and calculated to lodge 
twelve or fourteen hundred men. 

A large lot adjoining the King’s stores, with q 
few sheds in it. It serves as a park for artillery, 

A prison, town-house, market-house, assembly 
room, some ground rents, and the common abou 
the town. 

A public school for the rudiments of the Span. 
ish language. 

A cathedral church unfinished, and some houses 
belonging to it. 

A charitable hospital, with some houses belong- 
ing to it, and a revenue of $1,500 annually, eo. 
dowed by an individual lately deceased. 

The Canal de Carondelet has been already de. 
scribed. 


Number of Inhabitants. 


According to the annexed census, (No. 2.) of 
Louisiana, including Pensacola and the Natchez 
as made in 1785, the whole number of inhabi. 
ants amounted to thirty-two thousand and sixty- 
two, of which fourteen thousand two hundred 
and fifteen were free whites, one thousand three 
hundred and three free people of colov, and six- 
teen thousand five hundred and forty-four slaves. 

The statement No. 4, from the latest docu: 
ments, makes the whole number forty-two thov- 
sand three hundred and seventy-five; the fre 
whites, twenty-one thousand two hundred ani 
forty-four; the free people of color, one thousand 
seven hundred and sixty-eight; and the slaves, 
twelve thousand nine hundred and twenty. 

A particular statement respecting the popula- 
tion, &c., of Upper Louisiana, and another con- 
taining the census of New Orleans, in this year. 
are numbered 5 and 6, in the appendix. 

These papers certainly exhibit a smaller num 
ber than the real population of the country. From 
an official document, made in July last, and re- 
ceived from Attakapas since the statement No. 
was formed, it appears that it contained two 
thousand two hundred and seventy whites, two 
hundred and ten free people of color, ove thou- 
sand two hundred and sixty-six slaves; in all 
three thousand seven hundred and forty-six souls, 
instead of one thousand four hundred and forty- 
seven, as therein stated. It is highly probable that 
the return for the neighboring district of Opelou- 
sas is in the same proportion underrated. 

A conjectural estimation, made by a gentleman 
of great respectability and correct informatio), 
residing at Natchez, raises the number of whites 
in the island of New Orleans, on the west side 0! 
the river, and some settlements on the east side 
to fifty thousand one hundred and fifty, and the 
number of blacks to thirty-nine thousand eigt 
hundred and twenty. His statement is also sub 
joined, No. 3. 

It is at all times difficult to obtain the full cen- 
sus of a country, and the impediments are 10 
creased in this, from its scattered population. Th 
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actual enumeration may, therefore, fall short of 
the true numbers. 


Militia. 
There isa militia in Louisiana. The follow- 


ing is the return of it, made to the Court of Spain 
by the Baron of Carondelet: 


From Balize to the city.—Volunteers of the Mis- 
sissippi—four companies of 100 men each— 


complete - - - - - - 400 
City.—Battalion of the city, five companies 500 
Artillery company, with supernumeraries 120 
Carabineers, or privileged companies of 

horse, two companies of 70 each, incom- 

St i cA bieeorci. cole» 200 
Mulattoes, two companies; negroes one - 300 
Mixed legion of the Mississippi, compre- 

hending Galveston, Baton Rouge, Point 

Coupée, Attakapas, and Opelousas, viz: 

two companies of grenadiers, eight of fu- 

sileers, four of dragoons, and two lately 

added from Bayou Sara—in all, sixteen 

companies of lOO meneach - - ~ ~- 1600 
Avoyelles.—One company of infantry - 100 
Ouachita—One company of cavalry - 100 
Natchitoches.—One company of infantry 

and one of cavalry - - . - - 200 


Arkansas.—One company of infantry and 
cavalry - - -— - ee 
Illinois—Four companies of cavalry and 
four of infantry; these are always above 
thecomplement - - - -— - 
Provincial regiment of Germans and Aca- 
dians, from the first German coast to [ber- 
ville—companies—viz: two of grenadiers 
and eight of fusileers — - - - - 1000 
Mobile, and the country east of Lake Pon- 
chartrain, two companies of horse and 
foot, incomplete - 120 


800 


5,440 | 





The same gentleman alluded to, page 348, makes 
the number of the militia to amount to 10,340 
men within the same limits to which his estimate 
of the population applies. He distributes them 
in the several settlements as follows: 

1. The island of New Orleans, with the 
opposite margin and the adjacent settle- 
ments - - - . - - - 5000 

2. The west margin from Manchac, includ- 

ing Pointe Coupée, and extending to the 


Red river - - - - - - 800 
3. Attakapas, along the coast. between the 

delta of the Mississippi and the Sabine 

river - - . - - - - 350 
4. Opelousas. - - - 750 


5. Red river, including bayou Beuf, Avoy- 
elles, Rapides, and Natchitoches - 1000 


6. Ouachita - - - - - - 300 
7. Concord - - - - - - 40 
8. Arkansas” - - - - - - 150 
9. New Madrid and its vicinity -. - 350 
10. Illinois and Missouri - - - 1000 


11. The settlements on the east side of the 
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Mississippi, from the American line to 
the Iberville, and some other settle- 
ments -  - - ot: se Mee - 600 


10,340 





It is to be observed that none of these state- 
ments include the country beyond the river Sab- 
ine, nor even all those which lie eastwardly of it. 
Data are also wanting to give them. 


‘ortifications. 

St. Louis has a lieutenant colonel to command 
in it, and but few troops. Baton Rouge is an ill- 
constructed fort, and has about fifty men. In de- 
| scribing the canal of Carondelet, the small fort of 

St. Jean has been mentioned, as has the block- 
house at the Balize, in its proper place. The for- 
tifications of New Orleans, noticed before, consist 
of five ill constructed redoubts, with a covered 
| way, palisade, and ditch. The whole is going 
fast to decay, and it is supposed they would be of 
but little service in case of an attack. Though 
|the powder magazine is on the opposite side of 
| the river, there is no sufficient provision made for 
| its removal to the city in case of need. 
The fort of Plaquemines, which is about twelve 
or thirteen leagues from the sea, is an ill-con- 
| structed, irregular brick work, on the eastern side 
|of the Mississippi, with a ditch in front of the 
| river, and protected on the lower side by a deep 
creek, flowing from the river to the sea. It is, 
| however, imperfectly closed behind, and almost 
| without defence there; too much reliance having 
been placed on the swampiness of the ground 
which hardens daily. It might be taken, perhaps, 
by escalade, without difficulty. It is in a degree 
ruinous. The principal front is meant to defend 
the approach from sea, and can oppose, at most, 
but eight heavy guns. It is built at a turn in the 
river where ships in general must anchor, as the 
| wind which brings them up so far, is contrary in 
| the next reach which they must work through; 
and they would therefore be exposed to the fire of 
the fort. On the opposite bank are the ruins of a 
| small closed redoubi, called Fort Bourbon, usual- 
ly garrisoned by a sergeant’s command. Its fire 
was intended to flank that of the fort of Plaque- 
mines,and prevent shipping and craft from ascend- 
ing or descending on that side. When a vessel 
appears, a signal is made on one side and answered 
on the other. Should she attempt to pass, with- 
out sending a boat on shore, she would be imme- 
diately fired upon. 
Indians. 


The Indian nations within the limits of Louis- 
iana are, as far as known, as follows, and consist 
of the numbers hereafter specified. 

On the eastern bank of the Mississippi, about 
twenty-five leagues above Orleans, are the re- 

| mains of the nation of Houmas, or red men, which 

| do not exceed sixty persons. There are no other 

| Indians settled on this side of the river, either in 
Louisiana or West Florida, though they are at 
times frequented by parties of wandering Choc- 
ta Ws. 
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On the west side of the Mississippi are the re- | Chickasaws, &c., to frequent the neighborhood of 

mains of the Tounicas, settled near, and above | Arkansas, where game is still in abundance; they 

Pointe Coupée, on the river, consisting of fifty or | have contracted marriages with the Arkansas, 

sixty persons. and seem inclined to make a permanent settle. 

In the Attakapas.—On the lower parts of the | ment, and incorporate themselves with that na- 

Bayou Teche, at about eleven or twelve leagues tion. The number is unknown, but is considera- 
| 








from the sea, are two villages of Chitimachas, | ble, and is every day increasing. 


consisting of about one hundred souls. On the river St. Francis, in the neighborhood 
The Attakapas, properly so called, dispersed | of New Madrid, Cape Girardeau, Riviére a la 
throughout the district, aud chiefly on the bayou | Pomme, and the environs, are settled a number of 
or creek of Vermilion, about one hundred souls. | yagabonds, emigrants from the Delawares, Shaw- 
Wanderers of the tribes of Bilexis and Choc- nese, Miamis, Chickasaws, Cherokees, Piorias, 


taws, on Bayou Crocodile, which empties into the | and supposed to consist in all of five hundred 
Teche, about fifty souls. families; they are at times troublesome to the 

In the Opelousas, to the northwest of Attaka-| boats descending the river, and have even plun- 
pas.—T wo villages of Alabamas, in the centre of | dered some of them and committed a few mur- 
the district near the church, consisting of one | ders; they are attached to liquor, seldom remain 
hundred persons. long in any place; many of them speak English, 


Conchates, dispersed through the country as far | al] understand it, and there are some who even 
west as the river Sabine, and its neighborhood, | read and write it. 


wo ree nertees and at toe , At St. Genevieve, in the settlement among the 
€ rwer Mouge.—At Avoyelles, nineteen | whites, are about thirty Piorias, Kaskaskias, and 


ae Se re oarey: A + os Illinois, who seldom hunt for fear of the other 
Avoyeltes | iis tohielt akaur shee oaale Indians; they are the remains of a nation which, 
Ai the Rapids, oihnak ke velba ai cial Shy, Years sats a bring into the field one thou- 
Mississippi, is a village of Choctaws of one hun- sey on ae ees Mi Ti 
dred souls, and another of Biloxes, about two n the Missouri.—On the Missouri and its wa- 
leagues from it, of about one hundred more; about | 'S 4 many = The O REORS, the best 
eight or nine leagues higher up the Red river isa | K20w of which are: The Osages, situated on 
village of about fifty souls. All these are occa- | the river of same name, on the right bank of the 
sionally employed by the settlers in their neigh- | Missouri, at about eighty leagues from its conflu- 
borhood as boatmen. ence with it; they consist of one thousand war- 
About eighty leagues above Natchitoches, on | "°F who live in two settlements at no great dis- 
the Red river, is the nation of the Cadoquies, | ‘@2¢e from each other; they are of a gigantic 
called by abbreviation Cados; they can raise from | ‘ature and well proportioned ; are enemies of the 
three to four hundred warriors; are the friends of | Whites and of all other indian nations, and com- 
the whites, and are esteemed the bravest and most | ™it depredations from the Illinois to the Arkan- 
generous of all the nations in this vast country ; | °** The trade of oo is said % be under 
they are rapidly decreasing, owing to intemper- | *" exclusive grant. ey are ; crue ee 
ance and the numbers annually destroyed by the | ©!0US Face, Rai are. Rates end. feared ey a!) — 
Osages and Choctaws. other Indians. The confluence of the Osage river 
There are, besides the foregoing, at least four with the Missouri is about eighty leagues from 
to five hundred families of Choctaws, who are the Mississippi. ; . : 
dispersed on the west side of the Mississippi, on| . Sixty leagues higher up the Missouri, and on 
the Ouachita and Red rivers, as far west as Nat- | the same bank, is the river Kansas, and on it the 
chitoches, and the whole nation would have emi- | Pation of the same name, but ut about seventy or 
grated across the Mississippi, had it not been for eighty leagues from its mouth. It consists ot 
the opposition of the Spaniards and the Indians | about two hundred and fifty warriors, who are as 
on that side who had suffered by their aggres- fierce and cruel as the Osages, and often molest 
sions. and ill-treat those who go to trade among them. 
On the river Arkansas, §c.—Between the Red | Sixty leagues above the river Kansas, and at 
river and the Arkansas there are but a few In- | about two hundred from the mouth of the Mis- 
dians, the remains of tribes almost extinct. On | Souri, still on the right bank, is the riviére Platte, 
this last river is the nation of the same name, con- | °T Shallow river, remarkable for its quicksands 
sisting of about two hundred and sixty warriors; | 89d bad navigation ; and near its confluence with 
they are brave, yet peaceable and well disposed, the Missouri dwells the nation of Octolactos, 
and have always been attached to the French, | commonly called Otos, consisting of about two 
and espoused their cause in the wars with the | hundred warriors, among whom are twenty-five 
Chickasaws, whom they have always resisted | °F thirty of the nation of Missouri, who took rel- 
with success. They live in three etc the | ge among them about twenty-five years since. 
first is at eighteen leagues from the Mississippi,| Forty leagues up the river Platte you come to 
on the Arkansas river, and the others are at three | the nation of the Panis, composed of about seven 
and six leagues from the first. A scarcity of | hundred warriors in four neighboring villages; 
ame on the eastern side of the Mississippi has | they hunt but little, and are ill-provided with fire- 
ately induced a number of Cherokees, Choctaws, | arms; they often make war on the Spaniards 10 
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the neighborhood of Santa Fé, from which they 
are not far distant. 

At three hundred leagues from the Mississippi, | 
and one hundred from the river Platte, on the | 
same bank, are situated the villages of the Mahas. 
They consisted in 1799 of five hundred warriors, 
but are said to have been almost cut off last year 
by the smallpox. 

At fifty leagues above the Mahas, and on the 
left bank of the Missouri, dwell the Poncas, to 
the number of two hundred and fifty warriors, 
possessing, in common with the Mahas, their lan- 
guage, ferocity,and vices. Their trade has never 
been of much value, and those engaged in it are 
exposed to pillage and ill treatment, 


At the distance of four hundred and fifty leagues 
from the Mississippi, and on the right bank of the | 
Missouri, dwell the Aricaras, to the number of 
seven hundred warriors; and sixty leagues above 
them, the Mandane nation, consisting of about 
seven hundred warriors likewise. These two last 
nations are well disposed to the whites, but have 
been the victims of the Sioux or Mandowessies, 
who, being themselves well provided with fire- 
arms, have taken advantage of the defenceless 
situation of the others, and have on all occasions 
murdered them without mercy. 


No discoveries on the Missouri, beyond the 
Mandane nation, have been accurately detailed, 
though the traders have been informed that many 
large navigable rivers discharge their waters into 
it far above it,and that there are many numerous 
nations settled thereon. 

The Sioux, or Mandowessies, who frequent the 
country between the north bank of the Missouri | 
and Mississippi, are a great impediment to trade 
and navigation. They endeavor to prevent all 
communication with the nations dwelling high 
up the Missouri, to deprive them of ammunition 
and arms, and thus keep them subservient to them- 
selves. In the winter they are chiefly on the 
banks of the Missouri, and massacre all who fall 
into their hands. ° 


There are a number of nations at a distance 
from the banks of the Missouri, to the north and 
south, concerning whom but little information has 
been received. Returving to the Mississippi, and 
ascending it from the Missouri, about seventy-five | 
leagues above the mouth of the latter, the river | 
Moingoina, or riviére de Moine, enters the Missis- 
sippi on the west side, and on it are situated the | 
Ayoas, a nation originally from the Missouri, | 
speaking the language of the Otatachas; it con- 
sisted of two hundred warriors before the smail- 
pox lately raged amoag them. 


The Sacs and Renards dwell on the Mississippi, 
about three hundred leagues above St. Louis, and | 
frequently trade with it; they live together, and 
consist of five hundred warriors; their chief trade 
is with Michilimakinac, and they have always 
been peaceable and friendly. 

The other nations on the Mississippi, higher | 
up, are but little known to us. The nations of | 











ted States, if proper regulations are adopted with 
respect to them. 

It is said that no treaties have been entered into 
by Spain with the Indian nations westward of the 
Mississippi, and that its treaties with the Creeks, 
Choctaws, &c., are in effect superseded by our 
treaty with that Power of the 27th October, 1795. 


Of Lands and Titles. 


The lands are held in some instances by grants 
from the Crown, but mostly from the Colonial 
Government. Perhaps not one quarter part of the 
lands granted in Louisiana are held by complete 
titles; and, of the remainder, a considerable part 
depend upon a written permission of a command- 
ant. Nota small proportion is held by occupancy, 
with a simple verbal permission of the officer last 
mentioned. This practice has always been coun- 
tenanced by the Spanish Government, in order 


| that poor men, when they found themselves a little 


at ease, might, at their own conveniency, apply for 
and obtain complete title. In the mean time, such 
imperfect rights were suffered by the Government 
to descend by inheritance, and even to be transfer- 
red by private contract. When requisite, they 
have been seized by judicial authority, and sold 
for the payment of debts. 

Until within a few years, the Governor of Upper 
Louisiana was authorized to make surveys of any 
extent. In the exercise of this discretionary power 
some abuses were committed, and a few small 
monopolies were created. About three years ago 
he was restricted in this branch of his duty, since 
which he has been only authorized to make sur- 
veys to emigrants in the following manner: two 
hundred acres for each man and wife, fifty acres 
for each child, and twenty acres for each slave. 
Hence the quantity of land allowed to settlers de- 
pended on the number in each family; and for 
this quantity of land they paid no more than the 
expense of survey. These surveys were necessary 
to entitle the settlers to grants; and the Governor, 
and after him the Intendant at New Orleans, was 
alone authorized to execute grants, on the receipt 
of the surveys from the settlers. The adminis- 
tration of the land office is at present under the 
care of the Intendant of the province. 

There are no feudal rights nor noblesse. 

It is impossible to ascertain the quantity of 
lands granted, without calling on the claimants to 
exhibit their titles ; the registry being incomplete, 
and the maps made by the different surveyors 
general having been burnt in the fires at New 
Orleans, of 1788 and 1794, no estimate has been 
obtained. 

All the lands on both sides of the Mississippi, 


| from the distance of sixteen leagues below New 


Orleans to Baton Rouge, are granted to the depth 
of forty acres, or near half a league, which is the 
usual depth of all grants. Some have double and 
triple grants; that is to say, they have twice or 
thrice forty acres in depth ; and others have grants 
extending from the Mississippi to the sea or the 
lakes behindthem. In other parts of the country, 
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the Missouri, though cruel, treacherous, and inso- | the people, being generally settled on the banks of 
lent, may doubtless be kept in order by the Uni-| creeks or rivers, have a front of from six to forty 
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acres, and the grant almost invariably expresses 
a depth of forty acres. All the lands ungranted, 
on the island of New Orleans or on the opposite 
bank of the Mississippi, are sunken, inundated, 
and at present unfit for cultivation; but may in 





part be reclaimed at a future day, by efforts of 


the rich and enterprising. 


Cultivation of Sugar. 


The sugar cane may be cultivated between the 
river Iberville and the city, on both sides of the 
river, and as far back as the swamps. Below the 
city, however, the lands decline so rapidly, that, 
beyond fifteen miles, the soil is not well adapted 
to it. Above the Iberville the cane would be af- 
fected by the cold, and its produce would, there- 
fore, be uncertain. Within these limits, the best 

lanters admit that one quarter of the cultivated 

ands of any considerable plantation may be plant- 
ed in cane, one quarter left in pasture, and the 
remaining half employed for provisions, &c., and 
a reserve for a change of crops. One Parisian 
arpent, of one hundred and eighty feet square, 
may be expected to produce, on an average, twelve 
hundred weight of sugar and fifty gallons of rum. 

From the above data, admitting that both sides 
of the river are planted for ninety miles in extent 
and about three fourths of a mile in depth, it will 
result that the annual product may amount, in 
round numbers, to twenty-five thousand hogsheads 
of sugar, with twelve thousand puncheons of rum. 
Enterprising young planters say that one third, 
or even one half, of the arable land might be 
planted in cane. It may also be remarked, that a 
regular supply of provisions from above, at a mod- 
erate price, would enable the planter to give his 
attention toa greater body of land cultivated with 
cane. The whole of these lands, as may be sup- 
posed, are granted; but in the Attakapas country 
there is undoubtedly a portion, parallel to the sea- 
coast. fit for the culture of the sugar cane. There 
vacant lands are to be found, but the proportion is 
at present unknown. 

In the above remarks, the lands at Terre aux 
Beuf, on the Fourche, bayou St. Jean, and other 
inlets of the Mississippi south of the latitude sup- 
posed to divide those which are fit, from those 
which are unfit, for the cultivation of the cane, 
have been entirely kept out of view. Including 
these, and taking one third instead of one fourth 
of the lands fit for sugar, the produce of the whole 
would be fifty thousand instead of twenty-five 
thousand hogsheads of sugar. 

The following quantities of brown sugar, clayed 
and refined, have been imported into the United 
States from Louisiana and the Floridas, viz: In 
1799, 773.542 pounds; in 1800, 1,560,865 pounds; 
in 1801, 967,619 pounds; in 1802, 1,576.933 pounds. 


Of the Laws. 


When the country was first ceded to Spain, she 
ee many of the French regulations; but, 
y almost imperceptible degrees, they have disap- 
peared ; and at present the province is governed 
entirely by the laws of Spain, and the ordinances 
formed expressly for the colony. Various ordi- 
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nances promulgated by General O'Reilly, its first 
Governor under Spain, as well as some other laws. 
are translated and annexed to Appendix, No. 1. | 


Courts of Justice. 


The Governor’s court has a civil and military 
jurisdiction throughout the province; that of the 

ieutenant Governor has the same extent in ciyj} 
cases only. 

There are two Alcaldes, whose jurisdiction, 
civil and criminal, extends through the city of 
New Orleans and five leagues around it, where 
the parties have no fuero militar, or military priy- 
ilege; those who have, can transfer their causes 
to the Governor. 

The tribunal of the Intendant has cognizance 
of admiralty and fiscal causes, and such suits as 
are brought for the recovery of money in the 
King’s name, or against him. 

The tribunal of the Alcalde Provincial has 
cognizance of criminal causes, where offences are 
committed in the country, or when the criminal 
takes refuge there, and in other specified cases, 

The ecclesiastical tribunal has jurisdiction in 
all matters respecting the church. 

The Governor, Lieutenant Governor, Alcaldes, 
Intendant, Provincial Alcalde, and the Provisor 
in ecclesiastical causes, are, respectively, sole 
judges. All sentences affecting the life of the 
culprit, except those of the Alcalde Provincial, 
must be ratified by the superior tribunal, or Cap- 
tain General, according to the nature of the cause, 
before they are carried into execution. The Govy- 
ernor has not the power of pardoning criminals, 
An auditor and an assessor, who are doctors of 
law, are appointed to give counsel to those judges; 
but for some time past there has been no assessor. 
If the judges do not consult those officers, or do 
not follow their opinions, they make themselves 
responsible for their decisions. 

The commandants of districts have also a spe- 
cies of judicial power. ‘They hear and determine 
all pecuniary cauges not exceeding the value of 
one hundred dollars. When the suit is for a 
larger sum, they commence the process, collect 
the proofs, and remit the whole to the Governor, 
to be decided by the proper tribunal. They can 
inflict no corporeal punishment except upon slaves, 
but they have the power of arresting and impris- 
oning when they think it necessary: advice of 
which, and their reasons, must be transmitted to 
the Governor. 

Small suits are determined in a summary way, 
by hearing both parties, viva voce ; but, in suits of 
greater magnitude, the proceedings are carried on 
by petition and reply, replication and rejoinder, 
reiterated until the auditor thinks they have noth- 
ing newto say. Then all the proofs either party 
chooses to adduce are taken before the keeper o! 
the records of the court, who is always a notary 
public. 

The parties have now an opportunity of mak- 
ing their remarks upon the evidence, by way ol 
petition, and of bringing forward opposing prools. 
When the auditor considers the cause as mature, 
he issues his decree, which receives its binding 
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foree from the Governor’s signature, where the | ¢o; but, if it should be necessary to read a process 
cause depends before him. : | in order to form his petition, and it should require 
There is an appeal to Havana, if applied for | much time and labor, he is compensated in pro- 
within five days after the date of the decree, in | portion, besides twelve and a half cents per leaf 
causes above a certain value. An ulterior appeal | for perusing the papers. For attendance on any 
lies to the Audience, which formerly sat at St. | business, he is allowed one dollar and fifty cents 
Domingo, but which is now removed to some | for the assistance of two anda half hours. The 
part of Cuba; and from thence to the Council of | notary has fifty cents for each decree, or order of 
the Indies, in Spain. | the judge; twenty-five cents for a notification in 
Suits are of various durations. In pecuniary | his office; and fifty cents for one out of it, but 
matters, the laws encourage summary proceedings. within the city; one dollar and seven-eighths for 
An execution may be had on a bond in four days; | ©Very attendance of two and a half hours on busi- 
and, in the same space, on a note of hand, after nes, and twenty-five cents additional for every leaf 
the party acknowledged it, or after his signature | of paper written by him. , 
is proved. Moveable property is sold, after giving |__A counsellor or two have sometimes resided at 
nine days’ warning, provided it be three times | New Orleans, but being generally found obnox- 
publicly cried in that interval. Landed property | ious to the officers of the Government, they have 
must be likewise cried three times, with an inter- | not continued there. The counsellor values his 
val of nine days between each, and it may then | own services, and, in general, exacts large sums. 
be sold. All property taken in execution must be | The attorney generally receives from the party 
appraised, and sold for at least half of the ap- | who employs him more than is allowed by law. 
praisement. In pecuniary matters, the Govern-| it 
ors decide verbally, without appeal, when the | Crimes, Criminal Jurisprudence, and Punish- 
sum does not exceed one hundred dollars. The | ment. 


Alcaldes have the same privilege, when the) fp cases of petty crimes, the cognizanee of the 
amount is not above twenty dollars. proper court may be said to be final, and without 
In addition to these courts, four years ago there | appeal; and most commonly such causes are de- 
were established four Alcaldes de Barrio, or petty | cided ina summary way. With respect to crimes 
magistrates; one for each of the four quarters of | of a deeper dye, more solemnity is used. A per- 
the city, with a view to improve its police. They | son skilled in the laws is always nominated by the 
hear and decide all demands not exceeding ten | court to defend the accused. The trial is not pub- 
dollars; exercise the power of committing to | lie; but examinations and depositions in writing 
prison; and in case of robbery, riot, or assassina- | are taken privately by the auditor, at any time 
tion, they can, by calling upon a notary, take | most convenient to himself, at which, nevertheless, 
cognizance of the affair; but, when this is done, | the counsel of the accused is admitted to be pres- 
they are bound to remit the proceedings to some | ent. He has also every kind of privilege granted 
of the other judges, and, in all cases whatever, to | to him in making his defence. Such suits are 
give them information when they have commit- | generally very tedious and expensive, when he is 
ted any person to prison. . wealthy. The condemned is entitled to an appeal, 
Most of the suits are personal contracts, tights i as in civil cases. provided he give security for the 
to dower, inheritances, and titles to land. Those | payment of the future costs. There appears, how- 
arising from personal quarrels are generally de- | ever, to be a virtual appeal in every capital con- 
cided in a summary way. The inhabitants are | demnation, because a stay of execution takes place 
said not to be litigious. ag the rear ak of the sentence returns from 
s | St. Jago de Cuba, where there is a grand tribuna 
Lawyers, and Costs of the Courts, and Officers. | established consisting of five judges, before whan 
The number of lawyers is small, not exceeding | counsellors plead, as in our courts. 
three or four attorneys. Their fees are small. | Crimes of great atrocity are very rare. Murder, 
Suits are carried on in writings, called escritos, | by stabbing, seems to be confined to the Spanish 
which may be drawn up by the parties themselves, | soldiers and sailors. The terror of the magistrate’s 
if they please, but they must be presented by the | power restrains assaults, batteries, riots, &e. 
escribano, or notary, who is the keeper of the re- | Punishments are generally mild. They mostly 
cords of the court. ‘ | consist of imprisonment and payment of costs; 
The fees of the judges are twenty-five cents for | sometimes the stocks. White men, not military 
every half signature or flourish, (which is usually are rarely, perhaps never, degraded by whipping, 
affixed on common occasions;) fifty cents forevery and in no ease do any fines go into the public 
whole signature; and two dollars and three-fourths treasury. Murder, arson, and aggravated robbery 
for every attendance, as at a sale, or the taking of | of the King’s treasury or effects, are punished 
evidence. ; with death. Robbery of private persons, to any 
The fees of the Abogado, or person consulted | amount, is never punished with death, but by res- 
by the judges on law points, are twelve and a half | titution, imprisonment, and, sometimes, enormous 
cents for every leaf of which the process consists, | costs. Crimes against the King’s revenue, such 
and four dollars for every point of law cited. | as contraband trade, are punished with hard labor 
Those of the attorney, when employed, are sixty- | for life, or a term of years, on board the galleys 
two and a half cents for a simple petition, or escri- | in the mines, or on the public works. 7 
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Learning. 

There are no colleges, and but one public school, 
which is at New Orleans. The masters of this 
are pail by the King. They teach the Spanish 
language only. There are a few private schools 
for children. Not more than half of the inhabi- 
tants are supposed to be able to read and write; 
of whom not more than two hundred, perhaps, 
are able to do it well. In general, the learning of 
the inhabitants docs not extend beyond those two 
arts, though they seem to be endowed with a 
good natural genius, and an uncommon facility 
of learning whatever they undertake. 


The Church. 


The clergy consists of a bishop, who does not 
reside in the province, and whose salary, of four 
thousand dollars, is charged on the revenue of 
certain bishoprics in Mexico and Cuba; two 
canons, having each a salary of six hundred dol- 
lars; and twenty-five curates, five for the city of 
New Orleans, and twenty for as many country 
parishes, who receive each from three hundred 
and sixty to four hundred and eighty dollars a 
year. Those salaries, except that of the bishop, 
together with an allowance for sacristans and 
chapel expenses, are paid by the treasury at New 
Orleans, and amount annually to thirteen thou- 
sand dollars. 

There is also at that place a convent of Ursu- 
lines, to which is attached about a thousand acres 
of land, rented out into three plantations. The 
nuns are now in number not more than ten or 
twelve, and areall Freach. There were formerly 
about the same number of Spanish ladies belong- 
ing to the order ; but they retired to Havana du- 
ring the period when it was expected that the 
province would be transferred to France. The 
remaining ouns receive young ladies as boarders, 
and instruct them in reading, writing, and needle- 
work. 

They have always acted with great propriety, 
and are generally respected and beloved through- 
out the province. With the assistance of an an- 
nual allowance of six hundred dollars from the 
treasury, they always support and educate twelve 
female orphans. 


Of the Officers of Government. 


The officers, who are merely judicial, have been 
already mentioned, and therefore some of them 
will be altogether omitted in this place. The 
executive officers, appointed by the Governor, for 
each division of the province, and called Com- 
mandants, are generally taken from the army, or 
the militia. When the settlement is small, some 
respectable character is appointed to the civil 
command, and the militia officer has the direc- 
tion of military matters. Where there is a gar- 
rison, the commandant is sub-delegate of the In- 
tendant, and draws upon him for all expenses in- 
curred. In that case he has the charge of all 
matters relating to the revenue, within his district. 

The duty of commandants is to superintend the 
police, preserve the peace of this district, examine 


the passports of travellers, and to suffer no stran- | 
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gers to settle within the limits of their command 
without regular leave obtained from Government. 
They are to prevent smuggling; to certify thar 
all lands, petitioned for by the inhabitants, are 
vacant before they are granted; and, when re. 
quired, to put the owner in posession. They are 
besides notaries public; and in their offices jt js 
necessary to register all sales of lands and slaves. 
and even to make the contracts for those pur- 
poses before them. They act as sheriffs, levy ex- 
ecutions on property, attend and certify the sale. 
and collect the proceeds. They also take inven- 
tories of the property of intestates. By an ordi- 
nance of Baron Carondelet, syndics are estab- 
lished every three leagues, who are subordinate 
to the commandant, decide small causes. and haye 
the police of roads, levees, travellers, and negroes, 

The officers of the General Government are the 
following: Besides his judicial powers, the Goy- 
ernor is chief of the army and militia, and the 
head of the civil Government. He is also Presi- 
dent of the Cabildo, or Provincial Council. He 
appoints and removes, at pleasure, the command- 
ants of districts. He appoints the officers of the 
militia, who are, nevertheless, commissioned by 
the King, and he recommends military officers 
for preferment. He is superintendent of Indian 
affairs. He promulgates ordinances for the good 
government and improvement of the province, 
but he has no power to assess taxes upon the in- 
habitants without their consent. Until the year 
1798, he possessed the sole power of granting 
lands; but it then passed into the hands of the 
Intendant. 

The Cabildo is an hereditary council of twelve, 
chosen originally from the most wealthy and re- 
spectable families. The Governor presides over 
their meetings. Their office is very honorable. 
but it is acquired by purchase. They have a 
right to represent, and even to remonstrate to the 
Governor, in respect to the interior government 
of the province. The police of the city is under 
their control and direction. In it they regulate 
the admission of physicians and surgeons to prac- 
tice. Two members of the Cabildo serve by turn 
monthly, and take upon themselves the imme- 
diate superintendence of markets, bakers, streets, 
bridges, and the general police of the city. This 
council distributes among its members several 
important offices, such as Alguazil Mayor, or 
High Sheriff, Alcalde Provincial, Procureur Gene- 
ral, &c. The last mentioned is a very important 
charge. The person who holds it is not merely 
the King’s attorney, but an officer peculiar to the 
civil law. He does not always prosecute ; but, 
after conviction, he indicates the punishment an- 
nexed by law to the crime, and which may be, 
and is mitigated by the court. Like the chancel- 
lor in the English system, he is the curator and 
protector of orphans, &c.; and, finally, he is the 
expounder of the law, the defender of the privi- 
leges belonging to the town, province, or colony, 
and the accuser of every public officer that in- 
fringes them. The Cabildo is also vested with 
a species of judicial authority, for which, and for 
a further elucidation of its constitution, and the 
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functions of the officers springing from it, see the | house on the transfer of shipping. It is ascer- 
appendix No. 1. tained upon the sum the buyer and seller declare 
The Intendant is chief of the departments of | to be the real consideration. As no oath is re- 
finance and commerce, and exercises the ao | quired from either, they seldom report more than 
powers already mentioned. He is entirely inde- | half the price. 
pendent of the Governor, and no public moneys; The following taxes are also payable in the 


can be issued without his express order. The land | province: 5 
office is under his direction. Two per cent. on legacies and inheritances, 


The Contador, Treasurer, and Interventor, are | coming from collaterals, and exceeding two thou- 
officers subordinate to the Intendant. The first | sand dollars. 
has four clerks under him, and keeps all accounts| Four per cent. on legacies, given to persons 
and documents respecting the receipt and expen- | who are not relatives of the testator. 
diture of the revenue; and is, therefore,a check | A tax on civil employments, the salaries of 
upon the Intendant. The treasurer is properly | which exceed three hundred dollarsannually,called 
no more than a cashier, and is allowed one clerk. | media annata, amounting to half of the first year’s 
The interventor superintends all public purchases | salary. By certain officers it is to be paid in two 
and bargains. The administrador is also subor- annual instalments, and by others in four. The 
| 
| 











dinate to the Intendant, and, with a number of in- | first person appointed to a newly created office 

ferior officers, manages everything respecting the | pays nothing, but the tax is levied on all who 

custom-house. Every clerk in these offices re- | succeed him. ; 

ceives his commission from the King. Seven dollars is deducted from the sum of 
The Auditor is the King’s counsel, who is to | twenty, paid as pilotage by every vessel entering 

furnish the Governor with legal advice in all | or leaving the Mississippi; but the treasury pro- 

cases of judicial proceedings, whether civil or | vides the boats, and pays the salary of the pilots 

military. and sailors employed at the Balize. ‘The remain- 
The Assessor’s functions are similar to those | der of the twenty dollars is thus distributed: to 

of the auditor, and are properly applicable to the | the head pet four dollars; to the pilot who is in 

Intendant’s department. the vessel four dollars; and five dollars to the 
Both of the officers last mentioned are also the | crew of the row-boat that goes out to put the 

counsellors of some of the other tribunals, as be- | pilot on board, or take him ashore. 

fore intimated. A tax of forty dollars per annum for licenses to 
A Secretary of the Government, and another | sell liquors. ; 

of the Intendancy. | tax on certain places when sold, such as 
A Surveyor General. | those of regidor, notary, attorney, &c. 
A Harbormaster. But the principal tax is that of six per cent. 
A Storekeeper, who takes charge of all public | levied on all imports and exports, according to a 

moveable property. low tariff. The proceeds of which net about one 
An Interpreter of the French and Spanish lan- | hundred and twenty thousand dollars, whilst all 

guages, and a number of other inferior officers. the other taxes are said not to yield more than 
All appointments in the province, with a salary | five or six thousand dollars annually. 

of more than thirty dollars per month, are made Er 1 Deb 

by the King; and most of those with a lower epee Ee Debt. 

salary, by the Governor or Intendant, as belongs The expenses of the present Government, com- 

to their respective departments. There are no | prehending the pay and support of the regiment 








officers chosen by the people. of Louisiana, part of a battalion of the regiment 
The salaries and perquisites of the principal | of Mexico, a company of dragoons, and one of 
officers are as follows: artillery, which form the garrison of the country, 
Salary. Perquisites. | including Mobile, the repairs of public buildings 

Governor, annually - 6,000 2,000 and fortifications, the maintenance of a few gal- 
Intendant - - - 4,000 none | leys to convey troops and stores throughout the 
Auditor ts m - 2.000 2.000 province, Indian presents, and salaries of officers, 
Contador - - - 2,000 none clergy. and persons employed for public purposes, 
Assessor ‘ 4 - 1,200 1,000 | amount to about six hundred and fifty thousand 
Treasurer - - - 1,200 none doliars. A sum, in specie, which does not gene- 
Administrador - - 1,200 none rally exceed four hundred thousand dollars, is an- 
Secretary of Government 600 2,000 nually sent from Vera Cruz; but this, together 


with the amount of duties and taxes collected in 
the province, leaves usually a deficiency of one 
hundred or one hundred and fifty thousand dol- 
lars, for which certificates are issued to the per- 
sons who may have {furnished supplies, or to offi- 
cers and workmen for their salaries. Henee a 
debt has accumulated, which, it is said, amounts 
at present to about four hundred and fifty thou- 
sand dollars. It bears no interest, and is now de- 
preciated thirty per cent. The latter circum- 


The commandants of districts receive each one 
hundred dollars from the King annually, unless 
they are possessed of a military employment or 
pension. 

Taxes and Duties. 
_ Instead of paying local taxes, each inhabitant 
is bound to make and repair roads, bridges, and 
embankments through his own land. 

A duty of six per cent. is payable at the custom- 
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stance has taken place not from want of confidence 
in the eventual payment of the certificates, but 
from the uncertainty of the time when, and the 
want and general value of specie. The whole of 
this debt is said to be due to the inhabitants, and 
to American residents. It would have been long 
since paid off, but for a diversion of the funds, 
destined for that purpose, to different and exter- 
nal objects. 


Imports and Exports. 


The productions of Louisiana are, sugar, cotton, 
indigo, rice, furs and peltry, lumber, tar, pitch, lead, 
flour, horses, and cattle. Population alone is 
wanting to multiply them to an astonishing de- 
gree. The soil is fertile, the climate salubrious, 
and the means of communication between most 
parts of the province certain, and by water. 

The following has been received as a sketch of 
the present exports of Louisiana, viz: 

20,000 bales of cotton, of three cwt. each, at twenty 
cents per pound, iacreasing - - $1,344,000 
45,000 casks of sugar, ten cwt. each, at 
six cents per pound, increasing = - 
800 casks of molasses, one hundred gal- 
lonseach,increasing - - = = 


302,400 
32,000 


Indigo, diminishing rapidly - = 100,000 

Peltry - = *= = = = 209,000 

Lumber - - - = - - 80,000 

Lead, corn, horses,and cattle, uncertain. 

All other articles,suppose- - - 100,000 
2,158.000 











According to official returns in the Treasury of 
the United States, there were imported into our 
territory from Louisiana and Florida merchandise 
to the following amounts, in the several years pre- 
fixed : 


In 1799, to the value of - - $507,132 
In 1800,to the value of ~—_- - 904,323 
In 1801,tothevalueof - - 956,635 
In 1802,to the value of - - 1,006,214 


According to the same authority, (which makes 
the total of the exports to amount to two millions 
one hundred and fifty-eight thousand dollars,) the 
imports in merchandise, plantation utensils, slaves, 
&c., two and a half millions—the difference being 
made up by the money introduced by the Govern- 
ment to pay the expenses of governing and pro- 
tecting the colony. 

According to the returns in the Treasury of the 
United States, exports have been made to Louisi- 
ana and Florida to the following amount, in the 
years prefixed : 


In 1799, foreign articles, to the value of - $3,056,268 
In 1799, domestic articles, to the value of - 447,824 





Total - - . - - - $3,504,092 





—— 


In 1800, foreign articles, to the value of - $1,795,127 
In 1800, domestic articles, to the value of- 240,662 


Total - + © ©: :¢) .9:$9,085,789 





In 1801, foreign articles, to the value of - $1,770,794 


In 1801, domestic articles, to the value of - 137,204 
Ses 
Total - - - . ‘ 


- $1,907,998 


——n, 


In 1802, foreign articles, to the value of - $1,054,609 
In 1802, domestic articles, to the value of- 170,119 


————T, 

Total 2 eee BL 224, 710 

It is to be observed, that if the total of the jm- 

ports and exports into and from these Provinces 

(of which the two Floridas are but a very unim.- 

portant part, with respect to both) be as above 
supposed, viz: 


mports - - - = = $2,500,000 
Exports - - - - = 2,158,000 
Making together - + $4,658,000 


The duty of six per cent. ought alone to produce 
the gross sum of two hundred and seventy-nine 
thousand four hundred and eighty dollars; and 
that the difference between that sum and its act- 
ual net produce arises partly from the imperfect 
tariff by which the value of merchandise is ascer- 
tained, but principally from the smuggling, which 
is openly countenanced by most of the revenue 
officers. 


Manufacturers. 


There are but few domestic manufactures. The 
Acadians munufacture a little cotton into quilts 
and cottonades; and in the remote parts of the 
Province the poorer planters spin and weave some 
negro cloths of cotton and wool mixed. There 
is one machine for spinning cotton in the parish 
of Iberville, and another in the Opelousas, but 
they do little or nothing. In the city, besides the 
trades which are absolutely necessary, there isa 
considerable manufacture of cordage, and some 
small ones of shot and hair powder. There are 
likewise in, and within a few leagues of the town, 
twelve distilleries for making taffia, which are said 
to distil annually a very considerable quantity; 
and one sugar-refinery, said to make about two 
hundred thousand pounds of loaf sugar. 
Navigation employed in the trade of the Province. 

In the year 1802, there entered the Mississippi 
two hundred and sixty-eight vessels of all descrip- 
tions, eighteen of which were public armed ves- 
sels, and the remainder merchantmen, as follows: 
Ships, 48 American, 14 Spanish ; brigs, 63 Amer- 
ican, 17 Spanish, 1 French; polacres, 4 Spanish: 
schooners, 50 American, 61 Spanish; sloops, ! 
American, 1 Spanish. Total, 170 American, {7 
Spanish, 1 French. 

Of the number of American vessels, twenty- 
three ships, twenty-five brigs, nineteen schooners, 
and five sloops, came in bal!ast ; the remainder 
were wholly or in part laden. Five Spanish ships 
and seven schooners came in ballast. The united 
tonnage of all the shipping that entered the river, 
exclusive of the public armed vessels, was thirty- 
three thousand seven hundred and twenty-live 
register tons, 

In the same year there sailed from the Missis- 
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sippi two hundred and sixty-five sail, viz: Ships, 
40* American, 8,972 tons; 18 Spanish, 3,714 tons. 
Brigs, 58 American, 7,546 tons; 22* Spanish, 1,944 
tons. Schconers, 52 American, 4,346 tons; 58 
Spanish, 3,747 tons. Sloops, 8 American, 519 tons; 
3* Spanish, 108 tons. Polacres, 3* Spanish, 240 
tons.—'T otal, 158 American, 21,383 tons; 104 Span- 
ish, 9,753 tons. 

Schooners, 3 French, 105 tons. 

Total American 158, tons 21,383; total Span- 
ish 104, tons 9,753; total French 3, tons 105. Grand 
total 265 sail, 31,241 tons. 

The tonnage of the vessels which went away 
in ballast, and that of the public armed ships, are 
not included in the foregoing account; these latter 
carried away masts, yards, spars, pitch, tar, &c., 
at least one thousand tons. 

In the first six months of the present year, there 
entered the Mississippi one hundred and seventy- 
three sail, of all nations—four of which are public 
armed vessels, viz: two French and two Spanish, 
whose tonnage is not enumerated—as follows: 
Ships, 23 American, 5 396 tons; 14 Spanish, 3,080 
tons; 5 French, 1,002 tons. Brigs, 44 American, 
5,701 tons; 20 Spanish, 2,173 tons; 8 French, 878 
tons. Polacres, 3 Spanish, 480 tons; 2 French, 
436 tons. Schooners, 22 American, 1,899 tons; 
18 Spanish, 1,187 tons; 7 French,488 tons. Sloops, 
4 American, 278 tons; 3 Spanish, 167 tons.—To- 
tal, 93 American, 13 264 tons; 58 Spanish, 7,087 
tons; 22 French, 2,804 tons. 

Total of American ships 93, tons 13,264; total 
of Spanish ships 58, tons 7,087; total of French 
ships 22, tons 2,804. Grand total, 173 ships, 23,155 
tons. 

In the same six months there sailed from the 
Mississippi one hundred and fifty-six vessels, viz: 
Ships, 21 American, 18 Spanish, 2 French ; brigs, 
28 American, 31 Spanish, 1 French; polacres, 4 
Spanish ; schooners, 17 American, 26 Spanish, 5 
French; sloops,2 American, 1 Spanish. Total, 
68 American, 80 Spanish, 8 French. 


Coasting Trade. 

There is a considerable coasting trade from Pen- 
sacola, Mobile, and the creeks and rivers falling 
into, and in the neighborhood of, Lake Pontchar- 
train, from whence New Orleans is principally 
supplied with ship-timber, charcoal, lime, pitch, 
and tar, and partly with cattle; and the places 
before named are supplied with articles of foreign 
growth and produce in the same way from Orleans. 
The vessels employed are sloops and schooners— 
some of which are but half-decked—from eight to 
fifty tons; five hundred of which, (including their 
repeated voyages,) and thirteen galleys and gun- 
boats, entered the bayou St. Jean last year. There 
is likewise a small coasting trade between the At- 
takapas and Opelousas, and New Orleans, by way 
of the Balize, which would much increase if there 
was any encouragement given by Government to 
clear away a few obstructions, chiefly caused by 
fallen timber, in the small rivers and creeks lead- 
ing to them. 





* One in ballast. 
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DIGEST OF THE LAWS OF LOUISIANA. 


[Communicated to Congress, Nov. 29, 1803.] 


To the Senate and House of 
Representatives of the United States : 


I now communicate an appendix to the infor- 
mation heretofore given on the subject of Louisi- 
ana. You will be sensible, from the face of these 
papers, as well as of those to which they are a 
sequel, that they are not and could not be official, 
but are furnished by different individuals as the 
result of the best inquiries they had been able to 
make, and now given, as received from them; 
only digested under heads to prevent repetitions. 


Nov. 29 1803. TH. JEFFERSON. 





Appenpix No. 1. 


Don Alexander O’Reilly, Commander of Benfayou, of 
the Order of Alcantara, Lieutenant General of the 
Armies of His Majesty, Inspector General of Infantry, 
and, by commission, Governor and Captain-General 
of the Province of Louisiana. 


The process which has been had in consequence 
of the insurrection which has taken place in this 
colony, having fully demonstrated the part and 
influence which the council have taken in those 
proceedings, countenancing, contrary to duty, the 
most criminal actions, when their whole care 
should have been directed to maintaining the peo- 
ple in the fidelity and subordination which are 
due to their Sovereign ; for these reasons, and 
with a view to prevent hereafter evils of such mag- 
nitude, it is indispensable to abolish the said coun- 
cil, and to establish in their stead that form of po- 
litical government and administration of justice 
prescribed by our wise laws, and by which all the 
states of His Majesty in America have been main- 
tained in the most perfect tranquillity, content, and 
subordination. For these causes, in pursuance of 
the power which our Lord the King (whom God 
preserve) has been pleased to confide to us by his 
patent, issued at Aranjuez, the 16th April, of the 
present year, to establish in the military police, 
and in the administration of justice and of his fin- 
ances that form of government, dependence, and 
subordination, which should accord with the good 
of his service and the happiness of his subjects in 
this colony: We establish, in his royal name, a 
city council or cabildo. for the administration of 
justice and preservation of order in this city, with 
the number of six perpetual regidors, conformably 
to the second statute, title 10, book 5, of the Re- 
copilation des Indes; among whom shall be dis- 
tributed the offices of alferes royal, aleaid mayor 
provincial, alguazil mayor, depositary general, and 
receiver of penas de camara, or fines for the use 
of the royal treasury ; these shall elect, on the first 
day of every year, two judges, who shall be styled 
alcaids ordinary, a syndic procureur general, and 
a manager of the rents and taxes of the city; such 
as the laws have established for good government 
and faithful administration of justice. And asthe 
want of advocates in this country, and the little 
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knowledge which his new subjects possess of the | 4. The office of alcaid should be given to capa. 
Spanish laws might render a strict observance of | ble persons who may have the information neces. 
them difficult, and as every abuse is contrary to | sary to fill worthily a charge so important. They 
the intentions of His Majesty, we have thoughtit | shall have a house in the city, and shall resid, 
useful, and even necessary, to form an abstract or | therein. Those who are employed in the militia 
regulation drawn from the said statutes, which | may be named to those offices; and they may alsy 
may serve for instruction and elementary formu- | be given to the regidors, whose employ ments may 
lary in the administration of justice and econo- | not be incompatible with those places. 

mical government of this city, until a more gene-| 5. The alcaids, and the other elective officers 
ral knowledge of the Spanish language may ena- | of the cabildo, cannot be continued in their em- 
ble every one, by the perusal of the aforesaid stat- | ployments but when all the members without ex. 
utes, ‘to extend his information to every point | ception shall have given their votes for their cog. 
thereof. In consequence thereof, and with the tinuation. Without this condition, they cannot 
reserve of His Majesty’s good pleasure, we order | be re-elected until two years after they shall haye 
and command the justices, cabildo, and their offi- | quitted the distinguishing badge of their office, 
cers, to conform punctually to whatis required by | 6. Neither the officers of the finances, those who 
the following articles: ;are indebted to the said finances, the sureties of 


: either the one or the other, those who have no 
Section I.—Of the Cabildo. ee ne 


L | attained the age of twenty-six years, nor the new 
1. The cabildo, at which the Governor shall | converts to ovr holy faith, can be elected to the 
preside, or, in his absence, the alcaid ordinary, who | 


é said offices. 
shall have the first voice, shall assemble at the| 7, The election being confirmed by the Goy. 


city hotel on the first day of every year, and pro- | ernor, the doorkeepers shall deliver tickets from 
ceed to the election of alcaids ordinary and the | the scrivener to the elected, notifying them to at- 
other officers above mentioned ; it shall also as- | tend at the hall of the assembly, in order to take 
semble every Friday, for the purpose of delibera- | the oath prescribed by law; the form of which 
ting on all that may concern the public welfare. | will be found annexed to this regulation, and to 
The syndic procureur-general shall propose in | be received and put in possession of their offices, 
these assemblies what may appear to him forthe | 8. The scrivener of the Government will keep 
welfare of the republic. One or two regidors shall | a book entitled “Resolutions,” in which he shal! 
immediately after inform the Governor, if he has | record the elections and decisions of the assen- 
not presided, of the resolutions that may have been | blies, ordinary and extraordinary ; and which 
taken ; and, except in pressing cases when the ca- | shall be signed by all the judges and members 
bildo for very important reasons may assemble at | who may have assisted thereat. 

the Governor’s dwelling, it shall not assemble in| 9, The regidors cannot give their votes for the 
any other place than the city hotel ; under the pe- | said offices in favor of their father, son, brother, 
nalty, to the officers who compose it, of being de- | step-father, son-in-law, step-son or step-brother, o/ 
prived of their employments. their wives, although they may be elected by all 

2. In urgent cases, which cannot be deferred | those who shall be entitled to vote. 

until the usual day of meeting, the regidors may | 10, Whenever the cabildo shall deliberate upon 
hold an extraordinary sitting; they shall be | an affair which may personally regard a regidor, 











| 





notified to that effect by one of the doorkeepers of 
the cabildo; and if any one of the members shall 
not have been notified, the resolutions which may 
have been taken shall, if he shall challenge the 
same, be void; as also in case the minority should 
not have been notified, even if those who have not 
been notified shall not object thereto. No assem- 
bly shall ever be held but by order of the Govern- 
or, and the assistants shall keep a profound silence 
in respect to the subject upon which the assembly 
may have deliberated. 

3. The regidors shall have an active voice in 
the elections, as well as the alcaids of the preced- 
ing year, who shall remain in the cabildo until 
the election of their successors shall be confirmed, 
and they shall have been received. The alcaid, 
however, who, in the absence of the Governor, 
shall exercise the functions of President, shall not 
have an active voice; and so soon as the elections 
shall have been determined, the secretary of the 
cabildo shall give information thereof to the Gov- 
ernor, who alone may decide on the validity of 
the opposition made by any member to the per- 
sons elected to the municipal offices, and confirm 
the alcaids and other officers. 








or other officer of the cabildo, or even any one oi 
his kindred, or for other particular reasons which 
might induce a suspicion of partiality, he shall 
withdraw immediately, and shall not return unt! 
the affair shall have been decided. 

11. All decrees, royal provisions, and despatches, 
| which may be addressed to the corporation either 
by the Governor or other authorized minister, shal! 
be opened in the cabildo only, where they shal! 
be recorded, and originals preserved in the archives 
of the said cabildo. 

12. In case of the death or absence of one of 
the alcaidsordinary, the alferes reyal shall exercise 
the duties of that office during the time that may 
be wanting to complete the vear of him who may 
be deceased or absent: and, if two alcaids should 
be wanting at the same time, the other place shall 
fall of right to the senior regidor, provided he does 
not hold in the cabildo any office incompatible 
with that employment, as specified in the presen! 
regulation, under the heads of those several o!- 
fices. 

13. Whenever the regidors may assist in a body, 
they shall preserve the order following, as also in 
the cabildo, viz: the alferes royal shall take the 
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ee 
first place; the aleaid mayor provincial the next ; 
the alguazil mayor, and the other regidors accord- 
ing to their rank and their seniority. 

14. Each regidor, according to his rank, and by | 
turns, shall be charged with the maintenance of 
the municipal ordinances, and the other disposi- 
tions of government forthe public good. He shall 
attend tothe prices of provisions, exacting the fines, 
and putting in force the penalties incurred by the 
delinquents. 

15. Whenever there shall be the question of 
augmenting the price of meat, with which this 
city is abundantly and constantly supplied, the 
cabildo, ata public bidding, shall adjudge the con- 
tract to him who shall oblige himself to furnish it 
on the best terms and for the greatest advantage 
of the public. 

16. The cabildo shall have cognizance of ap- 
peals from sentences pronounced either by the Gov- 
ernor, or by the alcaids ordinary where the sum 
does not exceed 90,000 maravedis; which must be 
understood as extending only to causes wholly 
civil, for in criminal cases the appeal must be 
made to the superior tribunal, which His Majes- 
ty will have the goodness to appoint, in conse- 
quence of my representations to him on that sub- 
ect. 
17. To legalize similar appeals, the cabildo shall | 
name two regidors, who, in quality of commis- | 
sioners, and after having taken the oath, shall de- | 
cide on the justice or injustice of the sentence 
from which an appeal is made, conjointly with 
the judge who may have pronounced the same. 
This nomination sha!l be made so soon as the ca- 
bildo shall be required thereto by the appellant; 
the form of which, and of the institution of the 
said appeal, will be detailed in their places. 

18. In the first ordinary assembly which may 
be held after that for the elections of each year, 
the cabildo shall name two regidors to receive the 
accounts of the mayordome de proprios of the pre- 
ceding year, of the sums which he may have re- 
ceived for account of the city, and of the expendi- 
tures by order of the cabildo for the objects to 
which those sums are destined. They shall have 
those accounts rendered with the greatest exacti- 
tude, and shall oblige the said mayordome to de- 
liver up immediately to his successor the residue 
of the said account; the said regidors being respon- 
sible for the total thereof when the said accounts 
shall be settled by one of the principal officers of 
finance. 

19. Although the application and expenditures 
of the proprios for the objects to which they are 
destined belongs to the cabildo, it cannot, even in 
extraordinary cases, dispose of more than 3,000 
maravedis thereof; and when a greater expendi- 
ture may be necessary, the consent of the Gov- 
ernor must be previously obtained, without which 
the said cabildo cannot assign either salary or al- 
lowance upon any occasion whatsoever. 

20. The electors in the two jurisdictions bein 
responsible for the injury and detriment which the 
public may sustain by the bad conduct and inca- 
pacity of the elected for the administration of jus- 
tice and the management of the public interests, 


should have for their objects in the election of 
aleaids ordinary and the other officers the service 
of God, the King, and the republic ; and, to prevent 
an abuse of that great trust, their choice should be 
directed to those persons who shall appear most 
suitable for those offices, by the proofs they may 
possess of their affection for the King. their disin- 
terestedness, and their zeal for the public welfare. 

21. Thecabildois hereby informed that it should 
exact from the Governors, previous to their taking 
possession, a good and sufficient surety and a fuil 
assurance that they will submit to the necessary 
inquiries and examinations during the time they 
may exercise their employments; and that they 
will pay what may be adjudged and determined 
in that respect. This article merits the most se- 
rious attention of the cabildo, who is responsible 
for the consequences which may result from an 


| omission or neglect of exacting these securities 


from the Governor. 

22. The offices of regidor and scrivener of the 
cabildo may be sold; those officers shall also be 
allowed to assign them in the manner prescribed 
by the laws of thiskingdom. Inacknowledgment 
of this favor, and in consideration of the value that 
these offices will acquire by the facility of assign- 
ing them, by which they will be effectively trans- 
ferred from one person to another. there shall be 
paid into the royal treasury, for the first assign- 
ment, one-half the sum at which the said offices 
may be rated, and one-third of the same for every 
subsequent assignment thereof, exclusive of the 
royal custom of half annats, (receivable without 
any deductions in Spain;) which custom shall 
also be paid by the alcaids ordinary who may be 
yearly elected to those offices. 

23. To render these assignments valid, the as- 
signer should survive the same the term of twenty 
days, computing from the date thereof; and the 
assignee should present himself to the Governor 
within seventy days from the date of the same, 
provided with an authentic act substantiating the 
said assignment, as likewise the above-mentioned 
twenty days that the assigner shall have survived 
the same. Should neither of those precautions 
be taken, the assigner shall forfeit the said office, 
which shall be deemed vacant to the profit of the 
King’s demesne; and neither he nor his heirs may 
lay claim to any portion of the price at which 
the same may be sold. 

24. The said assignments shall not be valid, 
unless made in favor of persons known to be ca- 
pable, of the age of twenty-six years, and possess- 
ing the capacity and talents necessary to the com- 
mon good of the republic, and worthy of the 
cabildo, on account of the injury which would re- 
sult therefrom should those officers be deficient in 
these qualifications. The said assignments shall 
be carefully executed and preserved by a public 
notary of the place at which they may be made. 


Section IIl.—Of the Alcaids Ordinary. 


1. The alcaids ordinary shall have cognizance 
of all matters in dispute, either civil or criminal, 
between inhabitants residing within their juris- 
diction, which shall extend throughout the city 
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and the dependencies thereof, excepting those 
which may come within the cognizance of the 
ecclesiastical, military, or other special court. 

2. The alcaids ordinary cannot interfere in the 
affairs of Government, which come exclusively 
within the jurisdiction and competency of the 
Governor. 

3. In all matters on which the cabildo may de- 
liberate, the alcaids ordinary, who may assist 
thereat, shall, during their year of office, have an 
equal vote with the regidors. 

4. The alcaids shall appear in public with de- 
cency and modesty, bearing the wand of royal 
justice,—a badge provided by law to distinguish 
the judges. When administering justice they 
shall hear mildly those who may present them- 
selves, and shall fix the hour and place of audi- 
ence, which should be at 10 o’clock in the morn- 
ing, at the city hotel; and for the decision of verbal 
causes, in the evening between 7 and 8 o’clock, at 
their dwellings, and in none other. 

5. One of the principal objects of justice being 
to prevent, effectually, those disorders which take 

lace during the night, one of the alcaids, assisted 

y his alguazils and the scrivener, should go the 
rounds of the city; and, in case a greater force 
should be necessary, they may not only demand it 
from those persons who may be present, but also 
from the corps-de-garde nearest thereto. 

6. It is also the duty of the alcaids ordinary to 
keep a watchfui eye upon fornication, and to pun- 
ish the same, and all other public offences, con- 
formably to the laws; of which a sufficient detail 
will be given herein. 

7. The alcaids may hear and decide verbally 
in civil causes, when the demand shall not ex- 
ceed twenty piasters, as also in criminal causes of 
little importance. They may also hear and de- 
cide verbally those which may exceed that sum, 
in case the parties interested shall consent thereto, 

8. Causes legaily brought before one of the 
judges, shall be continued and determined in his 
tribunal, and neither the Governor nor any other 
shall deprive him of the cognizance thereof. The 
Governor, however, being required thereto by the 
parties, may, by an order in writing, and suitable 
to the case, require and summon the alcaid to ren- 
der speedy justice, conformably to law. 

9. In cases of controversy, with respect to juris- 
diction, between the Governor and one of the al- 
caids, or between these last, where one of them ma 
claim the cognizance of a cause instituted with 
the other, either by reason of the said cause hav- 
ing been also instituted in his tribunal, or his sup- 
— same exclusively within his jurisdic- 
tion, they shall draw up a proces-verbal of the said 
controversy, in which they shall set forth their 
pretensions in a grave and judiciary style. The 
case shall remain in suspense until the decision of 

the superior, whom they shall be bound to con- 
sult, and to whom they shall deliver an exact copy 
of the proceeding, unless one of the judges may 
give way to the claim of the other, and thereby 
put an end to the said controversy. If, however, 
in the interval of the decision, one of the judges 
should proceed in, or take the least cognizance of, 
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the aforesaid cause, he shall forfeit his claim to 
the same, which shall be immediately vested jy 
the other. 

10. If one of the parties pleading shall excep 
against the alcaid who may have already taken 
cognizance of a cause, he may not continue the 
same but in conjunction with the other; and, jf 
this last should also be excepted against, he sha)! 
associate himself with a regidor, who shall take 
an oath to do his duty impartially, and to termj- 
nate the cause according to law, and speedily as 
possible. Whatever may be done by the aleaid 
alone, after he may have been excepted against, 
shall be void and of non-effect. The oath taken by 
the party to the written act of exception, that he 
is mistrustful of the alcaid, shall be sufficient to 
render the same valid; but, if the party shall pur- 
pose to exclude him entirely from the hearing of 
the cause, besides the aforesaid oath, he shall make 
known and substantiate the ground on which he 
relies for the support of his pretensions. If the 
judge should be related, even in the fourth degree, 
to the adverse party, or in such habits of friend- 
ship with him as to excite a suspicion of partiality, 
or prepossessed against the exceptor, in all these 
cases he shall be excluded from the hearing of the 
cause in controversy, which shall be commitied 
to the other alcaid. 

11. Two referees appointed, one by the alcaid, 
and the other by the exceptor, after being sworn 
to execute their office impartially, shall determine 
whether the case be of the nature before men- 
tioned; and, if of the said nature, they shall exact 
the entire exclusion of the alcaid therefrom ; and, 
ifa difference should arise between the referees, a 
third, named by the judge, shall decide therein; 
which decision shall be indispensably binding. 

12. The diversity of cases not permitting a spe- 
cial detail of the forms of proceeding therein, the 
aleaids shall be guided by the formulary hereunto 
annexed; and shall consult with the counsellor, 
to be appointed for that purpose, upon all doubt- 
ful cases which may occur in their practice, or 
which may not be provided for by the said form- 
ulary; and shall approach, as nearly as possible, 
to the spirit of our laws for the administration of 
justice. 

13. The alcaids ordinary, accompanied by the 
alguazil mayor, and the scrivener, shall, every 
Friday, make the visitation of the prison. They 
shall examine the prisoners, the causes of their 
detention, and the time of their imprisonment. 
They shall release the poor who may be detained 
for their expenses, or for small debts; and the 
jailer shall not exact from them any releasement 
fee. The alcaids may not set at liberty any ol 
the prisoners detained by order of the Governor, 
or of any other judge, without their express con- 
sent. 

14, They may not release those who are im- 
prisoned for debts due to the domain ; nor for fines 
imposed by law, unless the sum due shall be pre- 
viously deposited. 

15. The Governor, with the alcaids, the algua- 
zil mayor and the scrivener, shall, yearly, on the 
eves of Christmas, Easter, and Pentecost, make a 
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general visitation of the prisons, in the manner 
prescribed by the laws of the Indies. They shall 
release those who have been arrested for criminal 
causes of little importance, or for debts, when the 
debtors are known to be insolvent; and shall al- 
low them a sufficient term for the payment of 
their creditors. 


Section IlI.—Of the Alcaid Mayor Provincial. 


1. The regidor alecaid mayor provincial shall 
bear the rod of justice, and shall have cognizance 
of crimes committed in the inhabited places with- 
out the cities and villages. Thefts, robberies, carry- 
ing away of property by force, rapes, as also trea- 
son, malice, accompanied by wounds, or followed 
by death, setting fire to or burning down of houses 
or crops, and other crimes of this nature, shall be 
within the competency of the said alcaid mayor 
provincial. 

2. He may also take cognizance of the aforesaid 
crimes although committed in cities, when the 
offenders have quitted the same, and have with- 
drawn to the country with their plunder; as also 
of murders or assaults committed on their officers 
while in the exercise of their duties, or in the in- 
terval thereof, if the same are the effect of malice, 
If, however, the Governor, or one of the judges 
ordinary of the city, shall have previously taken 
cognizance thereof, the alcaid mayor provincial 
shall not interfere therein, by reason that the ju- 
risdiction of the same is vested in the alcaid ordi- 
nary. The judge, however, who shall have ap- 
prehended the offender, shall have the preference 
therein, even if the others should have preceded 
him. 

3. Whenever it shall be known that the crime 
does not concern the tribunal of the St. Herman- 
dad, the alcaid mayor provincial shall refer the 
cognizance of the same to one of the alcaids ordi- 
nary, without waiting until he may be required 
thereto. 

4. The alcaid mayor provincial shall see that 
travellers are furnished with provisions at reason- 
able prices, as well by the proprietors of planta- 
tions as by the inhabitants of the places through 
which they may pass. 

5. The principal object in the institution of the 
tribunal of the St. Hermandad being to repress 
disorders, and to prevent the robberies and assas- 
sinations committed in unfrequented places by 
vagabonds and delinquents, who conceal them- 
selves in the woods and attack travellers and the 
adjacent inhabitants, the alcaid mayor provincial 
should assemble a sufficient number of the com- 
missaries or brothers of the St. Hermandad to 
clear his jurisdiction of those kinds of people, by 
pursuing them with spirit, seizing them or putting 
them to flight. 

6. For the purpose aforesaid, and conformably 
to the usage of the other India provinces within 
the dominions of His Majesty, the aleaids mayors 
provinciaux, their commissaries, and the brothers 
of the St. Hermandad, shall have the right of ar- 
resting, either within or without the city, all run- 
away negroes and fugitives, and may exact a rea- 
sonable fee therefor; which right shall not be 
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vested in any other person save the master of the 
fugitive slave. 

The said fee is so much the more just, inasmuch 
as the alcaid mayor provincial, to comply with 
his duty, must, at his own expense, travel through 
the unfrequented places, for the benefit of the in- 
habitants. 

7. The said officer shall render speedy justice 
in all matters within his competency; and from 
his judgment there shall be no appeal; other- 
wise it would be impossible to remedy the inju- 
rious consequences that would result therefrom 
But, on the other hand, his judgments shall be 
pronounced in strict conformity with the spirit 
of the laws, to which end he shall consult some 
lawyer; but, in the interim, he shall be guided by 
the instructions herein contained, which relate to 
the administration of justice and the forms of pro- 
ceeding. 

8. This office of the Hermandad being created 
with a view to prevent those disorders which may 
be committed in unfrequented places, the alcaid 
mayor should make frequent excursions from the 
city. This duty consequently renders his employ- 
ment incompatible with that of alcaid ordinary, 
to which he cannot be elected, unless he shall 
have previously obtained permission of the King, 
to commit to a lieutenant, appointed by himself, 
the duties of the St. Hermandad. 

9. The said officer and his lieutenants should 
take an oath of the form annexed to this abridge- 
ment; he shall account to the Governor for the 
appointments he may have made, and shall notify 
him of the judgments he may have pronounced, 
to the end that the same may be put into execu- 
tion. Although this formality is not prescribed 
by any law, yet it is necessary for the purpose of 
preserving harmony and subordination, and for 
the facility of procuring assistance. 

10. In all controversies, with respect to juris- 
diction, which may occur between the tribunal of 
the St. Hermandad, and any other tribunal of the 
province, the parties shall conform punctually to 
the instructions which have been given in the par- 
ticular article which relates to the alcaids ordi- 
nary. The instructions which have been given 
in relation to exceptions against judges, should 
also be strictly followed, as no alteration should 
take place on that subject between these officers. 


Section IV.—Of the Alguazil Mayor. 


1. Thealguazil mayor is an officer charged with 
the execution of sentences and judgments rendered, 
as well for payments ordered, taking possession of 
goods for sale, and imprisonments, as for the pun- 
ishment of crimes. He cannot be elected alcaid 
ordinary, unless he shall have appointed a lieuten- 
ant to discharge his duties, in the manner pre- 
scribed to the aleaid mayor provincial. 

2. Recovery of moneys upon writs of execution, 
orders for taking possession of goods, and seizures 
of real property, shall be carefully execated by the 
alguazil mayor, taking the fees allowed by law, 
and fixed by the tariff included in the present re- 
gulation. 

3. The alguazil mayor shall also have the super- 








1535 





APPENDIX. 





1536 


Digest of the Laws of Louisiana. 
——————— aaa SS ——OooeasS<$Soq=$SnNn»$$sss>wa>_«_w_“—aI9451919S8S8 0 _—_—_—_— 


intendence of the prisons, shail commission the 
jailers and keepers of prisons, after having pre- 
sented them to the Governor, that he may judge 
of their capacity for those offices, under the pen- 
alty of being deprived, for one year, of the right 
of nominating the same; which shall, for thatterm, 
be vested in the Governor. All the jail fees which 
the prisoners may pay shall be for the use of the 
alguazil mayor. 

4. The said officer cannot appoint as lieuten- 
ants any persons but such as are known to be suit- 
able for those employments, who are young, and 
do not exercise any mechanical profession; they 
shall be presented to the Governor, and approved 
by him,and shall take the oath required. The 
alguazil mayor may not appoint to the said office 
either the relations or domestics of the judges and 
officers, but he shall be allowed to change the said 
pampenents when he may have just reasons there- 
or. 

5. The alguazil mayor and his lieutenants shall 
go the rounds, and shall visit the public places, 
both by night and day, to prevent noises and dis- 
putes, under the penalty of being suspended in 
their offices, and payinent of the damages that 
result from their negligence. They shall arrest. 
without other authority, the offenders, and shall 
give immediate information thereof to the alcaids. 
They shall not tolerate unlawful games, nor pub- 
lic and scandalous offences. They are also hereby 
informed that, although they have the power of 
arresting any one without other authority, they 
may not release the same, under the penalty of 
being deprived of their offices, and of being de- 
clared incapable of holding any other. 

6. The alguazil mayor shall conform strictly 
to the articles which relate to the prisons, and to 
the tariff which specifies the fees which are de- 
mandable. He shall also assist with the judges 
ordinary in the visitations of the prisons, which 
shall be made at times prescribed by this regula- 
tion. 


Secticn V.—Of the Depositary General. 

1. The depositary general, whose duties are in- 
compatible with those of a judge, cannot be elect- 
ed alcaid ordinary, unless he may name a lieu- 
tenant, who may be charged with the care of the 
deposits. 

2. Before entering upon the said office, the de- 
positary general shall give good and sufficient 
sureties, who shall answer for the safety of the 
deposits, and who shall be approved by the Gov- 
ernor, alcaids, and the cabildo. This warranty 
shall be recorded in the book to be kept by the 
scrivener of the cabildo for the recording of the 
deposits, in which he shall inscribe the day, 
month, and year of the said warranty. 

3. The Governor, the aleaids, and the cabildo, 
shall carefully examine the books which exhibit 
the sureties of the depositary general, the state of 
his property, and that of the said sureties, which 
shall be certified by the scrivener of the cabildo, 
in order that the same may be verified the suc- 
ceeding year, and the necessary order taken 
thereon. 


4, If, by the said examination, it shall be foung 
that the situation of the depositary general, or of 
his sureties, be such as to excite apprehension 
they shall prevent him from exercising the dutic. 
of his office until he shall have rendered his ao. 
counts, and given a better security. 

5. The depositary general shall deliver on the 
first order the sums which may have been depos. 
ited with him, in the same coin in which he re. 
ceived them; to which the judges, and other 
officers competent thereto, should pay particular 
attention. 

6. The depositary general shall record the de. 
posits in a book similar to that of the scriveney 
of the cabildo; he shall receive for the same. 
and for deposit fees, three per cent., as explained 
in the commission which he has received for the 
exercise of his office. 


Section VI.—Of the Receiver of Fines. 

1. The receiver of fines (whose duties are in- 
compatible with those of alcaid ordinary) shall 
have cognizance of all matters in relation thereto, 
as also of those imposed by the judge, of which 
last he shall keep and render an account, having 
for that purpose a book similar to that kept by 
the scrivener for the same object, in which they 
shall be entered according to date. ' 

2. For the security of the balance of the ac- 
count rendered by the receiver of fines, he shall 
give good and sufficient sureties, in the same 
manner as the depositary general. Examination 
shall yearly be made into the situation of the 
said sureties, which shall be changed if become 
less substantial. 

3. To the end that the receiver may fully dis- 
charge the duties of his office, and a certain 
knowledge be acquired of the funds in his pos- 
session, the scrivener, in whose presence the fines 
will have been laid, shall advise the scrivener of 
the cabildo of the same, who shall enter them in 
a book, the leaves of which shall be marked by 
the Governor. After which the scrivener of the 
cabildo shall inform the receiver thereof, who, by 
these means, will at once perceive the amount of 
the sums which he should receive ; and the book 
of the cabildo will serve to make him render an 
account of the sums which are entered therein. 

4. The receiver of fines cannot employ the 
proceeds thereof without the order or permission 
of His Majesty, by reason that the same being 
the property of His Majesty cannot be removed 
without his nes ae He shall dispose of 
that portion of them only which have been im- 
posed by the judges in conformity to the orders 
he may receive, and not otherwise. 

5. The receiver shall discharge, out of the 
aforesaid portion of fines, the drafts which may 
be drawn by the Governor, the alcaids, and the 
other judges, who shall restrain themselves to the 
sums which may be necessary. 

6. The said receiver shall render a yearly ac- 
count of the sums he may have received and 
paid in the execution of his office. His account 
shall be settled by the officers of finance appoint: 


ied thereto in this province. 
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7. He shall be allowed a commission of ten per 
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with all the economy which the cabildo can 


cent. on all sums which may be recovered and | adapt to these circumstances. 


received by himself, or by those commissioned by 
him, for the recovery thereof. 
Section VIL—G*/ the Procureur General. 


1. The procrveur general of the republic is an 
officer appointed to assist the public in all their | 
concerns, to defend them, pursue their rights and | 
obtain justice, and to pursue all other claims 
which have relation to the public cause. 

2. In consequence thereof, the procureur gen- 
eral, who is appointed solely for the public good, 
shall see that the municipal ordinances are strict- 
ly observed, and shall endeavor to prevent every 
matter or thing by which the said public might 
suffer. 

3. For these purposes he shall apply to the tri- | 
bunals competent thereto, for the recovery of | 
debts and revenues due to the city funds, in qual- | 


ity of attorney for the city. He shall pursue | 


causes with the activity and diligence necessary 
to discharge him from the responsibility in which | 
he would be placed by the slightest omission. 
4. He shall see that the other officers of the | 
council or cabildo discharge strictly the duties of | 
their offices; that the depositary general, the re- | 
ceiver of fines, and all those who are to give 
sureties, shall give such as are good and suffi- 
cient, and in case of decadency therein, he shall 
demand the renewal thereof, conformably to law. 
5. He shall be present at, and shall interpose 
in, the division of lands, and other public mat- 
ters, to the end that nothing unsuitable or injuri- 
ous may occur in the distribution of the same. 


Section VIII.—Of ihe Mayordome des Propres. 


1. The mayordome des propres shall have the 
management of, and shall receive all that is com- 
prised within the denomination of city funds; he 
shall give receipts to debtors, and shall record all 
sums which he may receive, as also the expendi- 
tures he may make for account of the cabildo, in 
order that he may be able to render his accounts 
sv soon as his year of office shall expire. 

2. He shall discharge the drafts of the cabildo, 
upon the rents of the city, and none other. He 
shall abstain from furnishing or lending any sums 
to any individual whomsoever, under the penalty 
of being responsible therefor, and of being de- 
clared incapable of holding any office under the 
republic. 

3. The construction and keeping in repair of 
bridges, within and without the city, shall not be 
defrayed out of the city funds; this expense shall 
be borne by those who shall enjoy the benefit 
thereof, amongst whom the same shall be propor- 
tioned in the manner pointed out by stat. 1, tit. | 
16, book 4, of the Recopilation des Indes. 

4. When any public work shall be undertaken, 
either by the cabildo or by individuals, care shall 
be taken that the same may be substantial and 
durable. A regidor shall be named for that pur- 
pose who, without any requital, shall inspect the 
said undertaking. 

5. The expense of public mourning for the 
royal family shall be defrayed from the city funds, | 
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Section IX.—Of the Scrivener of the Cabildo. 

1. This officer shall preserve in his archives all 
the papers which may concern the cabildo, or its 
proceedings. He shall inscribe in a book all the 
securities and deposits which have relation to 
the depositary general; and, in another book, 
those which relate to the receiver of fines. He 


shall, also, keep a third book for guardians and 


their sureties, ordinary and extraordinary,in which 
he shall also record the patents and commissions 
by His Majesty, and shall take care to preserve 
the originals in the archives of the cabildo. 

2. The scrivener of the cabildo shall never 
suffer any paper or act to be removed from his 
archives, and if the judges should be obliged to 
have recourse to the same, he shall furnish them 
a correct copy thereof, but shall never part with 
the original. 

3. The said scrivener of the cabildo, and of 
the Government, shall note, at the foot of all acts 
and instruments of writing, and copies of the 
same which he may deliver, the fees which he 
may receive therefor, under the penalty of for- 


| feiting the same, and of incurring the other pen- 


alties established, to prevent him from exacting 
more than is allowed by the tariff. 

4. The scrivener of the cabildo, and of the 
Government, shall inscribe, in a separate book, 
the mortgages upon all contracts which may be 
made before him or any other; he shall certify at 
the foot of each deed, the charge or mortgage 
under which the sale or the obligation may have 
been made, conformably to the intention of the 
law, in order to prevent the abuses and frauds 
which usually result therefrom. 

5. The regidors, the scrivener, and all those 
who may succeed to any of the venal offices es- 
tablished by the India laws, are hereby informed 
that the royal ordinances require’that, within the 
term of five years, computing from the date of 
their commission, they must obtain His Majesty’s 
confirmation, and present the same to the gover- 
nor of the city or province in which they reside 
under the penalty of being deprived of the said 
offices. 


Section X.—Of the Jailer and the Prisons. 


1. The jailer shall be appointed by the algua- 
zil mayor, and approved by the Governor, before 
entering on the duties of his office. He shall also 
be presented to the cabildo to be received, and to 
take an oath to discharge faithfully the duties of 
the said office, to guard the prisoners, and to ob- 
serve the laws and ordinances established in this 
respect, under the penalties therein declared. 

2. The said jailer may not enter upon the du- 
ties of the said office until he shall have given 
good and sufficient sureties in the sum of two 
hundred piasters, which surety shall warrant that 
no prisoner detained for debt shall be released 
without an order from the judge competent 
thereto. 


3. The jailer shall keep a book in which he 
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shall inscribe the names of all the prisoners, that | causes civil or criminal, of any nature whats 
of the judge by whose order they have been ar-| ever, persons belonging to any religious order 


rested, the cause for which they are detained, and 

the names of those who may have arrested them. 
He shall reside in prison, and for each considera- 

ble fault committed by him he shall pay sixty 
iasters, applicable one-half to the royal cham- 
er, and the other to the informer. 

4, It is the duty of the jailer to keep the prison 
clean and healthy, tosupply it with water for the 
use of the prisoners, to visit them in the evening, 
to prevent them from gaming or disputing, to 
treat them well, and to avoid insulting or ofiend- 
ing them. 

d. It is likewise the duty of the jailer to take 
care that the female prisoners are separate from 
the men; that both of them are kept in their re- 
spective apartments, and that they are not worse 
treated than their offence deserves, or than is pre- 
scribed by the judges. 

6. With respect to his fees, the said jailer shall 
confine himself strictly to those which are estab- 
lished; he shall take none from the poor undera 
penalty of the value of the same. He may not, 
without incurring the same penalty, receive any 
gratification either in money or goods. He shall 
avoid entirely either playing, eating, or forming 
any intimacy with the prisoners, under the pen- 
alty of sixty piasters, applicable one-third to the 
royal chamber, one-third to the informer, and the 
remaining third to the poor prisoners. 


Form of the oath to be taken by the Governors, the 
Alcaids, and the other Judges, when taking posses- 
sion of their offices. 

Don N., elected governor, or alcaid, &c., (ac- 
cording to the employment or office,) I swear be- 
fore God, the holy cross, and the evangelists, to 
uphold and defend the mystery of the immacu- 
late conception of our lady the Virgin Mary, and 
the royal jurisdiction to which I am attached by 
my employment. I also swear to obey the royal 
ordinances and the decrees of His Majesty, faith- 
fully to discharge the duties of my office, to decide 
according to law in all cases which may come be- 
fore my tribunal; and for the more certain attain- 
ment thereto, I promise to consult with such as 
are well informed in the law, whenever opportu- 
nities may occur in this city ; and, lastly, | swear 
that I will never exact other fees than those fixed 
by the tariff, and that I will never take any from 
the poor. 





Instructions upon the manner of instituting suits, civil 
and criminal, and of pronouncing judgments in gen- 
eral, in conformity to the statutes of the Recopilation 
de Castile and des Indes, for the government of the 
judges and parties pleading, until a more general 
knowledge of the Spanish dialect and more exten- 
sive information upon those statutes may be acquired : 
digested and arranged by Doctor Don Manuel Joseph 
de Urrustia and the counsellor Don Felix Rey, by 
order of his Excellency Don Alexander O’Reilly, 
Governor and Captain General of this Province by 
special commission of His Majesty. 


Section I—Of Civil Judgments in General. 
It must, in the first place, be observed that in 


)- 


may neither appear, nor make any demand with. 
out the permission of their superior. This per. 
mission is equally necessary to the son, whose 
father be living. and whose consent must be ob. 
tained; to the slave, who may not act withou: 
the consent of his master ; to the minor, who mus; 
be authorized by his guardian, who may be chosen 
by himself at the full age of fourteen years, oy 
appointed by the judge, when of an age less ad- 
vanced; to the wife, who must obtain the per- 
mission of her husband; and, lastly, to lunatics 
and idiots, who must be represented by the guar. 
dian appointed by law to the care of their persons 
and property. 

2. It must also be observed that the consent of 
the father is not necessary to the son, when plead- 
ing in his own name for the recovery of property 
or rights acquired by his services in war, which 
are styled castrenses, or by particular gratification 
from the prince; or, lastly, of those he may have 
acquired by some public employment, which are 
styled quasi castrenses. But in the case where 
the son shall demand a maintenance, or wish to 
be emancipated from his father, he shall previ- 
ously obtain the permission of the judge, by rea- 
son of the consideration and great respect due to 
a father or other superior. The slave is also al- 
lowed the same course of proceeding towards his 
master, if the latter, in the exercise of his authori- 
ty. shall exceed the bounds prescribed by law; in 
which case the slave is entitled to require either 
his liberty or to be sold. The wife may, also, 
without the consent of her husband, require her 
dowry, if he shall be on the point of squandering 
the same; or an alimony, in the case of separa- 
tion or ill-treatment. 

3. He who may purpose to institute an action 
at law for a sum exceeding one hundred livres, 
shall commence the same by a petition setting 
forth the fact, and the motives upon which he 
proceeds; he shall also specify whether his ¢e- 
mand be for the proceeds of some sale, for money 
lent, or other similar claim, with every circum- 
stance necessary to the elucidation of the case. 
and for the information of the judge. He shall 
conclude by requiring either the return of the 
money, if lent, or the payment of his demand 
and the condemnation oft e adverse party to the 
payment of costs, if he shall unjustly maintain 
the contrary. 

4, The said petition shall be signed by the party 
or by his proxy, and shall then be presented to the 
judge, who shall cause the same to be presented 
to the party against whom the demand may b 
made, which proceeding shall have the validity 
of acitation. The defendant shall make his de- 
fence within nine days, computing from the da) 
on which he may have been notified of the de- 
mand. He shall draw up a counter-declaration 
in answer thereto, which shall contain such argu- 
ments as tend to defeat the claim of the adverse 
party, if the same be not indisputable, and shal 
make his defence in the manner observed by the 
plaintiff in his introductory petition. 
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5. If the defendant does not answer within nine 
days, the plaintiff shall require judgment by de- 
fault, by a writing setting forth that the delay has 
expired ; and moving that, noanswer having been 
made, the defendant be condemned by default; 
and that, consequently, his claim be reputed ac- 
knowledged and sufficiently established. 

6. If, on the contrary, the defendant shall answer 
within the nine days, and shall allege that he is 
not bound to defend the suit as to the merits 
thereof, by reason that judgment in the case is not 
within the competency of the judge who has 
taken cognizance of the same, that the plaintiff 
cannot plead in his own name, that the term of his 
engagement has not yet expired, or other similar 
exceptions, communication thereof shall be made 
to the plaintiff that he may reply, within six days, 
thereto. Upon his replication the judge shall de- 
cide whether the cause shall be defended as to the 
merits thereof ; in which case, without admitting 
an appeal, the said cause shall be tried on the 
merits thereof. 

7. But if the defendant, without producing any 
similar exception, shall set forth pleas tending in- 
directly to admit the demand, as, by alleging that 
the thing demanded has not become due, that the 
same has been already paid, or any other pleas, 
supported by vouchers, which may be admitted 
before the putting of the cause to issue, the effect 
of which pleas would discharge him from the 
demand, the same shall be communicated to the 
plaintiff. to reply thereto: a copy of which reply 
shall be delivered to the defendant for a rejoinder 
to the same; after which, the judge shall require 
the documents, and shall proceed to give judgment. 

8. If the fact contested should be admitted to 
proof, as being doubtful, the same shall be deter- 
mined within eighty days, at furthest; during 
which delay the parties shall furnish their proofs, 
and shali summon each other reciprocally to 
attend to the administering of the oath to the 
witnesses. 

9. The testimony of the witnesses shall be so 
secretly given that neither of the parties shall 
have knowledge of the depositions of his own 
Witnesses, nor those of the adverse party. The 
term to which the cause may have been continued 
having expired, one of the parties shall move that 
by reason of the said expiration the testimony of 
the witnesses be made public. This motion shall 
be communicated to the other party, who shall 
consent thereto, or if he shall not reply to the 
same, he shall be condemned by default, in the 
manner observed when one of the parties does 
not reply to the plea of the other. The judge 
shall order the publication of the said testimony, 
and the delivery thereof to the parties; observing 
that the same be first delivered to the plaintiff, that 
he may, if necessary, strengthen the same. 

10. The testimony being made public, should 
the plaintiff find the witnesses of the defendant 
inadmissible, as being either his enemies, or the 
intimate friends or relations of the defendant, or 
for other causes which may weaken the faith 
which would otherwise be due to their testimony, 
he shall draw up a declaration in which his ex- 
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ceptions shall be specified, after taking an oath 
that he has no intention of offending them; which 
oath shall be notified to the defendant, who may 
in reply state his exceptions to the witnesses of 
the plaintiff. The said exceptions shall then be 
put to the proof, and forty days may be granted 
therefor: one-half of the term allowed for the 
decision of the principal cause. 

11. When the term allowed for the admission 
to proof of the exceptions shall have expired, the 
publication of the testimony, as in the principal 
cause, shall not be allowed; but the documents 
shall be delivered to the plaintiff, that he may set 
forth his proof ; and if he shall establish that the 
same is more complete than that of the adverse 
party, a copy thereof shall be given to the defend- 
ant, upon whose reply, or in default thereof, the 
judge shall declare the controversy determined. 
He shall then order that the parties be summoned 
for the final decision, which must be given within 
twenty days, computing from the day on which 
he may have required the documents in the cause. 
He shall attentively examine the said documents, 
and determine the suit by condemning the debtor 
to payment, or by discharging him from the de- 
mand, according to the merits of the case. 

12. If judgment be given for a sum not exceed- 
ing ninety thousand maravedis, an appeal to the 
cabildo may be made within five days, computing 
from the day on which the parties may have been 
notified of the sentence. If the judgment given 
be for a greater sum, an appeal shall be made to 
the tribunal to be appointed by His Majesty, in 
consequence of the representations which have 
been made to him on that subject. A brief ex- 
planation of the manner in which this recourse 
may be had, will be given at the conclusion of 
these instructions. 

13. If no appeal shall be lodged within the five 
days allowed, the party who may have obtained 
judgmentin his favor, shall draw up a writing, by 
which he shall move that no appeal having been 
made within the legal delay, the judgment be con- 
sidered definitive ; and that, in pursuance thereof, 
execution be ordered; a copy of which shall be 
given to the adverse party; and on hisreply, or in 
default thereof, the judge shall pronounce both on 
the validity of the judgment and the expiration 
of the delay; after which he shall order that the 
sentence take effect and be put into execution. 


Section Il.—Of Executions. 
1. When a debt shali be fully established, and 


importing a confession of judgment, as by an 
agreement, or obligation made before a notary ; 
by a simple note, legally acknowledged by the 
drawer; by confession of judgment, although 
without any written title from the debtor; bya 
definitive sentence of the court, or by the cash- 
books of the debtor acknowledged by him; in all 
these cases the creditor shall draw up a declara- 
tion setting forth his claim and his action, annex- 
ing thereto the document which entitles him toa 
writ of execution, and moving that, by virtue of 
the said document, a writ of execution be granted 
him for the sum due, as also the tenth, and the 
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costs which may be allowed. He shall observe 

- that his declaration contains the oath that the sum 
demanded is due, and ought to be paid by the 
debtor. 

2. The judge shall examine if the document 
which entitles the creditor to a recovery imports 
a confession of judgment; and if such be the 
case, he shall order immediate execution, by ad- 
dressing an order in writing to the alguazil mayor, 
directing him to summon the debtor to pay the 
demand, or, in default thereof, his property shall 
be seized to the value of the same, with the tenth 
and the costs. 

3. By virtue of the said order the alguazil mayor 
shall summon the debtor; if he complies, the ex- 
ecution shall cease. If otherwise, his property 
shall be seized, and held in custody by the deposi- 
tary general, unless he shall give good and suf- 
ficient security for the payment of the sum in 
which he is condemned by the sentence. But if 
he shall not give the security aforesaid, or if he 
has not property sufficient, he shall be imprisoned, 
unless exempted therefrom by the privilege of no- 
bility, which is also enjoyed by the military, regi- 
dors, officers of finance, women, lawyers, phy- 
sicians, and other distinguished persons. The al- 
= mayor shall note, at the foot of the writ, 

is proceedings thereon, as also the day and hour 
of the same. 
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| the request of the creditor, and in which case, the 
| debtor shall enjoy the benefit of the said prolon. 
gation. 

8. The term allowed having expired, no further 
| proof shall be allowed, save the confession of the 
| party ; and the documents shall be returned to the 

creditor that he may set forth his right, of which 
| a copy shall be given to the debtor. Upon his re. 
ply, or in default thereof, the judge shall require 
the documents, and shall proceed togive judgment, 
| 9 He shall examine with attention if the ey. 
ceptions made by the debtor are just, and more 
fully established than the claim of the plaintiff; 
and, if such be the case, he shall discharge him 
from the demand instituted against him. He shal| 
order the restoration of his property, and shall con- 
| demn the plaintiff to the payment of costs. 
10. If, on the contrary, the debtor has not proved 
| his exceptions, and the sum demanded be found 
| legally due, the judge shall declare the seizure to 
| be valid, and shall order the fourth and last pub- 
lic notice of the sale to be given, and the adjudi- 
cation of the property to the highest bidder, that, 
' from the proceeds of the same, the demand of the 
| creditor may be fully discharged, as also the tenth 
‘and the costs. The creditor, shall, however, le 
| held to give security in the amount of the sum, 
| lest the sentence should be annulled by a superior 
tribunal. 
11. This sentence shall be carried into execu- 





{ 








4. The property being seized, the creditor shall, | é 
by another writing, move that the same be valued | tion notwithstanding appeal, but shall not pre- 
by two capable persons, on whom the parties may | vent the party who may have been aggrieved, 





agree, and that public notice be given that the sale 
thereof will be made after the usual delay, accord- 
ing to the nature of the property. The said delay 
shall be of nine days’ duration for personal prop- 
erty, with a public notice every three days; and 
of thirty days’ duration for real property, of which 
notice shall be given every nine days; but, if the 
debtor shall consent, the said notices need not be 
given. 

5. The said term being expired, and public no- 


tice being given, the creditor shall require that | 


the debtor be definitively summoned to make op- 
position, and prove that the sum demanded is not 
due, or has already been paid. In pursuance there- 
of the debtor shall be definitively summoned, if he 
has not previously opposed, which he might do 
during the time of seizure, or of his detention in 
prison. 

6. If the debtor shall not make opposition, within 
three days, computing from the day on which he 
may have been definitively summoned, he shall 
be attached by default; but if he shall make op- 
position, he shall be ordered to prove his excep- 
tions within ten days at furthest, which shall be 
common to both parties, to prove the justice of 
their pretensions in the manner which to them 
may seem best. 

7. During the said delay, the proof offered by the 
two parties shall be received, and they shall cite 
each other reciprocally to attend at the adminis- 
tering of the oath to the witnesses, in conformity 
to the provision of section I, Nos. 8 and 9, for 
civil judgments in general; with this difference, 
however, that the said delay may be prolonged at 


from appealing to the cabildo, provided the sum 
| does not exceed 90,000 maravedis ;* otherwise the 
| appeal must be made to the superior tribunal, to 
| be hereafter appointed by His Majesty. 

12. Definitive judgment being pronounced, the 
day for the fourth and last notice of the sale of 
the property seized shall be appuinted. On the 
said day the sale shall be made in the presence oi 
the parties, who shall be legally summoned to at- 
tend; and the amount of his demand shall be 
paid to the creditor, who shall give the security 
| aforesaid; the tenth shall be paid to the alguazil 
| mayor, and the costs and expenses to the other 
| officers, in conformity to the regulations of the 
| tariff. . 

13. It must be observed, that, if the debtor dis: 
charges his debt within seventy-two hours alter 
the seizure is pronounced to be valid, the tenth 
shall not be demanded ; but in default thereof, the 
| payment of the same may not be dispensed with ; 
| and on this account it has been heretofore declared 
| indispensably necessary to note the day and the 
hour of the proceedings in the seizure. 








| Section IIl.— Of Judgment in Criminal Causes. 

1. When information shall have been obtained 
of any crime, such as homicide, robbery, &c. hav- 
ing been committed, if no prosecutor shall appear. 
the judge shall officially draw up a proces-verba! 





* The 90,000 maravedis, mentioned both in the reg- 
ulations and in the present instructions, make 339 pl- 
asters, 7 reals, and 2 maravedis, equal to 1654 livres, / 
| sols, 9 deniers, 











044 


acne 


, the 
lon- 


ther 
the 
) the 
hich 
S Te- 
Uire 
ent, 
> eX. 
Nore 
tiff; 
him 
shall 
cOn- 


ved 
und 
e to 
pub- 
udi- 
hat, 
the 
nth 
rt, be 
um, 
Tor 


par, 


bal 


eg 


4 


1545 APPENDIX. 1546 


Digest of the Laws of Louisiana, 








containing the knowledge he has acquired of the said. These last nine days being expired, the 
said crime, and shall order an inquiry to be made | scrivener shall again certi‘y thereto, and the jailer 
into the circumstances of the same; as, for ex- | shall affirm that the accused has not appeared at 
ample, in the case of homicide, he shall cause the the prison. The judge shall then declare him 
body to be examined by one or more surgeons, | fully convicted of contumacy ; and if there be no 
who shall declare whether the wounds have been | prosecutor, a procureur fiscal shall be appointed 
mortal or otherwise; they shall set forth in what | to take the necessary steps in the case; but if 
lace and in what situation the body was found, | there be a prosecutor, the cause shall be commit- 
and with what instrument it may appear that the | ted to him that he may proceed therein as he may 
crime has been committed. In the case of rob- | think best, and to bring the same before the tribu- 
bery, an examination shall be made, and the scriv- | nal, in which provisional judgments are given, 
ener shall detail and certify the marks of violence | and the criminal is cited as if he was present. 
on the house or the furniture, indicating that the | The proceedings shall then be continued until the 
said crime has been committed. Thesame state- | definitive sentence either in favor of or against 
ment of facts shall also be made in all other | the accused be pronounced. 
crimes; a formality which is the basis of judicial 7. If, however, previous to, or after the sentence, 
proceedings, and without which the criminal | the accused shall present himself at the prison, the 
cannot be prosecuted. The judge shall, at the | cause shall be instituted anew, and the defence of 
same time, order that the information be taken | the accused shall be heard with attention; and 
and the witnesses heard. upon what the prosecutor or the procureur fiscal 
2. When the party injured shall bring forward | may set forth in opposition thereto, the previous 
a complaint, he shall commence by a petition, | sentence shall be either confirmed or annulled, 
containing a correct and brief exposition of the | according to the documents reproduced on the 
fact, and requesting an examination into the cir- } trial. 
cumstances of the crime, in the manner before-| 8. If the criminal be taken after the order for 
mentioned, and also that a summary inquiry may | his arrest has been issued, and the proces-verbal 
be made into the truth of the facts set forth in | concluded, the judge shall direct the jailer to cer- 
his petition. The judge shall take order on the | tify that the accused is in prison, and the said 
said petition in the following words: “Be it done | judge shall, in person, commence the examination 
as is required.” by demanding his name, age, quality, profession, 
3. The judge shall make the said inquiries in | country, and residence. If he be under twenty- 
person, unless unavoidably prevented ; in which | five years of age, he shall be enjoined to choose a 
case he may intrust the same to the Register. If, | guardian; and, upon his refusal to do so, the judge 
however, the crime be established, and the crimi- | shall appoint some one thereto, by reason that the 
nal unknown, every inquiry, search, and exami- | said examination cannot proceed without the 
nation necessary to obtain a knowledge of the | presence and authority of the said guardian, 
said criminal shall be made. 9. In the said examination the judge shall 
4, When the inquiries have been made, and the | charge the accused with the crime, pursuant to 
criminal be known, if two witnesses appear, or | the testimony given, and shall start such questions 
one witness of credit, joined to other circum- | as may tend to the disclosure of the circumstances 
stances indicative of the aggressor, the judge | of the same. han. ' 
shall direct the body of the said aggressor to be| 10. The examination concluded, the witnesses, 
taken into custody, as also an inventory of his | both for and against the accused, shall be heard 
property to be taken, and the sequestration of the | Within the shortest delay possible; which, how- 
same in the hands of the depositary general. ever, if necessary, may be extended to eighty days, 
5. If the criminal has not been arrested, by rea- | a8 allowed in civil causes in general. During 
son of either absence or concealment, the judge | this delay, the accused on one side, and the pros- 
shall direct that, as by the report of the alguazil | ecutor, or the procureur fiscal, (in default of a 
the said criminal has not been arrested, he be cited | prosecutor) on the other, shall produce their proof 
by public proclamation, three times repeated, in | 1n the manner provided in civil causes; and al- 
the manner following: | though these proofs should be private, as also the 
6. The accused shall first be cited to appear and | re-examination of the witnesses, they may com- 
deliver himself up within nine days; in defauit | municate to each other the documents in the 
of which, the judge shall direct the scrivener to | cause in order to the necessary arrangement of 
certify that the term has expired, and the jailer to | their proceedings. , 
affirm that the offender has not appeared. In| 11. The witnesses being re-examined, and the 
consequence of the said certificates, which shall | delay allowed having expired, one of the parties 
be annexed to the documents in the cause, the | shall require that the testimony be made public. 
accused shall be condemned to the penalty of con- | This demand shall be communicated to the other 
tumacy ; and the judge shall direct that he be | party, by a copy thereof, upon whose answer, or 
again cited to appear within the aforesaid term of | in default thereof, the judge shall direct the pub- 
nine days. On the expiration of this second delay lication of the said testimony. The documents 
the scrivener and jailer shall certify as before; shall then be delivered to the prosecutor, or to the 
after which the judge shall issue an order for his | procureur fiscal, that he may bring his accusation 
arrest, and direct the publication of the same, as | in form, and allege the sufficiency of the proof. 
also the continuance of the proclamation afore- 12. The accusation being made, conjointly 
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with the declaration of the sufficiency of the proof, 
a copy thereof shall be given to the accused, that 
he may in defence set forth whatever he may 
think in favor of his case. When the said de- 
fence shall have been made, the pleadings shall 
be considered as concluded, and, consequently, the 
cause in a state to be determined. 


13. If it shall happen that one or both of the | 


parties except against the witnesses produced, 
they shall proceed in the manner pointed out un- 
der the head of civil causes in general, and shall 
conform precisely to the instructions therein given 
for similar cases. After the decision on the said 


exceptions has been made, the determination of | 


the cause shall not be delayed; but the judge 
shall require the documents, and cite the parties 
for the definitive sentence. 

14. The accused being convicted of the crime, 
as being fully established on the trial, or by some 
other proof, in conjunction with his own confes- 
sion, he may be condemned to the penalty pro- 
vided by law for the same. The said condemna- 


tion shall also take place when two witnesses of | 


Jawful age and irreproachable character shall 
depose that of their certain knowledge the accused 
has committed the crime; but when there shall 
appear against the accused but one witness, and 
other indications of conjectures, he may not be 
condemned to the penalty provided by law; but 
some other punishment shall be inflicted as di- 
rected by the judge, with due consideration of the 
circumstances which may appear on the trial; 
this state of things requires the greatest circum- 
spection, as it must always be remembered that 
it is better to let acriminal escape than to punish 
the innocent. 


15. After all these precautions, the judge shall | 
pronounce sentence; and although in criminal | 
causes an ee should be admitted, yet if the | 


judge shall have doubts, or from some difficulties 
on the trial he shall think it advisable to submit 
the same to the examination of a superior, execu- 


tion shall be suspended, and this second instance | 


shall be conducted as in civil causes. 


Section [V.—Of Appeals. 


1, When judgment has been given for a sum 
or an object, the value of which shall exceed 
ninety thousand maravedis, an appeal shall be 
brought by the party who may think himself ag- 
grieved, directly to the tribunal to be hereafter 
appointed by His Majesty; and when the said 
appeal shall have been lodged, communication 
thereof shall be made to the adverse party, who 
shall plead against the merits of the same: that 
is to say, whether sentence shall be suspended or 
executed, notwithstanding appeal. To determine 
this point, the judge shall demand the documents, 
and after examining the same pronounce either 
for or against, as he shall think just; and in urgent 
and particular cases, such as dowry, alimony, or 
others of a similar nature, in which appeals should 
not lightly be admitted, he shall order execution. 
In this class are also comprised criminal causes, 
unless such circumstances should occur as are 
cited at the conclusion of the preceding para- 
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graph; and in which case execution should be 
suspended until the superior judge may have ey. 
amined the same, and confirmed the sentence 
pronounced. 

2. If the appeal be admitted, the second trial 
| shall be conducted in the manner following: The 
judge shall direct the delivery of the documents 
in the cause to the appellant, that he may declare 
| in what consists the grievance of which he com- 
| plains; by which is meant that he shall set forth 
in argument the injury he would sustain by the 
| execution of the sentence, which, for one or more 
reasons, is not in conformity to the provisions of 
the Jaw in similar cases, and concluding by moving 
thatthe same be annulled. <A copy of this decla- 
ration shall be given to the other party to reply 
thereto and confute the arguments of his adversary, 
by setting forth those tending to prove that the 
'sentence has been pronounced in conformity to 
‘law. The judge shallthen direct that after having 
/ transcribed the documents in the cause, at the ex. 
pense of the appellant, the originals be transmitted 
to the tribunal, in which the appeal is to be tried, 
| He shall summon the parties to hear the trans. 
| cripts compared with the originals, as also to ap- 
pear in person, or by proxy, atthe tribunal to which 
the said appeal shall be carried, within the delay 
that may be allowed, according to the distance of 
the same from this province. ‘The said delay shall 
commence from the day on which the first registered 
vessel shall sail from this port for the place where 
the superior tribunal shall be established; the 
judge having previously ordered the delivery, on 
| board the said vessel, of the original documents 
aforesaid. He shall inform the appellant, that if, 
within the delay allowed, he shall not prove that 
he appeared before the said tribunal with the ori- 
ginal documents, he shall fully and indisputably 
forfeit his appeal. and that the execution of the 
| sentence shall consequently be ordered on the first 

requisition of the adverse party. If, however, the 
| appellant shall establish the loss of the vessel in 
which his documents were embarked, or of the one 
in which he had transmitted the vouchers of his 
having appeared at the superior tribunal within 
the time prescribed ; or, in short, any other imped- 
iment which may discharge him from the afore- 
said obligation, the appeal may not be declared to 
be abandoned ; but on the contrary, a further delay 
shall be granted ; and if the originals have been 
lost, copies thereof shall be delivered to him, that 
he may prove his appearance and compliance with 
whatsoever has been required. 

3. In the case of a judgment for a sum not ex- 
ceeding 90,000 maravedis, exclusively of the costs, 
the appeal shall be made to the cabildo in this city, 
and the same shall be conducted in the manner 
following: Within five days, computing from the 
day of the signature of the sentence, the appellant 
shall present his petition, which shall be delivered 
to the register to annex his certificate thereto ; on 
sight of which the cabildo shall appoint two regi- 
dors, in quality of commissioners, to decide on the 
cause of appeal, conjointly with the judge who 
pronounced the sentence. Thesaid commissioners 
shall be bound to accept the said appointment, and 
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saall take an oath that they will impartially dis- 
cnarge the duties of the same. 

4, The said document with the certificate shal! 
be delivered to the scrivener in the cause, who 
shall institute and pursue the appeal. The docu- 
ment shall be delivered to the appellant, that he 
may deduce and set forth his grievance in the man- 
ner explained in the second paragraph; which 
shall be done within fifteen days at furthest; and 
communication thereof shall be made to the other 
party, that he may reply thereto within a further 
term of fifteen days; so that within thirty days 
from the appointment of commissioners the cause 
shall be ready for determination. It must be ob- 
served that the aforesaid term of thirty days can- 
not be prolonged, even with the consent of both 

arties. 

5. The pleadings being concluded in the man- 
ner prescribed, the scrivener shall, within two 
days, deliver the documents to the judges, who 
shall examine the same, and give judgment within 
ten days, computing from the expiration of the 
thirty aforesaid, annulling or confirming, augment- 
ing or diminishing, the previous sentence, as they 
may think just. After the expiration of the afore- 
said ten days, judgment may not be pronounced ; 
or, if given, the same shall be void ; and the first 
sentence shall take full effect, and be executed ac- 
cording to the tenor thereof. 

6. Ifa majority of the three judges appointed 
shall accord in opinion, their sentence shall be 
valid and conclusive, and an appeal to any other 
tribunal shall not be admitted ; but the judge who 
pronounced the first sentence shall cause the sec- 
ond to be executed so soon as the documents shall 
have been delivered to him for that purpose. 


Section V.— Of Punishments. 


1. He who shall revile our Savior, or his mother, 
the most holy Virgin Mary, shall have his tongue 
cut out, and his property shall be confiscated, ap- 
plicable, one half to the public Treasury, and the 
other half to the informer. 

2. He who, forgetting the respect and loyalty 
which every subject owes to his King, shall have 
the insolence to vilify his royal person, or that of 
the Queen, the hereditary prince, or the infants, 
their sons, shall be punished corporally, according 
to the circumstances of.the crime; and the half 
of his property shall be confiscated to the profit 
of the public or royal treasury, if he shall have 
legitimate children; but if he shall have none, 
he shall forfeit the whole; applicable, two-thirds 
to the public treasury, and the other third to the 
accuser, 

3. The authors of any insurrection against the 
King or the State. or those who, under pretext of 
defending their liberty and rights, shall be con- 
cerned or take up arms therein, shall be punished 
with death, and the confiscation of their property. 
The same punishments shall also be inflicted on 
all those who may be convicted of lése-majesté, 
or treason. 

4. Whosoever shall outrage another by either 
wounds, cuffs, or blows with a stick, shall be pun- 
ished as the judge may thirk suitable to the case 
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and to the rank of both the offender and the of- 
fended. But if the abuse consists only in words, 
and the aggressor be not noble, the judge shall ex- 
act the retraction of the same, in the presence of 
himself and other persons, and, moreover, shall 
condemn the said aggressor to a fine of 1,200 
maravedis, applicable one half to the public treas- 
ury, and the other half to the party offended. If 
the aggressor be of rank, or enjoys the privileges 
of nobility, he shall be condemned to a fine of 
2.000 maravedis, applicable as aforesaid. The 
judge, however, may, in lieu of the same, inflict 
any other punishment which he shall think suit- 
able to the rank of the parties and the nature of 
the outrage. If no blood has been spilt, nor com- 
plaint been made by the offended, or if he shall 
desist from prosecuting the same, the judge may 
not interfere therein. 

5. He who shall ravish a girl,a married woman, 
or a widow of reputable character, shall suffer 
death. and his property shall be confiscated to the 
use of the person injured; but if the said person 
be not of reputable character, the judge may in- 
flict such punishment as he may think suitable 
to the case. 

6. The married woman convicted of adultery, 
and he who may have committed the same with 
her, shall be delivered up to the will of her hus- 
band ; with the reserve, however, that he may 
not put the one to death without inflicting the 
same punishment on the other. 

7. The man who shall consent that his wife 
live in concubinage with another, or who shall have 
induced her to commit the crime of adultery, shall, 
for the first time, be exposed to the public shame, 
and condemned to a confinement of ten years in 
some fortress; and for the second time shall be 
sentenced to one hundred lashes and confinement 
for life. 

8. The same punishment shall also be inflicted 
on those who carry on the infamous trade of en- 
ticing women to prostitution, by procuring them 
the means of accomplishing the same. 

9. He who shall be guilty of fornication with 
a relation in the fourth degree shall forfeit half 
his property to the profit of the public treasury, 
and shall, moreover, be punished corporally, or 
banished, or in some other manner, according to 
rank of the person and degree of the kindred. If 
the said crime be committed between parents and 
their offspring, or with a professed nun, the same 
shall be punished with death. 

10. He who shall commit the detestable crime 
against nature shall suffer death, and his body 
shall afterwards be burned, and his property shall 
be confiscated to the profit of the public and royal 
treasuries, 

11. The woman who shall be publicly the con- 
cubine of an ecclesiastic shall be sentenced for 
the first time to a fine of a mark of silver, and to 
banishment for one year from the city or from the 
place where the offence may have been commit- 
ted. The second time she shall be fined another 
mark of silver, and banished for two years, and in 
case of relapse, she shall be punished by one hun- 
dred lashes, in addition to the penalties aforesaid. 
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lors and girls, they shall be admonished by the 
judge to discontinue every kind of intercourse with 
each other, under the penalty of banishment of 
the man, and confinement of the girl, for such 
time as may be necessary to operate a reforma- 
tion. If this menace have not the desired effect, 
the judge shall put the same into execution, un- 
less the rank of the parties requires a different 

rocedure; and in which case the said offence shall 

e submitted to the consideration of the judges, 
collectively, to apply the remedy which their 
prudence and zeal for the repression of such dis- 
orders may suggest. They shall punish all other 
libidinous offences in proportion to their extent, 
and to the injury occasioned thereby. 

13. He who shall break his oath taken, in con- 
formity to law, for the validity of an agreement, 
shall forfeit the whole of his property to the profit 
of the public and royal treasuries. 

14. False witnesses in civil causes shall be ex- 
— to public shame, and banished for ten years ; 

ut in criminal causes, in which false testimony 
is more important in its consequences, the same 
shall be punished capitally. If, however, the ac- 
cused shall not have thereby been sentenced to 
death, the false witness shall only be exposed to 
public shame, and be sentenced to perpetual ban- 
ishmentto some presidio. The said punishments 
may, however, be commuted, when from the rank 
of the offenders they cannot be condemned to the 
same. 

15. He who shall steal the sacred vessels in a 
holy piace shall suffer death. 

16. Assassins and robbers on the highway shall 
suffer death. 

17. The same punishment shall also be inflict- 
ed in cases of forcible robbery, which shall be re- 
puted such, when the proprietor or other persons 
shall have made resistance. 

18. Robberies of classes other than those com- 
prised in the preceding articles shall be punished 
corporally, according to the nature of the same, 
and the rank of the persons. 

19. He who shall kill another shail suffer death, 
unless done in his own defence, or under such 
circumstances as are explained in statutes 3, 4, 
12, tit. 23, book 8, of the Nouvelle Recopilation. 

20. He who shall commit wilful murder, or 
wound another with intent to deprive him of life, 
although the wounded person may survive, shall 
suffer death, and shall be dragged to execution at 
the tail of some animal ; and the half of his pro- 

rty shall be confiseated to the profit of the pub- 
ic or royal treasury. 


Section VI.—Of Testaments. 


1. For the validity of a nuncupative will, it is 
necessary that the same be received by a notary 
public, in presence of at least three witnesses, 
residents of the place; or if there be no notary, 
there must be present five witnesses, residents of 
the place in which the will shall be made; if, 
however, it be impossible to procure the last men- 
tioned number, three may suffice. 

2. A testament shall be equally valid when 
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12. If fornication be committed between bache- | made in the presence of seven witnesses, although 











they be not residents of the place, and althouch 
the same be not made in the presence of a notary. 

3. If, after the closing of a will, the testato, 
shall wish to add to, diminish, or change any dis. 
position contained therein, he may do the same 
effectually by a codicil ; observing the same form. 
alities, and in the presence of the same number of 
witnesses required for the validity of the testament 
itself; but he may not change the name of the 
heir, unless another will shall be made. 

4. If the testator be blind, five witnesses shal] 
be necessary to each of the instruments aforesaid, 
in order to prevent those deceptions to which 
those who labor under such a misfortune are ex. 
posed. 

5. For the validity of a written will, styled 
in Latin in scriptis, the testator, on delivering the 
same to the notary, (who shall seal it,) shall put 
an endorsement on the cover, stating that the 
within is his will; which endorsement shal! be 
signed by himself and the seven witnesses, if they 
can write; and if not, the others shall sign for 
them; so that there be eight signatures, inc) uding 
that of the scrivener, who shall also put his sig- 
nature thereto. 

6. Before the opening of a will, after the de- 
cease of the testator, it is necessary that the judge 
who shall have knowledge thereof, shall certify 
thereto, and that the witnesses appear before the 
said judge, and declare, on oath, that they were 
present when the testator declared the same to be 
his last will: they shall acknowledge their signa- 
tures, or shall declare (if such be the case) that 
by request some one has signed for them. 

7. As it often occurs that persons, either unable 
or unwilling to make a will themselves, empower 
others for that purpose, they are hereby informed, 
as follows: 

8. That such authority must be given in pres- 
ence of the same number of persons, and with 
the same formalities required for testaments. 

9. That the person empowered to make a will 
for another cannot revoke a will previously made 
by his constituent, unless the said will shall con- 
tain a special clause to that effect. 

10. That he may neither appoint an heir, be- 
queath a third or a fifth to any of the children or 
descendants of his constituent, disinherit any o! 
them, substitute others in their stead, nor name a 
guardian for them without an express clause and 
special authority to that effect; by reason that 
the constituent should himself nominate his heir, 
and designate, by his will, whatsoever he may 
wish to be done. 

11. That if the testator has not appointed an 
heir, nor designated one in the power given (0 
make a will for him, the person so empowered 
may only direct the payment of the debts of the 
deceased, after which a fifth part of the proceeds 

of his property shall be distributed for the repose 
and relief of his soul: the remainder shall be dl- 
vided amongst the relations of the deceased, who, 
according to law, shall inherit; or if there be 
none, the whole shall be applied to pious uses for 
the benefit of the soul of the deceased, after pre- 
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—— 
viously deducting therefrom what is allowed by made during his life cannot be revoked, if settled 
law to the wife, as dower, bridal presents, dona-| by agreement and fixed by a public instrument, 
tions proper nuptias, the half of the profits on the | which should precede the delivery of the object 
joint estate, and whatever may have fallen to her | in which consists the advancement ; or if having 
by succession of donation during the marriage. been made with a view to marriage, or for an 
12. That if the constituent shall have appoint- | other similar cause, unless he shall have reserved, 
ed an heir, the person empowered as aforesaid may | by the said instrument, a power to that effect; in 
not dispose of, in legacies pious and profane, | which case he may revoke the said advancement. 
more than the fifth part of the property of the| 19. If the father or the mother shall have en- 
testator, his debts being previously paid, unless, by | tered into an agreement not to advance any one 
a special clause, he may be authorized to diypese | of their children, the said agreement shall there- 
of a greater part. after be binding ; and if they should attempt the 
13. That the person empowered should proceed | said advancement by any public instrument, the 
to the completion of the will with which he is| same shall be void and of non-effect. If, on the 


charged within four months, if he be in the place | contrary, they shall promise the said advancement 


in which the power was given, or, if not, within | 
six months, unless he be out of the kingdom; in | 
which last case, one year shall be allowed, com- | 


in consideration of marriage, or for other similar 
cause, the right to a third or a fifth shall be good 
at the decease of the parent, although no mention 


puting from the day of the decease of the constitu- | thereof shall have been made in the will. 
ent. All that may be done by the person em-| 20. The said advancement being made during 
powered as aforesaid after the expiration of that | life, or at the point of death, shall be calculated 
term shall be void and of non-effect, even if he | upon the real value of the property at the time of 
shall allege that he had no knowledge whatever | the decease, and not at the time of making the 
of his having been so empowered. But all the; same. 

other stipulations by the testator, in the said | 21. All deeds of gift, or legacies, by the father 
power contained, shall be carried into execution, | or mother to their children or descendants, during 
and the remainder of his property shall be de-| life, or bequeathed by will, shall be reputed on 
livered to his relations who shall inherit ab intestat,| account of the third or the fifth, although the 
and who, with the exception of the legitimate | same may not have been expressed. In conse- 
children of the descendants or progenitors of the | quence thereof, they may not bequeath a third or 
testator, shall give the fifth part of the net pro-| a fifth to any of the other children or descendants, 
ceeds of the said property for the ease and repose | which shall exceed the value of the said legacies, 
of the soul of the said testator. | or gifts to the former. 

14. That the person empowered as aforesaid| 22. When any one shall die intestate, and with- 
may not in any manner revoke the will he shall | out having empowered another to make a will for 
have made by virtue of the authority aforesaid, | him, in the manner hereinbefore explained, if 
nor add a codicil, nor any declaration thereto, | there be no legitimate children, or progenitors 
even if the same should be for pious uses, and not- | who may inherit, the relations by blood and kin- 
withstanding he may have reserved the power of | dred of the fourth degree shall inherit the whole 


revoking, augmenting, diminishing, or changing | 
the disposal he shall have made. | 
15. To the said testaments, codicils, or powers | 
given to that effect, women, monks, people under | 
the age of fourteen, drunkards, or other disquali- 
fied persons, shall not be admitted as witnesses. | 
16. A testator may bequeath a third ora fifth | 
to any one of his children or other legitimate de- | 
scendants, by specifying the part of his real or | 
personal property which he designs for that pur- | 
pose. 
17. When a testator shall make a bequest to | 
any of his children or legitimate descendants, he 
may impose such condition, remainder, or entail- | 
ment, upon the property bequeathed as he may | 
think proper, in order that his other legitimate de- 
scendants, or, in default thereof, his illegitimate 
descendants, or if there be none of either of those , 
descriptions, his relations may enjoy the benefits | 
resulting therefrom; to the end that the said be- 
quest may never pass to a stranger, unless all the | 
relations in the order aforesaid shall be deceased. | 
18. The father may also, while living, advance | 
any of his children or legitimate descendants, in | 


of the property; observing that the nearest rela- 
tions shall inherit of right, and to the exclusion 
of those who may be further removed, unless the 
nearest relations shall be brothers of the deceased; 
in which case the children of the other brothers 
who shall have died previous to the decease of the 
person intestate, shall take a portion of the whole; 
that is to say, that if one brother, and three or 
four children of another brother, be living, the 
said children shall be entitled to an equal propor- 
tion of one-half of the property, and the brother, 
uncle of the said children, shall inherit the other 
half, by reason that the nephews succeed by rep- 
resentation of their father, and not in their own 
right. This rule shall be followed in the division 
of estates when there may be a greater or less 
number of heirs; the foregoing being intended 
for an example. 

23. If the deceased shall have neither progeni- 
tors nor descendants capable of inheriting, in the 
order explained in the preceding article, the King 
shall be his heir, and the property shall be vested 
in the treasury or royal chamber. 

24. Those who have not legitimate descendants 


the same manner as at his death, or by will; but | may will in favor of their illegitimate children, 
it is to be understood that he shall make the said | although they may have progenitors. It must be 
advancement but once, and that the same being | understood, that by illegitimate children are meant 
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those born of a free girl, to whose marriage with Assessors.— Assessors shall have also two ducats 
the father of the said children no legal impedi- | for each sitting in the city, and four for the coun. 
ment existed. Those children shall succeed in | try, either with or without commission. They 
their own right, to their mother, and shall inherit | shall charge one real per leaf for revising docy- 
the whole of her property, whether she may have | ments, according to the bulk of the same, to the 
died intestate, or otherwise, and shall have a pref- | circumstances of the case, and to what may be 
erence over the progenitors, in case she shall have | only a continuation of the usual business. 
no legitimate children, who would otherwise in-| Alcaid, &-c.—The Alcaid Mayor Provincial, and 
herit, to the exclusion of the illegitimate children. | the officers of the Saint Hermandad, shall receive 
25. Illegitimate children of every description | the same fees as the other royal judges, for their 
shall incontestably succeed to their mother, if she | signatures and their sittings. 
have no legitimate children or descendants, even | Regidors.—In causesof little importance, which 
to the exclusion of her father or other progenitors. | may be brought before the cabildo by appeal, two 
26. The father and mother having legitimate | regidors shall be appointed as commissioners, con- 
children or descendants, may not give, by way of | jointly with the judge who-shall have pronounced 
maintenance, to their illegitimate children more | the previous sentence. In all such cases they 
than the fifth part of their property; of which | shall receive the same fees as the judge for their 
proportion they may also dispose for the benefit | signatures and sittings. 
of their souls, or by a legacy to a stranger; ex-| The Alguazil Mayor.—In common executions 
cepting from the foregoing, the children of eccle- | against debtors, they shall require payment, and 
siastics, or monks, who cannot in any manner in- | if the same be not complied with within seventy- 
herit from their parents or kindred, nor pretend | two hours from the moment of the summons, the 
to anything possessed by them during their lives. | said debtors shall pay, besides the fees to the judge 
27. A son or daughter, while under the author- | and the other officers of justice, the tenth to the 
ity of the father, being of competent age, that is | alguazil mayor, which is five milled piasters for 
to say, the son being fourteen, and the daughter | the first hundred piasters, and two and a half pias- 
being twelve, may will, in the same manner as if | ters for every other hundred piasters; so that if 
they were emancipated from their parent, and | the execution be issued for three hundred piasters, 
may dispose of the third part of their property | he shall take ten forthe tenth. He may not, how- 
acquired by succession, donation, or in any other | ever, exact the same until the creditor be satisfied 
manner, unless derived from the father, who shall | in the sum for which the execution shall be given. 
inherit the remaining two-thirds, inthe same man-| Depositary General.—The Depositary General 
ner as the mother or other progenitor. shall take three per cent., on all sums in specie, 
which may come into his possession by way of 


. | deposit, and the same for te, jewels, or other 
Table of Fees demandable by Judges, Lawyers, Scriv- | ipa panes rere ee 


eners, Attorneys, and the other officers of justice. fomenat property which may be deposited wih 


Judges.—For a signature containing the bap-| For real property, as houses, plantations, and 
tismal and family name of the judge, four reals | other property yielding revenue, he shall take five 
in piasters fortes of America, as also for the other | per cent. upon the said revenue, which shall be 
fees hereafter detailed. They shall put theafore- | his compensation for the management of said 
said signature to judgments, decrees, warrants, | property, for receiving the proceeds thereof, and 
titles, and despatches which they may deliver for | for rendering an account of the same to the tri- 
another tribunal. They shall exact but two reals | bunal by whom he is appointed, whenever he 
in the same money for a signature containing | shall be required thereto. He shall also take five 
their family name only, and the same for their | per cent. upon the proceeds of the labor of all 
cipher. slaves in his care, who may not beemployed upon 

For a sitting of two hours and a half, in cases | the estate. 
of inventories, seizures, assessments, pubiic sales,| Whenever bonds or notes shall be deposited 
adjudications of real or personal property, procés- with him, he shall take five per cent. upon the 
verbaux, declarations, examinations, and other | sums which he may recover on account of the 
acts of justice of whatsoever nature, two ducats, | same. 
equal to twenty-two reals in milled piasters. For | Lawyers.—T he fees of lawyers shali be settled 
affixing the seals, in cases of death, one ducat. If | by another lawyer whom the judge shall appoint; 
a longer time be necessary for the security of the | and for every sitting their compensation shall be 
property, the fee may be augmented in proportion | the same as that of the judges and assessors. But 
to the time that shall beemployed. For the open- | when they may be pees oe in examining docu- 
ing of a will, and the examination of the seven | ments in order to assist at a court, they shall be 
witnesses, which should precede the opening of | paid separately. 
the will, forty-eight reals; viz: forty-four for two Scriveners.—Scriveners shall have fifteen reals 
sittings, and the other four for the signatures to | for a sitting in the city, and thirty per diem when 
the two instruments. They shall receive four | employed in the country, to be continued until 
ducats per diem while employed in the country, | their return to their own houses, and two reals for 
to continue until their return to their own houses; | each leaf of writing, and shall be furnished with 
they shall be decently entertained, and shall be | a horse, and decently entertained. . 
provided with a horse and other things necessary.| For the opening of a will, the examination 0! 
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the seven witnesses, which should preclude the | other effects——To the exchange broker, for the 
same, and legacies to the church, fifty-two reals. | valuation of furniture, houses, slaves, merchan- 
For a copy of a decree or a provision, one real. | dise, &c., eleven reals, notwithstanding the ap- 
For an act, tworeals. For a notification, cita- | praisement may require two hours and a half. 
tion, or participation, two reals. Fora declara-| Alarifs, Master Carpenters. and Assayers of 
tion in his own house, six reals ; or, if elsewhere, | Silver.—Alarifs, master carpenters, masons, and 
eight reals ; and two reals for each leaf of writ- | joiners, shall have a ducat for every thousand 
ing, either in his own house or elsewhere. For a_| piasters of the amount of the appraisement ; and 
despatch, two reals per leaf, and eight for the| if the same shall exceed four, six, or eight thou- 
commencement and conclusion of the same. For| sand, they shall not demand more than four 
each leaf of an exemplification of an act, one real | ducats; but if they be employed in the country, 
and three quartilles, and one real for his signa-| and the appraisement shall not amount to one 
ture. For duplicates, or copies of documents | thousand piasters, they shall have two ducats per 
drawn from his records, two reals per leaf. diem during the time they may be employed, on 








For a bill of sale of slaves, twelve reals. 


For | account of the distance. 


If, however, one day 


a sale of personal property, which usually con-| only shall be necessary, although the appraise- 


tains two leaves, two piasters; and if the same 
shall contain more on account of the conditions | 
which the parties may wish to be inserted, he | 
may augment in proportion. Fora simple bond, 
eight reals; for a bond with mortgage, twelve 
reals; and if there be several mortgages com- | 


prised in the said bond, he shall be paid according | 
to the labor and trouble he may have had in| 
drawing up the same. For a receipt, eight reals. 
For an agreement, according to the number of | 
leaves the same may contain; and if an examina- | 
tion of documents be necessary. the same should 
be taken into consideration, and the charge should 
be at least doubled. | 
For a will containing three or four sheets, four | 
piasters, and augmented in proportion to the num- 
ber of sheets. 
Recorder of Mortgages.—For a certificate of | 
a house, plantation, or other real property, eight | 
reals. For a certificate of a slave, from one to | 
the number of eighteen, four reals; and from that 
number to one hundred, twelve reals for each | 
certificate. For a certificate of a mortgage on a | 
vessel, four reals. For recording in the book of | 
mortgages, those given for the security of pay- 
ments, either for personal property, slaves, or ves- | 
sels, four reals; and if the same be of an unusual 
length, eight reals; but when only a short note to | 
designate the page in which the mortgage is re- 
corded be required, no charge shall be made. | 
Attorneys.—For an introductory demand, five | 
| 
| 
| 








reals. For assisting in the city at an inventory, 
sale, adjudication, or seizure, twelve reals; for the 
same in the country, if employed a whole day, 
three piasters. If, however, the case requires | 
much writing, they shall be paid according to the | 
time that the lawyer may have been employed in | 
drawing up the said case. 
Contador Judiciaire—For every five hours | 
employed in preparing an account for settlement, | 
four ducats, making forty-four reals. observing | 
that five hours shall be accounted a day; and out | 


| ment shall amount to three or four thousand pias- 


ters, they shall be paid as if the same had been 
made in the city; but they shall be furnished 
with a horse, and shall be decently entertained. 
The assayer of silver shall have eleven reals for 
each appraisement, although the articles may be 
valuable, by reason that little time is required for 
that purpose. 

Appraisers of Land.—They shall have two 
ducats per diem, and the same when they shall 
value buildings of little conseqnence in the coun- 


| try, woodland, and fields in grain. 


‘Surveyors.—Surveyors shall have three ducats 
per diem. 

Alguazils.—The Alguazils shall have four reals 
for a summons to appear, and for a demand of 
payment. They shall also receive the same sum 
for obtaining documents of every description. 
They shall have eight reals for arresting and con- 
ducting to prison. The sergeant, in this case, 
shall have the same. 

Jail Fees —The Alguazil Mayor shall have 
twelve reals for every free person imprisoned, 
and eight reals for a slave. 

At New Orleans, the 25th November, 1769. 

DON ALEX. O’REILLY. 


Don Alexander O’ Reilly, Commander of Benfayau, 
of the order of Alcantara, Inspector General of In- 
fantry, appointed, by special commission, Governor 
and Captain-General of this Province of Louisiana. 


Divers complaints and petitions which have 
been addressed to us by the inhabitants of Ope- 
lousas, Attakapas, Natchitoches and other places 
of this Province, joined to the knowledge we 
have acquired of the local concerns, culture, and 
means of the inhabitants, by the visit which we 
have lately made to the Cote des Allemands, Céte 
des Acadiens, Iberville, and La Point Coupée, 
with the examination we have made of the re- 
ports of the inhabitants assembled, by our order, 


of the aforesaid sum he shall pay four reals to} in each district, having convinced us that the 


the scrivener for each sheet of twenty-five lines | 
to a page. 

Assessor of Costs.—He shall be paid one quar- 
tille for each sheet of the documents contained 
in the cause; the costs of which he shall assess. 
Four quartilles make a real. 

Appraisers of Personal Property, Slaves, and 


tranquillity of the said inhabitants, and the pro- 
gress of culture required a new regulation, which 
should fix the extent of the grants of lands which 
shall hereafter be made, as well as the enclosures, 
cleared lands, roads, and bridges, which the in- 
habitants are bound to keep in repair, and point 
out the damage by cattle, for which the proprie- 
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tors shall be responsible. 


following articles: 


1. There shall be granted to each newly-arrived 
family, who may wish to establish themselves on 
the borders of the river, six or eight arpents in 
front, (according to the means of the cultivator,) 
by forty arpents in depth; in order that they may 
have the benefit of the cypress wood, which is as 


necessary as useful to the inhabitants. 


2. The grantees established on the borders of 
the river shall be held bound to make, within the 
three first years of possession, mounds sufficient 
for the preservation of the land, and the ditches 
They shall, be- 
sides, keep the roads in good repair, of the width 
of at least forty feet between the inner ditch 
which runs along the mound, and the barrier, 
with bridges of twelve feet over the ditches which 
The said grantees shall be 
held bound, within the said term of three years’ 
possession, to clear the whole front of their land 
to the depth of two arpents; and, in default of 


necessary to carry off the water. 


may cross the roads. 


fulfilling those conditions, their lands shall revert 
to the King’s domain, to be granted anew, and 
the judge of each place shall be responsible to 
the Governor for the superintendence of this 
object. 

3. The said grants can neither be sold nor 
alienated by the proprietors, until after three 
years of possession, and until the abovementioned 
conditions shall have been entirely fulfilled. To 
guard against every evasion in this respect, the 
sales of the said lands cannot be made without a 
written permission from the Governor General, 
who will not grant it until, on strict inquiry, it 
shall be found that the conditions above explained 
have been duly executed. 

4. The points formed by lands on the Missis- 
sippi river, leaving in some places but little depth, 
there may be granted, in these cases, twelve ar- 
pents of front; and, on a supposition that these 
points should not be applied for by any inhabi- 
tant, they shall be distributed to the settlers near- 
est thereto, in order that the communication of 
the roads may not be interrupted. 

5. If a tract belonging to minors should remain 
uncleared, and the mounds and roads should not 
be kept in repair, the judge of the quarter shall 
inquire into the cause thereof. If attributable to 
the guardian, he shall oblige him to conform 
promptly to this regulation ; but if arising from 
want of means in the minors, the judge, after 
having, by a verbal process, obtained proof there- 
of, shall report the same to the Governor General, 
to the end that the said land may be sold for the 
benefit of the minors, (a special favor, granted to 
minors only ;) but if no purchaser shall, within 
six months, be found, the said land shall be con- 
ceded gratis. 

6. Every inhabitant shall be held bound to en- 
close, within three years, the whole front of his 
land which shall be cleared; and for the remain- 
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For these causes, and 
having nothing in view but the public good, and 
the happiness of every inhabitant, after having 
advised with persons well informed in these mat- 
ters, we have regulated all those objects in the 
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der of his enclosure he will agree with his neigh. 
bors, in proportion to his cleared land and his 
means. 

7. Cattle shall be permitted to go at large, from 
the eleventh of November, to the fifteenth of 
March of the year following; and at all other 
times the proprietor shall be responsible for the 
damages that his cattle may have done to his 
neighbors. He who may have suffered the dam- 
age shall complain to the judge of the district, 
who, after having satisfied himself of the truth 
thereof, shall name experienced men to estimate 
the value of the same, and shall then order re. 
muneration without delay. 

8. No grant in the Opelousas, Attakapas, and 
Natchitoches, shall exceed one league in front by 
one league in depth; but when the land granted 
shall not have that depth a league and a half in 
front by a league in depth may be granted. 

9. To obtain in the Opelousas, Attakapas, and 
Natchitoches, a grant of forty-two arpents in 
front by forty-two arpents in depth, the appli- 
cant must make it appear that he is possessor of 
one hundred head of tame cattle, some horses and 
sheep, and two slaves to look after them; a pro- 
portion which shall always be observed for the 
grants to be made in the said places, but none 
shall ever be made of greater extent than that de- 
clared in the preceding article. 

10. All cattle shall be branded by the proprie- 
tors; and those who shall not have branded them 
at the age of eighteen months cannot thereafter 
claim a property therein. 

11. Nothing being more injurious to the inhab- 
itants than strayed cattle, without the destruction 
of which tame cattle cannot increase, and the in- 
habitants will continue to labor under those evils 
of which they have often complained to us; and 
considering that the province is at present infested 
with stray cattle, we allow to the proprietors until 
the first day of July, of the next year, one thousand 
seven hundred and seventy-one, and no longer, to 
collect and kill, to their use, the said strayed cattle ; 
after which time they shall be considered wild. 
and may be killed by any person whomsoever, and 
no one shall oppose himself thereto, or lay claim 
to a property therein. 

12. All grants shall be made in the name of the 
King, by the Governor General of the Province, 
who will, at the same time, appoint a surveyor to 
fix the bounds thereof, both in front and depth, in 
presence of the judge ordinary of the district, and 
of two adjoining settlers, who shall be present at 
the survey. The above-mentioned four persons 
shall sign the verbal process which shall be made 
thereof, and the surveyor shall make three copies 
of the same; one of which shall be deposited in 
the office of the scrivener of the Government and 
cabildo, another shall be delivered to the Governor 
General, and the third to the proprietor, to be an- 
nexed to the titles of his grant. 

In pursuance of the powers which our lord the 
King (whom God preserve) has been pleased to 
confide to us, by his patent issued at Aranjuez, 
the 16th April, 1769, to establish in the military, 
the police, and in the administration of justice, 
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and his finances, such regulation as should be con-| mitted; and, in case of refusal, they shall incur 
ducive to his service and the happiness of his sub- | the penalty aforesaid. The offender, being con- 
‘ects in this colony, with the reserve of His Ma-| victed of the offence, shall be conducted to and 
jesty’s good pleasure, we order and command the | accused before the syndic, who shall secure him, 
Governor, judges, cabildo, and all the inhabitants | and give information thereof, or send him to the 
of this Province, toconform punctually to all that | commandant. 
is required by this regulation. Syndics are authorized to search plantations, 
Given at New Orleans, the 18th February, 1770. | houses, negro huts, &c., accompanied by two wit- 
nesses, when the case shall require it, and when 
Regulation concerning the general police, the repairs of | a informer a eat fe ee 
bridges, roads, and mounds, and the police of slaves; | “€ evidences of the truth of his information, an 
for the use of the commanders of nosts and of coasts, | NOt otherwise; and if the informer shall fail in so 
and the syndics of the Province ot Louisiana. doing, he alone shall be responsible to the pro- 
rietor. 


The astonishing success which has attended cer- The syndics shall take cognizance, provision- 


tain designing, restless, and enthusiastic persons : 

and who sertalale have nothing to lose Sa! abla | ally and verbally, of all crimes and disorders, com- 
inating injurious reports tending to produce iin | mitted within their districts, notwithstanding the 
entire distrust between the Government and the in- | in es anak 
habitants, which would infallibly plunge them into estat as ; Pt saslctiteeta tended ciel Eeetae he 
all those atrocities which have desolated the French | leniel anlgaities a aciaiaes siabedied: ai 

ies, i iges gulation ca- | 5°". *. ; ee ns 
ey ee ees Sar “1. | provisions, maintenance, subordination, and po- 


able of re-establishing order, police, and tranquil- Ze ° 
° : | o 
ity throuchout the province. lice of the negro camps, the security of horses, 


_| cattle, &c., shall be within the province of the 
1a pursuance thereof, the Government will es | syndics, who shall conform strictly to the articles 


is ithi , é S : ; , : ; 
ee vo? prey three Menges, ot Faythest, 2 | herein contained in relation to those objects. 


syndic chosen from amongst the most industrious ab nadionas the Cauenieneek: hall shiek te7ee 


i i istrict, who | 
and respectable inhabitants of the district, wh | pedient to convoke the syndies to a general meet- 


shall be changed in the month of January of every | ing at the: capitol, or to a. private meeting at the 


year, unless he may consent to be continued for | 


the succeeding year, and whose functions shall be | residence of the as ren of the post, they 
subordinate to the commander of the post, or of | shall be accompanied by two persons as evidences 
the coast, to whom he shall render a weekly ac- | of the satisfaction of their district, upon which 
count of the occurrences in his district. | condition only they shall be entitled to take a part 
; in the deliberations; but the evidences shall take 

Functions of the syndics. no part therein, their duties being to observe that 

Every person who shall have acquired know-| their syndic does not lose sight of the interest of 
ledge of an unlawful attempt, either by being an | the district. The syndics may not assemble the 
eye-witness thereof, or from hearsay, shall be | inhabitants of their district without the permis- 
bound to give information thereof to the syndic | sion of the commandant of the post, who shall 


of his district, and to require him to take the ne- | not make opposition thereto without strong mo- 





cessary order thereon, pointing out to him the of- | tives, which he shall communicate to the Gov- 
fender, the place, and those persons who may have ; ernment. All meetings consisting of more than 
knowledge of the same, under a penalty of six | eight inhabitants, for the purpose of treating of 
piasters, or even being punished to the extent of | public affairs, is strictly prohibited; and the syn- 
the law if his silence shall proceed from malice or | dic is enjoined to give information thereof to the 
connivance. Seditious discourses, or those tend- | Government, under the penalty of being consid- 
ing to alarm the public mind, shall also be reported | ered a party thereto. 
to the syndic of the district in which they may be In case a syndic shall incur any one of the 
held, as attempts against the public tranquillity, | penalties provided by this regulation, three indi- 
under the penalty of one hundred piasters; and | viduals shall join him for the purpose of convict- 
the syndic who shall not give an account of the | ing and denouncing him to the commandant of 
same to the commandant or to the Government, | the post, who shall impose the penalty provided, 
shall incur the same penalty. Information being | and shall communicate the same to the Govern- 
given, the syndic shall proceed toa verbal inquiry, | ment. 
accompanied by two respectable inhabitants, who| A syndic who, through negligence, or from mo- 
shall assist him as witnesses. In the present case, | tives of humanity, shall dissemble a fault, or con- 
the syndic shall have power to oblige the two per- | ceal it from the knowledge of the commandant, 
sons who may be nearest at hand, to assist himas | or shall join with him for that purpose, shall incur 
witnesses, under the penalty of four piasters, and | the penalty provided for the offender, for having 
being considered unfriendly to good order. | abused the public confidence; and the Government 
As the necessity of an inquiry into the offence | reserves the care of punishing the commandant 
may be urgent, and the syndic may be absent, or | with still greater severity if he shall be a party 
his residence at too great a distance, every indi- | thereto. 
vidual shall in this case have a right tosummon| The commandants of posts, or of the coasts, 
his two nearest neighbors to accompany him to| shall deliver to the Government, the first of De- 
the place where the offence may have been com-| cember in each year, a list of the inhabitants in 
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their opinion the most suitable to be elected syn- 
dics for the following year; observing that their 
respective distances from each other must not ex- 
ceed three leagues, and on which account they 
shall mention the situation of their plantations; 
and observing, likewise, that there be some on 
both sides of the river, as also in the place of 
residence of the said commandant or adjacent 
thereto. 

The first day of January, the new syndic, elect- 
ed by the Government, shall enter upon the du- 
ties of their office, previously receiving, in presence 
of the commandant, this regulation, and the other 
instructions relative to their employment, from 
the hands of the syndic of the preceding year. 

The persons of the syndics shall be respected by 
the public; and whosoever shall dare to insult, 
them, menace them, or disobey their orders, shall 
forfeit forty piasters for the two first-mentioned 
offences, and one hundred for the third; applicable 
one-half to the royal treasury, and the other half 
to defray the expenses of the prison and courts of 
the district. 

Assaults shall be punished to the extent of the 
laws, when committed on those who are charged 
with the execution of them. 


General Police. 


All coasters and travellers shall exhibit their 
passports, and reply to the questions which may 
be put to them by the syndic of the district, who 
shall require the same, and shall make himself 
known, by declaring his family name. 

The passport shall specify the number of horses 
conducted by the traveller, and all articles for sale 
on board the coaster, as also the number of the 
crew, who shall be persons known, and for whose 
conduct the master shall be responsible. Those 
who shall be found with an unusual number of 
horses, cattle, or quantity of merchandise, shall be 
arrested by the syndic of the district, and sent to 
the commandant of the post or of the coast, who 
shall give information thereof to Government. 

A passenger that may be necessitated to change 
horses, to purchase others, or cattle, merchandise, 
&c., should have the same endorsed on his passport 
by the syndic of the district in which the said ex- 
change or purchases may have been made. 

A coaster who shall during his voyage leaveany 
of his crew on shore, or take others on board, must 
have an endorsement to that effect made on his 
passport. Every person found without a passport 
shall be arrested by the syndic, examined, and de- 
livered to the commandant of the post. 

Every traveller, coaster, &c., previous to circu- 
lating any news of importance, shall make a rela- 
tion thereof to the syndic of the district, who shall 
require his name, and shall permit him to divulge 
the same, or shall forbid him if the circulation 
thereof would beinjurious to the public tranquility 
or the good of the State, and shall render an ac- 
count thereof to Government, previously holding 
the said traveller or coaster responsible for the 
result. 

Pocket pistols, poignards, large knives, sword 
canes, and other similar weapons, are forbidden by 
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law, under penalty of the presidio; and the syp. 
dies shall arrest those who may wear them, ~ 

The syndics shall be acquainted with the brand 
or marks on the animals of their district, and sha) 
cause those to be taken up which shall be foun) 
without the mark of the proprietor, or with ano. 
ther strange mark ; in this last case they shall inform 
the commandant thereof, who shall communicate 
the same to the other syndics, to the end that the 
proprietor may be acquainted therewith. 

Any person convicted of having detained, stoley, 
or killed any kind of tame animal which shall yo; 
belong to him, without having given information 
thereof to the syndic of his district, shall be sep. 
tenced to return the same, if alive, and to a fine 
equal to one-half the value thereof; one-third of 
which shall go to the use of the proprietor, another 
third to the royal treasury, and the remaining third 
to defray the expenses of the courts and prison of 
the district ; or, if the animal be dead, he shall pay 
four times the value thereof, which shall be ap. 
plied as aforesaid. 

It is absolutely forbidden, under the same pen- 
alty, to shoot at any tame animals without per. 
mission of the syndic, who shall not grant the 
same without the knowledge of the commané- 
ant, and then only when the cattle are knownt 
be strayed and ravaging the grain fields. 

The turning out of cattle is forbidden from th 
15th of March, to the 15th of November; if, how- 
ever, the inhabitants of a district shall unani- 
mously agree to prolong the time, the syndic may 
with the knowledge of the commandant, depart 
from thisarticle; inall other cases, itshall be option- 
al with the inhabitant either to kill the tame aui- 
mals found in his grain fields, in presence of tw 
witnesses, or to be indemnified for the damages, by 
the award of two or three capable persons, one 
of whom shall be named by himself, another by 
the proprietor of the animal, and the third by the 
syndic, in case the two first shall be divided in 
opinion; observing that the award shall be mate 
upon the supposed value of the grain when arrived 
at maturity, and that the animal shall be returned 
to the proprietor thereof. 

Every proprietor having an exclusive right to 
the enjoyment of his property, none other shall fis, 
hunt, or go within his enclosures, without his per- 
mission, under the penalty of restitution of game, 
fish, &c., and of a fine of four piasters, applicable 
one-half to the expenses of the courts and prison 
of the post, and the other half to the royal treasury, 
to be imposed by the syndic of the place; and, 10 
case of repetition, the same shall be doubled. 
trebled, &c. 

The syndic shall be entitled to command the 
patroles of his district when the case shall require 
it, and with the knowledge of the commandaat; 
no one shall refuse to serve in his turn under 
penalty of six piasters, applicable one-half to the 
person who shall have taken his place, and the 
other half to the royal treasury ; and whosoever 


shall refuse to conduct a prisoner from one planta- 


tion to another on his way to the residence of the 
commandant of the post, shall incur the same 
penalty, which shall be disposed of as aforesaid. 
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For the more speedy execution of justice, the 
syndics shall take cognizance, in the first instance, 
of all matters in dispute the amount of which 


' shall not exceed ten piasters; all others shall be 


a 


nd Sete eo es 


Ry 


brought before the commandant of the post, who 
may not give judgment for more than fifty pias- 
ters, and shall refer those exceeding that amount 
to the Government, by reason that the law re- 
quires that they shall not be decided without the 
advice of an assessor or a lawyer. 

At every post not provided with a prison the 
commandant shall call a meeting of the syndics, at 
which he shall preside, for the purpose of select- 
ing a plan for the building ; which, being adopted 
by a majority of the meeting, shall be published 
and posted up during nine days; after which they 
shall proceed to the erection of a prison propor- 
tionate to the population of the place, the expenses 
of which shall be defrayed by the inhabitants, ac- 
cording to their means, 

The prison of the post shall always be situated 
near the residence of the commandant. that he 
may provide for the maintenance thereof, as also 
that of the prisoners insolvent ; to which objects 
a part of the fines imposed on the infringers of 
this regulation is appropriated. The command- 
ants shall, in the months of July and January, 
account to the Government for the fines they have 
received, and, shall at the said times pay into the 
Royal treasury the amounts applicable thereto. 

As the dissemination of false reports on the 
coasts is one of the most efficacious means resort- 
ed to by the disturbers of the public tranquillity 
to obtain proselytes, it would be proper that the 
syndics should subscribe for the Moniteur, from 
which they would obtain correct information 
upon the events of the day, and should communi- 
cate the same to the inhabitants of their district. 

It would not be less useful, that, whenever any 
doubt should arise in the public mind upon the 
propriety of any proceeding of the Government, 
the syndics should give information thereof to the 
commandant of the post, who would communi- 
cate the same to the Government of the province, 
whose reply would satisfy all those possessed of 
integrity and zeal for the public welfare. 


Bridges, Roads, and Mounds. 


The keeping in repair of bridges, roads, and 
mounds being indispensable for the facility of 
transportation, for the convenience of the inhabi- 
tants and travellers, and for the preservation of 
the fruits of the earth, the syndics shall direct 
their whole attention to that object, with an im- 
partiality and firmness proof against ali reproach 
and worldly considerations. 

Now, inasmuch as experience has demonstrated 
that the greater part, fearful of reproach and of 
making themselves enemies, have hitherto neg- 
lected an object so essential, and have confined 
themselves at most to communicating to the Goy- 
ernment the negligences of certain inhabitants, 
every syndic who shall be convicted of having 
neglected to proceed against those inhabitants 
who shall refuse immediately to repair their 
bridges, roads, and mounds, in conformity to the 


present regulation, shall himself be condemned to 
make the repairs aforesaid, and shall be responsi- 
ble for the accidents which may result from his 
negligence. 

The syndics, accompanied by the commandant 
of the posts and their witness, shall, in the month 
of July, make a strict examination of all the 
mounds and roads in their district; shall direct 
the repairs which each inhabitant is bound to 
make, of which they, as well as the commandant, 
shall keep an account; and shall notify the inter- 
ested that those who shall not have complied with 
their directions previous to their second visit in 
December, (in which they shall also be accompa- 
nied by the commandant and the same witnesses, ) 
shall be obliged to pay for the labor and food of 
the negroes of the district who shall be employed 
for that purpose, by order of and under the inspec- 
tion of the syndic, besides the fine of one hundred 
piasters hereinbefore mentioned. The syndics 
shall require from the inhabitants that their ne- 
groes be employed on Sundays for the purpose 
above mentioned, and they may not refuse in con- 
sideration that the price of their labor shall be 
faithfuliy paid to the negroes. So soon as a gap 
shall be perceived, the syndic of the district shall 
issue orders to the inhabitants of his district to fur- 
nish the number of negroes which he may think 
necessary, in proportion to their means, without 
waiting for the orders of the commandant or of 
the Governor. Whoever shall refuse shall be 
responsible for the ravages occasioned by the wa- 
ters, which might have been stopped if immediate 
assistance had been given, and shall besides incur 
the before-mentioned fine of one hundred piasters 
for disobedience. If the negroes of the district are 
insufficient, the syndic shall give immediate in- 
formation thereof to the Governor or the com- 
mandant, who shall issue orders to the inhabitants 
who might be incommoded by the waters to fur- 
nish negroes, in proportion to their means. 

The labor and food of the negroes employed in 
stopping a gap shall be paid by the proprietor of 
the land, at the rate of four escalins* per day, and 
one escalin for food. 

Holes between the mounds and the river shall 
be carefully stopped at low water, and filled up 
by atalus. The drains shall be as far removed as 
the nature of the ground will permit from the 
foot of the mound, which they would totally 
weaken, and would expose to be undermined by 
the quantity of crawfish which frequent them. 

All horses, mules, cows, steers, and hogs, found 
on the mounds without a conductor, shall be taken 
up by the proprietor of the mound, and delivered 
to the syndic, who shall not return the same to 
the owner, without exacting a fine equal to one 
half the value thereof, applicable one-third to the 
proprietor of the mound, another third to the 
Royal treasury, and the remainder to the expenses 
of the courts and prison of the district. The ap- 
praisement shall be made bv two or three capable 
persons, one of whom shall be appointed by the 
owner of the animal, another by the proprietor of 





* Eleven escalins make one dollar. 
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the mound, and, if those two are divided in opin- 
ion, a third shall be appointed by the syndic. 


Police of Slaves. 


The disastrous events proceeding from the pres- 
ent war should, with redoubled force, impress 
upon the minds of the inhabitants the necessity of 
attention to their slaves, and of keeping them in 
that state of content and subordination which 
would alienate them from the wish of acquiring 
a freedom which has cost so much blood to those 
of St. Domingo. To prevent, on the one hand, 
that excessive indulgence with which the slaves 
of some plantations are treated, introducing in- 
subordination and insolence, and thereby exhibit- 
ing a bad example to the others ; and, on the other, 
to provide against the hardships and inhumanity 
of some masters of little reflection, who, infring- 
ing the first law, that of nature, expose their 
slaves to the influence of despair ; the command- 
ants and syndics are required to direct their whole 
attention to the internal police of the plantations, 
and to cause the following directions to be strictly 
observed, under the sonality of personal responsi- 
bility to the Government, and of incurring the 
reproaches of both their own consciences and of 
the public, if, by an ill-placed complaisance or 
neglect, their country should hereafter be exposed 
to the disasters which have ruined the French 
colonies : 

Every slave shall punctually receive the barrel 
of corn allowed by the usage of the colony, and 
which quantity is voluntarily augmented by the 
greater part of their masters. 

The syndics shall take measures to induce the 
planters of their district to allow their negroes a 
portion of their waste lands, by which they will 
not only add to their comforts. but increase the 
productions of the province, and that time will be 
usefully employed which would otherwise be de- 
voted to libertinism. 

Every slave shall be allowed half an hour for 
breakfast, and two hours for dinner; their labor 
shall commence at break of day, and cease at the 
approach of night. Sundays shall be the privi- 
lege of the slaves, but their masters may require 
their labor at harvest, &c., on paying them four 
escalins per diem. 

The slaves who have not a portion of waste 
lands shall receive punctually from their master 
a shirt and trowsers of linen for the Summer, and 
a great-coat and trowsers of wool for the Winter. 

No person shall cause to be given at once, more 
than thirty lashes to his slave, under the penalty 
of fifty piasters; but the same may be repeated, 
if necessary, after an interval of one day. 

It is permitted to shoot at an armed runaway 
negro who shall refuse to stop when required, or 
who cannot otherwise be taken, even if he be not 
armed ; ata negro who shall dare to defend him- 
self against his master or overseer ; and, lastly, at 
those who shall secretly enter a plantation with 
intent to steal. 

Whosever shall kill a slave, except in one of 
the cases before mentioned, shall be punished to 
the extent of the law; and if he shall only wound 
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him, he shall be punished according to the ¢;. 
cumstances of the case, and shall, besides, allow 
the slave to seek another master; no one being 
permitted to dispose of the life of a man at hj. 
pleasure: as, for example, when a slave, threaten. 
ed with thirty lashes, shall fly before his maste; 
he is not yet guilty of any crime, and very ofte, 
has no other intention than to gain time to softey 
his master, or to implore the pity of some inter. 
cessor. With what shadow of justice could the 
law permit a master, transported with passion, to 
kill or wound this unfortunate, solely for endeay. 
ing to escape a rigorous chastisement ? [ntrigues. 
plots of escape, &c., arising in general from the 
negroes of one plantation frequenting those of 
another, the inhabitants are forbidden, under the 
penalty of ten piasters, to allow any concourse o 
resort of negroes to their plantations for the pur. 
pose of dancing, &c.; and the amusements of 
their own slaves, which shall be allowed only op 
Sundays, shall terminate always before night. 

A slave shall not pass the bounds of his master’s 
land, without his permission in writing, under the 
penalty of twenty lashes. 

To prevent those disputes and animosities occa- 
sioned by the slaves of one planter being chastised 
by another, no person shall be allowed to punish 
a negro not belonutnn to him, without the con- 
sent of his master, or the syndic of the district, 
under the penalty of thirty piasters. 

Every slave arrested without a permission or 
passport shall be sent to the syndic, who shall 
order that he be punished and returned to his 
master. If the residence of the syndic be too 
remote, the person who may have arrested the 
slave shall give information thereof, in writing. 
the syndic, requesting permission to punish him 
and shall conform to the tenor of his reply ; after 
which the slave shall be returned to his master. 

A slave who shall ride the horse of his master 
or any other person, without permission, shall 
punished with thirty: lashes during two days; tha! 
is to say, with an interval of one day. 

Slaves are not permitted to be proprietors 0! 
horses, under the penalty of the confiscation there- 
of, one half to the use of the treasury, and the 
other half to defray the expenses of the courts ant 
prison; and the master who shall tolerate th 
same shall incur a fine of four piasters for eaci 
horse. 

Fire-arms are prohibited to slaves. as also pow- 
der, ball, and lead, under the penalty of thirty 
lashes during three days, and confiscation thereo!, 
one half to the Royal treasury, and the other hal! 
to defray the expenses of the courts and prison. 

An inhabitant may not have more than two 
hunters; and he shall oblige them to deliver up 
their arms and ammunition on their return from 
the chase, under the penalty of fifty piasters if his 
hunter shall be arrested without a passport, or 1! 
his arms and ammunition be found in the camp. 

Slaves may not sell anything without the per 
mission of their master, not even the production: 
of the waste lands allowed them, under pain ©! 
twenty-five lashes, and a fine of double the valu: 
of the thing sold ; and the white person who sha! 





15 


hav 
ure 


be 
mis 
sla) 
bei: 
and 
res! 
pas 
to 

mo 
be | 
or | 


del: 
san 
tre 
and 


neg 
day 
bel: 
the 


be | 
pur 


the 
sha 
hav 
ed | 
ma 
he | 
the 
cee 
of | 
ters 


wit 
the 
unc 
but 
cor 


to | 
ho 
ble 
hal 
the 


ani 
the 


156§ 


ee, 


le Cir. 
allow 
being 
at his 
eaten- 
aster, 
Often 
soften 
Inter. 
id the 
On, to 
\deay- 
igues, 
Nn the 
se of 
er the 
ITse Or 
@ pur- 
nts of 
Ny on 
ht. 

aster’s 
er the 


occa. 
stised 
unish 
2 cOn- 
Strict, 


On or 
shall 
0 his 
e [00 
d the 
ng, to 
him. 
after 
ter, 

aster, 
all be 
: that 


rs of 
here- 
1 the 
sand 
e the 
each 


pow- 
hirty 
eof, 
+ half 
son, 
two 
f up 
from 
f his 
or if 
mp. 
pet- 
tions 
in ol 
value 
shall 


Pilar mo 


1569 


eR 








———— See 
= 


have purchased the same shall incur the forfeit- 
ure thereof, and shall be brought before the syndic. 

No white person, negro, or free mulatto, shall | 
be allowed entrance into a camp without the per- 
mission of the master, nor to sell anything to the | 
slaves on the borders of the river, under pain of 
being arrested by the proprietor of the plantation, | 
and transported with all his merchandise to the 
residence of the syndic, who shall examine his 
passport and merchandise, and shall sentence him 
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under the penalty of fifty piasters, to be incurred 
by the syndic or commandant, if either shall fail 
therein. 

As there are plantations the masters of which 
are mostly absent, the syndic-shall attend thereto, 
and shall charge some inhabitant with the care of 
the slaves, and to make the necessary visits both 
by night and by day ; such cases excepted, no per- 
son shall have authority to visit plantations, gra- 
naries, negro camps. dwelling-houses, or huts, of 
whites, negroes, mulattoes, or mestives, without 


money sufficient to discharge the same, he sball | permission in writing from the syndic of the dis- 
be confined fifteen days in the prison of the post,| trict; by reason that all property is sacred, and 


or be at the disposal of the commandant. 

Rum, fire-arms, and ammunition, shall be seized 
when in possession of coasters, by the syndic, and 
delivered to the commandant, who shall sell the 
same at public auction for the use of the Royal 
treasury, and to defray the expenses of the courts 
and the prison. 

The syndic shall, from time to time, visit the 
negro camps in his district, both by night and by 
day, and shall punish with thirty lashes the slaves 
belonging to other plantations, who shall be found 
therein without the permission of both masters. 
White persons, free negroes, and mulattoes, shall 
be sent to the commandant of the post, who shall 
punish them with fifteen days’ imprisonment. 

When an inhabitant shall be informed that 
there are runaway negroes in a certain place, he 
shail give notice thereof to the syndic, who shall 
have authority to assemble as many as fifteen arm- 
ed inhabitants, without the permission of the com- 
mandant, for the purpose of arresting them; but 
he shall immediately after give notice thereof to 
the commandant. Patroles, or other military pro- 
ceedings, may not be had without the permission 
of the syndic, under the penalty of twenty pias- 
ters. 

A slave may not complain to the Government, 
without having previously made his complaint to 
the syndic of the district and to the commandant, 
under pain of thirty lashes upon the public square ; 
but the said persons shall be obliged to receive his 
complaint, and to grant him strict justice. 

Whosoever shall shoot at a slave shall be obliged 
to give notice thereof to the syndic within four 
hours, under the penalty of fifty piasters, applica- 
ble one half to the Royal treasury, and the other 


half to defray the expenses of the prison and of | POSt- 


every house an asylum, which the authority of 
the law can only enter for the public advantage. 

Free people of color, enjoying by law thesame 
advantages with the other members of the nation 
with which they are incorporated, may not be 
molested in the possession of their property, in- 
jured, or ill-treated, under the penalties provided 
by law for the safety and security of the property 
of white persons. 


The syndics and commandants of posts shall 
be watchful of their conduct, and shall require 
that deference and attention which is due from 
them to the members of that society whom they 
formerly served, and which has admitted them to 
its bosom. The syndics shall not tolerate any 
want of attention to the whites, but shall deliver 
them over to the commandant of the post, who 
shall punish them with imprisonment, but never 
by the lash, or by any other corporeal punish- 
ment. 

The syndics shall also observe that all free peo- 
ple of color labor either in the field, or at some 
trade within their district, and shall send the in- 
dolent and vagabonds to the commandant of the 
post, who shall fix them at the capital, where they 
shall be employed upon the King’s buildings, and 
other public works. 

In case a syndic shall be sick, or obliged to be 
absent from the district, he sha!l commit the du- 
ties of his office to a respectable inhabitant, and 
shall give notice thereof to the commandant of 
the post. 

All fines herein specified shall be equally divid- 
ed, and applied to the Royal treasury, and to de- 
fray the expenses of the courts and prison of the 
Those persons who may be insolvent shall 


the post; the syndic shall advise the commandant remain in prison as many days as there shall be 
of the circumstances within twenty-four hours, | Piasters composing their debt. 


and the last mentioned shall give information 
thereof to the Government within a like term. 


8th Con. 2d Ses.—50 


BARON DE CARONDELET. 
New Orteans, June 1, 1795. 
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Districts. Whites. wt rae 
Balize to the city, - - - : ° 387 67 
New Orleans - - . - - - 2,826 563 
St. Bernardo - - - - - : 584 2 
Bayou St. Jean - - . - - - 91 14 
Costa de Chapitoulas - - - - - 1,128 263 
First German Coast - - - - - 561 69 
Second German Coast - - - - - 714 5 
Catahanose - - - : - - 912 18 
Fourche - - - - . - - 333 -~ 
Valenzuela - - - - - - 306 - 
Iberville - = - - - - - - 451 ~ 
Galveztown - - - - - 237 ~ 
Baton Rouge and Manchac - . - - 68 2 
Pointe Coupée - - - - - - 482 4 
Attakapas and Opelousas - - - - 1,204 22 
Ouachita - - - - . - 198 - 
Avoyelles : - - - . - 149 138 
Rapides - - - : - - - 63 _ 
Natchitoches - - - - - - 404 8 
Arkansas - - ~ - - - 148 31 
Illinois - - - - - - ~ 1,139 18 
Natchez - - - - - 1,121 - 
Mobile and Tombigbee - - - - - - 325 51 
Pensacola - - - - - - 384 28 
14,215 1,303 
No. 3.—Island of New Orleans and adj-:cent settlements. 
1. The island of New Orleans, with the eer angen and settlements 
adjacent, computed at - - ~ - > 5 .™. .aenawe 25,000 
2. The west margin, from Manchac, including Point  Compse, and ex- 
tending to the Red river - . - 4,000 
3. Attakapas, along the seacoast, betwen the delta of the Mississippi and 
the western boundary - - - - - - 1,600 
4. Opelousas, on the north of Attakapas - 3,750 
5. Red river, including bayou Beuf, Avoyelles, Rapides, aid Natchito- 
ches, (the two first bounding on Opelousas) - - - - 5,000 
6. Ouachita river, (falling into the Red river from the north) . - - 1,200 
7. Concord, a settlement on = margin of the river, wrt to Natchez 200 
8. Arkansas river . - - - - - - - 600 
9. New Madrid, and vicinity - - - - - - - - 1,750 
10. Illinois and Missouri - . . - - - - - - 4,000 
RE by i8 i ee beonat ior eka 47,150 
Notrr.—The settlements of Baton Rouge and New Feliciana, on the east 
side of the river, lying between the line of demarcation, lat. 31°, and 
the Iberville, including some establishments on the river Amite, &c , 
contain - - - - - - - ~ - - - - 3,000 
50,150 | 39,820 


Census of the Territory of Louisiana. 





No. 2.—Census of Louisiana in the year 1785. 











Slaves. 
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Census of the Territory of Louisiana. 











No. 4.—Census of the districts or posts of Louisiana and West Florida. 














3 
Se 
° . ° . ° ro) 
Names and situation of the posts or districts. g 2-3 FA s 
= wo ° > 3s 
S =s | Ss ° 
° — 
eS | 2D e 
“a Waeme aa 
Balize to New Orleans - - - a et | o- * - | 2388 
San Bernardo, or Terre au Beufs, on a creek running from the English | 
Turn, east, to the sea and Lake Borgne - - - - 661 





3,948] 1,335] 2,773] 8,056 
ond) aoa tan 489 


City of New Orleans and suburbs, as per detail No.1 - - - 
Bayou St. Jean and Chantilly, between the city and Lake Pontchar- | 
train = - - - - ° = 





Coast of Chapitoulas, or along the banks of the Mississippi, six leagues | 

upwards - - - - - . - - - - - | 1,444 
First German Coast, from six to ten leagues upwards, on both banks - 688} 113} 1,620) 2,421 
Second German Coast, from ten leagues, and ending at sixteen do. - 883 21; 1,046; 1,950 
Catahanose, or First Acadian Coast, commencing at sixteen leagues | 

above the city, and ending at twenty-three, on both banks’ - -} 1,382) =- 818} 2,200 
Fourche, or second Acadian Coast, from twenty-three to thirty leagues 

above town - - - - - - - -| 677 - 464, 1,141 
Valenzuela, or settlements on the Basin de la Fourche, running from 

the west side of the Mississippi to the sea, and called in old maps the | 

Fourche, or Riviére des Chilimachas - - - - -| 1,797) - 267) 2,064 


| 
Iberville parish, commencing at about thirty leagues from Orleans, and 
ending at the river of the same name - - ig om Si - 
Galveztown, situated on the river Iberville, between the Mississippi and 
Lake ae opposite the mouth of the Amite - - - | 213 "| 26 
| 
} 


247 
Government of Baton Rouge, including all the settlements between 
the Iberville and the line of demarcation - - - - 958 16, 539) 1,513 


Pointe Coupée and False river behind it, fifty leagues from Orleans, on 
the west side of the Mississippi - - : - - 
Attakapas, on the rivers Teche and Vermilion, &c. to the west of the 
Mississippi, and near the sea - - - - - - 
Opelousas, adjoining to, and to the northeast of the foregoing - - 
Ouachita, on the river of the same name, or upper part of the Black 
river, which empties into the river Rouge’ - - - - 
Avoyelles, on the Red river, about leagues from the Mississippi - 
Rapides on the Red river, about —— leagues higher up - - 
Natchitoches on the Red river, about seventy-five leagues from the | 
} 
} 
| 





Mississippi - - - - - - ‘ 
Concord, an infant settlement on the banks of the Mississippi, opposite | 
Natchez - - - - . ° : - Unk? 


— on the river of the same name, about twelve leagues from its 
mouth - - . - - - - - - 
Spanish Illinois, or Upper Louisiana, from La Petite Prairie, near New | 
Madrid, to the Missouri, inclusive, as per detail No. 2 - - | 
Mobile, and country between it and Orleans, and borders of Lake Pont- | 
chartrain - - - - . - - - | 
Pensacola, exclusive of the garrison, not exceeding = - - ° 


— 


Memorannum.—This census is taken from the latest returns, but is manifestly incorrect—the pop- 
ulation being underrated. From some places there have been no returns for the last seven years; and, 
from those made this year, it is easy to see that certain causes induced the inhabitants to give in 
short returns of their slaves and of their own numbers. The Spanish Government is fully persuaded 
that the population at present considerably exceeds fifty thousand souls. 
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Writs of Error to the Supreme Court. 









No. 6.— Census of the city of New Orleans, exclusive of seamen and the garrison. 





Free people | 

















Date. Quarter... Whites. of color. Slaves. Total. 
1803. | First quarter - - - - - . - 745 203 546 1,494 
Second quarter - - - - - - - 891 - 951 1,842 
Third quarter - - - . - : - 722 787 579 2,088 
Fourth quarter - - - - - - - 440 219 225 884 
Suburb of St. Charles - ° - - - . 70 - 170 240 
CPE BOERS 58 orhes of ino | 380 | 126 302 808 
3,248 1,335 2,773 7,356 
Whole number of persons not domiciliated - - 700 700 
| 3,948 1,335 | 2,773 8,056 





N. B. This census appears to be incorrect, as, by some unaccountable mistake, the number of free people of 
color in the second quarter is not included ; and, on the whole, the population is thought to be underrated. 


APPEALS TO THE SUPREME COURT. As to the second matter referred to them for 
their ae the ree — to observe, 
: , that the attainment of a uniformity of decision in 
[Communicated to the House, Dec. 29, 1803.] any section of country subject to the same laws 
Mr. Boy e, from the committee to whom was | and usages, is one of the principal objects of the 
referred a resolution directing an inquiry into the | institution of a Supreme Court, with appellate 
expediency of vesting the powers usually exercised | jurisdiction. Where there are many courts dis- 
by a court of equity in the judges of the United | persed over a country, though subject to the same 
States, within the Indiana and other Territories, | laws and usages, yet, without one common tribu- 
and also into the expediency of allowing writs of | nal, which shall have power to revise and correct 
error and appeals from the judgments and decrees | the judgments and decrees of the inferior courts, 
of said judges to the Supreme Court of the Uni-| their decisions will be various and contradictory. 
ted States, made the following report: Bat to attain this uniformity of decision in each 
The courts without equitable jurisdiction will in- | Territorial Government, it is not necessary to 
evitably, in som: instances, become the instruments | allow writs of error or appeals to the Supreme 
of iniquity, instead of the administrators of jus- | Court of the United States, because each Terri- 
tice. Fraud, accident, and hardship, ingredients | tory has a supreme court (relatively speaking) 
in many of those transactions of human life, | within itself, which is composed of three judges 
which constitute the basis of litigation; entrench- | and has, or may have, appellate jurisdiction over 
ed within legal forms and veiled with specious, | all others erected in the Territory, whereby it 
but deceitful appearances, are many times not | may preserve that uniform rule of decision so 
within the reach of a tribunal, vested with com- | desirable. 
mon law powers only. To develop, and re-| Correctness, or propriety of decision, is the only 
lieve against them, an equitable jurisdiction is | other object the attainment of w‘tich can be aided 
necessary. It may be proper also to observe, that | by allowing writs of error and appeals from the 
persons may avail themselves of the powers of a| Territorial courts to the Supreme Court of the 
court of equity to obtain more complete relief, by | United States. The committee are not informed 
coercing the specific execution of contracts fairly | nor do they believe, that there is any unusual 
made, and rescinding those that are bottomed | want of confidence in the courts of the Territories. 
upon deceit, than a court of law is competent to| They are aware that hardship and injustice 
grant; add to that, trusts, which frequently be-| will result to individuals in some instances from 
come sources of forensic controversy, are matters | the erroneous decisions of those courts, but it has 
properly cognizable in courts of equitable juris-| not occurred to them that an appeal will insure 
diction. infallible relief. Infallibility is not the attribute 
The committee, therefore, have agreed respect-| of any earthly tribunal. So vast is the distance 
fully to submit to the consideration of the House | from the Territorial courts to the Supreme Court 


the following resolution: of the United States, that the mischief resulting 

Resolved, That it is expedient to vest the powers | from the necessary delay, expense, and inconve- 
usually exercised by a court of equity in the judges of | nience of prosecuting or defending writs of error 
the United States in the Indiana and other Territories. | and appeals cannot, in the opinion of the commit- 


| 
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Direct Taz. 








SS 
or slaves, should deliver to the assessor within 
whose assessment district they resided, separate 
written lists specifying such houses, lands, and 
slaves, owned by them respectively in each and 
every assessment district of the State, or of an 
other State, and designating the State, county, 


tee, be compensated by any advantage to be de- 
rived from the revision of the courts of the Ter- 
ritories by the Supreme Court of the United 
States. 

It is obvious to those who have had an oppor- 
tunity of observing the spirit which often prevails 


with litigants, that the right of appeal would | parish, township or town where the property laid 
sometimes be made use of as an instrument of | the quantity of land, name of the owner, &e. 
vexation and oppression, where the distance is so| And it was further provided, by the 12th section 
great from the inferior to the superior court. of the same act, that all lists of property, taken 

The committee, therefore, upon the second mat- | with reference to any other assessment district 
ter referred to them, agree to submit the following | than that in which the owner or possessor resided 
resolution : RS should be immediately transmitted to the com- 

Resolved, That it is inexpedient to allow writs of | missioner superintending the district, and from 


error and appeals from the judgments and decrees of | him to the principal assessor of the district within 
the courts of the Indiana and other Territories to the | 


: a. which such property was situated. 
Supreme Court of the United States. | From thence it appears that, except in the case 


| of sickness, or absence from his assessment district 
at the time fixed for delivering the lists, the un- 
certainty of the descriptions of lands is princi- 
pally chargeable to the neglect of the owner him- 

| self, whose duty it was to prepare and deliver 
[Communicated, to the House, Dec. 22, 1803.] | correct and descriptive lists of his property either 
Documents accompanying “A bill further to amend | lying in his own or any other assessment district. 
the act, entitled ‘An act to lay and collect a direct | For it was only in the case when no such list 


DIRECT TAX, 


tax within the United States.” had, in the manner provided by the act, been 
transmitted to the principal assessor of a district, 
Novemser 12, 1803. P P ( 


; ‘ ab ; that it became the duty of the assessor of such 
Sin: I am instructed by the Committee of | gistrict to prepare themselves, in conformity with 
Ways and Means to submit the enclosed petition | the section of the act, lists of houses, lands, and 
to you, and to request such observations upon it slaves, situated in the district, and not owned or 
as you may deem wes have the honor to possessed by any person residing within the same. 
be, &c. GQ RANDOLPH. In that case, the assessors must have prepared 
Hon. naan ane ek the lists and described the lands in the best man- 
ecretary of the Treasury. ner they could from the information they were 
rm able toobtain. In many instances, they may have 
mistaken the names of the owners, and when the 
owners were altogether unknown they have desig- 
nated the land only by the number of the lot and 
by the name of the township or original patent. 
And it cannot be doubted that, either from want 
of information or from other causes, many vague, 
incorrect, and inapplicable descriptions of land are 
to be found in the lists of unoccupied lands, which 
have been or may hereafter be sold for non-pay- 
ment of the tax, as well in the State of New York 
as in all other States which contained large tracts 
of such lands. 

It is, however, evident .that, it is impracticable, 
at present, and especially in cases where the land 
has already been sold, to rectify the mistakes or 
incorrect descriptions of the assessment: and, how- 
ever injurious the result may be to the parties, it 
does not seem, for the abovementioned reasons, 
that they have, in that respect, a right to expect re- 
dress from Government. It mustalso be observed, 
that when the description of the land, without any 
mention of the owner, did not apply to the tract in- 
tended to betaxed ; either (ashas happened in many 
instances) the land could not be sold, and the tax 
is lost to the United States; or, the sale could 
vest, in the purchaser, but a precarious title to the 
real tract; and in cases where lands were assessed 
in the name of other persons than the owners, it 
has been expressly provided by the 5th section o! 
the act “to amend an act entitled “ An act to lay 


Treasury Department, Dec. 5, 1803. 
Sir: I have the honor to return the petition of a 
number of owners of unoccupied lands in the 
State of New York, together with remarks there- 
on, in which the propriety of some further mod- 
ifications of the laws laying a direct tax is sub- 
mitted to the Committee. [ have the honor to 

be, &c. ALBERT GALLATIN. 

Joun Ranvotpn, Esq., 
Chairman Committee Ways and Means. 








Remarks on the petition of sundry inhabitants of New 
York, complaining of the operation of the law for 
levying a direct tax. , 

The inconveniences complained of by the peti- 
tioners apply to unoccupied lands, and relate either 
to the assessment or to the payment of the tax. 

It is urged that the vague and uncertained de- 
scriptions of the lands assessed, with the omission 
of the names of the owners in many instances, 
render it difficult, and sometimes impracticable, 
to identify the estate to which the tax was at- 
tached. 

It will be recollected, on that head, that it was 
enacted by the ninth section of the act “to pro- 
vide for the valuation of lands and dwelling-houses, 
and the enumeration of slaves within the United 
States,” that all persons in the United States 
Owning or possessing any dwelling-houses, lands, 


errr 
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Sale of the Public Lands. 
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and collect a direct tax within the United States,” | 


that copies of the lists of property assessed, state- 
ments of the amount of taxes due thereon, and 
notifications to pay the same should, before the 
collectors could proceed to sell, be published for 
sixty days in four gazettes of the State, if there 
were so many. From which last provision it ap- 
ears that when such publication has been omit- 
ted, the sale was illegal, and that when it has taken 
place, the original proprietors may have recourse 
to it, in order to ascertain the amount of their 
taxes, even when, as is suggested, the collectors 
refuse to communicate lists of the lands sold by 
them. 

The petitioners, in the next piace, complain that 
they cannot avail themselves, by a timely repay- | 
ment of the tax, costs, and interest, of the right | 
reserved to them by law of redeeming, within two | 
years after the sale, those lands which may have | 
been sold for non-payment of the tax; because the 
collectors to whom that payment was directed to | 
be made, allege in some instances that their of- | 
fice no longer exists, and sometimes refuse to ex- 
hibit their lists of lands sold; and because the | 
supervisor has no means whereby to compel such 
collectors to transmit transcripts of those lists, in 
conformity with their instructions. 

The law appears to be defective as well in that 
respect as in that no mode has been provided for 
conveying the lands sold and remaining unre- 
deemed ; and although the mode of redress pointed | 
out by the petitioners may not afford complete re- 
lief in all cases, nor perhaps be adapted to its full 
extent consistent with the rights already vested 
in bona fide purchasers, its general principles do 
not seem objectionable, and will enable the origi- 
nal proprietors in many instances to redeem their 
lands. 

The following provisions are suggested to effect 
that object. 

1, That the supervisor or officer to whose office 
the duties of supervisor have been annexed, and, | 
in those States where no such officer may exist, | 
the marshal, should alone be authorized to make | 
deeds for lands sold for non-payment of taxes and | 
remaining unredeemed. 

2. That the collectors should within —— months 
after passing the proposed act, when the land has 
been previously sold, and within months af- 
ter the completion of sales made subsequent to 
the date of such act, transmit to the supervisor, 
officer acting as supervisor, or marshal, as the case 
may be, correct transcripts of the lists of lands sold 
for non-payment of taxes; specifying the land as 
described by the assessment, the quantity of land 
sold, the amount of tax, charges and costs for which 
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such transcripts or of paying over such moneys; 
and that a reasonable allowance, to be repaid in 
ease of redemption by the original proprietor, 
should be made to them for transcribing and trans- 
mitting those lists. 

3. That no deeds should be executed to the pur- 
chasers of lands thus sold, unless such lands are 
stated in the transcripts received from the collect- 
ors, or unless the purchaser shall have delivered 
within a limited time to the officer authorized to 
make deeds, a receipt from the collector for the 
purchase money, dated within not more than —— 
subsequent to the sale, and specifying distinctly 
the original description of the land assessed and 
the quantity sold. 

4. That deeds should be executed to the pur- 
chaser by the officer authorized to do the same, 
provided that the preceding provision shall have 
been complied with, unless the original proprietor, 
or some person in his name and for his benefit, 
shall within after passing the act (or after 





the date oft the sale, or after the receipt either of 


the transcript, from the collectors, or of the col- 
lector’s receipt from the purchaser) have either 
repaid to the officer the amount of the tax, charges, 
costs and interest, as directed by law, or produced 
to him a receipt from the collector for such re- 
payment, dated within not more than subse- 
quent to the passing of the proposed act’: in which 
case the purchaser shall be entitled to receive 
the said amount from the officer or collector ac- 
countable for the same. 

The three first provisions do not appear to be 
liable to any well grounded objection; but, in 
order to fix the details of the last, it is necessary 
previously to decide the question whether under 
the terms of the existing laws, a right to the land 
absolutely vests in the purchaser at the expiration 
of two years after the sale, so as to preclude Con- 
gress from extending the time of redemption be- 
yond that term. The modifications of which the 
provision, fixing the time when deeds for lands 
unredeemed may be made, is susceptible, must ne- 
cessarily depend on the opinion which shall be 
formed by the committee on that subject. 

Respectfully submitted. 

ALBERT GALLATIN. 





PUBLIC LANDS, 


[Communicated to the House, January 23, 1804.] 
Mr. Nicno.son made the following report: 


The committee appointed to inquire into the 
expediency of amending the several laws provid- 


it was sold, and the name of the purchaser; and | ing for the sale of the public lands of the United 
designating also such tracts of said lands which | States, and to whom were likewise referred sev- 
may have been redeemed, in conformity with the | eral petitions from sundry persons residing in the 
law, by the original proprietors, or for their benefit ; | State of Ohio, on the same subject; submit an 
and that they should also, within the same time, | additional report, in part, and recommend to the 
pay over to the said officer the amount of moneys | House the adoption of the following resolutions: 
paid by or for such proprietors, and which shall| 1, Resolved, That from and after the day of 
not by the collectors have been already repaid to | next, the public lands of the United States lying 
the purchasers; under penalty of —— dollars in| north of the river Ohio, shall be sold on payment of 
case of failure on their part either of transmitting | one-twentieth part of the purchase-money at the time of 
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Sale of the Public Lands. 








making the purchase, and the remainder within sixty 
days thereafter, the first payment to be forfeited, and 
the sale to be void, unless the second payment is made 
within the time above limited. 

2. Resolved, That from and after the said day 
of next, those townships which have heretofore 
been sold in half sections, may be purchased, at the 
option of the purchaser, either in half or quarter 
sections; in which last case the half sections shall 
‘be divided, on application and at the expense of the 
purchaser, into two equal parts, by a line running due 
‘east and west. 

3. Resolved, That from and after the said day 
of next, those townships which have heretofore 
been sold in entire sections, may be purchased either 
in entire or in half sections, at the option of the pur- 
chaser; in which last case the section shall be divided 
into two equal parts, on the application and at the ex- 
pense of the purchaser, by a line running due north 
and south. 

4. Resolved, That the sections heretofore reserved in 
the Steubenville district, and in the tract lying between 
the two Miamies, south of the twelfth range of town- 
ships, shall, from and after the day of next, 
be offered for sale on the same terms, and in the same 
quantities as the other lands within the same townships 
respectively. 

5. Resolved, That the public lands north of the river 
Ohio, and above the mouth of Kentucky river, includ- 
ing the reserved sections mentioned in the preceding 
resolution, shall be offered for sale in half sections and 
in quarter sections, before the said day of 
next, at the respective land offices, to the highest bid- 
der, provided that no half section shall be sold for less 
than per acre, and no quarter section for less than 
per acre, to be paid within forty days after the day 
of sale. 

6. Resolved, That the said lands may, after the said 
day of next, be purchased at the respective 
land offices at the rate of per acre, for each entire 
or half section, and at the rate of per acre for | 
each quarter section. 


7. Resolved, That no interest shall be charged to 
persons who have purchased, or who, before the said 
day of next, shall purchase any of the said 
lands, in pursuance of the act of the 10th day of May, 
1800, and shall not have alienated the same; provided 
that they have discharged, and shall hereafter discharge, 
the instalments due on the said lands, on or before the 
days on which the same have or may become due ; but 
the interest shall be demandable in conformity with the 
provisions of the said act, from the date of the purchase, 
on each instalment which shall not have been paid on 
the day on which the same became or shall become 
due. 

8. Resolved, That certificates receivable in payment 
for lands, shall be granted to persons entitled to the 
benefit of the last preceding resolution, and who shall 
have completed their payments before the passing of 
this act, for a sum equivalent to the interest which has 
been charged them, and from the payment of which it 
is intended they should be exonerated. 

9. Resolved, That the authorities vested in, and the 
duties enjoined on, the surveyor general, shall extend to 
all the public lands to which the Indian title has been 
extinguished, north of the river Ohio, and east of the 
river Mississippi. 

10. Resolved, That whenever any of the public lands 
shall have been surveyed, in conformity with the exist_ 



























































ing laws, they shall be divided by the Secretary of the 
Treasury into convenient districts ; and a deputy sur. 
veyor shall, with the approbation of the said Secretar, 
be appointed for each district by the surveyor generaj 
whose duty it shall be to run and mark such lines a 
may be necessary for dividing and classing the lands 
sold by the United States ; for which services they shai 
receive dollars for every mile thus surveyed ay 
marked, from the purchaser of such lands. 

11. Resolved, That from and after the day of 

next, each of the registers and receivers of the 
land offices heretofore established by law, shall, in ad. 
dition to the commission heretofore allowed, receive 
one-half per cent. on all the moneys paid for public 
lands, and an annual salary of five hundred dollars, 
the register and receiver of the land office at Marietty 
excepted ; the annual salary of each of whom shal! be 
only two hundred and fifty dollars. 

12. Resolved, That from and after the —— day o/ 
next, the fees payable by virtue of the act of the 
10th of May, 1800, for surveying expenses, patents, en- 
try of lands, and certificates granted by the register, 
shall no longer be demandable from and paid by the 
purchasers. 

13. Resolved, That the two tracts of land lately 
purchased from the Indians, on the Wabash, and be. 
tween the rivers Mississippi and Ohio, shall be sur. 
veyed and offered for sale, in the same manner, and on 
the same terms, as the public lands north of the Ohio, 
and above the mouth of the river Kentucky, and in 
conformity with the preceding resolutions. 

















Letter from the chairman of the committee appointed 
to inquire into the expediency of amending the sev- 
eral acts providing for the sale of the public lands oj 
the United States, to the Secretary of the Treasury, 


Decemper 1, 1803, 

Sir: The committee appointed to inquire into 
the expediency of amending the several laws pro- 
viding for the sale of the public lands of the Uni- 
ted States, discovering that a variety of objects 
embraced by the several petitions referred to them, 
are connected with, and may materially affect, 
the revenue, they have directed me to submit to 
you the following propositions, and to request 
such information as the nature of the subject may 
require. 

Will the sales of the lands be retarded or ac- 
celerated, and how will the revenue be affected ! 

1. By selling the lands in smaller tracts ? 

2. By charging no interest on the amount of 
sales, until after the purchaser has made default 
in payment ? 

3. By selling for cash instead of credit now au- 
thorized by law ? 

4, By reducing the price of the public lands? 

5. By making grants of small tracts to actual 
settlers and improvers ? 

As, from the nature of your official duties, your 
attention has necessarily been frequently drawn 
to the several laws providing for the sale of the 
public lands, the committee will thank you to 
point out a defects which may have occurred 
in carrying them into effect; and to suggest such 
amendments as may uppear to you proper to rem- 
edy existing inconveniences. 

I have the honor to be, &c. 
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Accompanying a report of the committee to whom 
were referred, on the 22d of November last and 4th 
instant, the petitions of sundry residents and pur- 
chasers of land in the State of Ohio: 

Treasury Department, Jan. 2, 1804. 

Sir: In conformity with the request contained 
in your letter of the first ultimo, I have the honor 
to communicate such observations respecting the 
proposed alterations in the laws providing for the 
sale of public lands, as have been suggested by 
their operation. 

Under the present system, the public lands 
north of the river Ohio and east of the river Musk- 
ingum, are sold only in sections of one mile square, 
and containing six hundred and forty acres each. 
The other lands north of the Ohio, and above the 
mouth of the Kentucky river, are sold, one-half 
in sections, and the other half in half sections, 
containing three hundred and twenty acres each. 
No provision has as yet been made, by law, for the 
sale of the reserved sections which are interspers- 
ed throughout those lands, nor for that of the 
tracts lying below the mouth of Kentucky river, 
and lately purchased from the Indians; one of 
which is situated on the Wabash river, around 
St. Vincennes, and the other between the Missis- 
sippi and Ohio river, above the confluence of these 
two rivers. 

The price at which all the lands offered for sale 
may be purchased, is two dollars per acre, paya- 
ble in specie or in six per cent. stock at par, and 
in four equal instalments, the first of which must 
be paid at the time, and three others within two, 
three,and four years after the time of making 
the purchase. In every instance, except in the 
case of persons who had made contracts with 
Judge Symmes, for lands lying between the two 
Miamies, interest at the rate of six per cent.a 
year is charged on the three last instalments, 
from the date of the purchase; and in every case 
a discount, at the rate of eight per cent. a year, is 
allowed for prompt payment. 

The cash price of the lands is, therefore, only 
one dollar and eighty-four cents per acre, except 
for lands lying between the two Miamies, for 
which contracts had been made with Judge 
Symmes, which may be paid for at the rate of 
one dollar and sixty-four cents per acre. It fol- 
lows from thence, that if all the lands were sold 
on the same terms as the last-mentioned, that is 
to say, without charging interest until after the 
indeaditinaite had become due, it would operate a 
reduction on their cash price of twenty cents per 
acre. 

The reasons which probably influenced the 
Legislature in fixing a price so much beyond 
what had been the usual terms on which vacant 
lands had theretofore been granted in the several 
States, were a wish to prevent monopolies and 
large speculations, and at the same time to secure 
a permanent revenue tothe Union. The first ob- 
ject has been fully obtained: and, although the 
proceeds of the sales have not been commensu- 
rate with the vast increase of population, more 
than nine hundred thousand acres have been sold 
in three years; on which near eight hundred 
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thousand dollars have been received, and about 
eleven hundred thousand remain due by the pur- 
chasers. 

It must, however, be observed, that the price of 
public securities, at the time of passing these laws 
would have reduced the real cash price of lands 
at about a dollar and an half per acre, and that 
the sales have been effected by the competition of 
lands held by individuals in the Connecticut re- 
serve, in the military tracts, and in the Kentucky, 
and which might generally be purchased for a 
less price than that set on the public lands. 

A considerable reduction of the price might be 
considered as a waste of the public property, and 
as promoting migration beyond its natural and 
necessary progress. It would certainly be injuri- 
ous to private landholders, and by throwing the 
lands into the hands of a few individuals, prevent 
that gradual and equal distribution of property, 
which is the result of the present system. To re- 
duce it only to what may be considered as the 
market price which actual settlers give for small 
tracts in similar situations, would only satisfy the 
demand for land created by the existing popula- 
tion, and without promoting migrations or specu- 
lations on a large scale, would increase the re- 
ceipts in the Treasury: provided that reduction 
was connected with another measure which is 
considered as of first importance for the security 
of that branch of the revenue. 

It has been observed that about eleven hundred 
thousand dollars are due to the United States on 
account of preceding sales. Great difficulties may 
attend the recovery of that debt, which is due by 
near two thousand individuals, and its daily in- 
crease may ultimately create an interest hostile 
to the general welfare of the Union. It appears 
extremely desirable in every point of view, that 
lands should hereafter be sold without allowing 
any other credit than that of forty days now given 
for the payment of the first instalment; and, as 
that provision might be considered injurious to 
that part of the community who are not able to 
make large payments, it would seem proper to 
connect it with a moderate reduction in price, 
and with a permission to purchase smaller tracts 
than is now allowed by law. 

Supposing that the lands which afe now sold 
in entire sections, should be offered for sale in 
half sections; that those which are now sold in 
half sections should be offered for sale in quarter 
sections, and that the price of entire and half sec- 
tions should be reduced to one dollar and twenty- 
five cents, and that of quarter sections to one dol- 
larand an half per acre, it is believed that the 
benefits resulting from the present system would 
not be impaired, and that several important ad- 
vantages would be obtained. 

1. The price being still as high as that at which 
lands held by individuals, in similar situations, 
are generally sold, and higher than can be afford- 
ed for any other purpose than that of improving 
the land or securing it for the use of the purchas- 
er’s family, monopolies and large speculations 
would be as effectually prevented as under the ex 
isting provisions. 
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2. The poorest individuals, as they cannot, at 
present, purchase less than three hundred and 
twenty acres, must, in order to become freeholders, 
be able to pay one hundred and sixty dollars, and 
become bound for four hundred and eighty more, 
payable within four years; and it is proper to ob- 
serve that, if they have no other resources, it is 
almost impossible that they should, during the 
first four years of a new settlement, draw the 
means of payment from the produce of the land. 
By the proposed alteration, a man might, by the 
payment of two hundred and forty dollars, ac- 
quire a freehold of one hundred and sixty acres, 
without encumbering himself with any debt what- 
ever. The difficulty of raising eighty dollars more 
at first, is unimportant, if it shall be admitted 
that the subsequent payments must at present be 

rovided for from other resources than those aris- 
ing from the land itself: and, in every other re- 
spect, the purchaser will evidently be placed in a 
much more desirable situation. 

3. Whatever revenue may be derived from that 
source will be collected in the most simple man- 
ner, and will be completely secured. There will 
be no outstanding debts, and the interest of every 
new purchaser will become identified with that 
of the Union. 

4. It has already been observed that the sales 
have not, by any means, been commensurate with 
the demand for land and the increase of popula- 
tion; they have been limited partly to the com- 
peer of other lands in the market, and partly 

y the existing means of payment. Under the 
system, altered as has been suggested, they would 
be limited only by the last cause, and be alto- 
gether regulated by the amount of circulating me- 
dium acquirable by the purchasers, It is evi- 
dent, indeed, that it would be more easy to sell 
300,000 acres at a dollar and a third, than 200,000 
acres at two dollars per acre; and no doubt is en- 
tertained that the revenue would be not only se- 
cured, but also increased by the proposed altera- 
tions. 

The only difference to the United States will 
be, that they will transfer the property of a greater 
quantity of land for the same sum of money than 
they do at present. The estimated revenue of 
$400,000, dgrived from that source, is predicated 
on annual sales of 200,000 acres at two dollars, or, 
rather, of about 212,000 at one dollar and eighty- 
four cents per acre; 266,666 acres at one dollar 
and an half, or 320,000 at one dollar and twenty- 
five cents per acre, would produce an equal sum. 
It would, therefore, under the present alterations, 
cost annually to the United States about one hun- 
dred thousand acres more than at present, to raise 
a revenue equal to that which may be collected 
under the existing regulations. Compared with 
the quantity of land north of the Ohio and east 
of the Mississippi, not less certainly than one hun- 
dred and fifty millions of acres, the soil of which 
belongs to the United States, that difference is so 
trifling, and the effect which, in that respect, may 
result from the alteration so distant, that neither 
of them seems to afford sufficient ground of ob- 
jection. 





A more serious difficulty willarise from former 

purchasers, who may complain that they should 
be left in a worse situation than those who shali 
purchase under the new arrangement. It is trye 
that those persons who have had the selection of 
the most eligible spots in point of situation and 
of soil; yet, under all circumstances, and also jn 
order to secure punctual payments, it might be 
expedient to release them from the payment of 
interest until after their instalments had become 
due. That provision, which it is believed would 
be perfectly satisfactory, should be extended only 
in favor of those who shall discharge those jy- 
stalments with punctuality, and who have not 
alienated the property. In the few cases where 
the purchasers have already completed their pay- 
ments, certificates receivable in payment for land 
might be given to them for the sums which may 
have been charged for interest. 

It is believed that the alterations which have 
been suggested will enable a great portion of the 
actual settlers to become purchasers; but the 
principle of granting them a right of pre-emption, 
exclusively of the abuses to which it is liable, ap. 
pears irreconcilable with the idea of drawing a 
revenue from the sale of lands. Nor would the 
reduction of price, and especially the sale in 
smaller tracts, be an eligible measure, so far as 
respects the revenue, unless connected with a 
suppression of the credit which is now given to 
purchasers. 

Should those outlines be adopted, it may be 
proper to provide that, before the reduction either 
in the price or in the size of the tracts shall ‘ak 
place, all the lands shall be offered at public sale, 
as on a similar oceasion had been directed by the 
act passed on the 10th of May, 1800; and some 
other modifications of less importance, though 
not immediately connected with that part of the 
subject, may at the same time be taken under con- 
sideration. 

The powers of the Surveyor General extend 
only over the lands lying north of the river Ohio 
and above the mouth of the river Kentucky; it 
seems proper, On account of the late purchiases, 
that they should be extended over all the public 
lands lying north of the Ohioand east of the Mis- 
souri; for the surveys of the lands above the 
mouth of the Kentucky, to which the Indian title 
has been extinguished, being nearly completed, it 
is hardly necessary to create a new office for the 
others; and it would be useful to provide that 
that officer should also ascertain, by astronomi- 

| cal observations, the situations of some of the most 
important points of that part of the country. 

The surveys are now executed by assistants, 
appointed by the Surveyor General, whose offices 
cease with the completion of their work. For 
the purpose of making legal re-surveys, whea 
called on by the parties ; of surveying and mark- 
ing the lines which, in conformity with the mode 
presented by law, have been left open; and, also, 
of sub-dividing the tracts into quarter sections, 
in pursuance of the proposed modifications, !t 
would be eligible to have “district surveyors” ap- 
pointed, who should receive for tieir several set- 
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ee 
yices stated fees, to be paid by the parties for 
whose benefit they may be rendered. That ar- 
rangement, exclusive of other advantages, would 
preclude the necessity of any advance from the 
Treasury for the subdivision of lands into quarter 
sections. 

Whatever price it may be thought proper to fix 
on the lands, it will be more simple and conve- 
nient for the purchasers; that, with the exception 
of the last mentioned expense, the several fees 
now paid to the United States for surveying ex- 
penses and for entry and certificates and which, 
in the purchase of an half section, amount, alto- 
gether, to about three cents and an half per acre, 
should be incorporated with the price. 


The receivers of public moneys receive now 
one per cent. on all the moneys paid into the 
Treasury, and the registers one-half per cent. on 
the same, besides the fees, amounting to two- 
thirds per cent. more, the suppression of which is 
submitted. Those compensations are much lower, 
in proportion to the revenue collected, than those 
allowed to most of the officers employed in the 
collection of the other revenues of the Union, and 
appear inadequate to the responsibility attached 
to the officers and to the rate of talents and know- 
ledge necessary to discharge their duties. The 
propriety of increasing the commission of both 
officers one-half per cent., and of giving to each 
of them a small annual salary, as an equivalent 
for clerk hire and office rent, is respectfully sub- 
mitted. The salary might in that instance be 
$500 to each officer, those of the Marietta district 
excepted, for whom $250 would be sufficient. 
This. on account of the suppression of the regis- 
ter’s fees, would give a greater increase to the re- 
gisters; which, considering the risk attached to 
the safe-keeping of the public moneys, appears 
reasonable. 

The expediency of excluding the reserved sec- 
tions from the sales is doubtful, as the destruction 
of timber is perhaps more than equivalent to the 
supposed increase of value, and it is particularly 
complained of in the Steubenville district, and in 
the tract lying between the two Miamas, where 
the greater part of the adjacent lands is sold and 
occupied. 

The preceding observations have been made 
only in relation to the lands north of the river 
Ohio. It would be expedient to apply many of 
the regulations which have been submitted to the 
public lands south of the State of Tennessee, and 
I will beg leave to make a separate communica- 
tion respecting the operation of the law passed 
during the last session on that subject. 

I have the honor to be, &c. 


ALBERT GALLATIN. 
Hon. Josera H. Nicnouson, Chairman, ¢c. 





INDIANA TERRITORY. 


[Communicated to the House, Dec. 29, 1803.] 
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bill sent from the Senate, entitled, “An Act to 
divide the Indiana Territory into two separate 
governments,” made the following report: 


That, by the ordinance for the government of 
the territory north of the river Ohio, it is stipu- 
lated that when any of the three divisions, pointed 
out to form separate States, shall contain 60,000 
inhabitants, that division shall become a State in 
the Union, and have a right to exercise and enjoy 
a form of government free and republican. That 
it appears that nearly all the people contemplated 
to be governed by a territorial government, accord- 
ing to the bill from the Senate, are within the 
boundaries pointed out by the ordinance to form 
the State, which is now called the State of Ohio, 
and that they have a right to be a part of said 
State, and to be governed in conjunction with the 
people of said State, until Congress shall think 
proper to make a State of that and the adjacent 
country, agreeably to the said ordinance. Of 
course your committee cannot recommend to the 
United States, to take upon themselves, at this 
time, the expenses of a separate territorial govern- 
ment over that part of the country. 

From the foregoing considerations, your com- 
mittee respectfully submit their opinion, that the 
said bill ought not to be passed by this House. 








FISHERIES. 


[Communicated to the House, Jan. 3, 1804.] 

Mr. Hvucer, from the committee to whom was re- 
ferred on the 15th of November last, “ the report of 
the committee appointed at the last session of the 
last Congress on so much of the Message from the 
President of the United States, as relates to the 
fostering of the fisheries of the United States,” with 
instruction to inquire, whether any, and if any, 
what measures are necessary for encouragement 
of the whale and cod fisheries, made the follow- 
ing report: 

That they have taken into consideration the re- 
port of the committee made to the last Congress, 
on the subject of the fisheries; that they coincide 
in Opinion with that committee, as to the impor- 
tance of the fisheries; and find the facts stated by 
them, and the inferences they have drawn from 
those facts, to be generally correct. The addi- 
tional information, which has been obtained, leads 
them, moreover, to believe, that the conjecture 
hazarded in the above report, to wit: “that the 
cod fisheries have gained ground since the Revo- 
lution, more especially since the present Govern- 
ment first went into operation, whilst our whale 
fisheries, on the other hand, have, for some time 
past, been more or less on the decline,” is well 
tounded. 

The documents marked A, B, C, D, which have 
been received from the Treasury department, and 
which the committee beg leave to include asa 
part of their report, seem to corroborate this 


Mr. Lucas, from the committee appointed on opinion. 


the eighth instant, to whom was committed the 


According to the document A, there were, in 
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1799, 26 vessels and 5,055 tonnage; in 1800, 17 
vessels and 2.814 tonnage, and in 1801, only 15 
vessels and 2,349 tonnage employed in the whale 
fishery ; so that there was evidently a gradual and 
annual decline in this branch of business, 

The document C, gives the quantity of oil, of 
oe candles, and whalebone, exported from 
the United States during the 12 years preceding 
the year 1802. From this it appears, that, in the 
year 1791, there were exported 134,595 gallons 
spermaceti, and 447, 323 gallons whale oil, 182,- 
400 pounds spermaceti candles, and 124,829 pounds 
issleiuees but in the year 1802, only 28,470 
gallons spermaceti, and 379,976 gallons whale 
oil, 135,637 pounds spermaceti candles, and 80,- 
334 pounds of whalebone. During the intermedi- 
ate period, the quantity of these articles, the pro- 
ductions of the whale fisheries, exported from the 
United States, varied considerably; the greatest 
quantity of each specific article, exported in any 
viz: of spermaceti oil, 221,762 galions; of whale 
oil, 1,176,650 ; of spermaciti candles, 290,666 |bs., 
of whale bone, 452,127 pounds. The annual 
quantity on an average fortwelve years, from 1791 
to 1802, inclusive, of each article is, in round num- 
bers, of spermaceti oil, about 106,493 gallons; of 
whale oil, 573,941 gallons; of spermaceti candles, 
197,967 pounds; and of whalebone, 191,334 pounds. 
It may be proper to add, that there would seem 
(from document B,) to have been a somewhat 
greater number of vessels and larger quantity of 
tonnage employed in the whale fisheries during 
the last than the two preceding years—20 vessels 
and 3,201 tons having been employed in this busi- 
ness during that year. 

With respect to the cod fisheries, the above 
quoted document C. proves, that this branch of 
our fisheries has been, though slowly, yet gradu- 
ally progressing. In 1791, there were 383,237 
quintals of dried and 57,424 barrels of pickled fish 
exported from the United States, and the quantity 
of these articles annually exported, has annually 
increased from that period to the year 1802; when 
440,954 quintals of dried and 75,819 barrels, and 
13,229 kegs of pickled fish were exported from the 
United States. The average quantity of these 
articles exported annually during this period, was, 
of dried fish 402,226 quintals and of pickled, fish 
61,743 barrels; to which is to be added during the 
last seven years, an annual average exportation of 
10,125 kegs of pickled fish. Agreeably to the re- 
port made to the last Congress on this subject, 
there were emploved in the cod fishery in 1800, 
twenty-five thousand tons of shipping and 3,840 
men; on an average of ten years preceding, rather 
upwards of 33,000 tons of shipping and somewhat 
less than 5,000 men. In the year 1802, (docu- 
ment B) there were 1,140 vessels, 39,399 tons of 
shipping, and 4,533 men employed in the same 
fisheries, exclusively of vessels and boats under 
the size of five tons, and the men navigating them, 
the number of each of which, the committee have 
reason to believe, has of late years considerably 
increased. 

Such is the least imperfect view of the subject 
referred to them, which the committee find them- 


selves enabled to present to the House. As the 
official information with respect to the fisheries 
heretofore received at the Treasury Departmen, 
does not appear, however, to have been as full and 
as satisfactory as might perhaps be desired, the 
committee have ventured to suggest the propriety 
of a more detailed account of their actual state 
being required annually from the proper officers, 
and they doubt not but that necessary steps wil| 
accordingly be taken by that department to carry 
this desirable object into effect. 

In the mean time, the committee beg leave to 
state, in compliance with the instruction given 
them by the House, “to inquire, whether any, 
and if any, what measures are necessary for the 
encouragement of the whale and cod fisheries”— 
with respect to the last. (i. e. the cod fishery.) 
that as it seems to have been gradually progress. 
ing under the present laws and regulations, they 
deem it unnecessary, at this time, to make any 
change in them, or to propose any further mea. 
sure in regard to the cod fishery; unless the House 
should, in their wisdom, think proper to adopt the 
resolutions submitted to the House of Represent- 
atives at the last session of Congress. It having, 
indeed, been suggested to them, that there wasa 
larger proportion of foreign fish imported into 
the United States than they were aware of, the 
committee had it in contemplation to propose 
an increase of duty on fureign fish. But under- 
standing that a proposition to the same effect will 
ere long be submitted to the House from another 
quarter, they deem it unnecessary to interlere 
further in the business than to express their ap- 
probation of the measure. 

The whale fishery, on the other hand, presents 
itself under a much less favorable aspect, it hav- 
ing been, for some years past, more or less on the 
decline. And yet there is no branch of industry 
whatever, perhaps, more highly important to the 
public. Strongly impressed with this truth, the 
committee think it a point of true national policy 
to afford it every encouragement, and to endeavor, 
as much as possible, to invigorate and reanimate 
it. They are perfectly aware, however, of the 
many demands on the Treasury, and feel a strong 
disinclination to draw unnecessarily on the public 
funds at this particular period. Yet believing 
that, in the critical situation in which the whale 
fisheries appear to be placed, some little encour- 
agement, similar to that which seems to have had 
so beneficial an effect on the cod fisheries, might 
turn thescale, and give new life to this interesting 
branch of our national industry, they venture re- 
spectfully to submit to the House the following 
resolution : 

Resolved, That there shall be paid to every ve 
sel, carrying on the whale fisheries, for each an 
every ton of such vessel’s burden, if actually em- 
ployed at sea, on one and the same voyage, In the 
prosecution of the said fisheries, at least ——, and 
not exceeding months, the sum of —— cents; 














if at least and not exceeding months, 
the sum of —— cents; if at least and not - 
ceeding —— months, the sum of cents. An 





if so employed at sea in one and the same voyag® 
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during —— months and upwards, cents: | balance to the Treasurer, in State certificates, and 
Provided, however, That no one vessel shall re- | orders on the Treasury for liquidated claims. This 
ceive for any one voyage, a greater sum than tender was also refused, as it is presumed, for the 











same reason which governed in the other case, as 





dollars. 
above stated. 
In consequence of the neglect or refusal on the 
YAZOO CLAIMS. art of these companies to pay, within the stipu- 
—_ fated period of two years, in such description of 
[Communicated to the House, Jan. 7, 1804.] money as the Treasurer of the State conceived 


Mr. Nicnoxson, from the Committee to whom | himself authorized to receive, no grant issued, and 
were referred the memorials of Alexander Moul- | the State ceded the same tract of country to the 
trie, of South Carolina, in behalf of himself and | United States, by the articles of compact and 
others, styling themselves “The South Carolina | cession bearing date the —— day of ——, 1802. 
Yazoo Company,” andof William Cowan, agent| The money deposited by the Virginia Compa- 
of the Virginia Yazoo Company, made the fol- | ny was withdrawn by J. B. Scott, who was their 
lowing report: agent, but who, the memorialist alleges, was not 

It appears from the memorials, and from the | authorized to receive the same, ‘That deposited 
documents submitted with them, that, on the 21st | by the South Carolina Company, is said still to 
day of December, 1789, the Legislature of the | remain in the Treasury of Georgia. 

State of Georgia passed an act to dispose of cer-| Both companies now contend that they havea 
tain vacant lands lying within that State, by which | claim against the United States for compensation 
it was enacted that the tract of country lying be- | for losses sustained by them, in consequence of 
tween the Mississippi and Tombigbee rivers, and | the refusal on the part of Georgia to carry what 
extending from the parallel of latitude which | is called their contract into effect, and urge, that 
crosses the Mississippi at Cole’s Creek, to the | if the Constitution of the United States had not 
northern boundary of the State, together with a | been changed in regard to the suability of States, 
third tract, lying on the Tennessee river, should, | they could have compelled the State of Georgia 
for two years from and after passing the act, be | to a specific execution of their contract. The act 
reserved, as a pre-emption, for three companies, | of 1789 is called a contract, because the memo- 
styled the “South Carolina Yazoo Company,” | rialists say their petition to the Legislature, upon 
the Virginia Yazoo Company,” and the “Ten- | which the law is founded, is referred to in the pre- 
nessee Company ;” and that the Governor should | amble of the act, and thereby becomes a part of 
issue grants for the said tracts, according to cer- | it; and they state, that, in this petition, it was 
tain boundaries defined in the act, to these compa- | proposed to make the payments in that descrip- 
nies respectively, if they should, within two years, | tion of paper which was afterwards tendered. 
pay into the Treasury of the State the following | The committee have not seen the petition, but 
sums, viz: the South Carolina Yazoo Company, | they conceive that the idea of the petition being 
the amount of $66,964 ; the Virginia Yazoo Com- | ingrafted into, and thereby becoming a part of the 
pany, the amount of $93,741; and the Tennes- | act, is too novel in its nature to require any com- 
see Company, the amount of $46,875. ment from them to prove its inadmissibility. They 

It further appears from the statements exhib- | do not consider the transaction in the light of a 
ited, that the South Carolina Yazoo Company, | contract, as the companies were not bound by it 
on the 13th August, 1790, paid into the Treasury | toa compliance, and might have refused, at any 
of Georgia, in bills of credit, the sum of £630 18s. ; | time, to make a payment, without subjecting 
and on the 11th September, 1790, the sum of £500 | themselves to any penalty whatever. They view 
in paper medium, making in the whole, £1,130, | the act as a conditional grant, not of the land 
18s., in part of the purchase money ; and that on | itself, but of the pre-emption right; and the title 
the 19th of December, 1791, the said company | of the companies was to be protected, upon their 
made a tender of the balance to the Treasurer of | complying with the condition contained in it. 
the State. This tender was made, as is alleged, | This condition was the payment of a sum of 
partly in specie, partly in South Carolina paper | money, and if it had been fulfilled on their part, 
medium, and partly in Georgia certificates, but | would have given them a claim upon the honor 
was rejected by the Treasurer, either upon a pre- | and justice of the State fora perfect and com- 
sumption that the law itself did not authorize the | plete title. To show their compliance with the 
payment to be made in this description of paper, | condition, they offer the evidence of their own 
or in pursuance of a resolution of the same Legis- | petition, referred to in the preamble of the law, 
lature, passed in June, 1790, directing the Treasu- | the depositions of some of the members of the 
rer to receive, after a certain day in the month of | Legislature, and the protest of the minority who 
August following, payment for these lands only | voted against the act, to prove that it was the in- 
in gold or silver, or in the paper medium of the | tention of the Legislature that payment might be 








State. made in that description of paper which was 
The Virginia Yazoo Company, in a short time | tendered. 
after passing the act, (but when, not stated,) paid | The preamble of a statute is sometimes referred 


the sum of $1,515, in the paper currency of the { to, but always with caution, to assist in the inter- 
State. as a part of the purchase money, and on | pretation of the enacting clauses, but the preamble 
the 12th of December, 1791, made a tender of the | of the act in question can throw no light on the 
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present subject, as it contains no expression rela- 
tive to the species of money or paper which was 
to be received in payment. The testimony of in- 
dividuals who were members of the Legislature, 
and the protest of the minority, should be resorted 
to with still greater caution, as they are mere 
matters of opinion, and the same, or a greater 
number of other individuals, who were members 
of the same body, might have entertained opinions 
of a directly contrary nature. Indeed, the resolu- 
tion of June, 1790, passed by the same Legisla- 
ture who framed the act of 1789, directing the 
Treasurer to receive in payment from these com- 
panies only gold and silver, and the paper medium 
of the State, isa stronger evidence of its spirit 
and intention than any which has been offered, 
and this is in complete hostility to the preten- 
sions of the present claimants. It is believed to 
be a sound doctrine, that laws should, if possible, 
be interpreted without calling in the aid of any 
foreign materials, and that the meaning of the 
Legislature should be collected from the language 
which they themselves have used to express it. 
If there should be an obscurity in one clause, all 
the others of the same act ought to be carefully 
examined, and compared with that in which the 
obscurity exists. If in this manner the meaning 
of the Legislature can be found, and that case be 
rendered clear which was obscure before, it is the 
safest method of interpretation, and is always 
preferred. 

The memorialists appear to rely with much 
confidence upon one expression contained in the 
first section of the act of 1789, and this is the only 
one which favors their construction. They allege 
that, as the law declares they shall be entitled to 
a grant upon paying into the Treasury the amount 
of $66,000, and $93,000 respectively, they were 
at liberty to pay in paper at that time current 
in Georgia, (except what was called rattlesnake 
money,) whether bills of credit, certificates, or 
liquidated claims upon the Treasury. The ex- 
pression (the amount of $60,000, &c.,) is certainly 
not a very common one, as here applied, the word 
sum being more generally used in this sense; but 
it is by no means an inconsistent expression. If 
the companies were authorized to give it the con- 
struction which they contend for, it might, with 
equal plausibility, be extended to wheat, flour, 
corn, tobacco, or almost any other article which 
is a subject of traffic between individuals, or, in- 
deed, to the old Continental currency, and to the 
bills of credit issued by any other State in the 
Union. This certainly cannot be permitted, asin 
such case, the lands might have been paid for in 
paper not worth more than one dollar in the hun- 
dred. If, however, the use of the word amount, 
instead of the word swum, in the first section, cre- 
ates any doubt as to the intention of the Legisla- 
ture, this doubt will be removed by referring to 
the fourth section of the same act, which is in 
the following words, viz: “ That the Treasurer of 
this State shall, on application of any agent of 
either of the said companies, within the said term 
of two years, receive the sum or sums of money, 
which they are hereby respectively directed to 


advance, a certificate or certificates of which pay. 
ments, under the hand of the Treasurer, shall bh, 
sufficient voucher for the Governor to issue th, 
grants to the respective companies aforesaid.” |, 
this clause, the intention of the Legislature ;; 
clearly and accurately expressed, as they speaj 
of the “sums of money which the companic 
were, by the act, directed to advance,” thereby 
referring to the $66,000, and $93,000 which wa; 
to be paid for the land, and rendering it clear be. 
yond a doubt, that money alone was to be received 

The committee hav« been thus minute in inyes. 
tigating this case, because the memorialists appeay 
to entertain an opinion that if the State of Geo. 
gia had been guilty of a breach of faith, the Unite 
States were bound, in equity, to make good the 
damages, they being second purchasers with no. 
tice. Without undertaking to decide this ques. 
tion, or to say whether it would be proper to place 
these companies on the same footing with those 
who claim under the act of 1795, the committe: 
are decidedly of opinion that the Virginia Yazoo 
Company, and the South Carolina Yazoo Con. 
pany have no claim whatever upon the United 
States. 





IMPORTATION OF SLAVES. 


(Communicated to the Senate, January 23, 1804.] 


To the Senate and House of Representatives of the 
United States of America, in Congress assembled : 


The American Convention for promoting th: 
abolition of slavery, and improving the con- 
dition of the African race, beg leave respect- 
fully to propose for your consideration the uti- 
ity and propriety of passing such laws as shal! 
prohibit the importation of slaves into the Terri- 
tory of Louisiana, lately ceded to the United 
States. 

Your memorialists feel themselves deeply im- 
pressed with this important subject, and they deem 
it their duty to solicit, most earnestly, your serious 
attention tothe proposition. They believe that 
wisdom and sound policy are so intimately united 
by their Eternal Parent, that man cannot separate 
them with impunity. If wisdom urge the perfor 
mance of any particular act, if it command the 
formation and establishment of any specific law. 
the soundest policy will be evinced by obedience 
to that injunction. 

True virtue, the offspring of wisdom, teaches 
man to love his fellow-man, and enjoins him (0 
perform all that may be within the compass ol 
his abilities for the general happiness of his species. 
When national Governments comply with this 
benevolent and sublime law, they become the 
providential instruments of national blessings ; bu! 
when they oppose or disregard its dictates, their 
constituents must necessarily feel, sooner or later. 
all the calamities which follow such opposition ot 
neglect. 

Our ancestors have, unhappily, entailed 00 
some of our States the evils of slavery ; many 0! 
our fellow-citizens in those States we believe are 
mournfully sensible of the magnitude of thei 
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Remonstrance of the People of Louisiana. 
i imate emecemnmnineenincastenaaseintameneterre: 
burden, but they know and feel that man may sings of freedom, that an enlightened nation would 
oomustt error with more facility than he can |} never destroy those principles on which its Gov- 


eradicate its consequences. Your memorialists 
entreat you to reflect on, to consider with impar- 
tial attention, the dangers and difficulties before 
you; and beseech you, with deep concern, to 
preserve the country, whose regulations depend 


on your wisdom, from similar calamities. 


They also respectfully suggest to you, that 


' while the Constitution of the United States de- 


Sinai 


ae 


clares all men equally entitled to liberty, they 
cannot conceive our Government as acting con- 
sistently with its declarations, if it shall, in any 
instance, authorize man to enslave unoffending 
man. In compliance with that distingushed 
principle of our national Constitution, a former 
Congress judged it expedient to introduce among 
its regulations, for the government of the North- 


_ western Territory, a provision resembling that 
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which your memorialists now suggest to you. 


There is another consideration to which your 
memorialists feel themselves bound to call your 
attention. While the Governments of Europe are 
shaken by civil discord, or surrounded by the in- 
calculable cruelties and horrors of national war- 
fare, a beneficent and overruling Providence has 
been pleased to preserve for our country the bles- 
sings of peace, to grant us new proofs of his good- 
ness, and to place us in a condition of prosperity, 
unrivalled in the records of history. Does it not 
become the duty of a nation, so crowned with the 
blessings of peace, and plenty, and happiness, to 
manifest its gratitude, to the whole world, by 
acts of justice and virtue? For the true honor 
of our country, from benevolence toward the 
future possessors of our newly acquired soil, 
your memorialists hope you will hear and grant 
their request. And with all the respect which is 
due to the representatives of a free people, they 
subscribe themselves, cordially, your friends and 
fellow-citizens. 

Signed by order and on behalf of the Convention. 

M. FRANKLIN. Pres’t 
OTHNIEL ALSOP, Sec. 


PHILaDELPuia, Jan. 13, 1804. 


REMONSTRANCE OF THE PEOPLE OF 
LOUISIANA. 


[Communicated to the Senate, Dec. 31, 1804.] 


We, the subscribers, planters, merchants, and 
other inhabitants of Louisiana, respectfully ap- 
proach the Legislature of the United States with 
a memorial of our rights, a remonstrance against 

‘certain laws which contravene them, and a pe- 
tition for that redress to which the laws of nature, 
sanctioned by positive stipulation, have entitled us. 

Without any agency in the events which have 


annexed our country to the United States we yet | 


considered them as fortunate, and thought our 
liberties secured even before we knew the terms 
of the cession. Persuaded that a free people 
would acqnire territory only to extend the bles- 


ernment was founded, and that their Representa- 
tives would disdain to become the instruments of 
oppression, we calculated with certainty that their 
first act of sovereignty would be a communication 
of all the blessings they enjoyed, and were the 
less anxious to know on what particular terms we 
were received. It was early understood that we 
were to be American Citizens; this satisfied our 
wishes; it implied every thing we could desire, 
and filled us with that happiness which arises from 
the anticipated enjoyment of a right long with- 
held. We knew that it was impossible to be citi- 
zens of the United States without enjoying a per- 
sonal freedom, protection for property, and, above 
all, the privileges of a free representative Govern- 
ment, and did not, therefore imagine that we could 
be deprived of these rights even if there should 
have existed no promise to impart them; yet it 
was with some satisfaction we found these objects 
secured to us by the stipulations of treaty, and the 
faith of Congress pledged for their uninterrupted 
eujoyment. We expected them from your mag- 
nanimity, but were not displeased to see them 
guarantied by solemn engagements. 
With a firm persuasion that these engagements 
would be soon fullfilled, we passed under your 
| jurisdiction with a joy bordering on enthusiasm, 
| submitted to the inconveniences of an intermedi- 
ate dominion without a murmur, and saw the last 
vie that attached us to our mother country severed 
with less regret. Even the evils of a military and 
absolute authority were acquiesced in, because it 
indicated an eagerness to complete the transfer, 
and place beyond the reach of accident the union 
we mutually desired. A single magistrate, vested 
with civil and military, with executive and judi- 
ciary powers, upon whose laws we had no check, 
over whose acts we had no control, and from 
whose decrees there is no appeal: the sudden sus- 
pension of all those forms to which we had been 
accustomed ; the total want of any permanent 
system to replace them; the introduction of a new 
language into the administration of justice; the 
perplexing necessity of using an interpreter for 
every communication with the officers placed 
over us; the involuntarry errors, of necessity com- 
mitted by judges uncertain by what code they are 
to decide, wavering between the civil and the 
common law, between the forms of the French, 
Spanish, and American jurisprudence, and with 
the best intentions unable to expound laws of 
which they are ignorant, or to acquire them ina 
language they do not understand ; these were not 
slight inconveniences, nor was this state of things 
calculated to give favorable impressions or realize 
| the hopes we entertained; but we submitted with 
resignation, because we thought it the effect of ne- 
| cessity ; we submitted with patience, though its 
| duration was longer than we had been taught to 
expect; we submitted even with cheerfulness, 
while we supposed your honorable body was em- 
ployed in reducing this chaos to order, and calling 
| a system of harmony from the depth of this con- 
| fused, discordant mass. But we cannot conceal, 
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we ought not to dissemble, that the first project 
presented for the government of this country tend- 
ed to lessen the enthusiasm which, unul that 
period, had been universal, and to fix our attention 
on present evils, while it rendered us less sanguine 
as to the future. Still, however, we wished to 
persuade ourselves that further inquiry would pro- 
duce better information ; that discussion would 
establish onr rights, and time destroy every pre- 
judice that might oppose them. We could not 

ring ourselves to believe that we had so far mis- 
taken the stipulations in our favor, or that Con- 
gress could so little regard us, and we waited the 
result with anxiety, which distance only prevented 
our expressing before the passing of the bill. After 
@ suspense which continued to the last moment 
of the session, after debates which only tended to 
show how little our true situation was known, after 
the rejection of every amendment declaratory of 
our rights, it at length became a law, and, before 
this petition can be presented, will take effect in 
our country. 

Disavowing any language but that of respect- 
ful remonstrance, disdaining any other but that 
which befits a manly assertion of onr rights, we pray 
leave to examine the law for erecting Louisiana 
into two Territories and providing for the tempo- 
rary government thereof, to compare its provis- 
ions with our rights, and its whole scope with the 
letter and spirit of the treaty which binds us to 
the United States. 

The first section erects the country south of the 
thirty-third degree into a Territory of the United 
States, by the name of the Territory of Orleans. 

The second gives us a Governor appointed for 
three years by the President of the United States. 

The fourth vests in him and in a council, also 
chosen by the President, all Legislative power, 
subject to the revision of Congress, especially 
guarding against any interference with public 
property either by taxation or sale. 

And the fifth establishes a Judiciary, to consist 
of aSupreme Court, having exclusive criminal and 
original jurisdiction without appeal for all causes 
above the value of one hundred dollars, and such 
inferior courts as the Legislature of the Territory 
may establish. The judges of the superior court 
are appointed by the President, to continue in office 
four years. 

This is the summary of our constitution; this 
is so far the accomplishment of a treaty engage- 
ment to “incorporate us into the Union, and ad- 
mit us to all the rights, advantages, and immu- 
nities of American citizens.” And this is the 
promise performed, which was made by our first 
magistrate in your name, “that you would receive 
us as brothers, and hasten to extend to us a par- 
ticipation in those invaluable rights which had 
formed the basis of your unexampled prosperity.” 

Ignorant as we have been represented of our 
natural rights, shall we be called on to show that 
this Government is inconsistent with every prin- 
ciple of civil liberty ? 

Uninformed as we are supposed to be of our ac- 
quired rights, is it necessary for us to demonstrate 
that thisact does not “incorporate usin the Union,” 
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that it vests us with none of the “rights,” gives 
us no advantages, and deprives us of all the “ iy. 
munities” of American citizens, 

If this should be required, we think neither task 
will be difficult. 

On the first point we need only appeal to your 
declaration of independence ; to your constitution; 
to your different State governments; to the wri- 
tings of your revolutionary patriots and statesmen ; 
to your own professions and public acts; and 
finally, legislators, to your own hearts, op which 
the love of civil liberty and its principles are, we 
trust, too deeply engraved to be ever totally eflaced, 

A Governor is to be placed over us whom we 
have not chosen, whom we do not even know, 
who may be ignorant of our language, uninformed 
of our institutions, and who may have no connex- 
ions with our country, or interest in its weifare. 

This Governor is vested with all executive, and 
almost unlimited legislative power; for the law 
declares that, by and with the advice and consent 
of the legislative body, he may change, modify, 
and repeal the laws,” &c. But this advice and 
consent will no doubt in all cases be easily pro- 
cured from the majority of a council selected by 
the President or Governor,and dependent on him 
for their appointment and continuance in office; 
or if they should prove refractory, the power of 
prorogation frees him from any troublesome in- 
terference, until a more prudent selection at the 
end of the year shall give him a council better 
suited to his views. The true legislative power, 
then, is vested in the Governor alone, the council 
operates as a cloak to conceal the extent of his 
authority, to screen him from the odium of all 
unpopular acts, to avoid all responsibility, and 
give us the faint semblance of a representative 
assembly, with so few of its distinguishing fea- 
tures, that unless the name were inscribed on the 
picture it would be difficult to discover the object 
for which it was intended. 

Taxation without representation, an obligation 
to obey laws without any voice in their forma- 
tion, the undue influence of the executive upon 
legislative proceedings, and a dependent judiciary, 
formed, we believe, very prominent articles in 
the list of grievances complained of by the Uni- 
ted States, at the commencement of their glorious 
contest for freedom ; the opposition to them, even 
by foree, was deemed meritoriousand patriotic, and 
the rights on which that opposition was founded 
were termed fundamental, indefeasible, self-evi- 
dent, and eternal; they formed, as your country 
then unanimously asserted, the only rational basis 
on which Government could rest; they were so 
plain, it was added, as to be understood by the 
weakest understanding ; not capable of aliena- 
tion, they might always be reclaimed; unsuscep- 
tible of change, they were the same at all times, 
in all climates, and under all circumstances ; and 
the fairest inheritance for our posterity, tucy 
should never, it was firmly asserted, be abandoned 
but with life. 

‘These were the sentiments of your predecessors; 
were they wrong? Were the patriots who com- 
posed your councils mistaken in their political 
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principles ? Did the heroes who died in their de- | then supposed to exist, is evident from the terms 
fence seal a false creed with their blood? No, | of that instrument, which declares that we are to 
they were not wrong! The admiration of the | be admitted as soon as possible, according to the 
world, the respect still paid to the living, the ven-| principles of the Constitution. If the United 
eration accorded to the memory of the dead, attest | States, then, may postpone the performance of 
the purity of their principles, and prove the truth | this engagement until, in their opinion, it may be 
of those maxims, which rendered their lives a/ proper to perform it, of what validity is the com- 
blessing to their country, and their deaths glorious | pact, or can that be called one of which the per- 
in its defence. formance depends only on the will of the con- 
Are truths, then, so well founded, so univer- | tracting party ? 
sally acknowledged, pappiiondie only tous? Do| But if capacity is to be the criterion, and infor- 
political axioms on the Atlantic become problems | mation the preliminary requisite of our admis- 
when transferred to the shores of the Mississippi ? | sion, let us respectfully inquire what is the nature 
or are the unfortunate inhabitants of these regions | of this capacity and information, and where it 
the only people who are excluded from those | will most probably be found. By the distribution 
equal rights acknowledged in your declaration of | of powers between the General and State Gov- 


independence, repeated in the different State con- | ernments, the former have the exclusive superin- 


stitutions, and ratified by that of which we claim | tendence of all external relations, and of those in- 
to be a member? Where, we ask respectfully, | ternal arrangements, which regard the several 
where is the circumstance that is to exclude us| States in their national capacity ; the residuary 
from a participation in these rights? Is it because | powers, retained by the States, are more limited 
we have not heretofore enjoyed them? This, on | in their operations, and require in their exercise 
the contrary, would seem a reason to hasten the | a species of information to be derived only from 
communication, to indemnify us by a futurity of | local sources. The purest principles will be mis- 
freedom, for the years we have been deprived of | applied, the best intentions will be ill directed, the 
it, and enable us, experimentally, to compare the | most splendid efforts of genius will prove ineffec- 
blessings of a free Government with the evils of | tual, without an intimate knowledge of the man- 
another kind of dominion. But the present situa- | ners, customs, pursuits, and interests of the people, 
tion of affairs forms no pleasing contrast with that | to whom they are applied, or in whose favor they 
which is past; and if we did not count with con-| are exerted. Should this reasoning be just, it 
fidence on a change in the system you have| would appear to follow that local information 
adopted, the prospect before us would nof afford should be preferred in a State legislator to splen- 
matter for consolatory anticipation ; for, though a | did acquirement, when they cannot be united; 
period is fixed for the absolute government placed | andalthough wegive the representatives of the Uni- 


} over us, though a year may terminate the equally | ted States all the superiority they claim and justly 


i 


| objectionable system which succeeds it, yet what | merit, yet we cannot be accused of presumption, 


isto follow? Liberty? Self-government ? Inde- | in supposing that we know somewhat more of our 
pendence ? and a participation in the advantages own country and its local interests than men who 
of the Union? If these were offered to us as the | are acquainted with it only from report. It will 
reward of a certain term of patience and submis- | not, we trust, be answered that the members of 
sion, though we could not acquiesce in the justice | the council must be selected from the inhabitants ; 
of the procedure, we should have some consola- | we have already shown what share this council 
tion in our misfortunes; but no manifestation | will probably have in legislation, and the resi- 
of what awaits us at the expiration of the law is | dence of one year is certainly too short to attain 
yet made. | information, or secure anything like a permanence 
We may then again become the victims of false | of attachment. 

| 


| 


information, of hasty remark, or prejudiced opin-| _If this local knowledge is necessary to legislate 
ion; we may then again be told that we are in- | wisely, how much more so is it in order to select 
capable of managing our own concerns, that the | discreetly those on whom this task must devolve ? 
period of emancipation is not yet arrived, and that | The President must necessarily depend on the in- 
when, in the school of slavery, we have learned | formation of his agents here, without any personal 
how to be free, our rights shall be restored. Upon | knowledge of the men he must choose. How can 
the topic to which this leads we are reluctant to | he detect imposition, or counteract prejudice? 
speak ; but misrepresented and insulted, it cannot | How defeat intrigue, or secure himself from the 
be deemed improper to show how groundless are | reproach of having confided our interests to men 
the calumnies which represent us as in a state of |in whom we have no confidence? We might 
degradation, unfit to receive the boon of freedom. | contrast these inconveniences with the evident 
How far any supposed incapacity to direct the | advantages of a choice made by the people them- 


| affairs of our own country would release the Uni-| selves, and the conviction would be irresistible 


ted States from their obligation to confer upon us | that the latter possess exclusively that species of 
the rights of citizenship, or upon what principle | information, with respect to character, conduct, 
they are to become the judges of that capacity, | circumstances, and abilities, which is necessary 
might, we believe, fairly be questioned; for we | to a prudent choice of their representatives ; but 
have surely not become less fit for the task since | we presume enough has been said to show that 
the signature of the treaty than we were before | among a people not absolutely sunk in ignorance, 
that period; and that no such incapacity was | the kind of knowledge indispensable to good gov- 
Sth Con. 2d Szs.—51 
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ernment, or a selection of rulers, can only be found 
at home; that the best abilities, and the purest in- 
tentions will not replace it abroad, and that with- 
out it all legislation is tyrannical and oppressive. 
Convinced of this truth, we find the advocates for 
our subjection driven to an argument at which 
we have before hinted. To deprive us of our 
right of election, we have been represented as too 
ignorant to exercise it with wisdom, and too tur- 
bulent to enjoy it with safety. Sunk in igno- 
rance, effeminated by luxury, debased by oppres- 
sion, we were, it was said, incapable of appre- 
ciating a free constitution, if it were given, or 
feeling the deprivation, if it were denied. 

The sentiments which were excited by this hu- 
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designs, might be supposed to combine for the jp. 
terruption of our repose; when, in the frequent 
changes to which we have been subject, the ay- 
thority of one nation was weakened before the 
other had established its power. In those mo. 
ments of crisis and danger, no insurrection dis. 
turbed, no riot disgraced us; the voice of sedition 
was silent ; and before a magistrate was appointed, 
good morals served instead of laws, and a love of 
order instead of civil power; it is then as unjust 
to tax us with turbulence as it is degrading to re. 
proach us with ignorance and vice. Bri let us 
admit, that by some train of reasoning to which 
we are strangers, by some incomprehensible {a- 
tality, we are cut off from national rights, and 





miliating picture may be imagined, but cannot be form an unfortunate exception to those general 
expressed, consistent with the respect we owe to | principles on which your revolution and Govern. 
your honorable body. We were willing, however, | ment are founded ; that there is no clause for us 
to ascribe it to the want of correct information, | in the great charter of nature, and that we must 
but we could not avoid wondering that it should | look for our freedom to another source; yet we 
be so very defective as to have drawn from the | are not without a claim; one arising from solemn 
names of some districts in our country an argu- | stipulation, and, according to our ideas, full, obji- 
ment as to the language spoken in them, which | gatory, and unequivocal. 
roved fatal to an important amendment tothe| The third article of the treaty lately concluded 
bill. We could not imagine what had excited | at Paris, declares that “the inhabitants of the 
the idea of our effeminacy and profusion ; and the | ceded territory shall be incorporated into the 
laborious planter, at his frugal meal, heard with a | Union of the United States, and admitted as soon 
smile of bitterness and contempt the descriptions | as possible, according to the principles of the 
ublished at Washington of his opulence and | Federal Constitution, to the enjoyment of all the 
uxury. rights, advantages, and immunities, of citizens of 
As to the degree of information diffused through | the United States, and in the mean time they 
the country, we humbly request that some more | shall be protected in the enjoyment of their liberty. 
correct evidence may be produced than the super- | property, and the exercise of the religion they 
ficial remarks that have been made by travellers profess.” 
or residents, who neither associate with us nor| Your h norable body seems to have adopted: 
speak our language. Many of us are native citi- | construction of this article, which would suspend 
zens of the United States, who have participated | its performance until some period fixed by the 
in that kind of knowledge which is there spread | principles of the Constitution, and to have read 
among the people; the others generally are men | the article thus: “the inhabitants shall be incor 
who will not suffer by a comparison with the pop- | porated into the Union, and admitted to the ev- 
ulation of any othercolony. Some disadvantages | Joyment of all thi: rights, &c., as soon as ihe priv- 
as to education in the higher branches of litera- | ciples of the Federal Constitution will permit.” 
ture have lately attended us, owing to the diffi- | We, on the contrary, contend that the words “ac- 
culty of procuring it, but the original settlement | cording to the principles of the Federal Constiw- 
of the province was marked by circumstances pe- | tion,” as they are placed in the sentence, form 0 
culiarly favorable in this respect ; it was made at | limitation, that they were to be conferred, au! 
no distant date, at a period when science had | that the article contemplates no other delay | 
attained a great degree of perfection, and from a , our reception than will be required to pass the 
country in which it flourished ; many individuals | necessary laws and ascertain the representatiou 
peas a property and rank, which suppose a | to which we are entitled. 
iberal education, were among the first settlers;; The inhabitants of the ceded territory are \ 
and perhaps there would be no vanity in assert- | be “incorporated into the Union of the Unite! 
ing, that the first establishment of Lonisiana | States;” these words can in no sense be satisiied 
might vie with that of any other in America for | by the act in question. A Territory governed 2 
the respectability and information of those who | the manner it directs may be a province of the 
compose it. Their descendants now respectfully | United States, but can by no construction be salt 
call for the evidence which proves that they have | to be incorporated into the Union. To be incor 
so far degenerated as to become totally incompe- | porated into the Union must mean to form * 
tent to the task of legislation. art of it; but to every component part of the 
For our love of order and submission to the | United States the Constitution has guarantied 4 
laws we can confidently appeal to the whole his- republican form of Government, and this, as W' 
tory of our settlement, and particularly to what | have already shown, has no one principle of r& 
has iately passed in those dangerous moments | publicanism in its composition; it is, therelor. 
when it was uncertain at what point our political | not a compliance with the letter of the treaty, a 
vibrations would stop; when national prejudice, 
personal interest, factious views, and ambitious 
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For if Congress may govern us as they please, 
what necessity was there for this clause, or how 
are we benefited by its introduction? If any 
doubt, however, could possibly arise on the first 
member of the sentence, it must vanish by a con- 
sideration of the second, which provides for their 
admission to the rights, privileges, and immuni- 
ties, of citizens of the United States. But this 
Government, as we have shown, is totally incom- 
patible with those rights. Without any vote in 
the election of our Legislature, without any check 
upon our Executive, without any one incident of 
self-government, what valuable ‘ privilege” of 
citizenship is allowed us, what “right” do we 
enjoy, of what “immunity” can we boast, except, 
indeed, the degrading exemption from the cares 
of legislation, and the burden of public affairs? 
Will it be said that though our right be admit- 
ted, yet Congress are to determine the period when 
itshall be conferred ? This, we apprehend, would 
not only be contrary to the words of the treaty, 
but would be a solecism in itself. The words 
“according tu the principles of the Federal Con- 
stitution, to the enjoyment of the rights,” &c., cer- 
tainly mean to such rights as are secured by the 
—— of the Constitution, or that we are to 
e admitted to their enjoyment in such manner as 
the same principles direct; and at any rate, the 
words “as soon as possible,” can never be con- 
strued, so as to givea right of deferring it inde- 
finitely. Ifit may be procrastinated for two years, 
we see no reason, why it may not be deferred for 
twenty, or a hundred, or totally omitted. That 
our verbal construction is the true one will be evi- 
dent from pursuing the other exposition to its 
consequences. If the treaty means to say that we 
shall be admitted as soon as the principles of the 
Constitution will permit, we must look into that 
instrument to discover what restrictions oppose 
itsimmediate performance. We should naturally 
expect, if this reasoning be true, to find some pe- 
riod limited before which we could not become 
members of the Union, some requisites of popula- 
tion or other circumstance to be previously at- 
tained or performed; but, on the contrary, the 
power of admitting new States is vested in Con- 
gress, without any restriction whatever that can 
be applicable to the present case ; there is, there- 
fore, nothing that can satisfy these words, if they 
are construed as a limitation; nothing but the 
will of Congress is referred to in the Constitution. 
This Constitution, then, would prove that the 
United States had stipulated to admit us into the 
hion as soon as they should think proper; but 
a treaty implies a compact, and what compact 
can arise from a stipulation to perform or not per- 
form, as the party shall deem expedient? This 
would be sucha solecism in argument, such a 
confusion of terms, as must make us doubt the 
propriety of any construction that leads to them 
and we feel ourselves justified in a persuasion, 
that the treaty intended to incorporate us into the 


pose could be passed. 
e know not with what view the territory 
horin of the thirty-third degree has been severed 


from us, and carried with it the distinguishing 
name which belonged to us, and to which we are 
attached; the convenience of the inhabitants we 
humbly apprehend would have been better con- 
sulted by preserving the connexion of the whole 
province until a greater degree of population made 
a division necessary. If this division should op- 
erate so as to prolong our state of political tute- 
lage, on account of any supposed deficiency of 
numbers, we cannot but consider it as injurious 
to our rights, and therefore enumerate it among 
those points of which we have reason to complain. 

If there is force in our reclamations on the 
great question of fundamental rights; if we are 
entitled to legislate for ourselves as a member of 
the Union, and to establish the forms on which 
that legislation shall be conducted, by framing a 
constitution suited to our own exigencies, then no 
further observations need be made on other parts 
of the law, for the right of local legislation im- 
plies that of making the alterations we might 
deem expedient; then our judiciary would be- 
come independent, the executive power would be 
properly circumscribed, and the legislative guarded 
against encroachment. 

There is one subject, however, extremely inter- 
esting to us, in which great care has been taken 
to prevent any interference even by the Governor 
and Council, selected by the President himself. 
The African trade is absolutely prohibited, and 
severe penalties imposed on a traffic free to all the 
Atlantic States who choose to engage in it, and 
as far as relates to procuring the subjects of it 
from other States, permitted even in the Terri- 
tory of the Mississippi. 

It is not our intention to enter into arguments 
that have become familiar to every reasoner on 
this question. We only ask the right of deciding 
it for ourselves, and of being placed in this respect 
on an equal footing with other States. To the 
necessity of employing African laborers, which 
arises from climate, and the species of cultivation 
pursued in warm latitudes, is added a reason in 
this country peculiar to itself. The banks raised 
to restrain the waters of the Mississippi can only 
be kept in repair by those whose natural constitu- 
tion and habits of labor enable them to resist the 
combined effects of a deleterious moisture, and a 
degree of heat intolerable to whites; this labor is 
great, it requires many hands, and it is all impor- 
tant to the very existence of our country. If, 
therefore, this traffic is justifiable anywhere, it is 
surely in this province, where, unless it is permit- 
ted, cultivation must cease, the improvements of 
a century be destroyed, and the great river resume 
its empire over our ruined fields and demolished 
habitations. 

Another subject, not indeed growing out of this 
law, but of great moment to us, is the sudden 
change of language in all the public offices and 
administration of justice. The great mass of the 


: |inhabitants speak nothing but the French; the 
Union so soon as the laws necessary for that pur- | 


late Government was always careful in their se- 
lection of officers to find men who possessed our 
own language,and with whom we could personally 
communicate; their correspondence with the in- 
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terior parts of the province was also carried on 
chiefly in our own ony lt their judicial pro- 
ceedings were indeed in Spanish; but being car- 
ried on altogether by writing, translations were 
easily made ; at present, for the slightest commu- 
nication, an interpreter must be procured ; in more 
important concerns, our interest suffers from not 
being fully explained; a phrase, a circumstance 
seemingly of little moment, and which a person 
uninterested in the affair will not take the trouble 
to translate, is frequently decisive, and produces 
the most important effects. That free commu- 
nication so necessary to give the magistrate a 
knowledge of the people, and to inspire * amt with 
confidence in his administration, is by this means 
totally cut off, and the introduction of viva voce 
pleadings into the courts of justice subjects the 
party who can neither understand his counsel, his 
judge, nor the advocate of his opponent, to em- 
arrassments the most perplexing, and often to 
injuries the most serious. 

We have thus stated the great sources of dis- 
content which have arisen from the measures 
_ honorable body has been pleased to pursue. 

id we suppose them the effect of a settled de- 
sign to oppress; of a determination to disregard 
our natural and stipulated rights, we are per- 
suaded we should do as much injustice to your 
views, as the strongest expressions would do to 
our feelings of indignation and grief; but we will 
not insult you by a suspicion so injurious to your 
motives; the want of true information with re- 
spect to us, Opinions founded on a superficial ac- 
quaintance with our country, and prejudiced re- 
lations with our habits and manners, on reports 
the most unfounded, even as to our language, 


ihese alone have civen rise to the :neasures of ! 
which we complain, and when these impressions | 


snall have been effaced, we have the fullest confi- 
de~ce thet their effects will cease, and the lan- 
guage of remonstrance will be changed to that of 
congratulation and thanks. 

Deeply impressed, therefore, with a persuasion 
that our rights need only be stated to be recog- 
nised and allowed; that the highest glory of a 
free nation is a communication of the blessings of 
freedom ; and that its best reputation is derived 
from a sacred regard to treaties; we pray you, 
Representatives of the people, to consult your 
own fame and our happiness, by a prompt 2tten- 
tion to our prayer; we invoke the principles of 
your Revolution, the sacred, self-evident, and 
eternal truths on which your Governments are 
founded; we invoke the solemn stipulations of 
treaty; we invoke our own professions and the 
glorious example of your fathers, and we adjure 
> to listen to the one and to follow the other, 

y abandoning a plan so contradictory to every 
thing you have said, and they have taught—so 
fatal to our happiness, and the reputation of your 
country. To a generous and free people we 
Ought not to urge any motive of interest, when 
those of honor and duty are so apparent; but be 
assured that it is the interest of the United States 
to cultivate a spirit of conciliation with the in- 
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Annexed to your country by the course of politj- 
cal events, it depends upon you to determine whe- 
ther we shall pay the cold homage of reluctant 
subjects, or render the free allegiance of citizens 
attached to your fortunes by choice, bound to you 
by gratitude for the best of blessings, contributins 
cheerfuliy to your advancement to those high des. 
tinies to which honor, liberty, and justice, wi)| 
conduct you, and defending, as we solemnly pledge 
ourselves to do, at the risk of fortune and life, our 
common constitution, country, and laws. 

We, therefore, respectfully pray that so much 
of the law above-mentioned, as provides for the 
temporary government of this country, as divides 
it into two Territories, and prohibits the importa- 
tion of slaves, be repealed. 

And that prompt and efficacious measures may 
be taken to incorporate the inhabitants of Louis. 
iana into the Union of the United States, and 
admit them to all the rights, privileges, and im- 
munities, of the citizens thereof. 

And your petitioners, as in duty bound, will 
ever pray for the happiness and prosperity of the 
United States. 

Conformable to the original deposited in the 
House of Representatives. 

P. SAUVE, 


L. DERBIGNY, 
DESTREHAN. 





The following remonstrance was communics- 
ted to the House of Representatives, January 4, 
1805: 

To the honorable the Senate, and the honorable th 
House of Representatives of the United States in 
Congress assembled: The remonstrance and peli- 
tion of the representatives elected by the freemen of 
their respective disivicts in the District of Louisiana, 
humbly show : 

That your petitioners, as well as those whom 
they represent, were filled with the most lively 
pleasure at the first rumor of the cession of Lov- 
isiana to the United States. When it no longer 
became us to doubt of the event, and when we 
were informed that Congress were making laws 
to organize the newly-acquired territory. we ex- 
perienced emotions of gratitude, and anticipated 
for ourselves and our posterity all the blessings 
which result to the people of the United States 
from the wisdom and magnanimity of an enlight- 
ened and free Government. 

While we were indulging these fond expecta- 
tions, unmixed with distrust or fear, the act o! 
the last session of your honorable Houses, eut'- 
tled ‘An act erecting Louisiana into two Tert'- 
tories, and providing for the temporary gover 
ment thereof,” came to our knowledge, and from 
our eager grasp snatched the anticipated good. 
The dictates of a foreign Government! an incal- 
culable accession of savage hordes to be vomited 
on our borders! an entire privation of some o 
the dearest rights enjoyed by freemen! These 
are the leading features cf that political system 
which you have devised for us; for those very 


habitants of the territory they have acquired. | men, who, in a solemn treaty, you had stipulated 
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Tahaan 
to eall and to treat as fellow-citizens; yet the | ordinance above quoted, did not contain more 
American colors are hoisted in our garrisons; this| than from thirty-three to forty thousand free in- 
far-famed signal of liberty to all, to us alone ex- | habitants ; which proportion. if adhered to in our 
hibits a gloomy appearance, and makes us more | case, as it seems to us it should have been, the 
sensible of the immeasurable interval between us| United States having bound themselves by the 
and political happiness. May we not be long | third article of the treaty above quoted to admit 


pee meee ——————— ee 


doomed, like the prisoners of Venice, to read the 
word “liberty” on the walls of prisons! 
trust to your wisdom and goodness; you are the 
guardians of our Constitutional rights, and we 
repose our hopes in you as in the sanctuary of 
honor. 

The right of the people peaceably to assemble 
and petition the Government fora redress of griev- 
ances, is declared and warranted by the first 
amendment to the Constitution. To this Consti- 
tution we appeal; we learned from you to resist, 
by lawful means, every attempt to encroach on 
our rights and liberties; the day we became Amer- 


icans we were told that we were assoviated to a | 4% ti x ; ro. 
right to divide Louisiana into two Territories last 


free people. We cannot suppose that the lan- 
guage of men jealous of their freedom can possi- 
bly be unwelcome to your ears. 


By the third article of the treaty between the 
United States and the French Republic, it is 
agreed “that the inhabitants of the ceded terri- 
tory shall be incorporated into the Union of the 
United States, and admitted as soon as possible, 
according to the principles of the Federal Consti- 


tution, to the enjoyment of all the rights, advan-| 5, {i, oppression likel 


tages, and immunities of citizens of the United 
States, and in the mean time they shall be main- 
tained and protected in the free enjoyment of 
their liberty, property, and the religion they pro- 
fess,” 

Your petitioners beg leave to represent to your 
honorable Ffouses, that, according to the princi- 
ples contained in the third article of the treaty 


above quoted, ihey conceive that had not Con- | 


cress thought proper to divide Louisiana into two 


an independent State. 


In the ordinance for the government of the Ter- 
ritory of the United States northwest of the river 
Ohio, article the fifth, it is ordained, “that when- 


ever any of the States to be formed out of the | 
Northwestern Territory shall have sixty thousand | 


free inhabitants therein, such State shall be admit- 


ted by its delegates into the Congress of the Uni- | 


ted States, on an equal footing with the original 
States in all respects whatever, and shall be at 
liberty to form a permanent constitution and State 


We! 


| vide it into four or eight Territories. 








us as soon as possible into the Union, would have 
given usa right to be immediately incorporated 
into the Union. 

We find neither in the Constitution of the Uni- 
ted States, nor in the treaty with the French Re- 
public, any provisions by which Congress may 
have been authorized to make such division. 

We find in the treaty nothing but the plain and 
unequivocal obligation in Congress, to incorpo- 
rate the ceded territory into the Union, and admit 
it as soon as possible, according to the principles 
of the Federal Constitution, to the enjoyment of 
all the rights, advantages, and immunities of citi- 
zens of the United States; but if Congress had a 


year, they may claim next year the right to di- 
Whenever 
the population of one of those Territories shall 
amount to very near the population required by 
the Constitution of the United States, to entitle 
that Territory to be admitted in the Union as an 
independent State, Congress may again claim the 
right to subdivide said Territory. Your petition- 
ers, if the principle should be granted, see no end 
to result from such a pre- 
cedent; and ill-fated Louisiana is condemned to 
drag along for ages the fetters of an endless terri- 


| torial infancy, never (to use the expression of one 


of the most strenuous advocates of American in- 
dependence,) to be hardened into the bone of 
manhood. 

Under ordinary circumstances, your petitioners 
would have been disposed to sacrifice some of 
those rights secured to them by a solemn treaty, 


ino © | to the convenience of the United States; but the 
Territories, they should now be entitled by their | 


population to be incorporated into the Union as | 


provisory laws enacted by Congress for the dis- 
trict of Louisiana seem to us to be characterized 
by such an unusual spirit of severity as to oblige 
your petitioners (if those laws should be enforced) 
to pray for the unconditional fulfilment of those 
express engagements contained in the treaty of 
cession, and for those other benefits to which they 
are entitled as freemen of the United States. But 
had not your petitioners the unconditional provis- 
ions of a treaty to rest their rights upon, still they 
might have expected a Government founded on 
more liberal principles from the Representatives 
of a free people, who, on a great occasion, had 


government: Provided, That the constitution and | previously declared to the world these truths to 
government so to be formed shall be republican, | be self-evident: “That all men are endowed by 
and in conformity with the principles contained | their Creator with certain unalienable rights ; that 
in these articles; and so far as it can be consid- | among these are life, liberty, and the pursuit of 
ered consistent with the general interest of the | happiness. That, to secure these rights, Govern- 
Confederacy, such admission shall be allowed at| ments are instituted among men, deriving their 
an earlier period, and when there may bea less} just powers from the consent of the governed. 
number of free inhabitants in the State than sixty | ‘That whenever any form of Government becomes 
thousand.” Your petitioners are informed, more- | destructive of these ends, it is the right of the 
over, that at the time of the admission of the | people to alter or abolish it, and to institutea new 
State of Ohio into the Union, said State, conform- | Government, laying its foundations on such prin- 
able to the last clause of the fifth article of the | ciples, and organizing its powers in such form, as 
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to them shall seem most likely to effect their 
safety and happiness.” 

Little as we are acquainted with the United 
States, we know by heart your declaration of in- 
peneencs: we recollect the noble deeds of the 

eroes who bled in your glorious Revolution ; we 
are no strangers to the Constitution of the United 
States, and the bills of right, and constitutions of 
the several States in the Union ; and it was upon 
those highly respectable and absolutely binding 
authorities, that we had anticipated the blessings 
of freedom. 

In order to enforce their pretensions, your peti- 
tioners are sensible that it becomes incumbent on 
them to submit to your honorable Houses a com- 
parative view of the constitutions enacted by 
Congress, at different times, for the different Ter- 
ritories, Which were erected previously to the 
erection of the district of Louisiana; from that 
statement, extracted from your own records, your 
honorable Houses cannot help being convinced 
that the act respecting the district of Louisiana 
alone, instead of the open, disinterested counte- 
nance of a fond adoptive mother exhibited to our 
sister territories, bears the stern, distrustful look 
of a severe, imperious master; and if your honor- 
able Houses will be so good as to follow your 
petitioners through this interesting review, you 
will be fully satisfied that the humble remon- 
trances of your petitioners rest on the rock of 
American liberty and independence. 

Although your petitioners lament that the prin- 
ciple should now appear consecrated by practice, 
that governors and judges should, contrary to 
every principle of liberty, and to the principles of 
the Ccnatitation of the United States, which took 
care to separate them, unite in their hands the 
three powers, Legislative, Executive, and Judicial, 

et your petitioners would have submitted in si- 
ence to whatever had been adopted by Congress, 
and submitted to by the people. But arbitrary 
measures without a precedent call loudly for the 
most energetic remonstrances to your honorable 
Houses. 

By the twelfth section of the act erecting Lou- 
isiana into two Territories, and providing for the 
temporary government thereof, “the Executive 
power, now vested in the Governor of the Indi- 
ana Territory, is to extend to and be exercised in 
Louisiana.” Your petitioners beg leave to state 
that they have oak with the utmost attention, 
the laws enacted at different times, for the provi- 
sory government of the several Territories of the 
Union ; and that far from observing in those laws 
anything like trusting the Governor of a neigh- 
boring State or Territory with the government of 
a newly-erected Territory, they find, on the con- 
trary, that Congress paid the most scrupulous re- 
spect to the interest and feelings of the inhabit- 
ants by the wisest precautions, in not only obliging 
the Governor to reside in the Territory which he 
gorere but also in obliging him to hold a free- 

old estate in the same Territory. In the ordi- 
nance for the government of the Tesritory of the 
United States Northwest of the river Ohio, we 
find this provision: “Be it ordained by the au- 
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thority aforesaid, that there shall be appointed 
from time to time by Congress a Governor, whose 
commission shall continue in force for the term of 
three years, unless sooner revoked by Congress; 
he shall reside in the district, and have a freehold 
estate therein in one thousand acres of land, while 
in the exercise of his office.” 

In the act authorizing the establishment of a 
government in the Mississippi Territory we find, 
‘and the President of the United States is hereby 
authorized to establish therein a government in 
all respects similar to that now exercised in the 
Territory Northwest of the river Ohio.” And in 
the act to divide the Territory of the United States 
Northwest of the river Ohio, we find: “See. 2, 
And be it further enacted, That there shall be 
established within the said Territory a govern- 
ment in all respects similar to that provided by 
the ordinance of Congress, passed on the 13th day 
of July. 1787, for the government of the Territory 
of the United States Northwest of the river 
Ohio.” 

In the act erecting Louisiana into two Territo- 
ries, the executive power in the district of Orleans 
is vested in a Governor, who shall reside in the 
territory, &c. 

Here, then, are the laws of the three Territories, 
erected previously to the erection of the district 
of Louisiana, and the laws of the district of Or- 
leans, erected by the very same act. Those laws 
make it necessary for the Governor, who is liable 
to be called upon for the discharge of his official 
duties by every citizen of the Territory to re- 
side in said Territory. The law with respect 
to three of those Territories does not stop there. 
Congress were fully sensible that the inhabitants 
of those Territories would place more confidence 
in men who, like the inhabitants themselves, should 
have a direct interest in the welfare of the coun- 
try, by their own possessions in it; and to the 
indispensable condition of residence in the Terri 
tory, they made it necessary for the Governor, 
while in the exercise of his office, to have a free- 
hold estate therein in one thousand acres of 
land. 

The extension of the Executive power to the 
Governor of the Mississippi Territory over the 
district of Orleans can hardly be adduced asa 

recedent; for, ever since the extension of his 
jurisdiction, the Governor of the Mississippi Ter- 
ritory has habitually resided in the district of Or- 
leans, of which he was Governor in fact ; whilst 
the administration of the government of Missis- 
sippi Territory was left in the hands of a Secre- 
tary. But admitting, for argument’s sake, that 
it might be construed into a precedent, your pe- 
titioners beg leave to observe to your honorable 
Houses that the cireumstances of the two Terri- 
tories cannot be compared. There are hardly 
two hundred and forty miles from Natchez to 
Orleans. An easy and speedy communication can 
be had at all times between the two places, both by 
land and by water. The lawsof both Territories 
may be very similar in many important respects, 
by which the property of the inhabitants may be 
affected. Slavery prevails in both Territories. 
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On the contrary, the point of Louisiana nearest 
to the place where the Governor of the Indiana 
Territory makes his habitual residence is not less 
than one hundred and sixty-five miles distant, 
and there is not a house to be met with on the 
road ; impassable at many seasons of the year, 
owing to the number of creeks and rivers which 
sometimes overflow their banks, sometimes are 
entirely covered with ice; so that we may con- 
clude that, did not justice and sound policy pro- 
hibit the alliance in contemplation, nature itself 
loudly proclaims its impracticability. Your hon- 
orable Houses may judge at what an immense 
distance some parts of Louisiana must be from 
the Governor, to whom an appeal lies in many 
cases affecting the property and even the life of 
individuals. 

What would it be, if, arriving at Vincennes in 
those circumstances, an inhabitant of Louisiana 
was told of His Excellency’s being at Detroit, six 
hundred miles further? Besides, the laws of both 
Territories must be very dissimilar in a number 
of respects. Slavery cannot exist in the Indiana 
Territory, and slavery prevails in Louisiana ; 
and here your petitioners must beg leave to ob- 
serve to your honorable Houses that they conceive 
their property of every description has been war- 
ranted to them by the treaty between the United 
States and the French Republic. Your petitioners 
are informed that a law respecting slavery has been 
passed by Congress for the district of Orleans, 
similar in many respects to the one formerly 
made for the Mississippi Territory. Is not the 
silence of Congress with respect to slavery in this 
district of Louisiana, and the placing of this dis- 
trict under the Governor of a Territory where 
slavery is proscribed, calculated to alarm the peo- 
ple with respect to that kind of property, and to 
create the presumption of a disposition in Con- 
gress to abolish at a future dav slavery altogether 
in the district of Louisiana? 

The same wise precaution which induced Con- 
gress to make the residence of the Governor and 
the holding of property in the Territory where he 
exercises his office necessary, extends likewise, in 
the three Territories erected previously to the 
erection of the district of Louisiana, to the secre- 
tary and judges of the said Territories. In the 
same third section of the ordinance for the gov- 
ernment of the Territory of the United States 
Northwest of the river Ohio, we find, “there shall 
be appointed, from time to time, by Congress, a 
Secretary, whose coramission shall continue in 
force for four years, unless sooner revoked ; he 
shall reside in the district, and have a freehold 
estate therein in five hundred acres of land, while 
in the exercise of his office,” &c. 

And again, in the same third section, “there 
shall also be appointed a court, to consist of three 
judges, any two of whom to form a court, who 
shall have a common law jurisdiction, and reside 
in the district, and have each therein a freehold 
estate in five hundred acres of land, while in the 
exercise of their office.” 

_ These provisions extend likewise to the Mis- 
sissippi Territory, as may be seen by a reference 
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ernment in the Mississippi Territory; and to the 
Indiana ‘Territory, as may be seen by a reference 
to an act of Congress to divide the territory of the 
United States Northwest of the Ohio into two 
separate governments. 

Your petitioners cannot consider it as necessary 
to add any other reasons to those given already, 
and which appear to them grounded upon just- 
ice, in order to determine your honorable Houses 
immediately to repeal that part of the act provid- 
ing for the government of the district of Louisi- 
ana, which places this district under the adminis- 
tration of the Governor, Secretary, and Judges of 
the Indiana Territory. To say more on the sub- 
ject might appear to doubt your disposition to do 
justice to the request of your petitioners, and to 
your justice alone they are determined to appeal. 

How far the extraordinary measures, contem~ 
plated by the fourteenth section of the bill erect- 
ing Louisiana into two Territories, may, in the 
opinion of Congress, have been rendered necessary 
by circumstances, it does not belong to your peti- 
tioners to determine. Were those measures onl 
severe, we should oppose to them only the arti- 
cles of compact between the original States and 
the people of the Northwestern Territory. Arti- 
cle second of said compact expressly declares: 
“That in the just preservation of rigkts and 
property it is understood and declared, that no 
law ought ever to be made, or have force in the 
said Territory, that shall in any manner what- 
ever interfere with or affect private contracts or 
engagements, bona fide and without fraud, pre- 
viously formed. 

In the fourth article of the same it is provided : 
“That non-resident proprietors shall in no case be 
taxed higher than residents.” 

Here Congress not only acknowledge that they 
have no right to make a law interfering with or 
affecting private contracts or engagements, bona 


fide and without fraud, previously formed, but so 


tender are they of the right of property, that they 
even go so far as to provide that non-resident 
proprietors shall in no case be taxed higher than 
residents, 

How different is the condition of the Louisi- 
anians! Congress, in the fourteenth section of 
the act erecting Louisiana into two Territories, 
seems to acknowledge the validity of some incip- 
ient titles to land, for what else can mean these 
words? “Or to make null and void any bona fide 
act ot proceedings to obtain a grant for lands 
done by an actual settler, agreeably to the laws, 
usages, and customs of the Spanish Government.” 
Act or proceedings cannot certainly mean any- 
thing else than the incipient titles of which we 
are speaking. 

Now, suppose such act or proceeding, agreeably 
to the laws, usages, and customs of Spain, to have 
actually taken place, three years were granted by 
the Spanish Government after having obtained a 
full or incipient grant for making a settlement 
thereon. There may be, and there are, Ameri- 
can emigrants, who, some time previously to the 
20th day of December, 1803, may have bought 
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from the original proprietor, or rather holder, of | conceive,to grant lands in its name until they re- 
that incipient title, his right to said lands. There | ceived official notice of the treaty which ceded 
may be, and there are, some who have obtained | Louisiana to France,) and that it is not probable 
those incipient titles in their own name, and who, | that a Government ata considerable distance cap 
ignorant as they must have been of a law noten- | be ina greater hurry to take steps by which jt 
acted at the time, and taking it for granted that | divests itself of the sovereignty of a country, than 
Congress would allow the same space of time | the Government which bas just acquired that 
which was allowed by the Spanish Government | country, and which is on the spot, has taken to 
for making a settlement upon lands obtained from | have its sovereignty acknowledged there, and that 
the Spanish Government, may have returned to | ten months and ten days elapsed after the treat 
the Eastern part of the United States in order to | between the United States and the French Re- 
prepare everything necessary for their removal, | public before the United States took possession 
and with an intention of coming back to Louisi- | of Louisiana, your honorable Houses must con- 
ana in the following spring to settle upon those | clude that there may have been grants for lands 
lands which they had bought bona fide and with- | obtained from the Spanish Government, as to 
out fraud. But perhaps Congress, who, in the | which those whe have obtained them may have 
beginning of the fourteentl: section, had declared | yet more than one year to comply with the laws, 
null and void every act and proceeding subse- | usages, and customs of the Spanish Government. 
quent to the Treaty of St. Ildefonso, made the 1st | But your petitioners (we mean the few who have 
day of October, 1800, of whatsoever nature, to- | any knowledge at all of the law respecting Lou- 
wards the obtaining any grant, title, or claim to | isiana, enacted during the last session of your hon- 
such lands, and under whatever authority trans- | orable Houses) find themselves placed between 
acted or pretended, be, and have been, from the | the necessity either of not complying with the 
beginning, null, void, and of no effect in law or | conditions on which they received lands from the 
equity, may insist that since the sovereignty of | Spanish Government, or of acting in direct con- 
the lands in Louisiana was vested in the United | tradiction to a law enacted by your honorable 
States, the 1st day of October, 1800, and since, more | Houses; and yet what do those grants amount 
than three years elapsed from the Ist day of Octo- | to which were given since the lst day of Octo- 
ber, 1800, to the 20th day of December, 1803, they | ber, 1800? If your honorable Houses will be 
have unquestionably a right to expel from the | pleased to call upon officers in Louisiana fora 
lands they claim any man who, according to the | correct statement of the quantity of land given 
conditions of the Spanish Government, nas made | since that epoch by the officers of the Spanish 
no improvement on the lands he might have ob- | Government, your honorable Houses will be sat- 
tained on the 20th day of December, 1793; and | isfied that there has been buta very inconsiderable 
as to Congress being pleased to confirm such in | quantity of land thus disposed of, and disposed of 
itself an insufficient title to any actual settler, it | chiefly in favor of hard laboring men, who, owing 
is a favor which they may or may not grant, | to the various rumors which ran all over the coun- 
without binding themselves to extend it to the | try ever since the cession of France was spoken 
representative of the original holder, unless the of; the country belonging sometimes to Spain. 
express condition of an improvement has been | sometimes to France, sometimes to the United 
fulfilled ; but if your honorable Houses give leave | State, sometimes to Spain again; at an immense 
to your petitioners to remind you that, by the first | distance from every source of information, very 
article of the Treaty of St. Ildefonso, “ His Catho- | often not understanding the language of their 
lic Majesty promises and engages, on his part, to | neighbors; discouraged at first from exhausting 
cede to the French Republic, six months after the | their means in making improvements on lands to 
full and entire execution of the conditions and | which they had obtained an incipient title, from 
stipulations herein relative to His Royal High- | what they conceived the precariousness of those 
ness the Duke of Parma, the colony or province | titles, likely to result from the interference of such 
of Louisiana, with the same extent that it has | or such a Power to which they were told Louis- 
now in the hands of Spain, and that it had when | iana belonged; prevented by your law from com- 
| 


France possessed it,” it will be manifest ress plying with the conditions of Spain, when they 
honorable Houses that the King of Spain did not | had it not any longer in their power to doubt that 
renounce his sovereignty over Louisiana on the | the country was ultimately to remain to the Uni- 
1st day of October, 1800. ted States, and who, at the very moment their 
At what period of time an absolute renuncia- | confidence had begun to revive, find themselves, 
tion of Louisiana was made by the King of Spain | whatever they may do, liable to be punished by a 
our petitioners cannot ascertain ; but they hum- | free and enlightened nation for having listened to 
bly conceive that the sovereignty of the United | the dictates of prudence and placed confidence in 
States in Louisiana did not begin previously to | the United States. 
that absolute and unconditional renunciation on| Your petitioners beg leave to observe further, 
the part of the King of Spain. | that it was only on the 10th day of March, 1801, 
And if your honorable Houses consider, more- | that the United States took possession of the dis- 
over, that time sufficient must be allowed for the | trict of Louisiana; it should seem of course that 
Spanish Government to make known its final | the inhabitants of Louisiana could not be bound 
treaty with the French Republic to its agen in | by any law of the United States, previously, a! 
Louisiana, (authorized, your petitioners humbly | least, tothat epoch: Yet your honorable Houses, 
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by a law approved by the President, on the 26th 
day of March, 1804, deprive of his property, and 
if he does persist in his claim after the first day of 
Qeiares next, condemn to a fine not exceeding 


ne thousand dollars, and to suffer an imprison- | 
ment not exceeding one year, any man who shall | 


of the Pe 


have attempted a settlement on lands to which | 


he ma 

if he had made or attempted a settlement any 
time posterior to the 20th day of December, 1803, 
that is, more than three months before the law 
which condemns him was enacted; and if your 
honorable Houses reflect that the act erecting 
Louisiana into two Territories, is only to take 
place on the first day of October, 1804, it will re- 
sult that a man may be guilty of doing an act 
indifferent in itself, in virtue of a law which is to 
take place more than nine months subsequently 
according to the law itself, before the provision of 


that law can be enforced, and that, too, in the very | the merciless tomahawk. 
face of the third article of the ninth section of the | this justice? 


not have obtained as yet a complete title, | 
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most threatening aspect to our lives and proper- 
ties—a plan not only alarming in its immediate 
effects, but pregnant with evils of a most danger- 
ous nature in its remote consequences, 

Your petitioners humbly conceive, that the 
tribes of Indians living in your populous States 
cannot possibly prove, at any time, dangerous to 
their white inhabitants, principally dispersed and 
scattered as they are upon an immense, and, in 
many parts, very thickly inhabited territory: But 
your honorable Houses must be sensible that it 
would be far otherwise with respect to any ha- 
bitual residence those now scattered Indians could 
make on the west side of the Mississippi. The 
Indians will be by the measures contemplated 
connected together, and our white settlers must, 
for a very considerable time to come, remain dis- 
persed at an immense distance from each other; 
an easy and defenceless prey to the bloody rage of 
Is this protection? Is 
Is this equity ? Would your hon- 


Constitution of the United States, which declares, | orable Houses acknowledge in all the Powers of 
“That no bill of attainder, or ea post facto law, | Europe the right to collect in one bedy all their 


shall be passed. 


convicts, amounting in number (if such a number 


_ The 15th section of the law erecting Louisiana | could be found) to twice, or perhaps three times 
into two Territories authorizes the President of | your own population, and to vomit them on your 


the United States “to stipulate with any Indian 
tribes, owning lands on the east side of the Mis- 
sissippi, and residing thereon, for an exchange of 
lands, the property of the United States, on the 
west side of the Mississippi, in case the said tribes 
shall remove and settle thereon.” 


Had the United States bound themselves to ex- | 


terminate from the face of the earth every inhab- 
itant of Louisiana, your petitioners do not con- 


ceive, that they could have taken a more effectual | 


step towards the fulfilment of the engagement, 
than the measures contemplated by the fifteenth 
section of the law, respecting the district of Lou- 
isiana. But,by the treaty with the French Re- 


public, the United States have engaged to main- | 


tain and protect us in the free enjoyment of our 
liberty and property. Great God! a colony of 


Indians to protect us in our liberties and proper- | 
And we hear, at the same time, that troops | 


ties ! 
have been ordered from some parts of this district 


of Louisiana ; and, at this moment, the garrison | 


of New Madrid is reduced (not from death or 
sickness, from which they have kept entirely free, 
but in virtue of orders received from the com- 
manding officer at Fort Massac,) to fifteen men. 
In the meantime, depredations and assassinations 
by the Indians have already begun: it is not a 
week since your petitioners received the news, 
that, within forty miles of this place, the Indians 
had wantonly assassinated three men. A week 





before, we heard of another set, on the river St. | 
Francis, who committed against one of our scat- | 


tered settlers every sort of depredation ; killing 
his cattle of every description, destroying all his 


property of every kind, stripping him and _ his | 


family entirely naked, and, after glutting them- | 
with what provisions they found in the house, | 


throwing all the rest into the fire. What atime 
have your honorable Houses chosen for the ex- 
change in contemplation! A plan, wearing the 


shores? The narrow and limited view of your 
petitioners does not allow them to see any the 
least difference between the conduct of the Pow- 
ers of Europe in that case, and your conduct with 
respect to us; except that in one case the Powers 
of Europe are not hound by any treaty to protect 
you, and the Government of the United States is 
bound to protect us. Your petitioners might add 
that convicts might possibly be reclaimed, but ex- 
perience teaches us that the Indians, when con- 
scious of their strength, the nearer they approach 
to civilization the more inclined they feel to re- 
sume at the first opportunity their naturally cruel 
and savage disposition. 

Your petitioners do not doubt but that some 
grand pohiea! ends were expected to be answered 
by the provision in the fifteenth section of the 
bill erecting Louisiana into two Territories, but 
were those ends as advantageous as in the humble 
opinion of your petitioners they are disastrous— 
“ Nothing,” said Aristides to the Athenians, “could 
be more advantageous than the proposition of 
Themistocles, but nothing could be more unjust.” 
Your honorable Houses are well acquainted with 
the determination of the Athenian people. 

Your petitioners have thus gone through the 
painful, yet they conceive indispensable, task of 
remonstrating against grievances, in compliance 
with the duty they owed to their country, to them- 
selves, and to posterity. Your petitioners are sen- 
sible that, in the discussion of interests of such 
magnitude, involving their dearest rights, they 
may, perhaps, appear to have deviated a little, 
either in some of the conclusions or expressions, 
from the respect they never intended to refuse to 
the highest authority of their country: but let 
your honorable Houses remember that your peti- 
tioners feel themselves injured, deeply injured. 
Could they tamely submit, could they even repre- 
sent with more moderation in such a case, you 
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yourselves would not consider them worthy to be 
admitted into a portion of the inheritance of the 
heroes who fought and bled for the independence 
of America. 

Your petitioners ask, 1st. For the repeal of the 
act erecting Louisiana into two Territories, and 
providing for the temporary government thereof. 

2dly. That legal steps should be immediately 
taken for the permanent division of Louisiana. 

3dly. That a Governor, secretary and judges, 
should be appointed by the President, who shall 
reside in the district of Louisiana, and hold prop- 
erty therein to the same amount as is prescribed 
by the ordinance respecting the Territory North- 
west of the river Ohio. 

4thly. That the Governor, secretary, and judges, 
to be thus appointed, for the district of Louisiana, 
should, in preference, be chosen from among those 
who speak both the Engiish and the French lan- 
guages. 

5thly. That the records of each county, and the 
proceedings of the courts of justice in the district 
of Louisiana should be kept, and had in both the 
English and French languages, as it is the case 
in a neighboring country, under a monarchical 
Government, and acquired by conquest. 

6thly. That supposing the district of Louisiana 
to be divided into five counties, ten members, two 
from each county, shall be elected by the people 
having a right to vote in each county, according 
to the rules prescribed by the ordinance respect- 
ing the Northwestern Territory every two years, 
or such another number as Congress may appoint, 
which said members shall, jointly with the Gov- 
ernor, form the Legislative Council of said dis- 
trict of Louisiana. 


7thly. That Congress would acknowledge the 
principle of our being entitled, in virtue of the 
treaty, to the free possession of our slaves, and to 
the right of importing slaves into the district of 
Louisiana, under such restrictions as to Congress 
in their wisdom will appear necessary. 

Sthly. That Congress, taking into consideration 
the distance at which we live from the seat of 
the General Government, which does not allow 
the General Government to be informed with re- 
—_ to the true interest of this country but 
through the agents of that same Government, 
Congress should enact a law authorizing this dis- 
trict of Louisiana to send an agent or delegate to 
Congress, whose powers, as to speaking and voting 
in the House, Congress may circumscribe as to 
them may seem proper. 

9thly. That fands should be appropriated for 
the support, and lands set apart or bought for the 
building and maintaining of a French and Eng- 
lish school in each county, and for the buiiding 
of a seminary of learning, where not only the 
French and English languages, but likewise 
the dead languages, mathematics, mechanics, nat- 
ural and moral: philosophy, and the principles 
of the Constitution of the United States should 
be taught. Independent of the obligation of spread- 
ing knowledge, upon which alone a free Govern- 
ment can stand in a country till now unacquaint- 
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ed with your laws and language, a powerful 
additional interest will result, in the opinion of 
Congress, from the teaching principally of math- 
ematics and natural philosophy, when your hon 

orable Houses reflect that Louisiana abounds 
with mines of every description, which can never 
be worked to any advantage without the powerful 
engines supplied by these two sciences. 


10thly. That every private engagement, con- 
formable to the laws of Spain, entered into during 
the time Louisiana was ruled by the laws of Spain, 
shall be maintained. 

1ithly. That any judgment which was consid- 
ered as final, according to the Spanish law, shall 
not be revised by any of the tribunals to be estab- 
lished in Louisiana by the United States. 


12thly. That any judgment from which an ap- 
peal might be had, according to the Spanish law, 
to any s"perior tribunal, may be appealed from to 
a tribunal of equal dignity within this Territory, 
or the United States, and that a final judgment be 
had, conformably to the laws of Louisiana, at the 
time the suits were brought into court. 

And now your petitioners trust their remon- 
strances and petition to the justice of your honor- 
able Houses, and they do not entertain the least 
doubt but that a nation, who, in their Declaration 
of Independence, has proclaimed that the govern- 
ors were intended for the governed, and not the 
governed for the governors; a nation who com- 
plained so loudly of their right of representation, 
a right inestimable to them, and formidable to 
tyrants only, being violated; a nation who pre- 
sented it to the world, as one of their reasons of 
separation from England, that the King of Eng- 
land had endeavored to prevent the population of 
their States; a nation who waged war against 
her mother country for imposing taxes on them 
without their consent; a nation who styles the 
Indians “the merciless Indian savages, whose 
known rule of warfare is an undistinguished de- 
struction of all ages, sexes and conditions,” will 
not be deaf to their just complaints; and, by redress- 
ing their grievances, will deserve forever the most 
unbounded affection of the inhabitants of the dis- 
trict of Louisiana. 

Elated with these hopes, your petitioners con- 
ceive that they cannot end their present remon- 
strance and petition in a more suitable manner 
than by renewing to you the oath they had admin- 
istered to them on the first day of their meeting 
together in General Assembly, by the first civil 
commandant of this district of Louisiana. 

And we all swear “to be faithful to the United 
States, to maintain with all our power the Con- 
stitution of the United States, and to obey the 
laws made and to be made by Congress for the 
district of Louisiana.” 

Signed at St. Louis, the twenty-ninth day of 
September, in the year of our Lord one thousand 
eight hundred and four, and of the American I|n- 
dependence the twenty-ninth. 


[Signed by the Deputies of New Madrid, Cape 
Girardeau, Ste. Genevieve, St. Louis and its de- 
pendencies, St. Charles and its dependencies. } 
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DISTRICT OF COLUMBIA. The increased number of suits before the cirewuit 

ial court, fore he extension of its cognizance to oom: 

: troversies for sums exceeding twenty dollars, the 

[Communicated to the House, January 22, 1805.] greatest part of which arise San tradesmen 
To the Senate and House of Representatives of the | and mechanics in moderate circumstances. 

United States: The memorial 0 delegates appointed Without going into detail, it may be proper to 

by various sections of the District of Columbia re- | state, that, when the defendant immediately on 

spectfully represents— being served with writ satisfies the demand against 

That their constituents, at the commencement | him, the costs are seldom less than ten dollars; 
of the present session, with a view to ascertain the | that, in the suit where the debt is not contested 
general opinion on such objects as might require | but which is carried into court eae for delay, 
the interposition of Congress, and which, by being | the costs amount to thirty-three dollars, even in 
presented in one view, might supersede numerous | cases where the debt does not exceed twenty-one 
petitions on subordinate points, so apt to distract | dollars. In the case of an appeal from the decision 
the attention, and unncessarily consume time | of a magistrate on a demand of thirteen dollars, 
claimed by national concerns, empowered your | which was reversed by the court, the costs incurred 
memorialists to take into consideration the situa- | by the defendant amounted to about one hundred 
tion of the District, and submit whatever, in their | and thirty dollars, nearly one-third of which was 
opinion, its welfare required. in compensation to witnesses. 

Your memorialists accordingly met at an early Your memorialists need scarcely, after the state- 
period and made considerable progress in the busi- | ment of those facts, and the mass of corroborating 
ness confided to them, when their deliberations | facts herewith submitted, say, that the existing 
were arrested by the propositions offered for a | system presses with a weightupon the district that 
recession of the District. As soon asa decision | threatens in a short time to destroy the industry 
was made upon them, your memorialists resumed | of the honest citizen or drive him from it. In 
their sittings, and now embrace the earliest op- order to remove these evils, your memorialists pra 











portunity in their power of inviting the attention | a reduction of the fees of the officers of the circuit 
of the Legislature to the results of their delibera- | court, in the county of Washington, to the rates 
tions. In submitting these they beg leave to state | payable to the officers of the county courts of 
that they have refrained from noticing any objects, | Montgomery and Prince George’s, in the State of 
an attention to which is not, at the present time, | Maryland, at the time of the assumption of the ju- 
of indispensable importance to the interests of the | risdiction by Congress ; and of those of the officers 
District. of the circuit court in the county of Alexandria 
The object which, from its superior interest, | to the rates payable to the officers of the county 
first engaged their attention, is the administration | court at Fairfax, in the State of Virginia, at the 
of justice. By a recurrence to the laws of Con- | same period. 
gress it appears that, in organizing the Judiciary | It is respectfully submitted whether the im- 
system of the United States, fees were allowed to | partial administration of justice does not require 
the officers of the courts established in the respec- | the repeal of so much of the act of Congress, en- 
tive States equal to those allowed in the supreme | titled “An act additional to, and amendatory of, 
courts thereof, with an addition of one third, to- | an act concerning the District of Columbia,” as 
gether with other emoluments. The reason of | repeals the act providing for the compensation of 
this liberal allowance was doubtless the high | the justices of the peace thereby created; and as 
grade of suits generally carried before those tri- | directs execution on magistrates’ judgments to 
bunals, and the great extent of country they em- | issue from the clerk’s office, and allows him a com- 
braced. When Congress assumed jurisdiction | pensation therefor; and likewise so much thereof 
ever this small territory, the same fees, it is pre- | as relates to the compensation of jurors in the 
sumed from inadvertence, were allowed to the | county of Washington; which repeal, your me- 
officers of the circuit court of the District of | morialists have no hesitation in saying, will give 
Columbia, as those allowed in the other circuits. | general satisfaction to their constituents. 
Previous to this time, that portion of the District; | Experience having proved the existence of va- 
which at present forms the county of Washington | rious defects in the militia system, it is reeommend- 
was charged with fees similar to those paid in | ed as the means of obviating them, and of render- 
the county courts of Maryland; and that portion | ing the system more acceptable to the inhabitants 
which now fornis the county of Alexandria was | of the district, that it be so altered as to reduce the 
charged with the same fees as those paid in the | number of musters from eight, as now directed to 
county courts of Virginia. By this provision the | be held, tofive; that is, three musters in company, 
fees have been increased, in some instances, to | one in battalion, and one in legion; to reduce the 
double, and, in other instances, to three times the | number of courts for assessing fines from six, as 
amount paid under the States to which the por- | now directed to be held, to four; that is, two bat- 
tions of the District were attached. Local and | talion and two legionary courts; to make the per- 
peculiar circumstances, so far from creating any | sons of delinquents liable to arrest and imprison- 
reason for this augmentation, strongly enforce a | ment, not exceeding twenty-four hours, for each 
diminution. Among these are, day’s non-attendance, where property is not shown 
The small size of the District ; whereon to assess the fines; and to devolve the 
Its compact population ; collection of fines on the marshal of the district as 
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practised in the first instance, instead of collectors | were 763 appearances, 384 imparlances, 193 trials, 
appointed by military courts, as is now the case.| 8 appeals, and 71 ecriuinal cases. At the three 


Your memorialists further request that validity 
may be given in the District of Columbia to let- 
ters testamentary and of administration, granted 
in any part of the United States. in which the tes- 
tator or intestate resided at the time of his death; 
and that owners of slaves residing within the dis- 
trict may be permitted to remove them from time 
to time from one county thereof to the other, with- 
out incurring any penalty or forfeiture. 

Inconveniences having arisen from the want of 
competent authority, to lay out and keepin repair 
roads within the county of Washington, it is re- 
quested that adequate provision be made for this 
interesting object. 

Your memorialists are duly impressed with the 
lateness of the period of their application, and its 
possible interference with an attention to objects 
under the consideration of Congress; but they are 
likewise impressed with a belief that a sincere dis- 
position exists to promote the general interests of 
the district, and so far as they can be ascertained, 
to consult the wishes of its inhabitants; having, 
however, made no request, not dictated by consid- 
erations of great weight, and justified by a regard 
for the interest of their constituents, they entertain 
the hope that their representation will obtain the 
early attention of Congress. 

C. CONINGHAM, President, 
N. KING, Secretary. 
January 18, 1805. 





The committee appointed on the 19th November, 1804s 
to whom was referred a resolution directing certain 
inquiries to be made respecting the administration of 
law, and the fees allowed to the officers of the district 
court, offer the following report as the result of their 
labors : 

They have, from Herty’s Digest of the Laws 
of Maryland, ascertained the fees payable to the 
clerks of the county courts of the State, and re- 
duced them from tobacco to the currency of the 
United States, ~ paper marked A.) 

They have, also, from the same source obtained 
the fees payable to the sheriffs in Maryland, in the 
money of the United States, (in paper marked B.) 

They have, from the law of Congress, chap. 
125, sec. 1, passed on the twenty-eighth of Februa- 
ry, 1799, made an extract, (C,) of the fees allowed 
to the marshal ; which they have also entered in 
paper B, for the purpose of making the compari- 
son between them, and the fees received by the 
sheriffs of Maryland for similar services. 

They have, from the same law, ascertained the 
fees of the clerk of the district court, (in extract 
D.) These are entered, where for similar services, 
in the paper A, for the purpose of comparing the 
compensation of clerk of the district court with 
the clerks of the county courts of Maryland. 

The paper marked E shows the number of suits 


courts held in 1802, two of which were quarter 
yearly, and the third six months thereafter, there 
were 1,119 appearances, 657 imparlances, 746 trj- 
als, 23 apple, ees 96 criminal cases. At the two 
half yearly courts holden in 1803, there were 88 
appearances, 723 imparlances, 462 trials, 17 ap- 
peals, and 93 criminal cases. That at the July 
term, in 1804, there were 467 appearances, 316 
imparlances, 267 trials, 7 appeals, and 65 criminal 
cases. 

Desirable as it is, your committee cannot obtain 
“the nature and amount of those suits, with the 
expenses attending them, and the sums recovered,” 
without paying a large sum in fees to the clerk of 
the court for searches, &c., or they would willingly 
have taken on themselves the labor of extracting 
all the information which the documents would 
afford. Nor can they, from the same causes, ob- 
tain the facts relative to cases of insolvency, and 
which might throw ‘ight upon their causes, and 
show how far it is through the instrumentality of 
the judiciary establishment of the District that 
they occur. 

The number of criminal cases which appear on 
the docket may be averaged at about ninety in 
each year, but the committee have not been able 
to ascertain the amount of fines imposed. 

The marshal has been obliging enough to fur- 
nish the committee with (F) the amount of com- 
pensation paid to grand and petit jurors at March 
term, 1802; it being $711 75. One of the com- 
mittee being referred to the marshal’s office, from 
the elerk’s, for this information, took the liberty 
of asking other information at the same time, 
which it was supposed might be obtained from 
that source (G.) The application was made to 
the deputy marshal at the office, as accident, rather 
than design, had led him there. Although unable 
to obtain the facts wanted, the committee believe 
the disposition lay with the marshal and deputy, 
to furnish any information in their possession; 
but not having complete returns of fees, judg- 
ments, &c. in the office, they could not satisfy 
the inquiries of the committee. 

From a professional gentleman your committee 
have obtained the following information on the 
subject of uncontested claims: “ That where the 
defendant is served with a writ, provided he im- 
mediately pays the debt, the costs are seldom less 
than ten dollars,” And that the expenses atten- 
dant on a suit in the circuit court of the District 
of Columbia, in Washington county, on a debt of 
twenty-one dollars, where the defendant does not 
deny it, but only wishes to obtain time by carrying 
it into court, as nearly as follows: The plaintiff's 
costs, seventeen dollars sixteen cents, and the de- 
fendant’s seven dollars thirty-seven cents, being 
twenty-four dollars and fifty-three cents incurred 
to the time of judgment. On execution issuing to 
theclerk and marshal forissuing. poundage, serving 


on the docket, at each court or term since the es-| fieri facias, swearing appraisers, &c., a further 
tablishment of the county court for the county of | expense of about seven dollars ninety-seven cents 
Washington; from this it will appear, that, at the] will be incurred ; making, in all, the sum payable 
three courts holden in 1801, quarter yearly, there | by the defendant to be about fifty-four dollars and 





624 


—— 


jals, 
hree 
irter 
here 
) tri- 
two 
880 
an- 
huly 
316 
inal 


tain 
the 
ed,” 
k of 
gly 
ing 
yuld 
Ob- 
and 
and 
y of 
hat 


le 





1625 


es 











forty-nine cents, instead of the original debt of 
twenty-one dollars! (I.) 

The committee have not succeeded in their en- 
deavor to ascertain the expense of a suit where an 
average number of witnesses were summoned, and 
the proceedings are protracted by appeal, delay, 
&c., but as an illustration of the effect of these 
principles, in a case not pursued to the extremity, 
they refer to the statement H, given by a citizen 
of Washington, of the expense he was involved 
in, by defending himself against what he consid- 
ered as a gross imposition, and where he was sup- 
ported in the belief by a previous adjudication. A 
claim of thirteen dollars was tried before 2 magis- 
trate, and judgment given in favor of the defend- 
ant. The plaintiff by appeal carried the cause 
into court ; about four witnesses were examined ; 
the judges determined on the appeal, reversed the 
decision of a magistrate, and the defendant had to 
pay about one hundred and thirty dollars. 

At the first establishment of the court, the legal 
appearance fee of an attorney was fixed at ten dol- 
lars. This was, however, at one of the succeeding 
terms reduced to six dollars and sixty-seven cents, 
at which sum it now stands. 

On reviewing the information thus obtained, it 
has suggested certain observations, which the com- 
mittee deem it proper to submit to the considera- 
tion of thedelegation. Thesuddentransition from 
theeconomical county courts of the State of Mary- 
land to a more dignified judiciary system given to 
the district, however flattering to our vanity, is not 
calculated to give satisfaction to those whom ne- 
cessity impels into its vortex, or who take into 
view our real situation. For notwithstanding the 
per diem allowance to the marshal, and the clerk 
of the court, we find their fees vastly more than 
the State officers received. By a comparison of 
the fees allowed to our federal officers, with those 

aid to the officers of the county courts of Mary- 

and, it appears that the clerk of the court receives 
about two hundredand fifty per cent. advance; and 
the marshal’s fees are nearly double what the 
sheriff of Maryland used to receive. This great 
increase of compensation can scarcely have been 
dictated by considerations of cur local situation, 

for, in a district only ten miles square, and where 
the population is more collected than usual in 

counties of a State, it cannot be supposed that ad- 
ditional labor would be imposed on the clerk, or 
on the marshal in the discharge of his duty ; the 
reason of the case seems to point to a contrary 
conclusion. The circumstances of this district 
being established as the seat of the General Gov- 
ernment must increase its population by the re- 
moval of strangers into it, many of whom will be 
tradesmen and mechanics, whose small debts will 
constitute a large proportion of the business of the 
courts, and on whom this increase of expense in 
en their claims must operate with pecu- 
iar hardship. If, on the other hand, these fees 
were given under the expectation, that from the 
smallfiess of the counties in the district few suits 
would be instituted, and that the compensation of 
the officers ought therefore to be increased to en- 
able them to live, the result seems to show that 
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expectation was erroneous; as, either from the ex- 
tension of the jurisdiction to sums of twenty dol- 
lars, or the description of the inhabitants, the 
Washington county docket must afford a reason- 
able portion of business. 

The great labor, and perhaps impossibility of 
procuring all the facts relative to the expense of 
prosecuting and the amount recovered, has pre- 
vented the committee from obtaining an accurate 
statement; yet from the docket of the terms which 
have already passed, they have ventured an esti- 
mate of the annual expense to the county of Wash- 
ington, and the probable amount recovered. 

The average number of appearances is nine hun- 
dred and eighty-eight in the year; of these sup- 
pose eighty-eight are not served, it will leave 
nine hundred suits on which appearence is en- 
tered. And supposing only two attorneys’ fees 
to each suit, although there are frequently four, 
the amount of attorneys’ fees in Washington 
county will be annually upwards of - $12,000 


The average trial docket is five hundred 
and twelve, to which suppose two hun- 
dred have witnesses summoned, two to 
each suit, and that they have to attend 
four days on the average, - - — - 

Suppose the clerk’s and marshal’s fees 
together,on each suit where the defend- 
ant enters an appearance, average five 
SS -  C U 

The supposed annual expense to the in- 
habitants of the county, in the prosecue 
tion of suits, - : "= - 

The average yearly trial docket being 
five hundred and twelve, suppose four 
hundred of these are actions of debt, 
and will, one with another, be for fifty 
dollars each. Then the yearly sum 
recovered in court will be, - - 


2,000 


4,500 


18,500 


20,000 





Leaving an excess of the amount over 


the costs,of - = - - - 1,500 








It has often been considered as humane and 
beneficial, particularly to debtors, that the trials 
do not take place until the third term after the 
institution of the suit; and a very large portion 
of suits are believed to be carried into court for 
the purpose of obtaing this delay. Instead of that 
effect in this District, it appears that this delay 
costs between thirty and forty dollars; in man 
cases exceeding, and in some equal to, the origi- 
nal claim. That this expense is frequently in- 
voluntary on the part of the debtor, and generally 
renders him the more unable to pay; a circum- 
stance which even the professional gentlemen and 
officers complain of, and by which they lose a 
considerable portion of their fees. It appears to 
your committee, as more correct, as well as more 
humane, that the debt should be substantiated as 
soon as possible, and the delay of execution be 
given afterwards. In this case, the ereditor, 
having evidence of the truth of his claim, can 
transfer or otherwise dispose of it ; while the debtor, 
knowing the sum he has to pay, for such a length 
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of time previous to serving an execution, might 
make arrangements for its discharge. 

From every view your committee have been 
able to take of the subject referred to them, they 
are of opinion that the delegation ought to ask of 
Congress an inferior court for the county of Wash- 
ington; that this court should be composed of ——; 
that it should have original jurisdiction in all cases 
between twenty and one hundred dollars; decide 
on appeals from a single magistrate, and determine 
on sums under fifty dollars, without appeal; but 
that an appeal on matters of law should lie to the 
circuit court for sums of fifty dollars or upwards, 
and the original jurisdiction of the circuit court, 
in cases of debt, be limited to one hundred dollars. 

DANIEL REINTZEL, 
NICHOLAS KING, 
BENJAMIN MOORE. 








ing on their labor for support, and less able to pay 
the whole, than the magistrate to abate part of 
his reasonable claim. The passage of the law 
which prohibited the magistrates from taking fees 
was certainly an evil to the community ; its ten- 
dency was, to render the magistracy iess attentive 
to their duties, and the adjustment of differences 
less easy of attainment to the poor; it militated 
against the generally acknowledged principles of 
justice, particularly in republics, that services 
ought not to be claimed where compensation for 
them is not allowed; and it compelled many of 
our most useful justices of the peace to resign 
their commissions. While thus taking away from 
the magistrates, to whom all the trouble of trying 
the cases brought before them is given, the small 
compensation they had, the law directs execu- 
tions on their judgments to be issued by the cierk 
of the court, and gives him double the fee which 
the magistrates were allowed to take. 

The second subject of inquiry seems attended 
with more disadvantages to society than the first: 
for if there are a few men who can give up a 
portion of their time, without receiving compen- 
sation, to the adjustment of differences between 
their fellow-citizens, and to whom the honor of 
the magistracy is desirable, they are still fewer in 
number who can leave their affairs for whole 
days without previous notice, and attend at a dis- 
tance from home, at the most unpleasant seasons 
of the year, for other people’s advantage, without 
being paid for their attendance. When jurors 
were summoned for the term and received pay 
for their services, they made arrangements for the 
transaction of their business during their absence; 
those summoned were generally judiciously se- 
lected, respectable, and in some measure acquaint- 
ed with those transactions in society to which 
their inquiries would be directed. Under the 
present system how differently are we situated: 
during the whole court, the citizens best qualified 
for jurors are obliged to keep out of the sight of 
the marshal and his deputies during the morning 
of the day when they ought to be attending to 
their business, lest they be summoned on the jury 
for the day: and the marshal is obliged to take 
those whom chance or design has thrown in his 
way ; and they are sometimes travellers, strangers 
to our habits, our manners, and our laws; who 
serving against their will may be more anxious 
to be discharged than solicitous to do justice. 

The inconveniences felt from the operation of 
that portion of the law which prohibits imprison- 
ment for debts under twenty dollars, arise in a 
ov measure from our peculiar local situation. 

ubject to an influx of strangers by the buildings 
going on, and the vessels of the United States dis- 
charging their seamen in this city, debts of this 
description to a very considerable amount are con- 
tracted by single men with our citizens: many 0! 
these contemplating but a transitory residence, 
and finding the operation of this law, have the dis- 
honesty to avail themselves of it, although they 
possess sufficient to discharge their debts; and in- 
stances of this kind of robbery, aggravated by 1n- 
sult, are not unfrequent. Enemies as your com- 




















The committee to whom was referred the inquiry into 
the effects of our system of civil jurisprudence on the 
county of Washington, beg leave to report on the 
following subjects referred to them: 


ist. The effect and operation of so much of a 
law of Congress, additional to and amendatory 
of an act concerning the District of Columbia, as 
prohibits the taking of fees by justices of the 
peace, and which authorize the clerk of the county 
court to issue executions cn their judgments, and 
take fees therefor. 

2d. The effect and operation of so much of the 
same law as compels jurors to serve without com- 
pensation. 

3d. And, the effect and operation of so much of 
the law as provides that “no capias ad satisfaci- 
endum shall issue on any judgment of a single 
magistrate, or in any case, where the judgment, 
exclusive of costs, shall not exceed twenty dollars.” 

On the first subject your committee have to 
observe, that the law and practice of the State of 
Maryland, which authorized the magistrates to 
receive fees for transacting such business as came 
before them, was never complained of as a griev- 
ance, because the sums allowed to be taken were 
in themselves reasonable, and a bare compensation 
for the time necessarily employed. For issuing 
a summons or warrant, they were entitled to 
twelve and a half cents; for judgment, twelve 
and a half cents; execution, twelve and a half 
cents; administering an oath, six cents; taking 
bail bonds, twenty-five cents ; taking the acknowl- 
edgments of deeds, twenty-five cents to each 
magistrate; summoning a venire, seventy-five 
cents; valuing an orphan’s estate, seventy-five 
cents; and for several other duties imposed on 
them, fees equally light. 

While these fees, small as they are, were al- 
lowed, there was no complaint of a disinclination 
on the part of the justices to attend to the adjust- 
ment of differences arising among our poor but 
industrious citizens. The fees were received fren 
a principle of justice, and the magistrate was re- 
conciled to them by the consideration, that though 
an inadequate compensation for his time, they 
were generally paid bya class of citizens depend- 
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mittee are to everything tyrannical in the execu- 
tion of the law, they are induced to believe, that 








cern by the committee: their helpless and un- 
friended situation has been beheld not only with 


the effect of this indulgence is neither favorable to | pity, but with an active benevolence, which, at 
humanity nor justice; that it is more an introduc- | the instant it finds that succour is necessary, ex- 
tion to dishonesty than a provision of humanity | erts itself promptly and without hesitation to af- 
in favor of the unfortunate; for few indeed have | ford it. The spectacle of these useful citizens, 
been the instances of committing a father of a| who navigate the ships of our country, on all 
family to prison fora small debt. The law, how- | their voyages, in which national glory and national 
ever, now favors the idle vagabond, shakes the | wealth are concerned, turned out of doors, be- 
confidence which ought to exist among our citi- | cause they are sick and indigent, is too painful 
zens, and in many instances is supposed to prevent | to be beheld without emotion. 
that lenity and indulgence to the unfortunate,and | The cause of these exhibitions of woe, so un- 
those having families, which they formerly re- | pleasant to the feelings of individuals, and so cal- 
ceived. When the confidence of the citizen has | culated to affect the public sensibility, is worthy 
been several times abused, he will of necessity | of being investigated; and the committee believe 
withdraw it from others. and the innocent will | that much of the evil complained of, will be found 
suffer from the injustice of the depraved. | to proceed from the generalization of the seamen 
The committee, therefore, recommend the pass- | fund by the act of May the 3d, 1802. 
ing of the following resolution, as declaratory of | A reference to the different statutes passed on 
the sense of the delegation on the subject of the | this subject, will satisfy the inquirer that this is 
foregoing report: the case. By the prudent and salutary provision 
Resolved, That in the opinion of the delegates | of an act passed July 6th, 1798, it is made the 
of the District of Columbia the repeal of so much | duty of the master or owner of every ship or ves- 
of the act of Congress, entitled “ An act additional | sel of the United States, arriving from a foreign 
to, and amendatory of, An act concerning the | port, and before she shall be admitted to entry, 
District of Columbia, as repeals the law providing | to render to the collecter a true account of the 
for the compensation of justices of the peace there- | number of seamen employed on board the vessel 
by created,” would be just, proper, and beneficial | since her last entry in any port of the United 
to the county of Washington ; as would, also, the | States, and to pay to the said collector at the rate 





repeal of so much of the fourth section of said act 
as directs executions on magistrates’ warrants to 
issue from the clerk’s office, and allows the clerk | 
a fee therefor. 
DANIEL REINTZEL. | 
NICHOLAS KING. 


[The tables, being voluminous, are omitted. ] 


MARINE HOSPITAL FUND. 
{Communicated to the House, March 5, 1804.] 


Mr. S. L. Mrrcaiti, from the Committee on 
Commerce and Manufactures, to whom was re- 
ferred the memorial of sundry citizens and mariners 


of twenty cents a month for every seaman so em- 
; ts . ; 
ployed. The captain is authorized to deduct this 
out of the sailors’ wages. The like regulation 
was extended to the crews of vessels enrolled or 
licensed for the coasting trade. 
The money thus paid by the seamen, was di- 


| rected to be accounted for to the Secretary of the 
| Treasury. And the President of the United 


States was authorized to provide for the tempo- 
rary relief of sick and disabled seamen. It was 
an express condition of this capital, that it should 
be expended only in the district in which it was 
collected And as it was judged that in some dis- 
| tricts, a surplus would remain over and above 
the needful expenditure, it was directed that such 
| surplus should be vested in the national stock, for 
| the purpose of accumulation, and of being en- 





of the city of Baltimore, in the State of Mary- 
land, praying for geater facilities to the admission 
of sick and disabled seamen into the marine hos- 
pitals, made the following report: 

The memorialists state, as ene requiring 
a remedy, that seamen of the 
sick or becoming disabled after their arrival in 
port, and before reshipment on another voyage, 
are refused admittance into the infirmary, and 
denied the benefit of the mariner’s fund, although 
such applicants may have heretofore paid hos- 
pital money conformably to law. The distress 
experienced by many seamen, by this construc- 
tion and execution of the laws, is loudly com- 
plained of: and the interposition of Congress 
is solicited to save the wretched from their pres- 
ent distress, and to avert similar calamities for 
the future. The seriousness of this complaint, 
proceeding from the suffering seamen of our coun- 
try, has been contemplated with anxiety and con- 


nited States, taken | 


larged by charitable donations until proper ma- 
/ rine hospitals could be procured for the perma- 
| nent accommodation of sick and disabled seamen ; 
or, what was better, until pensions could be as- 
| signed them. 
To these excellent regulations, another import- 
' ant one was added by the statute of March 2d, 1799. 
| By one of the sections of this act the Secretary of 
| the Navy wasdirected toretain in his hands twenty 
| cents a month from the wages of officers, seamen, 
| and marines, in the navy, to be paid into the trea- 
sury, and expended for the same purposes as the 
| money paid by the seamen in the merchants’ service, 
| whether on foreign voyages or in the coasting trade. 
But in that very statute an unhappy diversion 
was made of those funds from their original des- 
‘tination. In some of the districts, it happened 
that more money was expended than the sum col- 
lected within the same amounted to. This be- 
| came, in those places, a matter of complaint; to 
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remedy it, a great inroad was made. The ex- 
penditure, which had heretofore been limited to 
the collection district, was rendered lawful in any 
part of the State in which such district was situ- 
ated, and within any other State next adjoining. 
There was an exception, however, as to the four 
New England States. Thus was the surplusage 
in any one district in a great degree prevented, 
and the project of accumulating money enough 
for lasting and well endowed hospitals or pensions, 
by which the sick, wounded, disabled, or veteran 
seamen might have been provided for and enabled 
to enjoy repose, almost altogether frustrated. 

But even this encroachment upon the primitive 
design did not give entire satisfaction ; complaints 

were still made ina few places that the surplus of 
money was inadequate to the wants of the sick 
and infirm seamen, and they were so loud and re- 
iterated that, on the 3d of May, 1802, Congress 
listened to them, and declared by a law, the pass- 
ing of which is never to be regretted, that the 
moneys heretofore collected—that is ever since 
1798—and unexpended, and all moneys thereafter 
to be collected, under authority of the before men- 
tioned acts, should constitute one general fund, to 
be employed as circumstances should require, in 
every seaport of the nation. In consequence of 
this generalizing scheme, the pleasing surplusage 
that was accumulating in the ports of New York, 
Philadelphia, Baltimore, and Boston, was broken 
down and drawn away, except a reservation of 
$15,000 for building an hospital in Massachusetts. 

By this stroke all the hopes of permanent provi- 
sions for sailors, with impaired limbs and sphenet- 
ed constitutions, were blasted at once. No pros- 
pect remained but that of a temporary supply, fur- 
nished monthly, or from hand to mouth, as the tax 
was paid to the Treasury. The sums saved by 
the good management and rigid economy of the 
managers of them in some places, were not now, 
as before, treasured up for future benefit there ; 
but, serving merely to tempt the cupidity of per- 
sons, in other and distant places, they were melt- 
ed down and absorbed in the general mass. 

The diminution of the fund, in certain ports 
where it used to be most abundant, has led to a 
more strict scrutiny than has been usually prac- 
tised heretofore as to the admission of sailors to 
the benefits of hospitals. In some places doubts 
have been entertained whether unemployed sea- 
men ought to be allowed a participation of those 
advantages. In others (or one other) they have 
been refused unless the sickness or disability shall 
have accrued while they are in actual service. 
In consequence of this manner of construing and 
qunenting the law, uneasiness is manifesting itself 
in several of our most frequented and opulent sea- 
ports. Before the generalizing law, these expres- 
sions of dissatisfaction were few and local; since 
that event, they are growing more numerous, and 
even universal. 

For an able and perspicuous view of the sums 
collected for the relief of seamen, and the places 
at which they have been collected and expended, 
with a variety of other interesting and instruc- 
tive particulars, the committee beg leave to refer 
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to a report of the Secretary of the Treasury, made 
in obedience toa resolve of this House, on the 21 
day of January, and now lying on the table. By 
this it appears that in some Tens where money 
is collected, none is expended. : 

It is plain to the committee that the seamen of 
their country ought to be distinguished when jp 
distress from common paupers. It was the inten- 
tion of the Government toconsider them so. They, 
therefore, while in health and employment, pay 
something towards their own support when they 
shall be sick and unable to perform services. The 
sum collected does not seem sufficient, or why 
should these unfortunate men be rejected as the 
memorial states? The committee, while it for- 
bears tomake any remarks on the sum of $33,401 
expended at Norfolk, and $26,964 at Charleston, 
S. C., requests that gentlemen will take the trouble 
to examine these swelling items of the account, 
while they note only $7,330 are collected at the 
former of those places, and $15,843 at the latter. 

In order, however, to enlarge the means of re- 
lief as to temporary purposes, the following propo- 
sition is submitted, to wit: 

Thatan additional sum, of five cents per month, 
be paid for hospital money, by the seamen and 
others in the foreign, coasting, and naval service, 
intended by the act of 16th July 1798, and the act 
of March 2d, 1799. 

And with the desire to provide some fund {or 
the permanent relief of decrepit or superannuated 
seamen, exhausted in service, though not proper 
objects of a sick infirmary, it is recommended, 

That the Ist section of the act of May 3d, 1802 
as far as the same respects the generalization of 
the seamen’s fund, be repealed. 


LOSS OF THE FRIGATE PHILADELPHIA. 


[Communicated to Congress, March 20, 1804.] 
To the Senate and House of 
Representatives of the United States: 

I communicate to Congress a letter received 
from Captain Bainbridge, commander of the 
Philadelphia frigate, informing us of the wreck ot 
that vessel on the coast of Tripoli, and that him- 
self, his officers, and men, had fallen into the hands 
of the Tripolitans. This accident renders it ex- 
pedient to increase our force, and enlarge our 
expenses in the Mediterranean, beyond what the 
last appropriation for the naval service contem- 
plated. I recommend, therefore, to the considera- 
tion of Congress, such an addition to that appro- 
priation, as they may think the exigency requires. 

TH. JEFFERSON. 

Marcu 20, 1804. 


Tripout, Nor. 1, 1803. 
Sin: Misfortune necessitates me to make 2 
communication the most distressing of my lile, 
and it is with the deepest regret that I inform you 
of the loss of the United States’ frigate Philadel- 
phia, under my command, by being wrecked on 





32 


ade 
21st 
By 
ney 
1 of 
1 in 
ten- 
hey, 
pay 
hey 
The 
why 
he 


ved 
the 
k of 
im- 
inds 
ex- 
our 
the 
em- 
era- 
pro- 
res. 
N. 


re a 
life, 
you 
del- 
| on 


1633 











rocks between four and five miles to the eastward 


of the town of Tripoli. The circumstances re- 
lating to this unfortunate event are: At9 A.M. 
being about five leagues to the eastward of Tripoli, 
saw a ship, in shore of us, standing before the 
wind to the westward; we immediately gave 
chase; she hoisted Tripolitan colors, and contin- 
ued her course very near the shore; about eleven 
o’clock had approached the shore to seven fathoms 
water ; commenced firing at her, which we con- 
tinued, by running before the wind, until half- 
past 11; being then in seven fathoms water, and 
finding our fire ineffectual to prevent her getting 
into Tripoli, gave up the pursuit, and was bearing 
off the land, when we ran on the rocks in twelve 
feet water forward, and seventeen abaft; imme- 
diately lowered down a boat from the stern, 
sounded, and found the greatest depth of water 
astern; laid all sails aback, loosed top-gallant 
sails, and set a heavy press of canvass on the ship, 
blowing fresh, to back her off; cast three anchors 
away from the bows, started the water in the hold, 
hove overboard the guns, except some abaft to de- 
fend the ship against the gun-boats which were 
then firing on us; found all this ineffectual ; then 
made the last resort, of lightening her forward, 
by cutting away the foremast, which carried the 
main top-gallant with it: but labor and enterprise 
were in vain, for our fate was direfully fixed. I 
am fully sensible of the loss that has occurred ‘to 
our country, and the difficulty which it may fur- 
ther involve her in with this Regency ; and feel, 
beyond description, for the brave unfortunate offi- 
cers and men under my command, who have done 
everything in their power, worthy of the charac- 
ter and stations they filled ; and, I trust, on inves- 
tigation of my own conduct, that it will appear 
to my Government and country consistent to the 
station in which I had the honor of being placed. 

Striking on the rocks was an accident not pos- 
sible for me to guard against by any intimation of 
charts, as no such shoals were laid down in any on 
board,and every careful precaution (by three leads 
kept heaving) was made use of in approaching 
the shore, to effect the capture of a Tripolitan 
cruiser; and, after the ship struck the rocks, all 
possible measures were taken to get her off, and 
a firm determination made, not to give her ~,, as 
long asa possible hope remained, although an- 
noyed by gun boats, which took their position in 
such a manner that we could not bring our guns 
to bear on them, not even after cutting away a 
part of the stern to effect it. 

When my officers and self had not a hope left 
of its being possible to get her off the rocks, and, 
having withstood the fire of the gun-boats for 
four hours, and a reinforcement coming out from 
Tripoli, without the smallest chance of injuring 
them in resistance, to save the lives of brave men, 
left no alternative but the distressing one of haul- 
ing our colors down, and submitting to the enemy 
whom chance had befriended. In sucha dilemma, 
the flag of the United States was struck ; how- 
ever painful it will be to our fellow-citizens to 
hear the news, they may be assured that we feel 


in a national loss equally with them. Zeal of 
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serving our country, in doing our duty, has placed 
us in that situation which can be better conceived 
than described, and from which we rely on our 
country’s extricating us. 

The gun-boats, in attacking, fired principally at 
our masts ; had they directed the shot at their hull, 
no doubt but they would have killed many. 

The ship was taken possession of a little after 
sunset; and, in the course of the evening, myself, 
and all the officers, with part of the crew, were 
brought on shore, and carried before the Bashaw, 
who asked several questions. From his palace, the 
officers were conducted to the house which Mr. 
Cathcart lived in. where we lodged last night, 
and this day the Minister has become the guaran- 
tee to the Bashaw for us officers, and we have 
given him our parole of honor. 

Enclosed you will receive a list of the officers, 
and a few of the people to attend them, who are 
quartered in the Americaa Consular house, and 
are to be provided for by such ways and meansas 
[I can best adopt, which will be on as economical 
a plan as possible: the remainder of the crew will 
be supported by the Regency. 

We have all lost everything but what was on 
our backs, and even part of that was taken off; 
the loss of the officers is considerable, as they 
were well provided in every necessary for a long 
station. 

Mr. Nissan, the Danish Consul, has been ex- 
tremely attentive, and kindly offers every service 
of assistance. 

I trust, sir, you will readily conceive the anx- 
iety of mind I must suffer. After the perusal of 
the enclosed certificate from the officers, on my 
conduct, should you be pleased to express the 
opinion of Government, you will much oblige me. 

I have the honor to be, &c. 

WM. BAINBRIDGE. 

Hon. Rosert Smita, 

Sec’y of the Navy, Washington. 

P. S. Notwithstanding our parole, we are not 
permitted to leave the house, or to go to the top 
of it, and they have closed our view of the sea. 





List of officers and men quartered at the American 
Consular-house at Tripoli. 


Wm. Bainbridge, Captain; David Porter, Ja- 
cob Jones, Theodore Hunt, and Benjamin Smith, 
Lieutenants; Wm. S. Osborn, Lieut. of Marines; 
John Ridgely, Surgeon; Keith Spence, Purser; 
Wm. Knight, Sailing Master; Jonathan Cowdery, 
and Nicholas, Harwood, Surgeon’s Mates ; George 
| Hodge, Boatswain; Bernard Henry, Daniel 7. 
| Patterson, James Gibbon, Benj. F. Reed, William 
|Cutbush, Wallace Wormley, Robert Gamble, 

Richard B. Jones, James Renshaw, James Biddle, 
}and Simon Smith, Midshipmen; Joseph Doug- 
lass, Sailmaker; Richard Stephenson, Gunner; 
William Godby, Carpenter; William Anderson, 
Captain’s Clerk ; Minor Forentan, Master’s Mate; 
James C. Morris, Ship’s Steward; Ottis Hunt, 
and David Irvine, Sergeants of Marines; William 
Leith, Ship’s Cook; James Casey, Master-at- 
Arms; Peter Williams, Corporal; John Baptist, 
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Lewis Hecksener, Frederick Lewis, Chas. Mitch- 
ell, Peter Cook, Leonard Foster, William James, 
William Gardner, and William Kemperfill—43. 
43 
264 men and boys in the Bashaw’s Palace. 


307 total of crew. 


Sir: We, late officers of the United States 
frigate Philadelphia, under your command, wish- 
ing to express our full approbation of your con- 
duct concerning the unfortunate event of yester- 
day, do conceive that the charts and soundings 
justified as near an approach to the shore as we 
made ; and that, after the ship struck, every exer- 
tion was made, and every expedient tried, to get 
her off, and to defend her, which either courage 
or abilities could have dictated. We wish toadd, 
that, in this instance, as well as every other since 
we had the honor of being under your command, 
the officer and seaman have distinguished you. 
Believe us, sir, that our misfortunes and sorrows 
are entirely absorbed in our sympathy for you. 

We are, sir, with sentiments of the highest and 
most sincere respect, your friends and fellow-suf- 
ferers, 

Davip Porter, Lieutenant. 

J. Jones, Lieutenant. 

Tueopvore Hunt, Lieutenant. 
Ben. Smirn, Lieutenant. 

Wm. 8S. Oszorn, Lieut. Marines. 
Joun Rivcevy, Surgeon. 

Keira Spence, Purser. 

Ws. Knieurt, Sailing Master. 
Jona. Cowpery, Surgeon’s Mate. 
Nicu. Harwoop, do. 
Bernarv Henry, Midshipman. 
James GiBBon, do. 


Bensamin F.. Reep, do. 
Watiace WorMLEy, do. 
Rosert GamBLeE, do. 
James BipDLs, do. 
Ro. B. Jones, do, 
D. T. Parrerson, do. 
Ws. Coursusa, do. 
Simon Sirs, do 


Joserpa Dove ass, Sailmaker. 
Georce Hones, Boatswain. 
Rp. Stervenson, Gunner. 
James Rensnaw, Midshipman. 
Wo. Gopsy, Carpenter. 


DESTRUCTION OF THE PHILADELPHIA. 
Commodore Preble to the Hon. Robert Smith, Secre- 
tary of the Navy. 


U.S. Sure Constirotion, 
Syracuse Harsor, Feb. 19, 1804. 


Sir: I have the honor to inform you that the 
United States brig Syren, Lieutenant Command- 
ant Stewart, and ketch Intrepid of four guns, 
Lieutenant Commandant Decatur, arrived here 
last evening from a cruise. They left this port the 
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3d instant, with my orders to proceed to Tripoli 
and burn the frigate (late the United States f;j- 
gate) Philadelphia, at anchor in that harbor, | 
was well informed that her situation was such as 
to render it impossible to bring her out, and her 
destruction being absolutely necessary. to favor 
my intended operations against that city, I deter- 
mined the attempt should be made. 

I enclose you copies of my orders on this oc- 
casion, whieh have been executed in the most 
gallant and officer-like manner by Lieutenant 
Commandant Decatur, assisted by the brave offi- 
cers and crew of the little ketch Intrepid under 
his command. Their conduct in the performance 
of the dangerous service assigned them cannot be 
sufficiently estimated; it is beyond all praise. Had 
Lieutenant Decatur delayed one half i for the 
boats of the Syren to have joined him, he would 
have failed in the main object, as a gale com- 
menced immediately after the frigate was on fire, 
and it was with difficulty the ketch was got out 
of the harbor. The Syren, owing to the lightness 
of the breeze in the evening, was obliged to anchor 
a considerable distance from the city, which pre- 
vented her boats from rendering much assistance, 
as they might have done had they entered the 
harbor earlier. Lieutenant Stewart took the best 
position without the harbor, to cover the retreat 
of the Intrepid, that the lightness of the wind 
would admit of. His conduct through the expe- 
dition has been judicious and meritorious. But 
few of the officers of the squadron could be grati- 
fied by sharing in the danger and honor of the 
enterprise. In justice to them, I beg leave to 
observe that they all offered to volunteer their 
services on the occasion; and I am confident, 
whenever an opportunity offers to distinguish 
themselves, that they will do honor to the service. 

I enclose you Lieutenants Commandant Stew- 
art and Decatur’s official communication, with 
the names of the officers on board the ketch. 

I have the honor to be, &c. 

EDWARD PREBLE. 


U.S. Brie Syren, 
Syracuse Harpor, Fed. 19, 1804. 

Sir: | have the honor to enclose for your in- 
formation the principal occurrences and observa- 
tions during our late expedition in company with 
the ketch Intrepid, Lieutenant Commandant De- 
eatur, to effect the destruction of the frigate Phil- 
adelphia in the harbor of Tripoli, and on the happy 
termination of that enterprise I heartily congrat- 
ulate you. I only have to lament that a junction 
had not been formed with the Intrepid by the 
boats of the Syren under the command of Lieu- 
tenant Caldwell, as I make no doubt they would 
have been able to carry and destroy one or both 
of the cruisers lying near the frigate. 

You will observe by my notes that the boats 
were despatched in due season to meet the Intre- 
pid, agreeably to our arrangement; but circum- 
stances rendering it advisable for Lieutenant 
Commandant Decatur to enter upon the enter- 
prise much earlier than was intended, the junction 
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was consequently defeated until after the ship was | received from my officers, and, as the conduct of 
on fire and the ketch retreating out of the harbor. | each was highly meritorious, I beg leave to enclose 
I have the honor to be, &e. you a list of their names. Permit me, also, sir, to 

CHARLES STEWART. speak of the brave fellows I have the honor to 


Commodore Epwarp Preste, Commander of the command, whose coolness and intrepidity was 


U. S. Squadron in the Mediterranean. such as I trust will ever characterize the Ameri- 
“ae ean tars. 

It would be injustice in me, were I to pass over 

On Boarp THE Ketcu INTREPID, the important services rendered by Mr. Salvador, 


At Sea, February 17, 1804. | the pilot, on whose good conduct the success of 

Sir: I have the honor to inform you that, in the enterprise in the greatest degree depended. 
pursuance of your orders of the Ist instant, to | He gave me entire satisfaction. 
proceed with this ketch off the harbor of Tripoli,| I have the honor to be, &c. 
there to endeavor to effect the destruction of the | STEPHEN DECATUR, Jr. 
United States’ late frigate Philadelphia, I arrived | Commodore Epwarp Preste, &e. 
there in company with the United States brig | dhe” ; 
Syren, Lieutenant Commandant Stewart, on the| The following is a list of the officers employed 
7th, but, owing to the badness of the weather, was | on board the ketch Intrepid, under my command, 
unable to effect anything until last evening, when | in boarding and destroying the frigate Philadel- 





we had a light breeze from the N. E. At seven | phia,in the harbor of Tripoli, on the 16th instant: 
o’clock I entered the harbor with the Intrepid, the | Lieutenants—James Lawrence, Joseph Baine 
Syren having gained her station without the har- | bridge, and Jonathan Thorn. 

bor in a situation to support us in our retreat. At| Surgeon—Lewis Herman. 

half past 9, laid her along side the Philadelphia;| | Midshipmen—Ralph Izard, John Rowe, Charles 
boarded; and, after a short contest, carried her. I | Morris, Alexander Laws, John Davis, of the Con- 
immediateiy fired her in the store-rooms, cock- | stitution; Thomas M’Donough, of the Enterprise; 
pit, and berth-deck, and remained on board until | and Thomas Oakley Anderson, of the Syren. 

the flames had issued from the spar-deck-hatch-| Mr. Salvador, pilot, and sixty-two men. 

ways and ports, and before I got from along side ‘ 
the fire had communicated to the rigging and 
tops. Previous to our boarding, they had got their 
tompions out and hailed several times, but nota 
gun was fired. 





NAVAL OPERATIONS AGAINST TRIPOLI. 


The noise occasioned by boarding and contend- [Communicated to Congress, Feb. 20, 1805.] 
ing for possession. although no fire-arms were | To the Senate and House o , 
used, gave a general alarm on shore, and on board Representatives of the United States : 


their cruisers which lay about a cable and ahalf’s| T communicate, for the information of Congress, 
length from us, and many large boats filled with | a letter of September 18, from Commodore Pre- 
men lay around, but from whom we received no | ble, giving a detailed account of the transactions 
annoyance. ‘They commenced a fire on us from | of the vessels under his command, from July the 
all their batteries on shore, but with no other ef- | 9th, to the 10th of September last past. 
fect than one shot passing through our top-gallant| The energy and judgment displayed by this 
sail. ;, oe excellent officer, through the whole course of the 
The frigate was moored within half gun-shot | service lately confided to him, and the zeal end 
of the Bashaw’s castle, and of their principal bat- | bravery of his officers and men in the several en- 
tery. ‘I'wo of their cruisers lay within two cable’s | terprises executed by them, cannot fail to give 
length on the starboard quarter, and their gun-| high satisfaction to Congress and their country, 
boats within half gun-shot on the starboard bow. | of whom they have deserved well. . 
She had all her guns mounted and loaded, which, | TH. JEFFERSON. 
as they became hot, went off; as she lay with her! Fesruary 20. 1805. 
j 
| 








re to the town, I have no — but some 
amage has been done by them. Before I got out . 
of the harbor, her abies had burnt off, and ne | SSE — perenne paalele, to. Che aenye 
. 4 ; ary of the Navy. 
drifted in under the castle where she was con- | 
sumed. I can form no judgment as to the nume| U. S. Suip Constirorion, 
ber of men that were on board of her—there were | Malta Harbor, Sept. 18, 1804. 
about twenty killed—a large boatful got off,and| Sir: I had the honor to write you from Mes- 
many leaped into the sea. We have made one | sina, under date of the 5th of July; I then ex- 
prisoner, and I fear from the number of bad wounds | pected to have sailed the day following, but was 
he has received, he will not recover, although | detained, by bad weather, until the 9th, when I left 
every assistance and comfort has been given him. | it, with two small bomb vessels under convoy, and 
I boarded with sixty men and officers, leaving a | arrived at Syracuse, where we were necessarily 
guard on board the ketch for her defence; and it | detained four days. On the 14th I sailed, the 
is with the greatest pleasure I inform you I had | schooners Nautilus and Enterprise in company 
not a man killed in this affair, and but one slightly | with six gun-boats and two bomb vessels, gener- 
wounded. Every support that could be given, I | ously loaned us by his Sicilian Majesty. The 
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bomb vessels are about thirty tons, carry a thir- | weigh and gain un offing: the wind continued 
teen-inch brass sea-mortar and forty men. Gun- | veering to the eastward, which favored our gain- 
boats, twenty-five tons, carry a long iron twenty- | ing sea-room, without or, obliged to carry so 
four pounder in the bow, with a complement of | great a press of sail as to lose any of our gun- 
thirty-five men. They are officered and manned | boats, although they were in great danger. The 
from the squadron, excepting twelve Neapolitan | gale continued varying from northeast to south 
bombadiers, gunners, and sailors, attached to each | south east, without increasing much until the 














boat, who were shipped by permission of their 
Government. This step I found necessary, as 
every vessel in the squadron was considerably 
short of complement. The gun-boats are con- 
structed for the defence of harbors; they are flat 
bottomed and heavy, and do not sail or row even 
tolerably well. They were never intended to go 
to sea, and I find cannot be navigated with safety, 
unless assisted by tow ropes from larger and bet- 
ter sailing vessels, nor even then, in very bad 
weather. However, as they were the best I could 
obtain, I have thought it for the good of our ser- 
vice to employ them, particularly as the weather 
in July and August is generally pleasant, and, 
without them, my force too small to make any 
impression on Tripoli. On the 16th of July we 
arrived at Malta, where we were detained, by 
contrary gales, until the 21st, when we left it, and 
arrived in sight of Tripoli the 25th, and were 
joined by the Syren. Argus, Vixen, and Scourge. 
Our squadron now consisted of the Constitution, 


three brigs, three schooners, two bombs, and six | 


gun-boats, our whole number of men, one thou- 
sand and sixty. I proceeded to make the neces- 
| arrangements for an attack on Tripoli,a city 
well walled, protected by batteries judiciously 
constructed, mounting one hundred and fifteen 
pieces of heavy cannon, and defended by twenty- 
five thousand Arabs and Turks; the harbor pro- 
tected by nineteen gunboats, two galleys, two 
schooners of eight guns each, and a brig mount- 


— July, when it blew away our reefed fore- 
| sail, and close reefed maintopsail ; fortunately 
| the sea did not rise in proportion to the strength 
of the gale, or we must have lost all our boats, 
August Ist the gale subsided, and we stood to- 
wards the coast: every preparation was made for 
| an attack on the town and harbor. August 34, 
pleasant weather, wind from the East; stood in 
with the squadron towards Tripoli. At noon we 
were between two and three miles from the bat- 
teries, which were all manned, and observing sev- 
eral of their gun-boats and galleys had advanced, 
| in two divisions, without the rocks, I determined 
to take advantage of their temerity. At half past 
12, I wore off shore, and made the signal to come 
within hail, when I communicated to each of the 
commanders my intention of attacking the ene- 
| my’s shipping and batteries. ‘The gun and mor- 
tar boats were immediately manned, and prepared 
to cast off, the gun-boats in two divisions of three 
each; the first division commanded by Captain 
Somers, in No. 1, Lieutenant Decatur, in No. 2. 
and Lieutenant Blake, in No. 3; the second divi- 
sion commanded by Captain Decatur, in No. 4, 
Lieutenant Bainbridge, in No. 5, and Lieutenant 
Trippe, in No. 6. The two bombards were com- 
manded by Lieutenant Commandant Dent, ani 
Mr. Robinson, first lieutenant of this ship. At 
half past 1 o’clock, having made the necessary 
| arrangements for the attack, wore ship and stood 
| towards the batteries. At 2, signal made to cast 








ing ten guns, ranged in order of battle, forming a | off the boats ; at a quarter past 2, signal for bombs 
strong line of defence, at secure moorings, inside | and gun-boats to advance and attack the enemy. 
a long range of rocks and shoals, extending more | At half past 3, general signal for battle. At three- 
than two miles to the eastward of the town, which | quarters past 2, the bombs commenced the action 





form the harbor, protects them from the northern 
gales, and renders it impossible for a vessel of the 
Constitution’s cone of water to approach near 
‘enough to destroy them, as they are sheltered by 
the rocks, and can retire under-that shelter to the 
shore, unless they choose to expose themselves in 
the different channels and openings of the reefs, 
for the purpose of annoying their enemies. Each 
of their gun-boats mounts a heavy eighteen or 
twenty-six pounder in the bow, and two brass 
howitzers on their quarters, and carry from thirty- 
six to fifty men. The galleys have each one hun- 
dred men; schooners and brigs about the same 
number. The weather was not favorable for an- 
choring until the 28th, when, with the wind E. 
S. E. the squadron stood in for the coast, and, 
at 3 P. M. anchored, per signal, Tripoli bearing 
S. two and a half miles distant. At this moment 


the wind shifted suddenly from E. 8. E. to N. | 


N. W., and thence to N. N. E. At 50’clock it 
blew strong, with a heavy sea, setting directly on 
shore. I made the signal to prepare to weigh. 
At 6, the wind and sea having considerably in- 
creased, the signal was made for the squadron to 


by throwing shells into the town. In an instant 
| the enemy’s shipping and batteries opened a tre- 
mendous fire, which was promptly returned by 
the whole squadron within grape-shot distance; 
at the same time the second division, of three 
gun-boats, led by the gallant Captain Decatur, 
was advancing, with sails and oars, to board the 
eastern division of the enemy, consisting of nine 
boats. Our boats gave the enemy showers 0! 
grape and musket balls as they advanced ; they, 
however, soon closed, when the pistol, sabre, pike, 
|and tomahawk, were made good use of by our 
brave tars. Captain Somers being in a dull sailer, 
made the best use of his sweeps, but was not able 
| to fetch far enough to the windward to engag? 
the same division of the enemy’s boats which 


lantly bore down with his single boat on five “! 
the enemy’s western division, and engaged withia 
| pistol shot, defeated, and drove them within te 
rocks in a shattered condition, and with the loss 
of a great number of men. Lieutenant Decatur. 
in No. 2, was closely engaged with one of th 
enemy’s largest boats of the eastern division 





Captain Decatur fell in with; he, however, ga'- 
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which stuck to him, after having lost a large pro- 
portion of men, and, at the instant that brave offi- 
cer was boarding her to take possession, he was 
treacherously shot through the head by the cap- 
tain of the boat that had surrendered, which base 
conduct enabled the poltroon (with the assistance 
he received from other boats) to escape. The 
third boat of Captain Somers’ division kept to 
windward, firing at the boats and shipping in the 
harbor. Had she gone down to his assistance, it 
is probable savers of the enemy’s boats would 
have been captured in that quarter. Captain De- 
catur, in No. 4, after having, with distinguished 
bravery, boarded and carried one of the enemy of 
superior force, took his prize in tow, and gallantly 
bore down to engage a second, which, after a se- 
vere and bloody conflict, he alsé took possession 
of. These two prizes had thirty-three officers and 
men killed, and twenty-seven made prisoners, 
nineteen of which were badly wounded. Lieu- 
tenant Trippe, of the Vixen, in No. 6, ran along 
side of one of the enemy’s large boats, which he 
boarded with only Midshipman John Henley and 
nine men, his boat falling off before any more 
could get on board; thus was he left, compelled 
to conquer or perish, with the odds of thirty-six 
to eleven. The Turks could not withstand the 
ardor of this brave officer and his assistants; in a 
few minutes the decks were cleared, and her colors 
hauled down. On board of this boat fourteen of 
the enemy were killed, and twenty-two made pris- | 
oners, seven of which were badly wounded. The | 
rest of their boats retreated within the rocks. | 
Lieutenant Trippe received eleven sabre wounds, | 
some of which are ver, severe. He speaks in the | 
highest terms of Mr. Henley, and those who fol- 

lowed him. Lieutenant Bainbridge, in No. 5, had 
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bring our broadside to bear upon them; but the 
moment we passed a battery, it was reanimated, 
and a constant, heavy fire, kept up from all that 
we could not point our guns at. We suffered 
| most when wearing or tacking; it was then I 
| most sensibly felt the want of another frigate. 
At half past 4, the wind inclining to the north- 
ward, I made the signal for the bombs and gun- 
boats to retire from action, and, immediately af- 
| ter, the signal to tow off the gun-boats and prizes, 
| which was handsomely executed by the brigs, 
schooners, and boats of the squadron, covered by 
a heavy fire from the Constitution. At three- 
quarters past 4, P. M., the light vessels, gun-boats, 
| and prizes, being out of reach of the enemy’s shot, 
| 1 hauled off to take the bomb vessels in tow. We 
| were two hours under the fire of the enemy’s bat- 
teries, and the only damage received in the ship 
| is, a twenty-four pound shot nearly through the 
centre of the mainmast, thirty feet from the deck; 
| main royal yard and sail shot away; one of our 
| quarter-deck guns damaged by a thirty-two pound 
| shot, which, at the same time, shattered a marine’s 
| arm; two lower shrouds and two backstays were 
| shot away, and our sails and running rigging con- 
| siderably cut. We must impute our getting off 
| thus well to our keeping so near that they over- 
shot us, and to the annoyance our grape shot gave 
them; they, are, however, but wretched gunners. 
| Gunboat No. 5 had her main yard shot away, 


and the rigging and sails of the brigs and schoon- 
ers were considerably cut. Lieutenant Decatur 
was the only officer killed, but in him the service 
has lost a valuable officer. He was a young man 
who gave strong promise of being an ornament to 
his profession. His conduct in the action was 
highly honorable, and he died nobly. The enemy 


his latteen yard shot away early in the action, ! must have suffered very much in their killed and 
which prevented his getting alongside the ene- | wounded, both among their shipping and on shore. 
my’s boats, but he galléd them by a steady and | Three of their gun-boats were sunk in the harbor, 
well-directed fire with musket shot; indeed, he | several of them had their decks nearly cleared of 


pursued the enemy until his boat grounded under 
the batteries; she was, fortunately, soon got off. 
The bomb vessels kept their stations, although 
covered with the spray of the sea occasioned by 
the enemy’s shot. They were well conducted by 
Lieutenants Dent and Robinson, who kept up a 
constant fire from the mortars, and threw a great 
number of shells into the town. Five of the ene- 
my’s gun-boats and two galleys, composing the 
centre division, and stationed within the rocks as 
a reserve, joined by the boats that had been driven 
in, and supplied by fresh men from the shore to 
replace those they had lost, twice attempted to 
row out, to endeavor to surround our gun-boats 
and their prizes. I as often made the signal to 


cover them, which was promptly attended to by | 


the brigs and schooners, all of which were gal- 
lantly conducted, and annoyed the enemy exceed- 
ingly, but the fire from this ship kept their flotilla 
completely in check. Our grape shot made great 
havoc among their men, not only on board their 
shipping, but on shore. 
Within two cables length of the rocks, and within 
three of their batteries, every one of which, in 
succession, were silenced, so long as we could 


We were several times | 


men by our shot, and a number of shells burst in 
the town and batteries, which must have done 
| great execution. ‘The officers, seamen, and ma- 
_rines, of the squadron behaved in the most gallant 
|'manner. The Neapolitans, in emulating the ar- 
dor of our seamen, answered my highest expecta- 
| tions. 

| [cannot but notice the active exertions and 
| officer-like conduct of Lieutenant Gordon, and 
the other lieutenants of the Constitution. Mr, 
| Harriden, the master, gave me full satisfaction, 
| as did all the officers and ship’s company. I was 
' much gratified with the conduct of Captain Hall 
| and Lieutenant Greenleaf, and the marines be- 
| longing to his company, in the management of 
six long twenty-six pounders, on the spar deck, 
| which I placed under his direction. Captain De- 
| catur speaks in the highest terms of the conduct 
| of Lieutenant Thorn and Midshipman McDon- 
_ ough, of No. 4, as does Captain Somers of Mid- 
| shipmen Ridgely and Miller, attached to No. 1. 

| Annexed isa list of killed and wounded; and, 
| enclosed, a copy of my general orders on this oc- 
casion. 


Killed.—Gun-boat No. 2, Lieut. James Decatur. 
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Wounded.—Constitution, one marine; gun-boat | past two P. M., the bomb 








and gun-boats having 
No. 4, Captain. Decatur, (slight,) one sergeant of | gained their station, the signal was made for thei 
marines, and two seamen; gun-boat No. 6, Lieut.| to attack the town and batteries, within point 
Trippe, severely, one boatswain’s mate, and two | blank shot, which was warmly returned by the 
marines; gun-boat No. 1, two seamen; gun-boat| enemy. The seven gun battery, in less than two 


No. 2, two seamen. Total—one kiiled and thir- 
teen wounded. 

August 5th—We were .at anchor with the | 
seeeen about two leagues north from the city 
of Tripoli; the Argus in chase of a small vessel | 
to the westward, which she soon came up with, 
and brought within hail. She proved to be a 
French privateer, of four guns, which put into 
Tripoli a few days since, for water, and left it this 
morning. I prevailed on the Captain, for a con- | 
sideration, to return to Tripoli, for the purpose of 
landing fourteen very badly wounded Tripolitans, 
which I put on board his vessel, with a letter to 
the Prime Minister, leaving it at the option of 
the Bashaw to reciprocate this generous mode of 
conducting the war. The sending these unfortu- 
nate men on shore, to be taken care of by their 
friends, was an act of humanity on our part, 
which I hope will make a proper impression on 
the minds of the barbarians, but I doubtit. All 
hands were busily employed in altering the rig of 
the three prizes, from latteen vessels to sloops, and 
preparing for a second attack. Observed one of 
the enemy’s schooners and the brig, (two corsairs 
in the harbor) to be dismasted. as informed 
by the French captain, that the damage these 
vessels received in the action of the third had oc- 
casioned their masts being taken out. 

August 7th.—The French privateer came out, 
and brought me a letter from the French Consul, 
in which he observes, that our attack of the third 
instant has disposed the Bashaw to accept of rea- 
sonable terms, and invited me to send a boat to 
the rocks with a flag of truce, which was de- 
clined, as the white flag was not hoisted at the 
Bashaw’s castle, At nine A. M., witha very light 
breeze from the eastward, and a strong current 
which obliged the Constitution to remain at an- | 
chor, I made the signal for the light vessels to | 
weigh, and the gun and bomb boats to cast off. 





and stand in shore towards the western batteries; 
the prize boats having been completely fitted for 
service, and the command of them given to Lieu- 
tenants Crane, of the Vixen, Thorn, of the Enter- 
prise, and Caldwell, of the Syren, the whole ad- 
vanced with sails and oars. The orders were for 
the bombs to take a position in a small bay to the 
westward of the city, where but few of the ene- 
my’s guns could be brought to bear on them, but 
from whence they could annoy the town with 
shells; the gun-boats to silence a battery of seven 
heavy guns which guarded the approach to that 
position, and the brigs and schooners to support 
them, in case the enemy’s flotilla should come out. 
At half-past one P. M., a breeze from N. N. E., I 
weighed with the Constitution and stood in for 
the town, but the wind being on shore, made it 
imprudent to engage the batteries with the ship, 
as, in case of a mast being shot away, the loss of 
the vessel would probably ensue, unless a change 
of wind should favor our getting off. At half- 


hours was silenced, except one gun; I presume 
the others were dismounted by our shot, as the 
walls were almost totally destroyed. Ata quar- 
ter-past three P. M. a ship hove in sight to the 
northward, standing forthe town ; made the Argus 
signal to chase. At half-past three one of our 
prize gun-boats was blown up by a hot shot from 
the enemy, which passed through the magazine: 
she had on board twenty-eight officers, seamen, 
and marines, ten of whom were killed, and six 
wounded ; among the killed were, James R. Cald- 
well, First Lieutenant of the Syren, and Midship- 
man John S. Dorsey, both adalat officers ; Mid- 
shipman Spence, and eleven men, were taken up 
unhurt. Captain Decatur, whose division this 
boat belonged to, and who was near her at the 
time she blew up, reports to me, that Mr. Spence 
was superintending the loading of the gun at that 
moment, and, notwithstanding the boat was sink- 
ing, he, and the brave fellows surviving, finished 
charging, gave three cheers as the boat. went from 
under them, and swam to the nearest boats, where 
they assisted during the remainder of the action. 
The enemy’s gunboats and galleys (fifteen in num- 
ber) were all in motion close under the batteries, 
and appeared to meditate an attack on our boats; 
the Constitution, Nautilus, and Enterprise, were to 
windward, ready, at every hazard, to cut them off 
from the harbor, if they should venture down; 
while the Syren and Vixen were near our boats, 
to support and cover any of them that might be 
disabled. The enemy thought it most prudent, 
however, to retire to their snug retreat behind the 
rocks, after firing a few shot. Our boats, in two 
divisions, under Captains Somers and Decatur, 
were well conducted, as were our bomb vessels, 
by Lieutenants Dent and Robinson. The town 
must have suffered much from this attack, and 
their batteries, particularly the seven-gun battery, 
must have lost nany men. At half-past five, P.M.., 
the wind began to freshen from the N.N. E.; | 
made the signal for the gun and bomb boats to 
retire from action, and for the vessels to which 
they were attached to take them in tow. The 
Argus made signal that the strange sail wasa 
friend. 

In this day’s action, No. 4 had a twenty-four 
pound shot through her hull; No. 6, her latteen 
yards shot away ; No. 8, a twenty-four pound shot 
through her hull, which killed two men; some ot 
the other boats had their rigging and sails consid- 
erably cut. We threw forty-eight shells, and 
about five hundred twenty-four pound shot into 
the town and batteries. All the officers and men 
engaged in the action behaved with the utmost 
intrepidity. At balf-past six, all the boats were 
in tow, and the squadron standing to the north- 
west. At eight, the John Adams, Captain Chaun- 
cey, from the United States, joined company. At 
nine, the squadron anchored, Tripoli bearing south- 
east, five miles distant. Gun-boat No. 3 was this 
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day commanded by Mr. Brooks, master of the 
Argus, and No. 6 by Lieutenant Wadsworth, of 
the Oonstitution. 
Annexed is a return of our loss in this attack. 
Killed. Gun-boat No 9—One lieutenant, one 
midshipman, one boatswain’s mate, one quarter 
gunner, one sergeant of marines, and five seamen. 
Killed. Gun-boat No. 8—Two seamen. 
Wounded. No. 9—Six seamen, two of whom 
mortally. T'otal—T welve killed, six wounded. 





Captain Chauncey brought the first positive | 


information that any reinforcement was to be ex- 
pected. I was honored with your letters of the 
7th, 22d, and 31st of May, informing me that four 
frigates were coming out, under Commodore Bar- 
ron, who is to supersede me in the command of 
our naval forces in these seas, at the same time 
approbating my conduct, and conveying to me 


the thanks of the President for my services. I | 


beg you sir, te accept my warmest thanks for the 
very obliging Janguage in which you have made 
these communications, and to assure the Presi- 
dent that to merit the applause of my country is 
my only aim, and, to receive it, the highest grat- 
ification it can bestow. 

Captain Chauncey informed me that the frigates 
might be expected every moment, as they were to 
sail from Hampton Roads four days after him. 
In consequence of this information, (and as I could 
not bring the John Adams into action, she having 
left all her gun carriages for her gun deck, except 
eight, on board the Congress and Constellation, a 
day or two previous to her sailing,) I determined 
to wait a few days for the arrival of Commodore 
Barron, before another attack, when, if he should 
arrive, the fate of Tripoli must be decided ina 


few hours, and the Bashaw completely humbled. | 


Had the John Adams brought out her gun car- 
riages, I should not have waited a moment, and 
can have no doubt but the next attack would make 
the arrival of more ships unnecessary for the ter- 
mination of the Tripoliae war. I gave Captain 


Chauncey orders to remain on the station, that | 
we might be benefitted by the assistance of his | 
| were anchored ina line abreast, from the Mole 


boats and men, as nearly half the crews of the 
Constitution, brigs, and schooners, were taken out 
to man the bombs, gun, and ship’s boats, when 
prepared for an areal 


August the 9th, we were engaged supplying | N.! € 
| obliged us, for the greater safety, to weigh and 


the bombs and gun-boats with ammunition and 
stores, and getting everything in readiness for an 
attack the moment Commodore Barron should 
arrive and make the signal I cannot but regret 


that our Naval Establishment is so limited as to | 
deprive me of the means and glory of completely | 


subduing the haughty tyrant of Tripoli, whilein the 
chief command ; it will however afford me satis- 
faction to give my successor all the assistance in 
my power. At three P. M., I went on board the 
Argus for the purpose of reconnoitering the har- 
bor of Tripoli ; we stood in towards the town, and 
were near being sunk by the enemy’s fire. One 
of their heaviest shot, which struck about three 
feet short of the water-line, raked the copper off 
her bottom under water, and cut the plank half 
through. In the evening the wind blew from the 
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|'N.N. E., the squadron weighed and kept under 
sail all night. The day following we anchored, 
| Tripoli bearing S. 8. W., six miles distant. At 
jten A.M., the French Consul hoisted a white 
‘flag at his flag-staff under the national colors, 
which was a signal that the Bashaw was read 
/to treat. I sent a boat into the harbor and too 
| this opportunity to forward Captain Bainbridge 
and his officers letters from their friends: the boat 
| was not allowed to land, but returned in the after- 
noon and brought me a letter, advising that the 
| Bashaw was ready to receive five hundred dollars 
| for the ransom of each of the prisoners, and ter- 
|minate the war without any consideration for 
| peace or tribute; this is three hundred and fifty 
| thousand dollars less than was demanded previous 
| to the action of the third instant. These terms I 
| did not hesitate to reject, as I was informed by 
Captain Chauncey that it was the expectation of 
| our Government, on the arrival of four frigates, 
to obtain the release of the officers and crew of 
the Philadelphia without ransom, and dictate the 
terms of peace. I enclose you copies of our cor- 
| respondence, which will convince you that our 
attacks have not been made without effect. 
| 16th. No news of the frigates, and but short al- 
|lowance in the squadron. I sent the Enterprise 
| to Malta, with orders to the agent there. to hire 


| transports and send off immediately a supply of 
| fresh water, provision, and other stores, which 
' have become necessary, as some of the squadron 
have now been five months in sight of this dismal 
coast, without once visiting a friendly port ; those 
| vessels, as well as the gun-boats, receive their 
| supply of water and provisions from the Con- 


stitution. 

18th. As the season is fast approaching when 
we may expect bad weather, and no news of the 
frigates, | have determined to make an attack as 
soon as the wind proves favorable. At eight P. 
M., I sent Captains Decatur and Chauncey in two 


| small boats to reconnoitre the harbor, and observe 


the disposition of the enemy’s flotilla at night; 
they returned at midnight, and reported that they 


'to the Bashaw’s castle, with their heads to the 


| eastward, for the defence of the inner harbor. At 


day-light the wind shifted suddenly from N. E. to 
N. N. W.,and brought a heavy sea on shore, which 


stand to sea. 
20th. We had gained an offing of nine or ten 


'leagues—still blowing hard. We met with the 


ketch Intrepid, from Syracuse, with a cargo of 
fresh water, stock, and vegetables, for the squad- 
| ron. 
22d. Fell in with a ship from Malta, with water 
and live stock for the squadron. These cargoes 
| arrived very opportunely, as we have for some 
| time past been on short allowance of water. The 
wind having moderated, we stood in, and anchored 
| with the squadron ‘six miles N. E. by N., from 
Tripoli; all the boats were engaged in discharg- 
|ing the transports. The Enterprise arrived from 
Malta, but brought no intelligence of the long- 
expected frigates. 
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24th. With a light breeze from the N. E., we 
stood in, with the squadron prepared for action, 
intending to attack the town and shipping in the 
night. At eight in the evening, anchored about 
two miles and a half from the batteries. At mid- 
night it fell calm. I sent the bomb vessels under 
the protection of the gun-boats, to bombard the 
town ; the boats of the squadron were employed 
in towing them in. At two A. M., the bombard- 
ment commenced, and continued until day-light, 
but with what effect is uncertain. At six, all the 
boats joined us, and were taken in tow by the 
squadron, which was under weigh, and standing 
off At seven, anchored four miles north of the 
town. The weather, for several days, proved 
unfavorable for approacaing the shore. 

28th. We were cama with a pleasant breeze 
from the eastward. At 3 P.M. we weighed, and 
stood in for Tripoli. At 5, anchored the Consti- 
tution two miles N. by E. from Fort English, and 
two-and-a-half from the Bashaw’s castle; the 
light vessels ordered to keep under weigh. We 
were employed until 8 P. M. in making arrange- 
ments for attacking the town; a number of the 
officers, and many of the seamen in the Constitu- 
tion being attached to the bomb, gun, and ship’s 
boats; Captain Chauncey, with several of his 
officers, and about seventy seamen and marines, 
volunteered their services on board the Constitu- 
tion. All the boats in the squadron were officered 
and manned, and attached to the several gun- 
boats; the two bomb vessels could not be brought 
into action, as one was leaky, and the mortar-bed 
of the other had given way. The John Adams, 
Scourge, transports, and bombs, were anchored 
seven miles to the northward of the town. Lieut. 
Commandant Dent, of the Scourge, came on 
board the Constitution, and took charge on the 
gun-deck ; Lieut. Izard, of the Scourge. also join- 
ed me. Lieut. Gordon commands gun-boat No. 
2,and Lieut. Lawrence, of the Enterprise, No. 5; 
these are the only changes. At half-past one A. 
M. the gun-boats, in two divisions, led by Captains 
Decatur and Somers, were ordered to advance, 
and take their stations close to the rocks at the 
entrance of the harbor, within grape-shot dis- 
tance of the Bashaw’s castle. The Syren, Argus, 
Vixen, Nautilus, Enterprise, and boats of the 
squadron accompanied them. At three A. M. 
the boats anchored with springs on, within pistol- 
shot of the rocks, and commenced a brisk firing 
on the shipping, town, batteries, and Bashaw’s 
castle, which was warmly returned, but not as 
well directed; the ship’s boats remained with the 

un-boats, to assist in boarding the enemy’s flo- 
tilla, if it should venture out; while the brigs and 
schooners kept under weigh, ready for the same 
service, or for annoying the enemy as occasion 
might present. At daylight, presuming that the 
gna-boats had nearly expended their ammunition, 
we weighed with the Constitution and stood in 
for the harbor. Fort English, the Bashaw’s cas- 
tle, crown and mole batteries, kept up a heavy 
fire on us as we advanced. At half-past five, I 
made the signal for the gun-boats to retire from 
action, and for the brigs and schooners to take 


eee 





them in tow. We were then within two cables? 
length of the rocks, and commenced a heavy fire 
of round and grape on thirteen of the eaemy’s 
gun-boats and galleys, which were in pretty close 
action with our boats. 
my’s boats; at the same time, two more disabled. 
ran on shore to avoid sinking ; the remainder im- 
mediately retreated. We continued running jp 
until we were within musket-shot of the Crown 
and mole batteries, when we brought to, and fired 
upwards of three hundred round-shot, besides 
grape and canister, into the town, Bashaw’s castle 
and batteries. 
the batteries for some time. At a quarter-past 
six, the gun-boats being all out of shot and in tow, 
I hauled off, after having been three-quarters of 
an hour in close action. The gun-boats fired up- 
wards of four hundred round shot, besides grape 
and canister, with good effect. 
galliot was sunk in the mole; a Spanish ship 


We sunk one of the ene. 


We silenced the castle and two of 


A large Tunisian 


which bad entered with an Ambassador from the 
Grand Seignior, received considerable damage. 
The Tripoline galleys and gun-boats lost many 
men and were much cut. 

The Bashaw’s castle and town have suffered 
very much, as have their crown and mole batte- 
ries. Captains Decatur and Somers conducted 
their divisions of gun-boats with their usual firm- 
ness and address, and were well supported by the 
officers and men attached to them. The brigs 
and schooners were also well conducted during 
the action, and fired a number of shot at the ene- 
my, but their guns are too light to do much exe- 
cution. They suffered considerably in their sails 
and rigging. The officers and crew of the Con- 
stitution behaved well; I cannot, in justice to 
Captain Chauncey, omit noticing the very able 
assistance I received from him on the quarter- 
deck of the Constitution during the whole of the 
action. The damage which we have received is 
principally above the hull; three lower shrouds, 
two spring-stays, two topmast back-stays, trusses, 
chains, and lifts of the mainyard shot away. 

Our sails had several cannon shot through them, 
and were beside considerably cut by grape ; muci 
of our running rigging cut to pieces, one of our 
anchor-stocks and our larboard cable shot away, 
and a number of grape-shot were sticking in dil- 
ferent parts of the hull; but not a man hurt! A 
boat belonging to the John Adams, with a mas: 
ter’s mate “ Creighton) and eight men, was 
sunk by a double-headed shot from the batteries, 
while in tow of the Nautilus, which killed three 
men and badly wounded one, who, with Mr. 
Creighton, and the other four, were picked up by 
one of our boats. The only damage our gut- 
boats sustained, was in their rigging and sails, 
which were considerably cut with the enemy’s 
round and grape shot. 

At 11, A. M., we anchored with the squadron, 
five miles N. E. by N. from Tripoli, and repaired 
the damage received in the action. 

29th and 30th, preparing the bomb vessels for 


service; supplying the gun-boats with ammutl- 
tion, &c. 


3lst, a vessel arrived from Malta with provis- 
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ions and stores ; brought no news of Commodore | ger of being sunk. I accordingly ran within them 
Barron, or the frigates. We discharged this ves- | with the Constitution, to draw off the enemy’s at- 
sel’s cargo, and ordered her to return. tention, and amuse them whilst the bombardment 

September 2d, the bomb vessels having been | was kept up. We brought to within reach of 
repaired and ready for service, Lieutenants Dent | grape, and fired eleven broadsides in the Bashaw’s 
and Robinson, resumed the command of them. | castle, town, and batteries, in a situation where 
Lieut. Morris. of the Argus, took command of | more than seventy guns could bear upon us. One 
No. 3; and Lieutenant Trippe having nearly re- | of their batteries was silenced. The town, castle, 
covered from his wounds, resumed the command and other batteries, considerably damaged. By 
of No. 6, which he so gallantly conducted on the | this time, it was half past four o’clock. The 
3d ultimo. Capt. Chauncey, with several young | wind was increasing and inclining rapidly to the 
gentlemen, and sixty men from the John Adams, | northward. I made the signal for the boats to 
volunteered on board the Constitution. At 4, P. | retire from action, and for the brigs and schooners 
M., made the signal to weigh ; kept under sailall | to take them in tow, and soon after hauled off 
night. At 11, P. M., a general signal to prepare | with the Constitution to repair damages. Our 
for battle: a Spanish polacre, in ballast, came out | maintop-sail was totally disabled by a shell from 
of Tripoli, with an Ambassador of the Grand | the batteries, which cut away the leach rope and 
Seignior on board, who had been sent from Con- | several cloths of the sail. Another shell went 
stantinople to Tripoli, to confirm the Bashaw in | though the foretop-sail, and one though the jib. 
his title ; this ceremony takes place in all the Bar- | All our sails considerably cut—two topmast back- 
bary Regencies, every five years. The captain of | stays shot away, mainsheet, fore-tacks, lifts, braces, 
this vessel informed us, that our shot and shells | bowlines, and the running rigging generally very 
had made great havoc and destruction in the city, | much cut, but no shot in our hull, excepting a 
and among the shipping, and that a vast number | few grape. Our gun-boats were an hour and fif- 
of people have been killed; also informs us, that | teen minutes in action. They disabled several of 
three of the boats, which were sunk by our shot | the enemy’s galleys and boats, and considerably 
in the actions of the 3d and 28th ultimo, had been | damaged Fort English. Most of our boats re- 
gotten up, repaired, and fitted for service. ceived damage in their rigging and sails. The 

3rd. At 2, P.M. Tripoli bore S. S. W. 2 1-2 | bomb vessel No 1, commanded by Lieutenant Rob- 
miles distant, wind E. by N. At half past 2 the | inson, was disabled; every shroud being shot away, 
signals were made for the gun-boats to cast off, | the bed of the mortar rendered useless, and the 
advance and attack the enemy’s galleys and gun- | vessel near sinking. She was however towed off. 
boats, which were all under weigh in the eastern | About fifty shells were thrown into the town, and 
= of the harbor, whither they had for some time | our boats fired four hundred rounds, besides grape 

en working up against the wind. This was | and canister. They were led into action by Cap- 
certainly a judicious movement of theirs, as it | tains Decatur, and Somers, with their usual gal- 





precluded the possibility of our boats going down | lantry. The brigs and schooners were handsomely 
to attack the town, without leaving the enemy’s | conducted, and fired many shot with effect at 
flotilla in their rear, and directly to windward. 1 | Fort English, which they were near enough to 
accordingly ordered the bomb vessels to run down | reach with their carronades. They suffered con- 
within proper distance of the town, and bombard | siderably in their rigging, and the Argus received 
it, while our gun-boats were to engage the enemy’s | a thirty-two pound shot in the hull forward, which 
galleys and boats to windward. At half past 3, | cut off a bower cable as it entered. We kept un- 
P. M. our bombs having gained the station to | der weigh until 11 P. M. when we anchored, 
which they were directed, anchored and com- | Tripoli bearing 8S. S. W. three leagues. I again 
menced throwing shells into the city. At the | with pleasure acknowledge the services of an able 
same time our gun-boats opened a brisk fire on | and active officer in Captain Chauncey, serving on 
the galleys and within point blank shot, which | the quarter deck of the Constitution. At sun- 
was warmly returned by them and Fort English | rise | made the signal for the squadron to prepare 
and by a new battery, a little to the westward ; but | for action. The carpenters were sent on board 
as soon as our boats arrived within good musket- | the bombs to repair damages, and our boats em- 
shot, of their galleys and boats, they gave way and | ployed in supplying the bombs and gun-boats 
retreated to the shore within the rocks and under | with ammunition, and to replace the expenditures. 
cover of musketry from Fort English. They | Desirous of annoying the enemy, by all the 
were followed by our boats and by the Syren, | means in my power, I directed to be put into ex- 
Argus, Vixen, Nautilus and Enterprise, as far as | ecution a long contemplated plan of sending a 
the reefs would permit them to go with prudence. | fireship, or internal, into the harbor of Tripoli, in 
The action was then divided. One division of | the night, for the purpose of endeavoring to de- 
our boats with the brigs and schooners attacked | stroy the enemy’s shipping, and shatter the Bash- 
Fort English, whilst the other was engaged with | aw’s castle and town. Captain Somers, of the 
the enemy’s galleys and boats. The Bashaw’s | Nautilus, having volunteered his services, had, 
castle, the Mole, Crown, and several other bat- | for several days before this period, been directing 
teries kept up a constant fire on our bomb vessels | the preparation of the ketch Intrepid, assisted by 
which were well conducted, and threw shells | Lieutenants Wadsworth and Israel. About one 
briskly into the town—but from their situation | hundred barrels of powder and one hundred 
they were very much exposed, and in great dan- | and fifty fixed shells, were apparently judiciously 
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disposed of on board her. The fuzes leading to 

the magazine, where all the powder was deposited, 

were calculated to burn a quarter of an hour. 
September 4th.—The Intrepid being prepared 


for the intended service, Captain Somers and | 


Naval Operations against Tripoli. 


—— 





| of a safe retreat, that they would put a match to 
| the magazine and blow themselves and their ene. 
/mies up together—determined, as there was jo 
' exchange of prisoners, that their country shoul; 
never pay ransom for them, nor the enemy receive 


Lieutenant Wadsworth made choice of two of the | a supply of powder through their means. The 


fastest rowing boats in the squadron, for bringing 


them out. After reaching their destination and | 


firing the combustible materials, which were to 
communicate with the fuzes, Captain Somers’ boat 
Was manned with four seamen from the Nau- 


tilus, and Lieutenant Wadsworth’s with six from | 


the Constitution. Lieutenant Israel accompanied 


them. At eight in the evening, the Intrepid was | 


under sail, and standing for the port, with a lead- 
ing breeze from the eastward. The Argus, Vixen, 


and Nautilus, convoyed heras farasthe rock. On | 


entering the harbor, several shot was fired at her 
from the batteries. In afew minutes after, when 
she had apparently nearly gained the intended 
place of destination, she suddenly exploded, with- 


out their having previously fired a room filled with | 


splinters and other combustibles, which were in- 
tended to create a blaze, in order to deter the en- 


emy from boarding, whilst the fire was com- 


municating to the fuzes, which led to the maga- 
zine. The effect of the explosion awed their bat- 
teries into profound silence, with astonishment. 
Not a gun was afterward fired for the night. The 
shrieks of the inhabitants informed us that the 
town was thrown into the greatest terror and con- 
sternation by the explosion of the magazine, and 
the bursting and falling of shells in all directions. 
The whole squadron waited with the utmost anx- 
iety to learn the fate of the adventurers, from a 
signal previously agreed on in case of success, but 
waited in vain; no signs of their safety were to 
be observed. The Argus, Vixen, and Nautilus 
hovered round the entrance of the port until sun- 
rise, when they had a fair view of the whole har- 
bor. Nota vestige of the ketch or her boats was to 
be seen. One of the enemy’s largest gun-boats 
was missing, and three others were seen very 
much shattered and damaged, which the enemy 
were hauling onshore. From these circumstances 
I am led to believe that those boats were detached 
from the enemy’s flotilla to intercept the ketch, 
and, without suspecting her to be a fire-ship, the 
missing boat had suddenly boarded her, when the 

allant Somers and the heroes of his party, observ- 
img the other three boats surrounding them, and 
no prospect of escape, determined at once to pre- 
fer death and the destruction of the enemy, to 
captivity and torturing slavery, put a match to 
the train leading directly to the magazine, which 
at once blew the whole into the air, and termina- 
ted their existence. My conjectures respecting 
this affair are founded ona resolution. which Cap- 
tain Somers, Lieutenants Wadsworth, and Israel 
had formed, neither to be taken by the enemy, 
nor suffer him to get possession of the powder on 
board the Intrepid. ‘They expected to enter the 
harbor witheut discovery, but had declared, if they 
should be disappointed, and the enemy should 
board them, before they reached the point of des- 
tination, in such force as to leave them no hopes 


| 


disappearance of one of the enemy’s boats, and 
the shattered condition of three others, confirm 
me in my opinion, that they were an advanced 
| guard, detached from the main body of the flotilla 
on discovering the approach of the Intrepid, and 
that they attempted to board her before she had 
reached her point of destination, otherwise the 
whole of their shipping must have suffered and 
| perhaps would have been totally destroyed. That 
she was blown up before she had gained her sta- 
tion is certain, by which the service has lost three 
very gallant officers. Captain Somers, and Lieu- 
tenants Wadsworth and Israel were officers of con- 
spicuous bravery, talents and merit; they had uni- 
formly distinguished themselves in the several 
actions—were beloved and lamented by the whole 
squadron. 

September the 5th.— We were employed in sup- 
| plying the gun-boats with ammunition, &c., and 
| repairing the bomb vessels for another attack, but 
| the wind shifting to the N, N. E. a heavy swell set- 
| ting on shore, and other indications of bad weather 
| determined me for greater safety to take the guus, 
| mortars, shot and shells out of the boats into the 
| Constitution and John Adams, which was accord- 
| ingly done. The weather continuing to weara 
threatening aspect until the seventh, and our am- 
munition being reduced toa quantity not more than 
| sufficient for three vessels to keep up the blockade ; 
| no intelligence of the expected reinforcement ; and 
_ the season so far advanced as to render it impru- 
| dent to hazard the gun-boats any longer on the 

station ; I gave orders for the John Adams, Syren, 
| Nautilus, Enterprise, and Scourge to take the 
| bombs and gun-boats in tow, and proceed to Sy- 
| racuse with them, the Argus and Vixen to remain 
| with the Constitution to keep up the blockade. 
| September the 10th.—The United States ship 
| President, Commodore Barron, and Cunstellation, 
| Captain Campbell, hove in sight and soon joined 
company, when the command of the squadron was 
| surrendered to Commodore Barron, with the usual 
| ceremony. I continued in company with the 
squadron until the twelfth, when three strange 
ships came in sight standing direct for Tripoli. 
Chase was given and two of them boarded and 
taken possession of by the Constitution, the Pre- 
sident in company, about four leagues from T'rip- 
oli, but not more than five miles from the land ; 
while the Constellation and Argus were in chase 
of the third. The two boarded by the Constitu- 
tion were loaded with about sixteen thousand 
bushels of wheat. Tripoli is in a state of starva- 
tion, and there can be no doubt but those cargoes 
Were meant as a supply and relief to our enemies. 

Considering the season too far advanced and 
weather too uncertain to hazard any further opera 
tionsagainst T'ripoliat present, Commodore Barron 
determined that the prizes should be sent to Malta, 
under convoy of the Constitution, it being neces 
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sary she should go into port to be recaulked and | 
refitted. I notified Commodore Barron that it} 
was my wish to return to the United States in the | 
frigate John Adams Captain Chauncey; this | 
readily and in the handsomest manner met his ac- | 
quiescence. [ shall accordingly return in that | 
ship. 


The service in this quarter cannot suffer from | 
this arrangement, as Captain Decatur is at present | 


without a ship, and my return will immediately 
place him in the exercise of the duties attached to 
that commission, which he has so gallantly earned 


a pleasure in leaving the Constitution under the’ 


command of that officer, whose enterprising and | 


manly conduct I have often witnessed, and whose | 
merits eminently entitle him to so handsome a 
command. 

The other commanders merit the highest com- 
mendations for their prompt obedience to orders 
on all occasions, and for the zeal, spirit, and judg- 
ment which they displayed in the several attacks 


on the enemy’s shipping and batteries, as well as | 
for the general good order and discipline at all | 
times observed on board their respective vessels. | 
The officers of the squadron have conducted them- | 


selves in a most gallant and handsome manner; 
and the conduct of the different ships’ companies 
has merited my warmest approbation since I have 
had the honor to command them. 


It affords me much satisfaction to observe, that | 
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we have neither had a duel nor court martial in 
the squadron since we left the United States. 

I most sincerely regret the loss of our gallant 
countrymen who have sacrificed their lives to the 
honor of the service, and that it has not been in my 
power, consistent with the interest and expectation 
of our country, to liberate Captain Bainbridge and 
the unfortunate officers and crew of the Philadel- 
phia. Be assured, sir, I have incessantly endeav- 
ored to effect this desirable object. I have no 
doubt but my successor will be able to effect their 


| release, and establish peace on such terms as will 
and his country generously bestowed. I shall feel 


reflect the highest honor on himself and his 
country. 

September 17th.—Arrived at Malta with the 
two detained Greek vessels. We experienced very 
bad weather, but had the satisfaction to learn that 
the bombs and gun-boats had arrived safe at Sy- 
racuse the 15th instant without accident. Each 


‘of the Tripoline gun-boats which we have cap- 


tured has two brass howitzers abaft, and a hand- 
some copper gun in the bow, which carries a 29 
pound shot, is 114 feet long and weighs 6,600 
pounds, 

I send you a plan of the town and harbor of 
Tripoli, with the disposition of our squadron, and 
the enemy’s flotilla, at the time of the several at- 
tacks, with sundry other papers. 

I have the honor to be with the highest respect. 
sir, yours, &c. EDWARD PREBLE. 

Hon. Secretary Or THE Navy. 
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PUBLIC ACTS OF CONGRESS; 


PASSED AT THE SECOND SESSION OF THE EIGHTH CONGRESS, BEGUN AND HELD 
AT THE CITY OF WASHINGTON, NOVEMBER 5, 1804. 


AN ACT making a farther appropriation for carrying | 
into effect the Treaty of Amity, Commerce, and | 
Navigation, between His Britannic Majesty and the | 
United States of America. 

Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in | 
Congress assembled, That a sum not exceeding | 
seventy thousand dollars be, and the same hereby | 
is, appropriated, to be paid under the direction of 
the President of the United States, out of any | 
moneys in the Treasury, not otherwise appropri- | 
ated, for the purpose of carrying into effect the | 
seventh article of the Treaty of Amity, Com- | 
merce, and Navigation, between His Britannic 
Majesty and the United States of America. 

NATHL. MACON, 
Speaker of the House of Representatives. | 
A. BURR, | 
Vice President of the United States, and | 
President of the Senate. 
Approved, November 24, 1804. 


TH. JEFFERSON. 








An Act making an appropriation to supply a de-| 
ficiency in an appropriation for the support of Gov- | 
ernment during the present year, and making a/| 
partial appropriation for the same object during the | 
year one thousand eight hundred and five. 
_Be it enacted, §c., That to make good a defi- | 

ciency of the appropriation for the contingent ex- 

penses of both Houses of Congress, authorized by | 
the act of the fourteenth of March last, the farther 
sum of two thousand five hundred dollars be, and 
the same hereby is, appropriated. 

Sec. 2 And be it further enacted, That, to- | 


wards defraying the expense of firewood, station- | 
ery, and other contingent expenses of both Houses | 
of Congress, during the year one thousand eight | 
hundred and five, the sum of three thousand dol- | 
lars be, and the same hereby is, appropriated: | 
which several sums shall be paid and discharged 
out of the fund of six hundred thousand dollars, | 
_ Teserved by the act “making provision for the | 
debt of the United States.” 
Approved, December 6, 1804. 





An Act for the disposal of certain copies of the laws | 
of the United States. 


Be it enacted, §c., That three hundred copies | 
of the laws of the United States, which have 
been procured by the Secretary of State, in obe- 
dience to the law passed for that purpose, and 
three hundred copies of the journals of Congress, | 





which have been procured in pursuance of the 
resolution of the second of March, one thousand 
seven hundred and ninety-nine, shall be placed in 
the library of Congress. 

Sec. 2. And be it further enacted, That the 
Secretary of the Senate, for the time being, be, 
and he is hereby authorized to receive three hun- 
dred copies of the laws of the United States, out 
of the thousand copies reserved by law for the 
disposal of Congress, as soon as the same shall be 
printed after each session ; which he shall cause 
to be placed in the library, and assorted respec- 
tively with the sets of copies mentioned in the 
first section of this act; excepting only, that at 
the close of the present session, which will com- 
plete the eighth Congress, and in like manner 
after each particular session in future, which shall 
complete a Congress, he shall cause the several 
copies, reserved by him as aforesaid, for all the 


| sessions for each respective Congress, to be bound 


in one volume, making three hundred volumes 
for each Congress, as aforesaid; which he shall 
cause to be placed in the library, assorted with 
the respective sets of copies mentioned in the 
first section of this act. And the several copies 
of the laws and journals of Congress, mentioned 
in this act shall not be taken out of the library 


| except by the President and Vice President of 


the United States, and members of the Senate 
and House of Representatives for the time being. 


| And the expense of binding shall be paid, from 


time to time, out of the fund appropriated to de- 
fray the contingent expenses of both Houses of 
Congress. 

Sec. 3. And be it further enacted, That the 


| President of the Senate and Speaker of the House 


of Representatives, for the time being, be, and 
they are hereby, empowered to establish such 
regulations and restrictions in relation to the 
copies of the laws and journals of Congress, di- 
rected by this act to be placed in the library, as 
to them shall seem proper, and from time to time 
to alter and amend the same: Provided, That no 
regulation nor restriction shall be valid, which is 
repugnant to the provisions contained in this act. 

Sec. 4. And be it further enacted, That to 
make up the deficiency of the appropriation here- 


_tofore made, for the purchase of four hundred 


copies of the laws of the United States, the sum 
of eleven hundred and forty-four dollars be, and 
the same is hereby appropriated, payable out of 
any money in the Treasury, not otherwise appro- 
priated. 

Approved, January 2, 1805. 
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An Act concerning drawbacks on goods, wares, and | same powers, perform the same duties, and re- 


merchandise. 

Be it enacted, §c., That so much of the sixth 
section of the act, entitled “An act for laying and 
collecting duties on imports and tonnage within 
the territory ceded to the United States by the 
Treaty of the thirtieth of April, one thousand 
eight hundred and three, between the United 
States and the French Republic; and for other 
purposes,” as prohibits the allowance of draw- 
backs of duties on goods, wares, and merchandise, 
exported from the port of New Orleans, other 
than those imported to the same place directly 
from a foreign port or place, shall be, and the 
same is hereby, repealed. 

Sec. 2. And be it further enacted, That any 
goods, wares, or merchandise, which shall be ex- 
pervs from the United States, or the district of 

ississippi, and the manner prescribed by law, to 
any foreign port or place, situated to the west- 
ward or southward of Louisiana, shall be deemed 
and taken tc be entitled to such drawback of du- 
ties as would be allowable thereon, when export- 
ed to any other foreign port or place; anything 
in the act, entitled “An act to regulate the col- 
lection of duties on imports and tonnage,” to the 
contrary notwithstanding. 

This act shall commence and be in force from 
and after the first day of March next. 

Approved, January 5, 1805. 





An Act to divide the Indiana Territory into two sepa- 
rate Governments. 


Be it enacted, §c., That, from and after the thir- 
tieth day of June next, all that part of the Indiana 
Territory which lies north of a line drawn east 
from the southerly bend, or extreme, of Lake 
Michigan, until it shall intersect Lake Erie, and 
east of a line drawn from the said southerly bend 
through the middle of said lake to its northern 
extremity, and thence due north to the northern 
boundary of the United States, shall, for the pur- 
pose of temporary government, constitute a sepa- 
rate Territory, and be called Michigan. 

Sec. 3. And be it further enacted, That there 
shall be established within the said Territory, a 

overnment in all respects similar to that provided 

y the ordinance of Congress, passed on the thir- 
teenth day of July, one thousand seven hundred 
and eighty-seven, for the government of the terri- 
tory Northwest of the river Ohio; and by an act 
passed on the seventh day of August, one thou- 
sand seven hundred and eighty-nine, entitled “An 
act to provide for the government of the territory 
Northwest of the river Ohio;” and the inhabi- 
tants thereof shall be entitled toand enjoy, all and 
singular, the rights, privileges, and advantages 
granted and secured to the people of the territory 
of the United States Northwest of the river Ohio 
by the said ordinance. 

Seo. 2. And be it further enacted, That the 
officers of the said Territory, who, by virtue of 
this act shall be appointed by the President of the 
United States, by and with the advice and con- 
sent of the Senate, shall respectively exercise the 


ceive for their services the same compensations 
as by the ordinance aforesaid, and the laws of the 
United States, have been provided and established 
for similar officers in the Indiana Territory ; anq 
the duties and emoluments of Superintendent of 
Indian Affairs shall be united with those of Goy- 
ernor. 

Sec. 4. And be it further enacted, That noth- 
ing in this act contained shall be construed so as 
in any manner to affect the government now in 
force in the Indiana Territory, further than to 
prohibit the exercise thereof within the said Ter- 
ritory of Michigan, from and after the aforesaid 
thirtieth day of June next. 

Sec. 5. And be it further enacted, That all 
suits, process, and proceeding, which, on the thir- 
tieth day of June next, shall be pending in the 
court of any county which shall be included with- 
in the said territory of Michigan, and also, all 
suits, process, aad proceedings, which, on the said 
thirtieth day of June next, shall be pending in the 
General Court of the Indiana Territory in con- 
sequence of any writ of removal, or order for 
trial at bar, end which had been removed from 
any of the counties included within the limits of 
the Territory of Michigan aforesaid, shall, in all 
things concerning the same, be proceeded on, and 
judgments and decrees rendered thereon, in the 
same manner as if the said Indiana Territory had 
remained undivided. 

Sec. 6. And be it further enacted, That De- 
troit shall be the seat of government of the said 
Territory until Congress shall otherwise direct. 

Approved, January 11, 1805. 





An Act declaring Cambridge, in the State of Massa- 
chusetts, to be a port of delivery. 

Be it enacted, &c., That the town, or landing- 
place of Cambridge, in the State of Massachu- 
setts, shall be a port of delivery, to be annexed to 
the district of Boston and Charlestown, and shall 


be subject to the same regulations as other ports of 


delivery in the United States. 
Approved, January 11, 1805. 





An Act authorizing the Corporation of Georgetown to 
make a dam or causeway from Mason’s Island to the 
western shore of the river Potomac. 


Be it enacted, §c.. That the corporation of 


Georgetown have power to levy a tax, not ex- 
ceeding one per cent. per annum, on the reai 
property in said town, and its additions within 
the jurisdiction of the said corporation, for the 
purpose of defraying the expense of erecting 4 
dam or causeway across that arm of the river 
Potomac which passes between Mason’s Island 
and the western shore of the said river; that the 
same shall not be erected until the consent of the 
proprietor or proprietors of the island, and of the 
western shore of the river opposite thereto, shail 
be first obtained. The power hereby granted to 
the said corporation of levying an extra tax, to 
cease and determine when the object for which 
it is granted shall be completely effected. 
Approved, January 19, 1805. 
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An Act making appropriations for the support of the 
Navy of the United States during the year one thou- 
sand eight hundred and five. 


Be it enacted, §c., That for defraying the ex- 
penses of the Navy of the United States during 
the vear one thousand eight hundred and five, the 
following sums be and the same are hereby ap- 
propriated, that is to say: 

For the pay and subsistence of the officers, and 
the pay of the seamen, four hundred and fifteen 
thousand five hundred and seventy-eight dollars. 

For provisions, two hundred and twenty-seven 
thousand seven hundred and eighty-six dollars 
and forty cents. 

For medicine, instruments, hospital stores, and 
all expenses on account of the sick, ten thousand 
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An Act making an appropriation for completing the 
south wing of the Capitol, at the City of Washing- 
ton, and for other purposes. 

Be it enacted, §c., That a sum not exceeding 


| one hundred and ten thousand dollars, shall be, 


| 
{ 











seven hundred and fifty dollars. 


For repairs of vessels, store rent, and other con- | 


tingent expenses, four hundred and eleven thou- | 
sand nine hundred and fifty-one dollars and two | 


cents. 

For the pay and subsistence of the marine corps, 
including provisions for those on shore, and forage | 
for the staff, eighty-two thousand five hundred | 
and ninety-three dollars and sixty cents. 

For clothing for the same, sixteen thousand | 
five hundred and thirty-six dollars, and ninety- | 
eight cents. 

For military stores for the same, one thousand 
six hundred and thirty-five dollars. 

For medicine, medical services, hospital stores, 
and all expenses on account of the sick belonging 
to the marine corps, one thousand two hundred 
and fifty dollars. 

For quarter-master’s and barrack-master’s stores, 





officers’ travelling expenses, armorers’ and carpen- 


ters’ bills, fuel, premium for enlisting, music, and 
other contingent expenses, eight thousand four 
hundred and nineteen dollars. 

For the expense of navy yards docks, and other 
improvements, the pay of superintendents, store- 
keepers, clerks, and laborers, sixty thousand dol- 
lars. 

For completing the marine barracks at the City | 
of Washington, three thousand five hundred dol- 
lars. 


Sec. 2, And be it further enacted, That the 
several sums herein specifically appropriated, and 
amounting altogether to the sum of one million 


two hundred and forty thousand dollars, shall be | 
paid, first, out of the moneys accruing at the end | 





of the year one thousand eight hundred and five 
from the duties laid by the act passed on the 
twenty-fifth day of March, one thousand eight 
hundred and four, entitled “An act further to pro- 
tect the commerce and seamen of the United 
States against the Barbary Powers,” provided, 


said duties shall not exceed five hundred and 


and the same is hereby, appropriated, to be ap- 
plied under the direction of the President of the 
United States, towards completing the south wing 
of the Capitol, at the City of Washington. 

Sec. 2. And be it further enacted, That a sum 
not exceeding twenty thousand dollars shall be, 
and the same hereby is, appropriated, to be applied 
under the direction of the President of the Uni- 
ted States, to such necessary alterations and re- 
pairs as he may deem requisite in the north wing 
of the Capitol, and other public buildings at the 
City of Washington; which said sums shall be 
paid out of any moneys in the Treasury, not other- 
wise appropriated. 

Approved, January 25, 1805. 





An Act to provide for completing the valuation of 
lands and dwelling-houses, and the enumeration of 
slaves, in South Carolina, and for other purposes. 
Be it enacted, &c., That the Secretary of the 

Treasury be, and he is, hereby authorized and di- 

rected to employ clerks, for such compensation as 

he shall judge reasonable, to complete, register, 
and record, under the direction of the supervisor 
of the district of South Carolina, the lists and 
abstracts of the valuation of lands and dwelling- 
houses, and of the enumeration of slaves within 
the State of South Carolina; and under the direc- 
tion of the supervisor aforesaid, to add to, or to 
deduct from the valuations aforesaid, of each indi- 
vidual, such a rate per centum as has been deter- 
mined by the commissioners appointed for the 
said State, under the act, entitled “ An act to pro- 
vide for the valuation of lands and dwelling- 


| houses, and the enumeration of slaves within the 
| United States,” agreeably to the provisions of the 
| said act, of the act entitled “An act supplemen- 


tary to the act entitled ‘An act to provide for the 
valuation of lands and dwelling-houses, and the 
enumeraticn of slaves within the United States,” 
and of the act entitled “An act to provide for 
equalizing the valuation of unseated lands:” 
which lists and abstracts, thus completed in con- 
formity with the revisions and equalizations made 
by the commissioners aforesaid, shall have the 
same force and effect as if they had been com- 


| pleted, registered, and recorded, under the direc- 


| tion of the commissioners aforesaid, agreeably to 


the provisions of the above-mentioned acts. The 
supervisor aforesaid shall be aliowed, in addition 


| to his annual compensation, at the rate of three 


ninety thousand dollars; secondly, out of any bal- | 
ance remaining unexpended of former appropria- | 


tions for the support of the Navy, and lastly, out 
of any moneys in the Treasury, not otherwise 
appropriated. 


Approved, January 25, 1805. 


dollars per diem, for each and every day em- 
that the sum to be paid from the proceeds of the | 


ployed by him, in completing or superintending 
the completion of the lists and abstracts afore- 
said: Provided, That the whole amount of the 
said additional allowance shall not exceed five 
hundred dollars; and the said allowance, as well 
as the compensation of the clerks employed by 
virtue of this section, shall be paid out of the 
moneys appropriated, or which may hereafter be 


































































































































































1663 APPENDIX. 1664 





ee 
Sees 


Public Acts of Congress. 





appropriated for defraying the expenses incident 
to the valuation of houses and lands, and the enu- 
meration of slaves within the United States. 

Sec. 2. And be it further enacted, That the 
agevaiens of the district of South Carolina be, 
and he is hereby, authorized and directed, as soon 
as the assessment of the direct tax to be levied 
and collected in the State of South Carolina, by 
virtue of the act, entitled “An act to lay and col- 
lect a direct tax within the United States,” shall 
have been completed, to appoint for the whole of 
the said State, one or more surveyors of the rev- 
enue, who shall be authorized to make out the 
lists containing the sums payable, according to 
such assessment, for every dwelling-house, tract, 
or lot of land and slave within the said State. 
Which lists shall have the same force and effect, 
as if they had been made for each assessment dis- 
trict, by a distinct surveyor of the revenue; the 
surveyor or surveyors of the revenue, thus ap- 
pointed for the whole State of South Carolina, 
shall likewise perform all the other duties, exer- 
cise all the powers, and receive the same compen- 
sation, which by virtue of the provisions still in 
force in any former act or acts, were directed to 
be performed, exercised, and received by the sur- 
veyors of the revenue for the several assessment 
districts; and so much of any act, or acts, as di- 
rected the appointment of one surveyor of the 
revenue for each assessment district, is, so far as 
relates to the State of South Carolina, hereby 
repealed. 

Sec. 3. And be it further enacted, That the 
several supervisors, or officers acting as supervi- 
sors, may, With the approbation of the Secretary 
of the Treasury, unite, whenever such measure 
shall be thought expedient for the better collection 
of the direct tax, two or more assessment districts 
into one district, and appoint only one collector 
of the said tax for the assessment districts, thus 
united; anything in any former act or acts to the 
contrary notwithstanding. ; 

Sec. 4. And be it further enacted, That the 
accounting officers of the Treasury be, and they 
are hereby, authorized to settle the accounts of 
any of the commissioners or assessors employed 
in making the valuations and enumerations above 
mentioned, in the State of South Carolina, al- 
though the same may not have been presented to, 
and certified by the commissioners aforesaid, in 
conformity with the provisions of the act, enti- 
tled “An act to provide for the valuation of lands 
aud dwelling-houses, and the enumeration of 
slaves within the United States.” 

Sec. 5. And be it further enacted, That any of 
the commissioners aforesaid, who shall, on the re- 
quest of the Secretary of the Treasury, attend for 
the purpose of assisting the supervisor of the dis 
trict of South Carolina, in completing the lists 
and abstracts of the valuations, and enumerations 
in the manner provided by the first section of this 
act, shall be allowed the same rate of compensa- 
tion, as is provided by law for attending a meet- 
ing of the board of commissioners. 

Sec. 6. And be it further enacted, That a sum 
not exceeding thirteen thousand five hundred and 


ninety-three dollars, and twenty-three cents, to be 


paid out of any moneys in the Treasury, not oth- 
erwise appropriated, be, and the same is hereby 
appropriated. for defraying the further expenses 
incident to the valuation of houses and lands, and 
the enumeration of slaves within the United 
States. 

Approved, January 30, 1805. 





An Act concerning the mode of Surveying the Public 
Lands of the United States. 


Be it enacted, §c., That the surveyor general 
shall cause all those lands north of the river Ohio, 
which by virtue of the act, entitled “An act pro- 
viding for the sale of the lands of the United 
States, in the Territory northwest of the river 
Ohio, and above the mouth of the Kentucky riy- 
er,’ were subdivided by running through the 
townships parallel lines each way, at the end of 
every two miles, and by marking a corner on 
each of the said lines, at the end of every mile; 
to be subdivided into sections by running straight 
lines from the mile corners thus marked to the 
upposite corresponding corners, and by marking 
on each of the said lines intermediate corners, as 
nearly as possible equidistant from the corners 
of the sections on the same. And the said sur- 
veyor general shall also cause the boundaries of 
all the half sections, which had been purchased 
previous to the first day of July last, and on 
which the surveying fees had been paid according 
to law by the purchaser, to be surveyed and 
marked by running straight lines from the half 
mile corners heretofore marked to the opposite 
corresponding corners; and intermediate corners 
shall, at the same time, be marked on each of the 
said dividing lines, as nearly as possible equidis- 
tant from the corners of the half section on the 
same line: Provided, That the whole expense of 
surveying and marking the lines shall not exceed 
three dollars for every mile which has not yet 
been surveyed, and which shall be actually run, 
surveyed, and marked by virtue of this section. 
And the expense of making the subdivisions, di- 
rected by this section, shall be defrayed out of 
the moneys appropriated, or which may be here- 
after appropriated, for completing the surveys o! 
the public lands of the United States. 

Sec. 2. And be it further enacted, That the 
boundaries and contents of the several sections, 
half sections, and quarter sections of the public 
lands of the United States, shall be ascertained 
in conformity with the following principles, any 
act or acts to the contrary notwithstanding: 

Ist. All the corners marked in the surveys, re- 
turned by the surveyor general, or by the surveyor 
of the land south of the State of Tennessee, re- 
spectively, shall be established as the proper cor- 
ners of sections, or subdivisions of sections, whic! 
they were intended to designate; and the corners 
of half and quarter sections, not marked on the 
said surveys, shall be placed as nearly as possible 
equidistant from those two corners which stand 
on the same line. 

2d. The boundary lines, actually run and mark- 
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ral, or by the surveyor of the land south of the 
State of Tennessee, respectively, shall be estab- 
lished as the proper boundary lines of the sections, 
or subdivisions, for which they were intended, 
and the length of such lines, as returned by either 
of the surveyors aforesaid, shall be held and con- 
sidered as the true length thereof. And the boun- 
dary lines, which shall not have been actually 
run, and marked as aforesaid, shall be ascertained, 
by running straight lines from the established 
corners to the opposite corresponding corners; 
but in those portions of the fractional townships, 
when no such opposite corresponding corners 
have been or can be fixed, the said boundary lines 
shall be ascertained by running from the estab- 
lished corners, due north and south, or east and 
west lines, as the case may be, to the water course, 
Indian boundary line, or other external boundary 
of such fractional township. 

3d. Each section, or subdivision of section, the 
contents whereof shall have been, or, by virtue of 
the first section of this act, shall be returned by 
the surveyor general, or by the surveyor of the 
public lands south of the State of Tennessee, re- 
spectively, shall be held and considered as con- 
taining the exact quantity, expressed in such re- 
turn or returns: and the half sections and quarter 
sections, the contents whereof shall not have been 
thus returned, shall be held and considered as con- 
taining the one half, or the one fourth part, re- 
spectively, of the returned contents of the section 
of which they make a part. 

Sec. 3. And be it further enacted, That so 
much of the act, entitled “An act making provi- 
sion for the disposal of the lands in the Indiana 
Territory, and for other purposes,” as provides the 
mode of ascertaining the true contents of sections 
or subdivisions of sections, and prevents the issue 
of final certificates, unless the said contents shall 
have been ascertained and a plot, certified by the 
district surveyor, lodged with the register, be, and 
the same is hereby, repealed. 

Approved, February 11, 1805. 





An Act for carrying into more complete effect the 
tenth article of the Treaty of Friendship, Limits, and 
Navigation, with Spain. 


Be it enacted, §c., That whenever any Spanish 
vessel shall arrive in distress, in any port of the 
United States, having been damaged on the coasts, 
or within the limits of the United States, and her 
cargo shall have been unladen, in conformity with 
the provisions of the sixteenth section of the act, 
entitled “An act to regulate the collection of du- 
ties on imports and tonnage,” the said cargo, or 
any part thereof, may, if the said ship or vessel 
should be condemned, as not seaworthy, or be 
deemed incapable of performing her original voy- 
age, afterwards be reladen on board any other 
vessel or vessels, under the inspection of the offi- 
cer who superintended the landing thereof, or 
other proper person. And no duties, charges, or 
fees, whatever, shall be paid on such part of the 
cargo, as may be reladed and carried away, 
8th Con. 2d Szes,—53 
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ed in the surveys returned by the surveyor gene-| either in the vessel in which it was originally 


imported, or in any other whatever. 

Sec, 2. And be it further enacted, That the 
collector of the district of Norfolk, in Virginia, 
shall be, and he hereby is, authorized and required 
to refund to the owners or agents of the Spanish 
brigantine Nancy (which vessel arrived in dis- 
tress at that port, in the year one thousand eight 
hundred and four) the amount of the duties se- 
cured by him on such part of her cargo as was 
re-exported: Provided, That the debenture or 
debentures issued by the said collector, for the 
drawback of the duties on the exportation of the 
said cargo, shall be duly surrendered to him, and 
cancelled. 

Approved, February 14, 1805. 





An Act authorizing the Postmaster General to make a 
new contract for carrying the mail from Fayette- 
ville, in North Carolina, to Charleston, in South 
Carolina. 

Be it enacted, &c., That the Postmaster Gene- 
ral shall be, and hereby is, authorized to make a 
new contract for carrying the mail in a line of 
stages between the town of Fayetteville, in the 
State of North Carolina, and the city of Charles- 
ton, in the State of South Carolina, upon such 
terms and conditions as he may deem most con- 
ducive to the interest of the United States: Pro- 
vided, That he does not exceed the sum of four 
thousand two hundred doilars, annually, beyond 
the amount of the present contract; and that no 
contract made in virtue of this act shall extend 
beyond the time to which the present contract 
extends, 

Approved, February 14, 1805. 





An act making appropriations for the support of the 
Military Establishment of the United States, for the 
year one thousand eight hundred and five. 

Be it enacted, §c., That, for defraying the ex- 
pense of the Military Establishment of the United 
States, for the year one thousand eight hundred 
and five, for the Indian department, and for the 
expense of fortifications, arsenals, magazines, and 
armories, the following sums be, and the same here- 
by are, respectively appropriated, that is to say: 

For the pay of the army of the United States, 
three hundred and two thousand seven hundred 
and ninety-six dollars. 

For forage, four thousand four hundred and 
eighty-eight doliars. 

For the subsistence of the officers of the army 
and corps of engineers, thirty one thousand three 
hundred and twenty-nine dollars and fourteen 
cents. 

For the subsistence of non-commissioned offi- 
cers, musicians, and privates, one hundred and 
seventy nine thousand and nine dollars and sixty- 
nine cents. 

For clothing, eighty five thousand dollars. 

For bounties and premiums, fifteen thousand 
dollars. 

For medical and hospital department, twelve 
thousand dollars. 
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For camp equipage, fuel, tools, expense of trans- 
ortation, and other contingent expenses of the 
at Department, eighty-one thousand dollars. 

For fortifications, arsenals, magazines, and ar- 
mories, one hundred and thirty-three thousand 
two hundred and ninety-six dollars and eighty- 
eight cents. 

For purchasing maps, plans, books, and instru- 
ments for the War Department, and military 
pos is 5 five hundred dollars. 

For the pay and subsistence of the comman- 
dants in Louisiana, five thousand nine hundred 
and seventy one dollars and seventy-seven cents. 

For the Indian department, ninety-two thousand 
six hundred dollars. 

Sec. 2. And be it further enacted, That the 
several appropriations hereinbefore made, shall be 

aid and discharged out of any moneys in the 
reasury not otherwise appropriated, 

Approved, February 14, 1805, 
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ty-three, entitled “An act to appoint a health offi- 
cer for the port of Baltimore, in Baltimore coup- 
ty,” so far as to enable the State aforesaid to col- 
lect a duty of one per cent. per ton on all vessels 
coming into the district of Baltimore, from a for- 
eign voyage, for the purposes in said act intended, 
Sec. 2. And be it further enacted, That this 
act shall be in force for nine years from the pass- 
ing thereof, and from thence to the end of the 
next session of Congress thereafter, and no longer, 
Approved, March 1, 1805. 


















An Act to amend the act, entitled “An act further to 
amend an act, entitled ‘An act to lay and collect a 
direct tax within the United States.” 

Be it enacted, §c., That the supervisor of the 
district of Kentucky is hereby allowed the further 
time of three months from the end of two years 
after the completion of the sales of land within 
his district, for the payment of the direct tax, to 
perform the several duties enjoined by the fourth 
section of the act, entitled “An act further to 
amend the act, entitled ‘An act to lay and collect 
a direct tax within the United States,” anything 
in the said act to the contrary notwithstanding, 

Approved, March 1, 1805. 





An Act supplementary to the act, entitled “An act to 
regulate the collection of duties on imports and 
tonnage.’ 


Be it enacted, §c., That the same terms of 
credit which are granted by law for the payment 
of duties on articles the produce of the West In- 
dies, and no other, shall be allowed on goods, 
wares, and merchandise, imported by sea into the 
United States, from all foreign ports and islands 
lying north of the equator, and situated on the 
eastern shores of America, or in its adjacent seas, 
bays, and gulfs. 

Sec. 2. And be it further enacted, That it shall 
be lawful for any ship or vessel to proceed with 
any goods, wares, or merchandise, brought in her, 
and which shall, in the manifest delivered to the 
collector of the customs, be reported as destined 
or intended for any foreign port or place, from the 
district within which such ship or vessel shall 
first arrive, to such foreign port or place, without 
paying or securing the payment of any duties 
upon such goods, wares, or merchandise, as shall 
be actually re-exported in the said ship or vessel: 
Provided, That such manifest so declaring to re- 
export such goods, wares, or merchandise, shall 
be delivered to such collector within forty-eight 
hours after the arrival of such ship or vessel : And 
provided, also, That the master or commander of 
such ship or vessel shall give bond as required by 
the thirty-second section of the act, entitled “An 
act to regulate the collection of duties on imports 
and tonnage.” 

Approved, February 22, 1805. 


An act to continue in force “An act declaring the con- 
sent of Congress to an act of the State of Maryland, 
passed the twenty-eighth day of December, one thou- 
sand seven hundred and ninety-three, for the ap- 
pointment of a health officer.” 


Be it enacted, §c., That the consent of Con- 
gress be, and is hereby, granted and declared to 
the operation of an act of the General Assembly 
of Maryland, passed the twenty-eighth day of De- 
cember, one thousand seven hundred and nine- 





An Act making appropriations for the support of Gov- 
ernment for the year one thousand eight hundred 
and five. 

Be it enacted, §c., That, for the expenditure of 
the civil list in the present year, including the 
contingent expenses of the several Departments 
and officers; for the compensation of the several 
loan officers and their clerks, and for books and 
stationery for the same; for the payment of an- 
nuities and grants; for the support of the Mint 
Establishment; for the expenses of intercourse 
with foreign nations; for the support of light- 
houses, beacons, buoys, and public piers ; for de- 
fraying expenses of surveying the public lands in 
the Territories of Indiana and Mississippi; for the 
unexpended balances of former appropriations, de- 
fraying the expenses of the second census, and the 
purchase and erection of wharves and stores un- 
der the quarantine law; and for satisfying cer- 
tain miscellaneous claims, the following sums be, 
and the same hereby are, respectively, appropria- 
ted, that is to say: 

For compensations granted by law to the mem- 
bers of the Senate and House of Representatives. 
their officers and attendants, estimated for a ses- 
sion of four months anda half continuance, one 
hundred and ninety-eight thousand, nine hundred 
and sixty-five dollars. 

For the expense of firewood, stationery, print- 
ing, and all other contingent expenses of the two 
Houses of Congress, including the sum of three 
thousand dollars appropriated by the act of the 
sixth of December, one thousand eight. hundred 
and four, twenty-eight thousand dollars. 

Fur defraying the expenses incidental to dis- 
mantling the late library room of Congress, and 
fitting it up for the accommodation of the House 
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of Representatives, at the ensuing session, seven 
hundred dollars. 

For expenses of removal of the Library, and all 
other contingent expenses of the same, and Li- 


brarian’s allowance for the year one thousand eight | 


hundred and five, nine hundred dollars. 

For the expense of labelling, lettering, and 
numbering five thousand seven hundred volumes 
of laws and journals of the old Congress, direct- 
ed by the act of the present session for the dispo- 
sal of certain copies of the laws of the United 
States, to be deposited in the Library, five hun- 
dred and seventy dollars. 

For compensation to the President and Vice 
President of the United States, thirty thousand 
dollars. 

For compensation to the Secretary of State, | 
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| For expense of stationery and printing in the 
| Register’s office, (including books for the publie 
| stock and for the arrangement of the marine pa- 
| pers,) two thousand eight hundred dollars. 
For compensation to the Secretary of the Com- 
| missioners of the Sinking Fund, two hundred and 
| fifty dollars. 
| For compensation of the clerks employed for 
| the purpose of making drafts of the several sur- 
veys of land in the Territory of the United States 
Northwest of the river Ohio, and in keeping the 
books of the Treasury in relation to the sales of 
lands at the several land offices, two thousand six 
| hundred dollars. 
| For fue! and other contingent expenses of the 
| Treasury Department, four thousand dollars. 
For defraying the expenses incident to the sta- 


clerks, and persons employed in that Department, | ting and printing the public accounts for the year 
eleven thousand three hundred and sixty dollars. | one thousand eight hundred and five, one thou- 


For incidental and contingent expenses in said | 
Department, four thousand two hundred dollars. | 

For printing and distributing copies of the laws 
of the second session of the eighth Congress, and 
printing the laws in newspapers, eight thousand 
two hundred and fifty dollars. 


For printing the laws and other contingent ex- | 


penses of the government of the Indiana Territo- 
ry, in consequence of the union with it of that of 
the Territory of Louisiana, three hundred and 
fifty dollars. 


For special messengers charged with despatch- | 


es, two thousand dollars. 

For compensation to the Secretary of the Treas- 
ury, clerks, and persons employed in his office, 
including those engaged on the business belong- 
ing to the late office of the Commissioner of the 
Revenue, thirteen thousand four hundred and 
forty-nine dollars and eighty-one cents. 


For expenses of translating foreign languages; | 
allowance to the person employed in receiving | 
and transmitting passports and sea-letters ; sta- 


tionery and printing, one thousand dollars. 
For compensation to the Comptroller of the 


Treasury, clerks, and persons employed in his | 


office, twelve thousand nine hundred and seven- 
ty-seven dollars and eight cents. 


For expense of stationery, printing, and inci- | 
dental and contingent expenses in the Comptrel- | 


ler’s office, eight hundred dollars. 


For compensation to the Auditor of the Treas- | 
ury, clerks, and persons employed in his office, | 
twelve thousand two hundred and twenty dollars | 


and ninety-three cents. 


For expense of stationery, printing, and inci- | 
dental and contingent expenses in the office of 
the Auditor of the Treasu y, five hundred dollars. | 


For compensation to the Treasurer, clerks, and 
perers employed in his office, six thousand two 

undred and twenty-seven dollars and forty-five 
cents. 

For the expense of stationery, printing and in- 
cidental and contingent expenses in the Treas- 
urer’s office, three hundred dollars. 

For compensation to the Register of the Treas- 
ury, clerks, and persons employed in his office, 
sixteen thousand and fifty-two dollars. 


sand two hundred dollars. 
| For purchasing books, maps, and charts, for the 
| use of the Treasury Department, four hundred 
| dollars. 
| Kor compensation to a superintendent employ- 
| ed to secure the buildings and records of the Treas- 
} 5S 
| ury, during the year one thousand eight hundred 
| and five, including the expense of two watchmen, 
| and for the repair of two fire engines, buckets, 
lanterns, and other incidental expenses, one thou- 
| sand one hundred dollars. 

For the erection of a fire-proof brick building 
for the preservation of the records of the Treasu- 
| ry; the cellars in which they have hitherto been 

kept being found, from their dampness, improper 
| for that use, nine thousand dollars. 
| For compensation to the Secretary of War, 
| clerks, and persons employed in his office, eleven 
thousand two hundred and fifty dollars. 

For the expenses of fuel, stationery. printing, 
and other contingent expenses of the office of the 
Secretary of War, one thousand dollars. 

For compensation to the Accountant of the 
War Department, clerks, and persons employed 
in his office, ten thousand nine hundred and ten 
dollars. 

For contingent expenses in the office of the Ac- 
countant of the War Department, one thousand 
dollars. 

For compensation to clerks employed in the Pay- 
master’s office, one‘thousand eight hundred dollars. 

For fuel in said office, ninety dollars. 

For compensation to the Purveyor of Public 
Supplies, clerks, and persons employed in his of- 
fice, including a sum of twelve hundred dollars, 
for compensation to his clerks, in addition to the 
sum allowed by the act of the second day of 
March, one thousand seven hundred and ninety- 
nine, and for expense of stationery, store rent and 
fuel for the said office, four thousand six hundred 
dollars. 

For compensation to the Secretary of the Navy, 
clerks, and persons employed in his office, nine 
| thousand one hundred and ten dollars. 
| For expense of fuel, stationery, printing and 
other contingent expenses in the office of the Sec- 
retary of the Navy, two thousand dollars. 








: 
1 : 
i 
3 
: 
: 


1671 APPENDIX. 1672 





For compensation to the Accountant of the 
Navy, clerks, and persons employed in his office, 
including the sum of one thousand one hundred 
dollars, for compensation to his clerks, in addition 
to the sum allowed by the act of the second of 
March, one thousand seven hundred and ninety- 
nine, ten thousand four hundred and ten dollars. 

For contingent expenses in the office of the Ac- 
countant of the Navy, seven hundred and fifty 
dollars. 

For compensation to the Postmaster General, 
Assistant Postmaster General, clerks, and persons 
employed in the Postmaster General’s office, in- 
cluding a sum of four thousand five hundred and 
ninety-five dollars, for compensation to his clerks, 
in addition to the sum allowed by the act of the 
second of March, one thousand seven hundred and 
ninety-nine, thirteen thousand nine hundred and 
fifty-five dollars. 

For expense of fuel, candles, house rent for the 
messenger, stationery, chests, &c., exclusive of 
expenses of prosecution, portmanteaus, mail locks, 
and other expenses incident to the Department, 
these being paid for by the Postmaster General 
= of the funds of the office, two thousand dol- 
ars. 

For compensation to the several loan officers, 
thirteen thousand two hundred and fifty dollars. 

For compensation to the clerks of the several 
Commissioners of Loans, and an allowance to 
certain loan officers, in lieu of clerk hire, and to 
defray the authorized expenses of the several loan 
offices, thirteen thousand dollars. 

For defraying the expense of clerk hire in the 
office of the Commissioner of Loans of the State 
of Pennsylvania, in consequence of the removal 
of the offices of the Treasury Department, in the 
year one thousand eight hundred, to the perma- 
nent seat of Government, two thousand dollars. 

For compensation to the Surveyor General and 
the clerks employed by him, and for expense of 
stationery and other contingencies of the Survey- 
or General’s office, three thousand two hundred 
dollars. 

For compensation to the surveyor of the lands 
south of the State of Tennessee, clerks employed 
in his office, stationery, and other contingencies, 
three thousand two hundred dollars. 

For compensation to the officers of the Mint: 

The director, two thousand dollars. 

The treasurer, one thousand two hundred dol- 
ars. 
The assayer, one thousand five hundred dol- 
ars. 

The chief coiner, one thousand five hundred 
dollars. 

The melter and refiner, one thousand five hun- 
dred dollars. 

The engraver, one thousand two hundred dol- 
ars. 

One clerk, at seven hundred dollars, 

And two, at five hundred dollars, each. 

For the wages of persons employed at the differ- 
ent branches of melting, coining, carpenters’, mill- 
wrights’, and smiths’ work, including the sum of 
eight hundred dollars per annum, allowed to an 
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assistant coiner and die forger, who also oversees 
the execution of the iron work, six thousand five 
hundred dollars. 

For the repairs of furnaces, cost of rollers and 
screws, timber, bar-iron, lead, steel, potash, and 
for all other contingencies of the Mint, two thou- 
sand nine hundred dollars. 

For compensation to the Governor, judges, sec- 
retary, and Legislative Council of the Territory of 
Orleans, nineteen thousand two hundred and forty 
dollars. 

For incidental and contingert expenses of the 
Legislative Council, and of the secretary of the 
said Territory, two thousand dollars. 

For compensation to the Governor, judges, and 
secretary of the Mississippi Territory, five thou- 
sand one hundred and fifty dollars. 

For expenses of stationery, office rent, and other 
contingent expenses in the said Territory, three 
hundred and fifty dollars. 

For compensation to the Governor, judges, and 
secretary of the Indiana Territory, five thousand 
one hundred and fifty dollars. 

For the expenses of stationery, office rent, and 
other contingent expenses in the said territory, 
three hundred and fifty dollars. . 

For the discharge of such demands against the 
United States, on account of the civil department, 
not otherwise provided for, as shall have been 
admitted in a due course of settlement at the 
Treasury, and which are of a nature, according to 
the usage thereof, to require payment in specie, 
two thousand dollars. 

For additional compensation to the clerks of 
the several Departments of State, Treasury, War, 
and Navy, and of the General Post Office, not ex- 
ceeding, for each department respectively, fifteen 
per centum in addition to the sums allowed by 
the act, entitled “ An act to regulate and fix the 
compensation of clerks,” eleven thousand eight 
hundred and eighty-five dollars. 

For compensation granted by law to the Chief 
Justice, associate judges, and district judges of the 
United States, including the chief justice and two 
associate judges of the District of Columbia, and 
to the Attorney General, fifty-five thousand nine 
hundred dollars. 

For the like compensation granted to the sev- 
eral district attorneys of the United States, three 
thousand four hundred dollars. 

For compensation to the marshals of the dis- 
tricts of Maine, New Hampshire, Vermont, Ken- 
tucky, Ohio, East and West Tennessee, and Or- 
leans, one thousand six hundred dollars. 

For defraying the expenses of the supreme, 
circuit, and district courts of the United States. 
including the District of Columbia, and of jurors 

and witnesses, in aid of the funds arising from 
| anes. forfeitures, and penalties, and likewise for 
defraying the expense of prosecution for offences 
against the United States, and for safe-keeping 0! 
prisoners, forty thousand dollars. 
For the payment of sundry pensions granted by 
the late Government, nine hundred dollars. 
For the payment of an annuity granted to the 
children of the late Colonel John Harding and 
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Major Alexander Trueman, by an act of Con- 
gress, passed the fourteenth of May, one thousand 
eight hundred, six hundred dollars. 

For the payment of the annual allowance to 
the invalid pensioners of the United States, from 
the fifth of March, one thousand eight hundred 
and six, ninety-eight thousand dollars. 

For the maintenance and support of light- 
houses, beacons, buoys, and public piers, and stake- 
age of channels, bars, and shoals, and certain con- 
tingent expenses, one hundred and fifteen thou- 
sand two hundred and nine dollars and thirty-six 
cents. 

For fixing buoys in Long Island sound, in addi- 
tion to the sums heretofore appropriated for that 
object, three thousand dollars. 

For erecting beacons in the harbor of New 
York, in addition to the sums heretofore appro- 
priated for that object, six thousand dollars. 

For erecting a beacon and placing buoys near 
the entrance of Savannah river, being an expense 
incurred under the act of the sixteenth day of 
July, one thousand seven hundred and ninety- 
eight, (the balance of a former appropriation for 
the same object, having been carried to the credit 
of the surplus fund,) two thousand four hundred 
and ninety-four dollars and eighty-nine cents. 

For reviving so much of unexpended balances 
of appropriations granted by an act passed the 
sixth of April, one thousand eight hundred and 
two, and which have been carried to the surplus 
fund, to wit: 

For erecting public piers in the river Delaware, 
five thousand eight hundred and eighty-eight dol- 
lars and seventy-nine cents. 

For erecting certain light-houses, and fixing 
buoys in Long Island sound, nine thousand six 
hundred and seventy-eight dollars and thirty-eight 
cents. 

And for building a light-house on Cumberland 
South Point, four thousand dollars. 

For completing the light-house at the mouth 
of the Mississippi, and the light-house at or near 
the pitch of Cape Lookout, in addition to the sum 
heretofore appropriated to those objects, by the 
act of the twenty-sixth of March, one thousand 
eight hundred and four, twenty thousand dollars. 

Towards completing the surveys of public 
lands in the State of Ohio, and in the Indiana 
and Mississippi Territories, forty thousand dol- 
lars. 

For the discharge of such miscellaneous claims 
against the United States, not otherwise provided 
for, as shall have been admitted in due course of 
settlement at the Treasury, and which are of a 
nature, according to the usage thereof, to require 
payment in specie, four thousand dollars. 

For defraying certain expenses heretofore in- 
curred in the War and Navy Departments, and 
which, in due course of settlement in those de- 
partments, have been adjusted, and cannot be dis- 
charged out of any existing appropriation, twenty 
thousand dollars. 

For the expense of taking the second census of 
the inhabitants of the United States, being the 
balance of a former appropriation carried to the 
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surplus fund, fourteen thousand one hundred and 
sixty-two dollars and seventy-seven cents. 

For the expense of wharves and stores for quar- 
antine ships and vessels, being the balance of a 
former appropriation carried to the credit of the 
surplus fund, seventeen thousand one hundred and 
forty-three dollars and one cent. 

For the expense of returning the votes for 
President and Vice President of the United States 
for the term commencing the fourth day of March, 
one thousand eight hundred and five, one thou- 
sand six hundred and twenty-four dollars. 

For defraying the contingent expenses of Gov- 
ernment, (the unexpended balance of a former 
appropriation for the same object, being carried 
to the credit of the surplus fund.) twenty thou- 
sand dollars. 

For expenses of intercourse with foreign na- 
tions, fifty-seven thousand and fifty dollars. 

For the expenses of the intercourse between 
the United States and the Barbary Powers, in- 
cluding the compensation of the Consuls at Al- 
giers, Morocco, Tunis, and Tripoli, sixty-three 
thousand five hundred dollars. 

For the contingent expenses of intercourse with 
the Barbary Powers, two hundred thousand dol- 
lars. 

For the relief and protection of distressed Ame- 
rican seamen, five thousand dollars. 

For the salaries of the agents at Paris and 
Madrid, for prosecuting claims in relation to cap- 
tures, four thousand dollars. 

For payment of demands for French vessels 
and property captured, pursuant to the conven- 
tion between the United States and the French 
Republic, the balance of a former appropriation 
for the same object, by the act of the third of April, 
one thousand eight hundred and two, having been 
carried to the surplus fund, twenty-one thousand 
dollars. 

Sec. 2. And be it further enacted, That the 
several appropriations, hereinbefore made, shall 
be paid and discharged out of the fund of six hun- 
dred thousand dollars, reserved by the act “ mak- 
ing provision for the debt of the United States,” 
and out of the moneys in the Treasury, not other- 
wise appropriated. 

Approved, March 1, 1805. 


An Act further providing for the government of the Ter- 
ritory of Orleans. 

Be it enacted, &c., That the President of the 
United States be, and he is hereby, authorized to 
establish within the Territory of Orleans, a govern- 
ment in all respects similar, (except as is herein 
otherwise provided,) to that now exercised in the 
Mississippi Territory ; and shall, in the recess of 
the Senate, but to be nominated at their next meet- 
ing, for their advice and consent, appoint all the 
officers necessary therein, in conformity with the 
ordinance of Congress, made on the thirteenth 
day of July, one thousand seven hundred and eighty- 
seven ; and that from and after the establishment 
of the said government, the inhabitants of the 
Territory of Orleans, shall be entitled to and enjoy 
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all the rights, privileges, and advantages secured! Sec. 7. And be it further enacted, That when. 
by the said ordinance, and now enjoyed by the | everit shall be ascertained by anactual census, o; 
people of the Mississippi Territory. | enumeration of the inhabitants of the Territory 
Sec. 2. And be it further enacted, Thatso much | of Orleans, taken by proper authority, that the 
of the said ordinance of Congress, as relates to the | number of free inhabitants included therein shall 
organization of a General Assembly,and prescribes | amount to sixty thousand, they shall thereupon be 
the powers thereof, shall, from and after the fourth | authorized toforns forthemselvesa constitution and 
day of July next, be in force in the said Territory | State government, and be admitted into the Union 
of Orleans; and in order to carry the same into | upon the footing of the original States, in all ye- 
operation, the Governor of the said Territory shall | spects whatever, conformably to the provisions of 
cause to be elected twenty-five representatives, for | the third article of the treaty concluded at Paris, 
which purpose he shall lay off the said Territory | on the thirteenth of April, one thousand eight hun- 
into convenient election districts, on or before tlic | dred and three, between the United States and the 
first Monday of October next, and give due notice | French Republic: Provided, That the constitu- 
thereof throughout the same; and shall appoint | tion so to be established shall be republican, and 
the most convenient time and place within each | not inconsistent with the constitution of the Uni- 
of the said districts, for holding the elections: and | ted States, nor inconsistent with the ordinance of 
shall nominate a proper officer or officers to preside | the late Congress, passed the thirteenth day of 
at and conduct the same, and to return to him the | July,onethousandseven hundred and eighty-seven, 
names of the persons who may have been duly | so far as the same is made applicable to the ter- 
elected. All subsequent elections shall be regu- | ritorial government hereby authorized to be estab- 
lated by the Legislature; and the number of rep- | lished: Provided, however, That Congress shall be 
resentatives shall be determined, and the appor | at liberty, at any time prior to the admission of 
tionment made, in the manner prescribed by the | the inhabitants of the said Territory to the right 
said ordinance. of a separate State, to alter the boundaries thereof 
Sec. 3. And be it further enacted, That the | as they may judge proper: Excep! only, That no 
representatives to be chosen as aforesaid shall be | alteration shall be made, which shall procrastinate 
convened by the Governor, in the city of Orleans, | the period for the admission of the inhabitants 
on the first Monday in November next; and the | thereof to the rights of a State government ac- 
first General Assembly shall be convened by the | cording to the provision of this act. 
Governor as soon as may be convenient, at the city Sec. 8. And be it further enacted, That so much 
of Orleans, after the members of the Legislative | of anact, entitled “An act erecting Louisiana into 
Council shall be appointed and commissioned ; | two territories, and providing for the temporary 
and the Gereral Assembly shall meet, at least once government thereof,” as is repugnant with this act, 
in every year, and such meeting shall be on the shall, from and after the first Monday of Novem- 





first Monday in December, annually, unless they | bernext, be repealed. And the residue of the said 
shall, by law, appoint a different day. Neither | act shall continue in full force until repealed, any- 
house, during the session, shall, without the con- | thing in the sixteenth section of the said act to 
sent of the other, adjourn for more than three days, | the contrary notwithstanding. 

nor to any other place than that inwhich thetwo| Approved, March 2, 1805. 

branches are sitting. 

Sec. 4. And be it further enacted, That the 
laws in force in the said Territory, at the com- | An Act further to amend an act, entitled “An act reg- 
mencement of this act, and not inconsistent with | ulating the grants of land, and providing for the 
the provisions thereof, shall continue in force, until | disposal of the lands of the United States south oi 
altered, modified, or repealed by the Legislature. the State of Tennessee.” 

Sec. 5. And be it further enacted, That the | Be it enacted, &c., That persons who may have 
second paragraph of the said ordinance, which | obtained or shall obtain certificates from the Board 
regulates the descent and distribution of estates; of Commissioners appointed to ascertain the 
and also the sixth article of compact which is an- | claims to lands in the Mississippi Territory, shall 
nexed to, and makes part of said ordinance, are | be allowed three months after the respective date 
hereby declared not to extend to, but are excluded | of such certificates, for entering the same with 
from all operation within the said Territory of | the register of the proper land office: and certifi- 
Orleans. cates thus entered shall have the same force and 

Sec. 6. And be it further enacted, That the | effect as if they had been duly entered with the 
Governor, secretary, and judges, to be appointed | said register, on or before the first day of January, 
be viftue of this act, shall be severally allowed the | one thousand eight hundred and five. 
same compensation which is now allowed to the| Sec. 2. And be it further enacted, That the 
Governor, secretary, and judges, of the Territory | Commissioners appointed to ascertain the claims 
of Orleans. And all the additional officers au- | to land in the above-mentioned Territory, east 
thorized by this act, shall respectively receive the | of Pearl river, shall be authorized to grant cer- 
same compensation for their services, as are by | tificates for lands lying in the island known by 
lawestablished for similar offices in the Mississippi | the name of Nannee Hubba, formed by the cut- 
Territory, to be paid quarter yearly out of the | off of the river Tombigbee and Alabamaha; and 
revenues of impost and tonnage accruiug within | persons having claims for lands lying either 10 
the said Territory of Orleans. said island or east of the Tombigbee and Alaba- 
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maha rivers, shall be permitted to file the same 
with the register of the land office, till the first 
day of May, one thousand eight hundred and five; 
and the Commissioners shall decide on the same 
in the same manner as if they had been presented 
before the thirty-first day of March, one thousand 
eight hundred and four. 
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during the time either of the said Governments 


had the actual possession of said Territories, any 
‘duly registered warrant, or order of survey for 
lands lying within the said Territories to which 
| the Indian title had been extinguished, and which 
were on that day actually inhabited and cultivated 
| by such person or persons, or for his or their use, 


Sec. 3. And be it further enacted, That each of | shall be confirmed in their claims to such lands, in 


the last-mentioned Commissioners shall be allow- 
ed at the rate of six dollars a day, for every day 
he shall attend subsequent to the first day of 
April, one thousand eight hundred and five: Pro- 
vided, That such additional allowance shall not 
exceed five hundred dollars for each Commis- 
sioner. 

Sec. 4. And be it further enacted, That the 
clerk of each of the Boards of Commissioners ap- 


pointed to ascertain the claims of lands in the | 
above-mentioned Territory, shall be allowed at | 


the rate of seven hundred and fifty dollars a year, 


from the time when he entered upon the duties of | 


his office to the time when the board shall ad- 
journ sine die. 

Sec. 5. And be it further enacted, That per- 
sons claiming lands in the Mississippi Territory, 
by virtue of British grants, legally and fully com- 


pleted, who may not have filed their claims with | 


the proper register of the land office, in conform- 
ity with the provisions heretofore made for that 
purpose, may, until the first day of December, one 


thousand eight hundred and five, file such claims | 


with the register of the land office west of Pearl 
river, and have the same recorded. And the said 
register shall on or before the first day of January, 
one thousand eight hundred and six, make to the 
Secretary of the Treasury a full report of all the 
British grants thus recorded ; which report shall 
immediately after be laid before Congress. The 
lands contained in such grants shall not be other- 
wise disposed of until the end of one year, after 
that time. And if any such person shall neglect 
to file such British grant, and to have the same 
recorded, in the manner and time hereby provided, 
neither such grant nor any other evidence of such 
claim, which shall not have been recorded as above 
directed, shall ever after be considered or admit- 
ted as evidence in any court of the United States, 
or against any title, legally and fully executed, 


derived from the Spanish Government; any act | 


or acts to the contrary notwithstanding. 
Approved, March 2, 1805. 


An Acct for ascertaining and adjusting the titles and 
claims to land, within the Territory of Orleans, and 
the District of Louisiana. 


Be it enacted, §c., That any person or persons, 


and the legal representatives of any person or per- | 
sons, who, on the first day of October, in the year | 
one thousand eight hundred, were resident within | 


the territories ceded by the French Republic to 
the United States, by the treaty of the thirtieth 
of April, one thousand eight hundred and three, 
and who had, prior to the said first day of Octo- 
ber, one thousand eight hundred, obtained from 
the French or Spanish Governments respectively, 


| n ° ‘ 
| the same manner as if their titles had been com- 


| pleted: Provided, however, That no such incom- 
| plete title shall be confirmed, unless the person in 
| whose name such warrant or order of survey had 
| been granted, was, at the time of its date, either 
| the head of a family, or above the age of twenty- 
| one years ; nor unless the conditions and terms on 
| which the completion of the grant might depend, 
| shall have been fulfilled. 

Sec. 2. And be wt further enacted, That to 
|every person, or to the legal representative or 
representatives of every person, who, being either 
the head of a family, or twenty-one years of age, 
had, prior to the twentieth day of December, one 
| thousand eight hundred and three, with permission 
'of the proper Spanish officer, and in conformity 

with the laws, usages, and customs of the Span- 
ish Government, made an actual settlement on a 
tract of land within the said Territories, not 
| claimed by virtue of the preceding section, or of 
any Spanish or French grant made and completed 
before the first day of October, one thousand eight 
hundred, and during the time the Government 
which made such grant had the actual possession 
of the said Territories, and who did on the said 
twentieth day of December, one thousand eight 
hundred and three, actually inhabit and cultivate 
the said tract of land; the tract of land thus in- 
| habited and cultivated shall be granted: Provid- 
| ed, however, That not more than one tract shall 
| be thus granted to any one person, and the same 
| shall not contain more than one mile square, to- 
| gether with such other and further quantity, as 
| heretofore has been allowed for the wife and fam- 
| ily of such actual settler, agreeably to the laws, 
usages, and customs, of the Spanish Government: 
Provided, also, That this donation shall not be 
| made to any person who claims any other tract of 
‘land in the said Territories by virtue of any 
| French or Spanish grant. 

Sec. 3. And be tt further enacted, That, for 

the purpose of more conveniently ascertaining the 
| titles and claims to land in the Territory ceded as 
aforesaid, the Territory of Orleans shall be laid 
| off into two districts, in such manner as the Pres- 
ident of the United States shall direct; in each 
‘of which, he shall appoint, in the recess of the 
| Senate, but who shall be nominated at their next 
meeting, for their advice and consent, a register, 
who shall receive the same annual compensation, 
give security in the same manner, and in the same 
sums, and whose duties and authorities shall in 
| every respect be the same in relation to the lands 
| which shall hereafter be disposed of at their offi- 
| ces, as are by law provided with respect to the 
| registers in the several offices established for the 
| disposal of the lands of the United States north 
| of the river Ohio, and above the mouth of Ken- 
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tucky river. The President of the United States | be in the same manner appointed for each of the 
shall likewise appoint a recorder of land titles in | districts directed by this act to be laid off in the Ter. 
the district of Louisiana, who shall give security | ritory of Orleans, shall, together with the registe; 
in the same manner, and in the same sums, and | or recorder of the district for which they may be 
shall be entitled to the same annual compensation, | appointed, be commissioners for the purpose of 
as the registers of the several land offices. ascertaining within their respective districts, the 
Sec. 4. And be it further enacted, That every | rights of persons claiming under any French oy 
erson claiming lands in the above-mentioned | Spanish grant as aforesaid, or under the two firs; 
Perriteries, by virtue of any legal French or| sections of this act. The said commissioners 
Spanish grants made and completed before the | shall, previous to their entering on the duties of 
first day of October, one thousand eight hundred, | their appointment, respectively take and subscribe 
and during the time the Government which made | the following oath or affirmation, before some 
such grant had the actual possession of the Ter-| person qualified to administer thesame: “1, — 
ritories, may, and every person claiming lands , do solemnly swear st affirm) that I will 
in the said Territories, by virtue of the two | impartially exercise and discharge the duties im- 
first sections of this act, or by virtue of any grant | posed on me by an act of Congress, entitled ‘An 
or incomplete title, bearing date subsequent to the | act for ascertaining and adjusting the titles and 
first day of October, one thousand eight hundred, | claims to land within the Territory of Orleans, 
shall, before the first day of March, one thousand | and the district of Louisiana, to the best of my 
eight hundred and six, deiiver to the register of | skill and judgment.” It shall be the duty of the 
the land office, or recorder of land titles, within | said commissioners to meet in their respective 
whose district the land may be, a notice in writing, | districts, at such place as the President shall have 
stating the nature and extent of his claims, toge- | directed therein, for the residence of the register 
ther with a plat of the tract or tracts claimed; | or recorder, on or before the first day of December 
and shall also, on or before that day, deliver to the | next, and they shall not adjourn to any other place, 
said register or recorder, for the purpose of being | nor for a longer time than three days, until the 
recorded, every grant, order of survey, deed, con- | first day of March, one thousand eight hundred and 
veyance, or other written evidence of his claim; | six, and until they shall have completed the busi- 
and the same shall be recorded by the register or | ness of their appointment. Each board, or a ma- 
recorder, or by the translator hereinafter men-| jority of each board, shall, in their respective 
tioned, in books to be kept by them for that pur- | districts, have power to hear and decide in asum- 
pose, on receiving from the parties, at the rate of | mary manner, all matters respecting such claims, 
twelve-and-a-half cents for every hundred words | also to administer oaths, to compel the attendance 
contained in such written evidence of theirclaim: | of and examine witnesses, and such other testi- 
Provided, however, That, where lands are claimed | mony as may be adduced, to demand and obtain, 
by virtue of a complete French or Spanish grant | from the proper officer and officers, all public 
as aforesaid. it shall not be necessary for the claim- | records, in which grants of land, warrants, or 
ant to have any other evidence of his claim re- | orders of survey, or any other evidence of claims 
corded, except the original grant or patent, toge- | to land, derived from either the French or Span- 
ther with the warrant or order of survey, and the | ish Governments, may have been recorded; to 
lat; but all the other conveyances or deedsshall | take transcripts of such record or records, or of 
[ deposited with the register or recorder, to be | any part thereof; to have access to all other re- 
by them laid before the commissioners hereinaf- | cords of a public nature, relative to the granting, 
ter directed to be appointed, when they shall take | sale, transfer, or titles of lands, within their re- 
the claim into consideration. And if such person | spective districts ; and to decide in a summary 
shall neglect to deliver such notice, in writing, of | way, according to justice and equity, on all claims 
his claim, together with the plat as aforesaid, or | filed with the register or recorder, in conformity 
cause to be recorded such written evidence of the | with the provisions of this act, and on all com- 
same, all his right, so far as the same is derived | plete French or Spanish grants, the evidence of 
from the two first sections of this act, shall be- | which, though not thus filed, may be found of 
come void, and forever thereafter be barred ; nor | record on the public records of such grants ; which 
shall any incomplete grant, warrant, order of sur-| decisions shall be laid before Congress in the 
vey, deed of conveyance, or other written evi-| manner hereinafter directed, and be subject to 
dence, which shall not be recorded as above | their determination thereon: Provided, however, 
directed, ever after be considered, or admitted as | That nothing in this act contained, shall be con- 
evidence in any court of the United States, | strued so as to recognise any grant or incomplete 
against any grant derived from the United States. | title, bearing date subsequent to the first day ol 
The said register and recorder shall commence | October, one thousand eight hundred, or to au- 
the duties hereby enjoined on them, on or before | thorize the commissioners aforesaid to make any 
the first day of September next, and continue to | decision thereon. The said boards respectively 
discharge the same, at such place, in their respect- | shall have power to appoint a clerk, whose duty 
ive districts, as the President of the United States | it shall be to enter in a book to be kept for that 
shall direct. purpose, full and correct minutes of their proceed: 
Sec. 5. And be it further enacted, That two | ings and decisions, together with the evidence 00 
rsons to be appointed by the President alone, | which such decisions are made, which books and 
or the district of Louisiana, and two persons, to | papers on the dissolution of the boards, shall be 
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deposited in the respective offices of the registers 
of the land offices. or of the recorder of land titles 
of the district; and the said clerk shall prepare 
two transcripts of all the decisions made by the 
commissioners in favor of the claimants to land; 
both of which shall be signed by a majority of 
the said commissioners, and one of which shall 
be transmitted to the officer exercising in the dis- 
trict the authority of Surveyor General; and the 
other to the Secretary of the Treasury. It shall 
likewise be the duty of the said commissioners, to 
make to the Secretary of the Treasury a full re- 
port of all the claims filed with the register of the 
proper land office, or recorder of land titles, as 
above directed, which may have been rejected, 
together with the substance of the evidence ad- 
duced in support thereof,and such remarks there- 
on as they may think proper; which reports, to- 
gether with the transcripts of the decisions of the 
commissioners in favor of the claimants, shall be 
laid by the Secretary of the Treasury before Con- 
gress, at their next ensuing meeting. When any 
Spanish or French grant, warrant, or order of 
survey, as aforesaid, shall be produced to either 
of the said boards, for lands, which were not at 
the date of such grant, warrant, or order of survey, 
or within one year thereafter, inhabited, culti- 
vated, or occupied, by or for the use of the grantee; 
or whenever either of the said’ boards shall not 
be satisfied that such grant, warrant, or order of 
survey, did issue at the time when the same bears 
date, but that the same is antedated or otherwise 
fraudulent; the said comfu‘ssioners shall not be 
bound to consider such grant, warrant, or order 
of survey, as conclusive evidence of the title, but 
may require such other of its validity as they 
may deem proper. Each of the commissioners, 
and clerks aforesaid shall be allowed a compen- 
sation of two thousand dollars in full for his ser- 
vices as such ; and each of the said clerks shall, 
previous to his entering on the duties of his office, 
take and subscribe the following oath or affirma- 
tion, to wit: “I, , do solemnly swear 
(or affirm) that I will truly and faithfully dis. 
charge the duties of a clerk to the board of com- 
missioners for examining the claims to land, as 
enjoined by an act of Congress, entitled ‘An act 
ascertaining and adjusting the titles and claims 
to land within the Territory of Orleaus, and the 
district of Louisiana.’ Which oath or affirma- 
tion shall be entered on the minutes of the board. 

Sec. 6. And be it further enacted, That the 
Secretary of the Treasury shall be, and he is 
hereby, authorized to employ three agents, one for 
each board and whose compensation shall not 
exceed one thousand five hundred dollars each, 
for the purpose of appearing before the commis- 
sioners in the behalf of the United States, to in- 
vestigate the claims for lands, and to oppose all 
such as said agents may deem fraudulent and 
unfounded. It shall also be the duty of the said 
agent for the district of Louisiana, to examine 
into, and investigate the titles and claims, if any 
there be, to the lead mines within the said district, 
to collect all the evidence within his power, with 











Public Acts 


SS ee — anton envctea ee — 


of Congress. 


mines, and to lay the same before the commis- 
sioners, who shall make a special report thereof, 
with their opinions thereon, to the Secretary of 
the Treasury, to be by him laid before Congress, 
at their next ensuing session. The said board of 
commissioners shall each be authorized to employ 
a translator of the Spanish and French languages, 
to assist them in the despatch of the business 
whieh may be brought before them, and for the 
nurpose of recording Spanish and French grants, 
deeds, or other evidences on the register’s books. 
The said translator shall receive for the recording 
done by him, the fees already provided by law, 
and may be allowed not exceeding fifty dollars 
for every month he shall be employed ; provided 
that the whole compensation, other than that aris- 
ing from the fees, shall not exceed six hundred 
dollars. 

Sec. 7. And be it further envcted, That the 
powers vested by law in the surveyor of the lands 
of the United States, south of the State of Ten- 
nessee, shall extend over all the public lands of 
the United States, to which the Indian title has 
been or shall hereafter be extinguished within the 
said Territory of Orleans; and it shall be the duty 
of the said surveyor to cause such of the said lands 
as the President of the United States shall ex- 
pressly direct, to be surveyed and divided, as 
nearly as the nature of the country will admit, in 
the same manner and under the same regulations 
as is provided by law, in relation to the lands of 
the United States northwest of the river Ohio, and 
above the mouth of Kentucky river. 

Sec. 8. And be it further enacted, That the lo- 
cation or locations of lands which Major General 
Lafayette is by law authorized to make on any 
lands, the property of the United States, in the 
Territory of Orleans, shall be made with the reg- 
ister or registers of the land offices established by 
this act in the said territory; the surveys thereof 
shall be executed under the authority of the sur- 
veyor of the lands of the United States south of 
Tennessee; and a patent or patents therefor shall 
issue, On presenting such surveys to the Secretary 
of the Treasury, together with a certificate of the 
proper register or registers, stating that the land is 
not righfully claimed by any other person: Pro- 
vided, That no location or survey made by virtue 
of this section, shall contain less than one thou- 
sand acres, nor include any improved lands or lots, 
salt spring, or lead mine. 

Sec. 9. And be it further enacted, That a sum 
not exceeding fifty thousand dollars, to be paid 
out of any unappropriated moneys in the Treasury, 
be, and the same is hereby appropriated for the 
purpose of carrying this act into effect. 


Approved, March 2, 1805. 


An Act to authorize the Secretary of War to issue mili- 
tary land warrants; and for other purposes. 

Be it enacted §c., That theSecretary of War 
be, and he hereby ts, authorized, from and after the 
passing of this act, to issue warrants for military 
bounty lands to the sixty-three persons who have 


respect to the claims to, and value of the said | exhibited their claims, and produced satisfactory 
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evidence to substantiate the same to the Secretary 
of War; and, also, to such persons as shall, before 
the first day of April next, produce to him satis- 
factory evidence of the validity of their claims, in 
pursuance of the act of the twenty-sixth of April, 
eighteen hundred and two, entitled “An act in ad- 
dition to an act, entitled ‘An act in addition to an 
act, regulating the grants of land appropriated for 
military services, and for the Society of the United 
Brethren for propagating the Gospel among the 
Heathen,” 

Sec. 2. And be it further enacted, That the 
holders or proprietors of the land warrants issued 
by virtue of the preceding section, shall and may 
locate their respective warrants only on any unlo- 
cated parts of the fifty quarter townships, and the 
fractional quarter townships, which had been re- 
served for original holders, by virtue of the fifth 
section of an act, entitled “An act in addition to 


an act, entitled ‘An act regulating the grants of 


land appropriated for military services, and for the 


Society of the United Brethren for propagating the | 


Gospel among the Heathen.” 

Sec. 3. And be it further enacted, That the act, 
entitled “An act in addition to an act, entitled 
‘An act in addition to an act regulating the grants 
of land appropriated for military services, and for 
the Society of the United Brethren for propaga- 
ting the Gospel among the Heathen,” approved the 
twenty-sixth day of April, eighteen hundred and 
two, be and the same is hereby continued in force 
until the first day of March, eighteen hundred and 
six. 

Approved March 2, 1805. 





An Act to amend the act, entitled “An act for the 


government and regulation of seamen in the mer- 


chants’ service.” 


Be it enacted, §-c., That all the provisions, reg- 
ulations, and penalties, which are contained in the | 
eighth section of the act, entitled “An act for the 
government and regulation of seamen in the 
merchants’ service,” so far as relates to a chest of 
medicines to be provided for vessels of one hun- 
dred and fifty tons burden, and upwards, shall be 
extended to all merchant vessels of the burden of 
seventy-five tons, or upwards, navigated with six 
persons or more, in the whole, and bound from 
the United States to any port or ports in the West 


Indies. 
Approved, March 2, 1805. 





An Act to authorize the erection of a bridge across a 
mill-pond and marsh in the Navy Yard, belonging 
to the United States, in the town of Brooklyn, in 


the State of New York. 


Be it enacted, §c., That the President of the 


United States be, and he hereby is, authorized, by 


a proper instrument in writing under his hand, in 


due form, to grant to such person or persons, or 
body corporate, by their proper name or incorpo- 


to erect a bridge across the mill-pond and marsh, 
being part of the navy yard belonging to the 
United States, in the said town of Brooklyn, and 
to maintain such bridge, under such restrictions 
and on such conditions as he shall prescribe: 
Provided, nevertheless, That if, at any future time, 
it shall appear to the President of the United 
States, that the property of the United States j; 
injured by such bridge, he may revoke the per. 
mission granted by him for erecting the same. 

And provided, also, That no toll shall be de- 
manded at any time for any article the property 
of the United States, which may be conveyed to 
or for their use, over or across the said bridge, or 
from any person or persons employed in the said 
navy yard, who may pass or repass on the said 
bridge. 

Approved, March 2, 1805. 





An Act to appropriate a sum of money for the purpose 
of building gun-boats. 

Be it enacted, §&c., That the sum of sixty thou- 
sand dollars be, and the same is hereby, appropri- 
| ated, to be paid out of any money in the Treasury, 

not otherwise appropriated, for the purpose of en- 
abling the President to cause to be built a number 
| of gun-boats, not exceeding twenty-five, for the 
better protection of the ports and harbors of the 
United States. 
Approved, March 2, 1805. 











An Act further providing for the government of the 
District of Louisiana. 
Be it enacted, ¢c., That all that part of the 
| country ceded by France to the United States, 
| under the general name of Louisiana, which bj 
an act of the last session of Congress was erected 
into a separate district, to be called the district o! 
| Louisiana, shall henceforth be known and desiz- 
nated by the name and title of the Territory o! 
Louisiana, the government whereof shall be or- 
ganized and administered as follows : 
The Executive power shall be vested in a Gov- 
ernor, who shall reside in said Territory, and hold 
pe office during the term of three years, unles: 
| sooner removed by the President of the United 
| States: He shall be commander-in-chief of the 
militia of the said Territory, superintendent ez 
officio of Indian affairs, and shall appoint and 
commission all officers in the same, below the 
rank of general officers; shall have power t 
grant pardons for offences against the same, and 
reprieves for those against the United States. 
until the decision of the President thereon shal! 
be known. 

Sec. 2. There shall be a secretary, whose com- 
mission shall continue in force for four years, U0- 
less sooner revoked by the President of the Uni- 
ted States, who shall reside in the said Territory. 
and whose duty it shall be, under the direction 0! 
the Governor, to record and preserve all the pa- 





} 


ration, as shall be authorized by an act of the Le- | pers and proceedings of the Executive, and all the 
gislature of the State of New York, to open and | acts of the Governor and of the Legislative body, 
improve a road from Brooklyn ferry, in that State, | and transmit authentic copies of the same every 
along the shore of the Wallabout, to Bushwick, | six months, to the President of the United States. 


be PSR 
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In case of a vacancy of the office of Governor, 
the government of the said Territory shall be 
exercised by the secretary. 

Sec. 3. The Legislative power shall be vested 
in the Governor and in three judges, or a majority 
of them, who shall have power to establish infe- 
rior courts in the said Territory, and prescribe 
their jurisdiction and duties, and to makeall laws 
which they may deem conducive to the good 

_ government of the inhabitants thereof: Provided, 

| however, That no law shall be valid which is 

' inconsistent with the Constitution and laws of 
the United States, or which shall lay any person 
under restraint or disability on account of his 
religious opinions, profession, or worship, in all of 
which he shall be free to maintain his own and 
not be burdened with those of another: And pro- 
vided, also, That, in all criminal prosecutions, the 
trial shall be by a jury of twelve good and law- 
ful men of the vicinage, and in all civil cases of 
the value of one hundred dollars, the trial shall 
be by jury, if either of the parties require it. And 
the Governor shall publish throughout the said 
Territory, all the laws which may be made as 
aforesaid, and shall, from time to time, report the 
same to the President of the United States, to be 
laid before Congress, which, if disapproved of by 
Congress, shall thenceforth cease and be of no 
effect. 

Sec. 4. There shall be appointed three judges, 
who shall hold their offices for the term of four 
years, who, or any two of them, shall bold annu- 
ally two courts within the said district, at such 
place as will be most convenient to the inhabit- 
ants thereof in general; shall possess the same 
jurisdiction which is possessed by the judges of 
the Indiana Territory, and shall continue in ses- 
sion until all the business depending before them 
shall be disposed of. 

Sec. 5. And be it further enacted, That for the 
more convenient distribution of justice, the pre- 
vention of crimes and injuries, and execution of 
process, criminal and civil, the Governor shal! 
proceed, from time to time, as circumstances may 
require, to lay out those parts of the Territory in 
which the Indian title shall have been extinguish- 
ed, into districts, subject to such alterations as 
may be found necessary ; and he shall appoint 
thereto such magistrates and other civil officers 
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the Governor before the President of the United 
States, or before such other person as the President 
of the United States shall authorize to administer 
the same; the secretary and judges before the 
Governor; and all other officers before such per- 
son as the Governor shall direct. 

Sec. 8. And be it further enacted, That the 
Governor, secretary, and judges, to be appointed 
by virtue of this act, and all the additional offi- 
cers authorized thereby, or by the act for erecting 
Louisiana into two Territories, and providing for 
the temporary government thereof, shall be ap- 
pointed by the President of the United States, in 
the recess of the Senate, but shall be nominated 
at their next meeting for their advice and 
consent. 

Sec. 9. And be it further enacted, That the 
laws and regulations, in force in the said district, 
at the commencement of this act, and not incon- 
sistent with the provisions thereof, shall continue 
in force, until altered, modified, or repealed by the 
Legislature. 

Sec. 10. And be it further enacted, That so 
much of an act. entitled “An act erecting Lou- 
isiana into two Territories, and providing for the 
temporary government thereof,” as is repugnant 
to this act, shall, from and after the fourth day of 
July next, be repealed ; on which said fourth day 
of July, this act shall commence and have full 
force. 

Appreved, March 3, 1805. 


An Act to amend the Charter of Georgetown. 

Be it enacted, &c., That, from and after the 
second Monday in March current, the Corporation 
of Georgetown, in the District of Columbia, shall 
be divided into two branches; the first branch to 
be composed of five members, and a recorder, and 
to be called “the Board of Aldermen ;” and the 
second branch to be composed of eleven members 
and to be called “the Board of Common Council 
men :” which said two branches shall be elected 
as hereafter particularly provided. 

Sec. 2. And be it further enacted, That, after 
the passage of this act, and before the said day 
above mentioned, the present members of the 
said corporation shall meet at their usual place 
of meeting, and then and there choose, by ballot, 


as he may deem necessary, whose several powers | from their body, five persons to compose the said 
and authorities shall be regulated and defined by | board of aldermen, which, said persons, when 


law. 


| chosen as aforesaid, shall compose the said board 


Sec. 6. And be it further enacted, That the| of aldermen, and be, and continue such, until the 


Governor, secretary, and judges, to be appointed 
by virtue of this act, shall respectively receive 
the same compensations for their services as are 
by law established for similar offices in the Indiana 

erritory, to be paid quarter-yearly out of the 
Treasury of the United States. 

Sec. 7. And be it further enacted, That the 
Governor, secretary, judges, justices of the peace, 
and all other officers, civil or military, before they 
enter upon the duties of their respective offices, 
shall take an oath, or affirmation, to support the 
Constitution of the United States, and for the 
faithful discharge of the duties of their office ; 


fourth Monday in February, one thousand eight 
hundred and six; and that the present recorder 
of the said corporation shall be the president of 
the said board of aldermen, until the time last 
aforesaid: that the other members of the said 
corporation, (except the Mayor,) shall corapose 
the said second branch, called the board of com- 
mon council men, and be and continue such, 
until the time aforesaid, and shall choose out of 
their own body, a president, to be and continue 
such until the time aforesaid; and when thus 
organized, said corporation shall have, exercise 
and possess, all the powers and rights now vested 
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in the said corporation, and to be herein and here- 
by vested in them. 

Sec. 3. And be it further enacted, That the pre- 
sent Mayor of the Corporation of Georgetown, 
shall be, and continue such, until the first Mon- 
day of January next. 

Sec. 4. And be it further enacted, That on the 
fourth Monday of February next, the free white 
male citizens of Georgetown, of full age, and hav- 
ing resided within the town aforesaid twelve 
months previously, and having paid tax to the 
corporation, shall assemble at a place to be ap- 
pointed, as hereafter directed, and then and there 
shall proceed to elect, by ballot, five fit and pro- 
per persons, citizens of the United States, and re- 
sidents of the said town one whole year next be- 
fore the said day of election, above twenty-one 
years of age, and having paid a tax to said cor- 

oration, to compose the said board of aldermen; 
and shall also, at the same time, proceed as afore- 
said, to elect eleven fit and proper persons, having 
the qualifications last aforesaid, to compose the 
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tion shall hold two sessions in each year; one ty 
commence on the first Monday in March, and the 
| other on the first Monday in December, with powe; 
| to adjourn from day to day, to be held at such 
| place as the mayor may designate, not otherwise 
provided for by ordinance: Provided, always, Tat 
the mayor shall have power, on urgent occasions. 
| to convene said corporation, on application of at 
least five members, in writing, giving reasonable 
notice of such intended meeting. 

Sec. 8. And be it further enacted, That each 
| of the said branches shall judge of the elections, 
| qualifications, and returns of its own members, ani 
| may compel the attendance of the members of 
/each branch by reasonable penalties: and either 

branch shall have power to appoint their presi- 
dent, pro tempore, in case of the absence of the 
one duly chosen, as aforesaid: any ordinance 
may originate in either branch, and no ordinance 
| shall be passed but by a majority of both branches, 
‘nor unless it shall pass both branches, during the 
| same session, and be approved of by the mayor, 





said board of common council; the said board of | who shall sign the same, unless he objects thereto, 


aldermen to continue two years, and the said 
board of common council to continue one year: 
and the said mayor, together with such other fit 
persons as shall be named and appointed by the 
said corporation, shall be judges of the election, 
and the five persons voted for as aldermen, who 
shall have the greatest number of legal votes, on 
the final casting up of the polls, shall be declared 
duly elected for the board of aldermen: and the 
eleven persons voted for as common council, who 
shall have the greatest number of legal votes upon 
the final casting up of the polls, shall be declared 
duly elected for the board of common council; 
and that the like election for aldermen be held on 
the fourth Monday in February, every two years 
thereafter ; and for the said common council, on 
the said fourth Monday in February, annually, 
forever thereafter. 


Sec. 5. And be it further enacted, That on the 


first Monday of January next, and on the same 
day, annually, forever thereafter, the said corpo- 
ration shall, by a joint ballot of the said two 
branches present, choose some fit and proper per- 
son to be mayor of the said corporation, and some 
fit and proper person, learned in the law, to be the 
recorder of the said corporation, to continue in of- 
fice one year. 

Sec. 6. And be it further enacted, That the said 
mayor, before he acts as such, and the said re- 
corder, before he acts as such, shall, respectively, 
make oath, before some justice of the peace, for 
the county of Washington aforesaid, in the pres- 
ence of both branches of the said corporation, that 
he will well and faithfully discharge the several 
and respective duties of his office ; and that each 
member of the said two branches shall, before he 
acts as such, in the presence of the corporation, 
take an oath to discharge the duties and trust re- 
posed in him, with integrity and fidelity. 

Sec. 7. And be it further enacted, That four 
members of the board of aldermen, and seven 
members of the board of common council, shall 


| within forty-eight hours from the time the same 
|is presented to him for signature; if he does so 
| object, he shall immediately return the same to the 
| sald corporation, with his objections, in writing, and 
| if, on reconsideration, two thirds of each branch of 
| the corporation shall be of opinion that the said 
| law ought to be passed, it shall, notwithstanding 
| the objections of the mayor, become a law; an( 
| he shall sign the same; if the said mayor shall 
| not return his objections to the same, to the said 
corporation, within the time aforesaid, it shall be- 
| come a law, and shall be signed by him: the clerk 
of the corporation shall record, in a book to be 
| kept by him for that purpose, all the laws and re- 
solutions which shall be passed as aforesaid, aud 
| deliver a copy of them to the public printer, to be 
printed by him for the use of the people. 

Sec. 9. And be it further enacted, ‘That in case 
the aldermen composing the first branch, shall at 
/at any time, on any question before them, be 
equally divided, the recorder shall have the cast- 
ing vote, and determine such question to the same 
effect as if the same had been determined bya 
majority of the aldermen present; and similar 
| power is hereby given to the president of the sec- 
|ond branch in case of an equal division in that 
| body. 
| Sec. 10. And beit further enacted, That it shall 
| be the duty of the mayor to see that the laws ol 
the corporation be duly executed, and to report the 
negligence or misconduct of any officer to the said 
corporation, who, on satisfactory proof thereol, 
may remove from office the said delinquent, or 
take such other measures thereupon as shall be 
just and lawful; he shall lay before the said cor- 
poration, from time to time, in writing, such al- 
terations in the laws of the said corporation as he 
shall deem necessary and proper; he shall have 
| and exercise the powers of a justice of the peace 
in the said town, and shall receive for his services, 
annually, a just and reasonable compensation, (0 
be allowed and fixed by the said corporation. No 








form a quorum to do business ; the said corpora- | person shall be eligible to the said office of mayo! 
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unless a citizen of the United States, of the age of 
thirty years, a resident of the said town for five 
years then last past, and unless he shall have paid 
a tax to said corporation. 

See. 11. And be it further enacted, That in case 
of a vacancy in either branch of the said corpo- 
ration, by death, removal, or otherwise, of either 
of the members, a fit person or persons, qualified 
as aforesaid, shall be elected by the people, in the 
manner aforesaid, to fill such vacancy immedi- 
ately thereafter; the mayor giving, however, at 
least five days’ notice of such election; and in 
case of the vacancy of the mayor or recorder, the 
said corporation shall, within five days thereafter, 
as hereinbefore directed, proceed to the choice of 
a fit person or persons, qualified as aforesaid, to fill 
his or their place. 

Sec. 12. And be it further enacted, That the 
said corporation shall have power to impose a tax, 
not exceeding, in any one year, fifty cents in the 
hundred dollars, on all property within the said 
town; and the sessions of the said corporation 
shall be held as heretofore, until the second Mon- 
day in March, current; and the said corporation 
shall have, possess, and enjoy, all the rights, im- 
munities, privileges, and powers heretofore enjoy- 
ed by them ; and shall be called by the same name 
as heretofore, and shall have perpetual succession ; 
and, in addition thereto, they shall have power to 
regulate the inspection of flour and tobacco in said 
town ; to prevent the introduction of contagious 
diseases within said town and precincts ; to estab- 
lish night watches and patrols, and erect lamps; 
to regulate the stationing, anchorage, and moor- 
ing of vessels; to provide for regulating and li- 
ceasing ordinaries, auctions, and retailers of li- 
quors, hackney carriages, wagons, carts, and drays, 
within said town and precincts; to restrain or 
prohibit gambling ; to provide for licensing, reg- 
ulating, or restraining theatrical or other public 
amusements; to regulate and establish markets ; 
to pass all laws for the regulation of weights and 
measures ; to provide for the licensing and regu- 
lating the sweeping of chimneys, and fixing the 
rates thereof; to establish and regulate fire wards 
and fire companies; to regulate and establish the 
size of bricks to be made and used within said 
town ; the inspection of salted provisions, and the 
assize of bread; to sink wells and erect and re- 
pair pumps in the streets; to impose and appro- 
priate fines and penalties, and forfeitures for 
breach of their ordinances; to erect work-houses; 
to open, extend, and regulate streets within the 
limits of the said town; provided they make to 
the person or persons who may be injured by 
such opening, extension, or regulation, just and 
equitable compensation, to be ascertained by the 
verdict of an impartial jury, to be summon- 
ed and sworn by a justice of the peace of the 
county of Washington, and to be formed of twen- 
ty-three men, who shall proceed in like manner 
as has been usual in other cases where private 
property has been condemned for public use; and 
they shall have the power of restraining, regula- 
ting, and directing the manner of building wharves 
and docks; also to direct the manner in which 
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the improvements thereon to he erected, shall be 
made,so that they may not become injurious to the 
health of the town ; in addition to the power here- 
tofore granted to the said corporation by the act 
of Congress, entitled “An act additional to, and 
amendatory of, an act, entitled ‘An act concern- 
ing the District of Columbia,” of laying a tax of 
two dollars per foot front for paving the streets, 
lanes, and alleys of the said town ; they shall have 
the power, upon petition, in writing, of a majori- 
ty of the holders of real property fronting on any 
street or alley, if, in their judgment, it shall be 
deemed necessary, to lay such further and addi- 
tional sum on each front foot, on said street, or 
part of a street, as will be sufficient to pave said 
street or part of a street, lane, or alley, so peti- 
tioned for; and the like remedy shall be used for 
the recovery thereof as is now used for the recov- 
ery of the public county taxes, in the said county 
of Washington; and they shall have power by 
ordinance to direct or order the paved streets to 
be cleansed and kept clean, and appoint an officer 
for that pucpose; to make and keep in repair all 
necessary sewers and drains, and to pass regula- 
tions necessary for the preservation of the same. 

Sec. 13. And be it further enacted, That the 
duties on all licenses to be granted as aforesaid, 
shall be to and for the proper use and benefit of 
the said corporation; and the said corporation 
shall have power to pass all laws not inconsistent 
with the laws of the United States, which ma 
be necessary to give effect and operation to all 
the powers vested in the said corporation ; and to 
— constables and collectors of the taxes, and 
all other officers who may be deemed necessary 
for the execution of their tates, whose duties and 
powers shall be prescribed in such manner as the 
said corporation shall deem fit for the purpose 
aforesaid. 


Sec. 14. And be it further enacted, That the 
jurisdiction of the said corporation shall extend 
to the limits of the original plan of said town, and 
to such additions as are recognised by law; and 
that a survey, as soon as conveniently may be 
after the passage of this law, shall be made, under 
the direction of the said corporation, ascertaining 
said limits, and a plat thereof made and returned 
to said corporation, which, when approved of by 
them, shall be preserved, and become a record. 


Approved, March 3, 1805. 


An Act supplementary to the act, entitled “An act 
making an appropriation for carrying into effect the 
Convention between the United States of America 
and His Britannic Majesty.” 


Be it enacted, &c., That the Secretary of the 
Treasury be authorized to cause the last payment 
due under the convention of the eighth day of 
January, one thousand eight hundred and two, 
between the United States of America and His 
Britannic Majesty, to be made in Great Britain: 
Provided, That the same may be effected with- 
out any risk to the United States, 


Approved, March 3, 1805. 
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An Act to establish the districts of Genesee, of Buffalo | An Act further to alter and establish certain post me 


Creek, and of Miami, and to alter the port of entry 
of the district of Erie. 


Be it enacted, §c., That from and after the 
thirty-first day of March next, all the shores and 
waters of the Lake Ontario, and the rivers and 
waters connected therewith, lying within the ju- 
risdiction of the United States, and within the 
State of New York, to the westward of the west- 
ern extremity of Sodus bay, but excluding all the 
rivers and waters emptying into the said bay, and 
to the eastward of the eastern extremity of a cer- 
tain creek or bay, lying between Niagara and the 
Genesee river, and known by the name of Oak 
Orchard creek, shall bea district, to be called the 
district of Genesee, of which the river Genesee 
shall be the sole port of entry ; and a collector for 
said district shall be appointed, to reside on the 
river Genesee. 


Sec. 2. And be it further enacted, That all the 
shores, rivers, and waters heretofore belonging to 
the district of Niagara, which empty into Lake 
Erie, or into the river Niagara, above the Falls 
of Niagara, shall, from and after the thirty-first 
day of March next, be a district; to be called the 
district of Buffalo creek, of which Buffalo creek 
shall be the sole port of eutry; and a collector for 
the said district shall be appointed to reside on 
Buffalo creek. 

Sec. 3. And be it further enacted, That, from 
and after the thirty-first day of March next, all 
the shores, rivers, and waters of Lake Erie, within 
the jurisdiction of the United States, which lie 
between the west bank of Vermillion river, and 
the north cape, or extremity, of Miami bay, into 
which the river Miami of Lake Erie empties 
itself, and including all the waters of the said 
river Miami, shall be a district, to be called the 
district of Miami; and the President of the United 
States is authorized to establish such place at or 
near Sandusky, or on the said river Miami, to be 
the port of entry, as he shall judge expedient, and 
also to establish not exceeding two other places, to 
be ports of delivery only; and a collector for the 
said district shall be appointed, to reside at the 
port of entry, and surveyors to reside at such ports 
of delivery as may be established, as aforesaid. 

Sec. 4, And be it further enacted, That the 
President be, and he is hereby, authorized to de- 
signate such place, in the district of Erie, as he 
shall judge expedient, to be the port of entry of 
the said district. 

Sec. 5. And be it further enacted, That the 
several collectors and surveyors who may be ap- 
pointed by virtue of this act, or by virtue of the 
third section of an act passed the third of March, 
one thousand eight hundred and three, which 
authorizes the establishment of a new collection 
district on Lake Ontario, in addition to the fees 
and commissions allowed by law, respectively, 
receive the same annual salary, which, by law, is 
allowed to the collectors and surveyors of the sev- 
eral districts comprising the northern and western 
boundaries of the United States. 


Approved, March 3, 1805. 











ds; 
and for other purposes. ; 

Be it enacted, §c., That the following post 
roads be discontinued, namely: 

In North Carolina—From Williesville, by Wal- 
don’s store, Speed’s and Wilson’s, Sterling Yan- 
cey’s and Norman’s store to Person Court-house: 
and from Wilkes to Ash Court-house. 

In Virginia—From New Dublin, by Tazewell, 
Russell, and Lee Court-house, to Cumberland Gap, 

In Maryland—F rom Georgetown, by Concord 
and Laurel to Salisbury; from Annapolis, by 
Kent Island and Queenstown, to Centreville. 

In New Jersey—F rom Ringo’s tavern to Flem- 
ington. 

In Massachusetts—F rom Worcester to Lancas- 
ter; from Springfield to Northampton; and from 
Boston to Bridgewater. 

In the Northwestern Territory—From Vin- 
cennes to Kaskaskia. 


Sec. 2. And be it further enacted, That the 
following post roads be established: 

In Mass.chusetis—F rom Worcester, by Holden, 
Rutland, Hubbardstown, Templeton, Winchen- 
don, and Fitzwilliam, to Keene in New Hamp- 
shire; from Weymouth Landing, by Abington, 
East Bridgewater, and West Bridgewater t 
Taunton. 

In New Jersey—F rom Cooper’s Ferry, by Hai- 
dinfield, Longacoming, Blue Anchor, rect Egg 
Harbor, River Bridge, and Somer’s Point, to Ab- 
secome in Galloway township. 

In Pennsylvania—F rom Alexandria, by Centre 
Furnace and Bellefont, to Williamsport; from 
Bristol, by Attleboro, Newtown, and Doylestown, 
to Quakertown; from New Hope, thro’ Doyles- 
town and Montgomery’s Square, to Norristown; 
from Norristown, by Pawlingsford, Pughtown, 
Morgantown, Churchtown, and New Holland, 
Lancaster; from Philadelphia, through German- 
town, White Marsh, Montgomery Square, and 
Quakertown, to Bethlehem; from Bethlehem, by 
Lausanne, to Berwick ; from Presqu’isle to Buila- 
lo Creek. 

In Maryland—From Annapolis, by Rock Hall, 
to Chestertown. 

In Virginia—Frv.1 Randolph Court-house to 
Frankfort; from Genito, by Carsell’s store, to 
Amelia Court-house, and from thence to Perkiu- 
sonville; from Prince Edward Court-house, by 
Hunter’s tavern, to Lynchburg; by Campbell and 
Pittsylvania Courthouse, to Danville; from Smith- 
field, by Sleepy Hole Ferry to Portsmouth; from 
Sleepy Hole to Suffolk. 


In North Carolina—From Williamsboroug). 
by Bullock’s and Brown’s stores, Sterlingville. 
and the Red House in Caswell county, to Caswell 
Court-house; from Richland, by Onslow Court- 
house, to Swanborough: from Raleigh, by Pau!’s 
Ferry, on Neuse, Cross-roads at Watson’s, Litile 
River, at Richardson’s, Contentney, at Wood- 
ward’s, Tossnot, at Dew’s, to Tarborough; from 
Greenville Court-house, in the State of South 
a to Ashville in the State of North Car- 
olina. 
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In Georgia—From Darien, by Tatnall and 
Montgomery Court-house, to Fort Wilkinson. 

From Washington in Kentucky, to Cincinnati 
in Ohio. 

In Indiana—F rom Vincennes to Cahokia. 

In Upper Louisiana—From St. Louis to St. 
Charles. 

In Orleans Territory—From Natchez, in the 
Mississippi Territory, by Caddy’s Ferry, Cahola, 
and Rapid settlements, to Natchitoches; from 
Washington city, by Athens in Georgia, to New 
Orleans; and from Knoxville in Tennessee to the 
Tombigbee settlements in the Mississippi Territo- 
ry, so as to intersect the post road from Athens in 
Georgia to New Orleans, at the most convenient 
point between Athens and the said settlements. 

Approved, March 3, 1805. 








An Act making appropriations for carrying into effect 
certain Indian treaties, and for other purposes of In- 
dian trade and intercourse. ‘ 

Be it enacted, §c., That, for the purpose of de- 
fraying the expenses that may arise in carrying 
into effect the treaties lately made between the 
United States and the tribes of Indians called the 
Delawares, Piankeshaws, Sacs, and Foxes, the 
following sums, to be paid out of any moneys in 
the Treasury, not otherwise appropriated, be, and 
the same are hereby, appropriated, for the pay- 
ment of the annuities stipulated in the said trea- 
ties to be paid to the said Indians, that is to say: 


_ to the Deiawares, three hundred dollars, annually, 
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for five years, and the further sum of three hun- 
dred dollars annually for ten years; to the Pian- 
keshaws, annually, for ten years, the sum of two 
hundred dollars ; and to the Sacs and Foxes, one 
thousand dollars annually, so long as the treaty 
with them shall continue in force. 

Sec. 2. And be it further enacted, That, for the 
purpose of exploring the Indian country, and of 
ascertaining proper and convenient places for es- 
tablishing trading-houses with the different Indian 
tribes within the territory of the United States, a 
sum of five thousand dollars be, and the same is 
hereby, appropriated out of any moneys in the 
Treasury not otherwise appropriated. 

Sec. 3. And be it further enacted, That, for the 
purpose of establishing additional trading-houses 
with the Indian tribes, a sum not exceeding one 
hundred thousand dollars be, and the same is 
hereby, appropriated, (the balance of a former ap- 
propriation being carried to the credit of the sur- 

lus fund,) to be paid out of any moneys in the 
Treasury not otherwise appropriated. 
Approved, March 3, 1805. 


An Act to extend jurisdiction, in certain cases, to the 
Territorial Courts. 

Be it enacted, §¢., That the superior courts of 

the several Territories of the United States, in 

which a district court has not been established by 


» law, shall. in all cases in which the United States 


are concerned, have and exercise within their re- | 


spective Territories the same jurisdiction and 
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ercised by, the district court of Kentucky district; 

and writs of error and appeals shall lie, from de- 

cisions thereon, to the supreme court, for the same 

causes and under the same regulations as from 

the said district court of Kentucky district. 
Approved, March 3, 1805. 





An Act to amend an act, entitled “An act for impos- 
ing more specific duties on the importation of cer- 
tain articles, and also for levying and collecting light- 
money on foreign ships or vessels, and for other 
purposes.” 


Be it enacted, §c., That the sixth section of the 
act, entitled “An act for imposing more specific 
duties on the importation of certain articles; and 
also for levying and collecting light-money on 
foreign ships or vessels, and for other purposes,” 
shall not be deemed to operate upon unregistered 
ships or vessels, owned by citizens of the United 
States, in those cases where such ship or vessel is 
in possession of a sea-letter, or other regular doc- 
ument issued from the custom-house of the Unit- 
ed States, proving such ship or vessel to be Amer- 
ican property: Provided, however, That upon the 
entry of every such ship or vessel from any foreign 
port or place, if the same shall be at the port or 
place at which the owner or any of the part own- 
ers reside, such owner or part owners shall make 
oath or affirmation that the sea-letter, or other re- 
gular document possessed by such ship or vessel, 
contains the name or names of all the persons 
who are then owners of the said ship or vessel ; 
or if any part of such ship or vessel has been sold 
or transferred since the date of such sea-letter or 
document, that such is the case, and that no for- 
eign subject or citizen hath, to the best of his 
knowledge and belief, any share, by way of trust, 
confidence, or otherwise, in such ship or vessel. 
And if the owner or any part owner shall not re- 
side at the port or place at which such ship or 
vessel shall enter, then the master or commander 
shall make oath or affirmation to the like effect. 
And if the owner or part owner, where there is 
one, or the master or commander, where there is 
no owner, shall refuse to swear or affirm as afore- 
said, such ship or vessel shall not be entitled to 
the privileges granted by this act. 

Approved, March 3, 1805. 





An Act for the more effectual preservation of peace in 
the ports and harbors of the United States, and in 
the waters under their jurisdiction. 


Be it enacted, §c., That, whensoever any trea- 
son, felony, misdemeanor, breach of the peace, or 
of the revenue laws of the United States, shall 
hereafter be committed within the jurisdiction of 
the United States, and the case shall be cogniza- 
ble by or under their authority, if the person com- 
mitting the same shall be on board of any foreign 
armed vessel, in any port or harbor in the United 
States, or in the waters within their jurisdiction, 
it shall be the duty of any judge or justice of any 
court of the United States, upon satisfactory proof 
thereof to him made, to issue his warrant, speci- 


powers which are by law given to, or may be ex- | {ying the nature of the offence, and directed to a 
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marshal, commanding him to take the body of 
the offender, and bring him before the said judge or 
justice, to be dealt with according to law. And 
if the said marshal shall deem the ordinary posse 
comitatus insufficient to insure the execution of 
the said warrant, he shall apply to the said judge 
or justice, who shall immediately issue his order, 
directed to any officer having command of mili- 
tia, or any officer having command of regular 
troops, or of armed vessels of the United States, 
in the vicinity, requiring him to aid the said mar- 
shal with all the force under his command, or 
such part as may be necessary in executing the 
warrant aforesaid. And the said marshal, con- 
forming in all things to the instructions which he 
shall receive from the President of the United 
States, or from any other person authorized by 
the President, shall first demand the surrender of 
the person charged with the offence; and if de- 
livery be not made, or if the marshal be obstruct- 
ed from making the demand, he shall use all the 
means in his power, by force and arms, to arrest 
the offender, and all others who are with him, 
giving him aid and countenance in evading the 
arrest, and he shall convey the said offender, and 
all others arrested as aforesaid, and deliver them 
to the civil authority, to be dealt with according 
to law. If death ensue to the person ordered to 
be arrested, or to any of those giving him aid and 
countenance, it shall be justified ; but if to the mar- 
shal, or to any of those supporting him in the dis- 
charge of his duty, the persons engaged in resist- 
ing the civil authority shall be punished as in 
cases of felonious homicide. 

Sec. 2. And be it further enacted, That whenso- 
ever, after the passage of thisact,any felony, mispri- 
sion of felony, misdemeanor, or breach of the peace, 
shall be committed within the body of a county in 
any one of the United States, and any process of 
law shall be issued under the authority of the State, 
for the purpose of arresting the offender, if the 
offender shall be on board any foreign armed ves- 
sel, in any port or harbor of the United States, 
and within the jurisdiction of the State in which 
the offence was committed, it shall be lawful for 
the Governor or other supreme executive officer 
of the State in which the said offence shall have 
been committed, upon due proof thereof, and upon 
his being satisfied that the ordinary posse comi- 
tatus is insufficient to insure the execution of the 
said process, to issue his order, directed to any 
officer having command of regular troops, or arm- 
ed vessels of the United States in the vicinity, 
requiring him to aid the officer charged with the 
execution of the process, with all the force under 
his command, or such part thereof as may be ne- 
cessary in arresting the offender, and all those giv- 
ing aid and countenance in resisting the civil 
authority. And if the said offender shall flee to 
any place beyond the jurisdiction of the State, 
and within the exclusive jurisdiction of the Unit- 
ed States, the officer charged with the execution 
of the said process shall be, and he is hereby, au- 
thorized to pursue the said offender into such 
place, taking with him, if necessary, the said arm- 
ed force, and there arrest him in virtue of the said 
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process. And if the said offender shall flee 1 
or be on board of, any foreign armed vessel, beinc 
in any place beyond the jurisdiction of the State 
and within the exclusive jurisdiction of the Upir. 
ed States, the officer charged with the execution 
of the said process shall first demand the delivery 
of the said offender of and from the person o; 
persons having charge and command of the sai; 
foreign armed vessel, declaring the authority and 
cause for which the demand was made; and j; 
the said offender be not delivered according to th 
said demand, or if the officer charged wit the 
execution of the process be obstructed in attempt. 
ing to make the demand, then he shall use all the 
means in his power, by force and-arms, to enter 
on board the said foreign armed vessel, there to 
search for and arrest the said offender, and a! 
those who are with him giving him aid an 
countenance, in preventing and resisting the ex. 
ecution of the said process; and the officer charg. 
ed with the execution of the said process shal! 
convey the said offender and deliver him over t 
the civil authority of the State, to be dealt with 
according to law; and all those arrested for being 
concerned in resisting the execution of the pro- 
cess, shall be delivered over to the civil authority 
of the United States, and shall be punished in 
the same manner as if they had been concerned 
in knowingly and wilfully obstructing, resisting, 
or opposing any officer of the United States, in 
serving or attempting to serve any warrant or 
other legal or judicial writ issued under the av- 
thority of the United States. But if any of those 
concerned in making the arrest be killed ina 
place within the exclusive jurisdiction of the 
United States, those engaged in resisting the civil 
authority shall be punished as in cases of felo- 
nious homicide ; and if the person charged with 
the offence, or any of those concerned with him 
in resisting, be killed in a place under the exclu- 
sive jurisdiction of the United States, it shall be 
justified. 

Sec. 3. And be it further enacted, That if 
any commanding officer of militia, of regular 
troops, or armed vessels of the United States, 
shall refuse to obey the requisition authorized by 
this act, he shall forfeit a sum not exceeding {iv 
thousand dollars, 

Sec. 4. And in order to prevent insults to the 
authority of the laws, wheceby the peace of the 
United States with foreign nations may be en- 
dangered, Be it further enacted. That it shall be 
lawiul for the President of the United States, ei- 
ther to permit or interdict, at pleasure, the entrance 
of the harbors and waters under the jurisdiction 
of the United States, to all armed vessels belong: 
ing to any foreign nation, and by force to repel 
and move them from the same, except when they 
shall be forced in by distress, by the dangers 0! 
the sea, by being pursued by an enemy, or whet 
charged with despatches or business from the 
Government to which they belong; in whici 
cases, as well as in all others when they shall b 

ermitted to enter, the commanding officer shal! 
immediately report his vessel to the collector 0! 
the district, stating the object or causes of hi 
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entering the harbor or waters, shall take such po- 
sitiun therein, as shall be assigned him by such 
collector, and shall conform himself, his vessel, 
and crew, to such regulations respecting health, 
repairs, supplies, stay, intercourse, and departure, 
as shall be signified to him by the said collector, 
under the authority and directions of the Presi- 
dent of the United States, and not corforming 
thereto, shall be required to depart from the Uni- 
ted States, 

Sec. 5. And be it further enacted, That when- 
soever any armed vessel of a foreign nation enter- 
ing the harbors or waters within the jurisdiction 
of the United States, and required to depart there- 
from, shall fail so to do, it shall be lawful for the 
President of the United States, or such other per- 
son as he shall have empowered for that purpose, 
to employ such part of the land and naval forces 
of the United States, or the militia thereof, as he 
shall deem necessary to compel the said armed 
vessel to depart; or if he shall think it proper, it 
shall be lawful for him to forbid, by proclamation, 
all intercourse with such vessel, and with every 
armed vessel of the same nation, and the officers 
and crew thereof; to prohibit all supplies and aid 
from being furnished them, and also to instruct 
the collector of the district, where such armed 
vessel shall be, and of any and of every other dis- 
trict of the United States, to refuse permissivn to 
any vessel belonging to the same nation, or to its 
citizens or subjects, to make entry or unlade, so 
long as the said armed vessel shall remain in the 
harbors or waters of the United States, in defi- 
ance of the public authority. And if, after the 
publication of said proclamation, and due notice 
thereof, any person shall afford any aid to such 
armed vessel, or to any other, contrary tothe pro- 
hibition contained in the said proclamation, either 
in repairing the said vessel, or in furnishing her, 
her officers or crew, with supplies of any kind, or 
in any manner whatsoever ; or if any pilot shali 
assist in navigating the said armed vessel, or any 
other, contrary to the prohibition contained in the 
said proclamation, unless it be for the purpose of 
carrying the armed vessel required to depart, as 
aforesaid, beyond the limits and jurisdiction of 
the United States, the person or persons so offend- 


_ ing shall forfeit and pay a sum not exceeding one 


thousand dollars, and shall also be liable to be 
bound to their good behaviour. 

Sec. 6, And be it further enacted, That when- 
soever any officer of an armed vessel commis- 


_ sioned by any foreign Power, shall, on the high 


seas, commit any trespass or tort, or any spoli- 
ation, on board any vessel of the United States, 
or any unlawful interruption or vexation of trad- 
ing vessels actually coming to or going from the 
United States. it shall be lawful for the Presi- 
dent of the United States, on satisfactory proof 
of the facts, by proclamation to interdict the en- 
trance of the said officer, and of any armed ves- 
sel by him commanded, within the limits of the 


- United States ; and if, at any time after such pro- 


_ clamation made, he shall be found within the lim- 
_ its of the United States, he shall be liable therefor 


patel. 


to be arrested, indicted, and punished, by fine 
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and imprisonment, in any court in the United 
States having competent jurisdiction; and it 
shall be a part of the sentence that he shall, with- 
in such time after the payment of his fine and the 
expiration of his term of imprisonment, as the 
court shall direct, leave the United States, never 
to return. Andifhe shall returo within the lim- 
its of the United States, after the passing of such 
sentence, or be found therein after the period lim- 
ited by the court as afuresaid, he shall again be 
liable to be indicted, fined. ani imprisoned, at the 
discretion of the court: Provided always, That, 
if the said officer shall also have committed any 
other offence made punishable by this act, he shall 
be liable to prosecution and punishment; the 
provisions of this section to the contrary notwith- 
standing. 

Sec. 7. And be it further enacted, That the 
President of the United States shall be, and he is 
hereby, authorized and required to give, as soon 
as may be, after the passage of this act, to the col- 
lectors of the respective districts, and to suc 
other persons as he may think proper, the neces- 
sary instructions for carrying this act into effect, 
particularly marking out the lise of conduct to 
be observed by the marshal, and the several col- 
lectors, in performing the duties enjoined by 
this act. 

Sec. 8. And be it further enacted, Thatif any 
person shall be sued for anything done in pur- 
suance of, or in obedience to this, act, he ma 
plead the general issue and give this act in evi- 
dence, any law, custom, or usage, to the contrary 
notwithstanding. 

Sec. 9. And be it further enacted, That this 
act shall continue in force for the term of two 
years, and from thence to the end of the next ses- 
sion of Congress, and no longer. 

Approved, March 3, 1805. 


An Act to regulate the clearance of armed merchant 
vessels. 


Be it enacted, §c., That, after due notice of this 
act at the several custom huuses, no vessel owned 
in whole. or in part, by any citizen or citizens of the 
United States, or by any person or persons residin 
within the same, or the territories thereof, an 
armed, or revises with the means of being armed 
at sea, shall receive a clearance or be permitted to 
leave the port where she may be so armed, or pro- 
vided, for any island in the West Indies, or for any 
port or place situated on the continent of America, 
between Cayenne and the southern boundary of 
Louisiana, without bond with two sufficient sure- 
ties being given by the owner or owners, agent 
or agents, together with the master or commander, 
to the United States, in a sum equal to double 
the value of said vessel, her arms, ammunition, 
tackle, apparel, and furniture, conditioned that 
such arms and ammunition shall not be used for 
any unlawful purposes, but merely for resistance 
and defence, in case of involuntary hostility ; and 
that the guns, arms, and ammunition of such ves- 
sel shall be returned within the United States, or 
otherwise accounted for, and shall not be sold or 
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disposed of in any port or place in the West In- 
dies; which bond may be sued for and recovered 
with costs of suit, in the name, and for the use, of 
the United States, in any court of competent to try 
the same. 

Sec. 2. And be it further enacted, That no 
armed merchant vessel, or vessel prepared for ar- 
mament. owned as aforesaid, shail receive a clear- 
ance, or be permitted to depart from any port in 
‘the United States, for any port cr place other than 
those described in the first section of this act, 
unless the owner or owners, agent or agents, and 
the commander of such vessel, shall make oath 
that such vessel is not bound or intended to pro- 
ceed to any island in the West Indies, or any port 
or place on the continent between Cayenne and 
the southern boundary of Louisiana, nor on the 
continent of America between Cayenne and the 
southern boundary of Louisiana, and also unless 
@ bond be given by the owner or owners, agent or 
‘agents, and commander, in a sum equal to double 
the value of such vessel, her arms, tackle, apparel, 
‘and furniture, to the use of the United States, 
conditioned that such vessel shall not proceed to 
any island in the West Indies, or port on the con- 
tinent, as aforesaid, unless compelled thereto by 
unavoidable accident; and if so compelled, that 
no part of the cargo of such vessel shall be sold, 
except so much thereof as may be absolutely ne- 
cessary to defray the expenses necessary to enable 
such vessel to proceed on her intended voyage. 

Sec. 3. And be it further enacted, That if any 
armed vessel, as aforesaid, shall proceed to sea 
without a clearance, contrary to the provision of 
this act, such vessel, with her arms, ammunition, 
tackle, apparel, and furniture, shall be forfeited to 
the use of the United States, and be liable te be 
seized, prosecuted, and condemned; or the value 
thereof may be sued for. and recovered with costs 
of suit, of the owner or owners of such vessel, in 
any court of competent jurisdiction ; and the col- 
lector within whose district such forfeiture shall 
accrue, is hereby enjoined to cause prosecutions 
for the same to be commenced without delay, and 
prosecuted to effect. 

See. 4. And be it further enacted, That this 
‘act shall be in force until the end of the next ses- 
sion of Congress, and no longer. 

Approve? March 3, 1805. 





An Act supplementary to the act entitled “An act mak- 
ing provision for the disposal of the public lands in 
the Indiana Territory ; and for other purposes.” 
Be it enacted, §c., That the lands lately pur- 

chased from the Indian tribes of the Wabash, and 

lving between the rivers Wabash and Ohio, and 
the road leading from the falls of the river Ohio 
to Vincennes, shall be attached to, and made a 
rt of the district of Vincennes, and be offered 
or sale at that place, under the same regulations, 
at the same price, and on the same terms, as other 
lands lying within the said district. 

Sec. 2. And be it further enacted, That such 
and so many of the tracts of land lying north and 
west of the Indian boundary established by the 
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treaty to the United States, as the President o; 
the United States shall direct, shall be surveyed 
and subdivided in the same manner as the othe; 
public lands of the United States, and shall be of. 
fered for sale at Detroit, or at such of the «the 
land offices established by law in the State of Ohio 
or in the Indiana Territory, as the President of the 
United States shall judge most expedient, unde; 
the same regulations, at the same price, and on th 
same terms, as other lands lying within the same 
district. 

Sec. 3. And be it further enacted, That s 
much of the tract of land lately purchased from 
the Indian tribes known by the name of Sacs and 
Foxes as the President of the United States shai 
think expedient and shall direct, shall be attached 
to and made a part of the district of Kaskaskias, 
and shall be offered for sale at that place, under 
the same regulations, at the same price, and oy 
the same terms, as other lands lying within th 
said district. 

Sec. 4. And be it further enacted, That the 
lands lying within the districts of Vincennes 
Kaskaskias, and Detroit, which are claimed by vir- 
tue of French or British grants, legaliy and full; 
executed, or by virtue of grants issued under the 
authority of any former act of Congress, by either 
of the Governers of the North west or Indiana Ter. 
ritories, and which had already been surveyed by 
a person authorized to execute such surveys, shail, 
whenever it shall be found necessary to resurvey 
the same fur the purpose of ascertaining the aé- 
jacent vacant lands, be surveyed at the expens 
of the United States, any act to the contrary not- 
withstanding. 

Sec. 5. And be tt further enacted, That persons 
claiming lands in either of the said three districts 
either under lega! grants derived from the Frenci 
or British Governments, or by virtue of actual pos- 
session and improvement, or for any other account 
whatever, may, until the first day of November 
next, give notice, in writing, to the register of the 
land office of their claims, and have the evidence 
of the same recorded, in the manner and on pay- 
ment of the fees provided by the act to which thi 
act is a supplement; and the right of any perso 
neglecting to give in writing notice of his claim, 
and to have the evidence of the same recorded, 
shall become void and forever be barred. 

The commissioners appointed for the purpose 
of examining the claims of persons claiming land: 
in the said three districts, shall,in their respective 
districts, have the same powers, and perform the 
same duties in relation to the claims thus filed, 
if notice of the same had been given before the firs 
day of January last; and as was provided by the 
act to which this act is a supplement, in relatil 
to the claims thereim described. It shall be the 
duty likewise of the clerk of each board to prepa’ 
two transcripts of all the decisions made by the 
said commissioners in favor of the claimants, a0! 
to transmit one to the surveyor general and ove 
to the Secretary of the Treasury. It shall also 
be the duty of the said commissioners, respectively, 
to make to the Secretary of the Treasury a repo! 


Treaty of Grenville, which were ceded by that | of all the claims filed with the register of the lav! 
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| gress thereupon shall have been made. 





_ of five hundred dollars, as a compensation in full | 
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office, which they may have rejected, together | An Act in addition to “An act to make provision for 


with the substance of the evidence adduced in sup- | 


port thereof, and such remarks thereon as they 
may think proper; and they shall in relation to 
any such rejected claims, which were founded on 


persons that have been disabled by known wounds 
received in the actual service of the United States, 
during the Revolutionary War.” 


Be it enacted, §c., That the provisions contain- 


possession and actual settlement and improvement, | ed in the first section of “An act to make provi- 
particularly state the date of the improvement, | sion for persons that have been disabled by known 


and the quantity, situation and boundaries of the 
land claimed. Those reports, together with the 
transcripts of the decisions of the commissioners, 
in favor of claimants, shall be laid by the Secre- 
tary of the Treasury before Congress at their next 
session: and the lands, the claims to which shall 
have been affirmed by the commissioners, as well 
as those, the claims to which, though rejected by 
the commissioners, were derived frora actual pos- 
session, improvement, and settlement, shall not be 
otherwise disposed of until the decision of Con- 
Each of 
the said commissioners, and each of the clerks of 
the respective boards, shall be allowed an addi- 
tional compensation of five hundred dollars, in full | 
for his services as such in relation to such claims; | 
and each of the registers of the land offices, for the | 
said three districts, shall be allowed a further sum | 


for translating and recording, or causing to be 
translated and recorded, grants, deeds, or other evi- | 
dences of claims in the French language. | 

Sec. 6. And be it further enacted, That the} 
Governor of the Michigan Territory shall act as | 
one of the superintendents of the sales of public 
lands at Detroit, in lieu of the Governor of the 
Indiana Territory. 

Sec. 7. And be it further enacted, That all the 
sections heretofore reserved for the future dispo- 
sition of Congress, and lying within either of the 
districts established for the disposal of public lands 
in the State of Ohio, with the exception of the 
section No. 16, of the salt springs, and lands re- 
served for the use of the same, and of the other 
sections or tracts of land, otherwise heretofore 
specially appropriated, shall be offered for sale 
in that district within which such reserved sec- 





_ tions may lie, on the same terms, and on the same 
_ regulations, as other lands in the same district; 


Provided, That such sections shall previously be 
offered to the highest bidder at public sales, to be 
held under the superintendence of the register and 


_ receiver of the land offices, respectively, to which 


they are at.ached, on the same terms as have been 
provided for the public sales of the other lands of 
the United States, and on such day or days as 


shall, by a public proclamation of the President 


of the United States, be designated for that pur- 
pose: And provided, also, That no such hereto- 
fore reserved section shail be sold, at either public 
or private sale, for less than eight dollars per acre. 
Sec. 8. And be it further enacted, That the | 
expenses which may be incurred by virtue of this 
act, shall be defrayed out of the sums which have 
been, or may hereafter be appropriated for defray: 
ing the expenses incident to the surveying and 
disposal of the public lands of the United States 
in the Mississippi and Indiana Territories. 
Approved, March 3, 1805. 


wounds, received in the actual service of the Uni- 
ted States, during the Revolutionary war,” passed 
the third day of March, one thousand eight hun- 
dred and three, are hereby extended to all those 
persons in the service of the United States, who, 
in consequence of their disability by known 
wounds, received in actual service, during the 
Revolutionary war, resigned their commissions, 
or took diicharges ; or who, after incurring their 
disability, were taken captive by the enemy, and 
remained, either in captivity, oc on parole, until 
the close of the war; or who, in consequence of 
known wounds received in the actual service of 
the United States, have, at any period since, be- 
come, and continued disabled in such manner as 
to render them unable to procure a subsistence by 
manual labor; Provided, That every person of the 
several descriptions herein mentioned, applying 
for a pension, shall, in all other respects, conform 
to the requirements of the act to which this is an 
addition. 
Approved, March 3, 1805. 





An Act to provide for the accommodation of the Presi- 
dent of the United States. 


Be it enacted, &c., That the Presideat of the 


| United States be, and he is hereby, authorized to 


cause to be sold such part of the furniture and 
equipage belonging to his household as may be 
decayed and out of repair; and that the sum of 
fourteen thousand dollars, together with the pro- 
ceeds of such sales, be appropriated for the accom- 
modation of the household of the President of the 
United States, to be laid out at his discretion, and 
under his direction. 
Approved, March 3, 1805. 


RESOLUTIONS. 

Resolution expressive of the sense of Congress of the 
gallant conduct of Captain Stephen Decatur, the 
officers and crew of the United States ketch Intrepid, 
in attacking, in the harbor of Tripoli, and destroying 
a Tripolitan frigate of forty-four guns. 

1. Resolved, by the Senate and House of Repre- 

8% wtatives of the United States of America in Con- 

gress assembled, That the President of the United 

Sta*_s be requested to present, in the name of 

Congress, to Captain Stephen Decatur, a sword, 

and to each of the officers and crew of the United 

States ketch Intrepid, two months’ ray,as a testi- 

mony of the high sense entertained by Congress 

of the gallantry, good conduct, and services of 

Captain Decatur, the officers and crew of the said 

ketch, in attacking, in the harbor of Tripoli, and 

destroying a Tripolitan frigate of forty-four guns. 
Approved, November 27, 1804. 
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Resolutions expressive of the sense of Congress of the | cause a sword to be presented to each of the com. 
gallant conduct of Commodore Edward Preble, the | missioned officers and midshipmen who have dis. 
officers, seamen, and marines of his squadron. tinguished. themselves in the several attacks. 
Resolved. by the Senate and House of Repre-| Resolved, That one month’s pay be allowed, 

sentatives of the United States of America in ain exclusively of the common allowance, to al! the 

gress assembled, That the thanks of Congress be, | petty officers, seamen, and marines of the squad- 
and the same are hereby, presented to Commodore | ron, who so gloriously supported the honor of the 

Edward Preble, and through him to the officers, | American flag, under the orders of their gallan 

petty officers, seamen, and marines attached to the | commander, in the several attacks. 

squadron under his command, for their gallantry | Resolved, That the President of the United 

and good conduct, displayed in the several attacks | States be also requested to communicate to the 

on ‘ie town, batteries, and naval force of Tripoli, | parents, or other near relatives, of Captain Richard 
in the year one thousand eight hundred and four. | Somers, Lieutenants Henry Wadsworth, James 
Resolved, That the President of the United | Decatur, James R. Caldwell, and Midshipman 
States be requested to cause a gold medal to be | John Sword Dorsey, the deep regret which Con. 
struck, emblematical of the attacks on the town, | gress feels for the loss of those gallant men, whiose 
batteries, and naval force of Tripoli, by the squad- | names ought to live in the recollection and af- 
ron under Commodore Preble’s command, and to 
present it to Commodore Preble, in such manner 
as in his opinion will be most honorable to him: 
and that the President be further requested to 





ought to be regarded as an example to future 
generations. 
Approved, March 3, 1805. 
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